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Alabama— <1  Minor)  IB;  (1  Stew.)  18;  (2  Stew.)  19,  80;  (3  Stew.)  80,  81; 

(1  Slefw.  ftP.)  81;  (1,2, 3  Stew.  &  P.)  88;  (4, 5  Stew.  &  P.)  84;  (5  Stew. 

ft  P.,  and  1  Porter)  86;  (1,  2  Porter)  87;  (3, 4  Porter)  89;  (4, 6,  6  Porter) 

80;  (6,  7  Porter)  81;  (8,  9Porter)  88;  (1)  84,  85;  (2,  3)  86;  (3,  4)  87; 

(4,  6)  89;  {&,  7)  41;  (7,  8)  48;  (9,  10)  44;  (11,  12)  46;  (13,  14,  16)  48;, 

(15^  1<D  60;  (17,  18)  58;  (18,  19)  54;  (20,  21)  56;  (22,  23)  58;  (24,  25) 

60;  (24, 27)  68;  (28,  29)  65;  (29,  30,  31)  68;  (31,  32,  33)  70;  (33»  84^  36) 

78;  (86,  38,  37)  76;  (37,  38)  79;  (38)  81,  88;  (39)  84. 
ABKAHaA»-(l>  2)  83;  (2)  85;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  48;  (7,  8) 

44»  46;  (8, 9)  47;  (9, 10)  50;  (10, 11)  58;  (11, 12)  54;  (12, 13)  56;  (18, 

14)  58;  (14, 16)  60;  (15, 16)  68;  (17, 18)  65;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (22,  23)  79;  (2i)  81. 
GAUraunA— <1)  58,  54;  (2)  56;  (3)  58;  (4)  60;  (6)  68;  (6)  65;  (7,  8)  68; 

(9l  10^  11)  70;  (12,  13,  14)  78;  (14,  16,  16, 17)  76;  (17,  18,  19)  79;  (19, 

20,  21)  81;  (21)  88;  (22,  23)  8a 
OomiBOnwr— (Kirby,  and  1,  2  Root)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4; 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  80; 

(9)81;  (10)  85,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  38;  (13, 14)  35; 

a4)86;  (16)38,89;  (16)41;  (17,18)44;  (18)46;  (19)48;  (19,20)50; 

(20)  58;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  68;  (25)  65; 

(20^  26)  68;  (27)  71;  (28)  73;  (29)  76;  (29,  30)  79;  (31)  81,  8a 
IhB.4WABS— <1  Harr.)  88,  85,  86,  87;  (2  Harr.)  89,  30,  81,  88;  (4  Harr.) 

48,  44;  (5  Hanr.^  49»  60;  (1  Boost)  68,  68,  71;  (2  Hooat,  2  DeL 

Ch.)  78;  (2  Honat)  81;  (2  Hoiiat)  8a 
rkMODA-Kl)  44»  46;^  (2)  48,  50;  (3)  58;  (4)  54,  56;  (5)  58;  (6)  68,  65; 

(7)  68;  (8)  71,  78;  19)  76,  79;  (10)  81. 
Ommia— <1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  8)  46;  (4,  6)  48;  (6,  7)  50; 

(8, 9)  68;  (9, 10)  54;  (11, 12)  56;  (12, 13, 14)  58;  (16, 16)  60;  (17, 18, 19) 
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68;  (19,  20)  65;   (21,  22,  23)  68;  (24,  25,  26)  71;  (27, 28)  73;  (29)  74) 

(29,  30,  31)  76;  (31,  32)  79;  (33)  81,  83. 
Illznois— (Breese)  2;  (1  Scam.)  25,  26,  27,  28^  29,  30,  32, 33;  (2  Scam.) 

33,  35;    (3  Scam.)  36;    (3,  4  Scam.)  38;    (4  Scam.)  39;    (1  GUm.)  41; 

(2Gilm.)43;   (3Gilm.)44;   (4  Gilm.)  46;  (5  Gilm.)  48,  50;    (11)50; 

(11,  12)  52;  (12,  13)  54;  (13,  14)  56;  (14,  16)  58;  (16)  60;  (16)  61;  (16^ 

17)  63;  (17,  18)  65;   (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23^ 

24,  25)  76;  (25,  26,  27)  79;  (27,  28,  29,  30)  81;  (30,  31,  32,  33)  83. 
Imbiana— (1  Blackf.)  12;  (2  Blackf.)  18, 20,  21;  (3  Blackf.)  25, 26;  (4 Blackf.) 

88,  29,  30,  32;   (5  Blackf.)  32,  33,  35,  36;   (6  Blackf.)  36,  38,  39; 

(7  Blackf.)  39,  41,  43;   (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2,  3) 

54;  (3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  63;  (7,  8)  65;  (9,  10)  68;  (10,  11) 

71;  (12,  13)  74;  (14,  16)  77;  (16,  17)  79;  (18,  19)  81;  (20,  21)  83. 
Iowa— (Morzis)  39,  41,  43;  (1  G.  Groene)  46,  48,  50>  (2  G.  Greene)  52; 

(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;   (1,  2)  63;   (2)  56;  (3,  4)  66; 

(4,  5)  68;  (6, 7)  71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81; 

(14,  15)  83. 

Kavsas— (1)  81;  (1,  2)  83. 

KxNTcrcKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  E.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt  SeL  Caa.)  18; 
(3  A.  E.  Marsh.,  and  1,  2  liU.)  13;  (3,  4  liU.)  14;  (1,  2  Mon.,  and  5 
litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana,  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  K 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  R  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  K 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  R  Mon.)  54;  (13  R  Mon.)  56;  (14  B.  Mon.)  58;  (14, 16  B.  Mon.)  61; 
(16,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  R  Mon.)  68;  (1  Mete.)  71; 
(2  Meto.)  74;  (3  Mete.)  77,  79;  (4  Mete.)  81,  83. 

Louisiana— (1,  2,  3  Mart.)  5;  (3,  4  Mart.)  6;  (5,  6, 7  Mart.)  18;  (8, 9, 10, 11, 
12  Mart.)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  5  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  S.)  19, 
80;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9.  10) 
89;  (11)  30;  (12)  32;  (13,  14)  33;  (15, 16)  35;  (17, 18, 19)  36;  (1  Bob.) 
36;  (1,  2,  3  Bob.)  38;  (4,  5,  6  Bob.)  39;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
12  Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(6  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (16 
Ann.)  77;  (16  Ann.)  79. 

MlZHB— (1  GreenL)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  Greenl.)  16; 
(6  Greenl.)  17;  (6  GreenL)  19;  (6,  7  Greenl.)  20;  (7,  8  Greenl.)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)  85,  86;  (12)  28;  (13)  29;  (14)  30,  31; 
(16)  38;  (15,  16)  33;  (17)  35;  (18, 19)  36;  (20)  87;  (21,  22)  38;  (22, 23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  52;  (32,  33)  54;  (34,  36)  56;  (36,  36,  37)  58;  (37)  59;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  79;  (51)  81;  (62)  83. 

Mabtlaitd— (1,  2,  3,  4  H.  ft  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  ft  J.) 
6^  6;  (4  H.  ft  J.)  7;  (6  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)16;  (IBL 
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€Il)17,  18;  (1  H.  ftO.)18;  (1,  2  GiUft  J.)10;  (2BL  Oh.,  aadZ,  3G. 
ft  J.)  80;  (3  Bl.  Ch.,  and  3  G.  ft  J.)  22;  (4,  5G.  ft  J.)  28;  (6, 6  G.  ft  J.) 
25;  (0,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  81; 
(10  G.  ft  J.)  82;  (11  G.  ft  J.)  88^  85,  87;  (12  G.  ft  J.)  88;  (1  Gill)  89; 
(2  Gfll)  41;  (3  Gfll)  48;  (4  Gill)  45;  (5,  6  Gill)  46;  (6^  7  Gill)  48;  (8  Gill) 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)  68;  (9)  66; 
(10, 11)  69;  (12, 13)  71;  (14, 16)  74;  (IC,  17)  77;  (17, 18)  79;  (18, 19)  81; 
(20,  21)  88. 

lUaiA€HU8STT8— ((iaincy)  1;  (1)  2;  (2,  3,  4)  8;  (6, 6)  4;  (7, 8)  5;  (9, 10, 11)  6; 
(12, 13, 14)7;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (3  Pick.)  15; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11,  12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  81;  (20 Pick.)  82;  (22 Pick.) 
88;  (23  Pick.)  84;  (24  Pick.,  and  1,  2  Met)  85;  (2,  3  Met.)  87;  (3,  4,  5 
Met)88;  (5,  6,  7  Met) 89;  (7,8Met)41;  (9, 10Met)48;  (11, 12  Met.) 
45;  (12,  13  Met)  46;  (1,  2  (Tnah.)  48;  (3,  4  (Tush.)  50;  (5  CubH.)  61; 
(5,  6  Cnah.)  52;  (6  Cnah.)  58;  (7,  8  Gaah.)  54;  (9  Cuah,)  55,  57;  (10 
Oiub.)  57;  (11, 12  Cash.)  59;  (1, 2  Qtsj)  61;  (3  Gray)  68;  (4  Gray)  64; 
M  (5,  6,  7  Gray)  66;   (8,  9,  10  Gray)  69;   (10,  11,  12  Gray)  71;   (12,  13,  U 

I  Gray)  74;  (14, 15, 16)  77;  (1,  2  Allen)  79;  (3  AUen)  80;  (3, 4, 5  Allen)  81; 

(6,  7  Allen)  88. 

Mkhjgah— (1  Dong.)  40, 41;  (2  Dong.)  48, 45,  47;  (1)  48,  51,  58;  (2)  55, 
57;  (2,  3)  59;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  72;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  (9,  10)  81;  (10,  11)  82;  (11,  12)  88. 

MnrKnoTA— (1)  55,  61,  66,  69;  (2)  72;  (3)  74;  (4,  5)  77;  (5  6;  80;  (7,  8) 
82;*  (8)  88. 

lfi88ia9iFPi--(Walkar)  12;  (1  How.)  26, 28, 29, 81;  (2  How.)  82;  (3, 4  How.) 
84;  (4,  5  How.)  85;  (5  Hct-'.)  87:  (6  How.)  88^  (7  How.,  and  1  Smedea 
ft  M.)  40;  (2,  3  Smedes  ft  M.)  41;  (4,  5  Smedes  ft  M.)  48;  (5,  6,  7  Smedea 
ft  M.)  45;  (8,  9  Smedes  ft  M.)  47;  (9,  10  Smedes  ft  M.)  48;  (11  Smedea 
ft  M.)  49;  (12,  13  Smedes  ft  M.)  51;  (13,  14  Smedes  ft  M.)  58;  (23)  55, 
67;  (24,  25)  57;  (25,  26)  59;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  69;  (35,  36)  72;  (36)  74;  (37,  38)  75.;  (38,  39)  77;  (39)  80. 

MnBOUia— (1)  18, 14;  (2)  22;  (3)  22,  28,  25,  26;  (4)  28,  29,  81;  (5)  81, 

82;  (6)  84,  85;  (7)  87,  88;  (8)  40,  41;  (9)  48;  (9, 10)  45;  (10, 11)  47; 

*  (11, 12)  49;  (12)  51;  (13)  58;  (14,  15)  55;  (15,  16,  17)  57;  (17, 18, 19)  59; 

(19,  20)  61;  (JO,  21,  22)  64;  (22,  23,  24)  66;  (24,  25,  26)  69;  (26,  27)  72; 

^)  75;  (29,  30,  31)  77;  (31)  80;  (32,  33)  82;  (33,  34)  84. 

Hxw  Hampshirb— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  28,  25,  26; 
(7)  26,  28;  (8)  28,  29,  81;  (9)  81,  82;  (10)  84;  (11)  85;  (12)  87;  (13) 
88;  (13,  14)  40;  (15,  16)  41;  (16,  17)  48;  (18)45,  47;  (19)  49;  (19,  20) 
51;  (21,  22)  58;  (22,  23,  24)  55;  (24,  25,  26)  57;  (26,  27,  28)  59;  (28, 
29)  61;  (30, 31, 32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  37)  72;  (37, 38,  39)  75; 
(40,  41,  42)  77;  (42,  43)  80;  {43,  44)  82;  (44,  45)  84. 

Mxw  JosKT— (0)ze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  Scnth.)  8; 
(1  Hoist)  10;  (2  Halst)  11;  (3  Halst.)  14;  (4  Halst)  17;  (5  Halst.)  18; 
(6  Halst)  19,  20;  (1  Sax.,  7  Halst)  21;  (1  Gr.,  1  Sax.,  7  Halst)  22; 
(1  Sax.,  1  Gr.)  28;  (1, 2Gr.)  25;  (2  Chr.)  27;  (3Gr.)  28,  29;  (2Chr.  Ch.) 
89;  (1  Hair.,  3  Chr.  Ch.)  81;  (1  Harr.,  1  Gr.  CSl)  82;  (2  Harr.,  1  Gr.  Ch.) 
84;  (1  Gr.  Ch.,  2,  8  Harr.)  85;  (3  Harr.)  87;  (3  Gr.  Ch.,  1  Spencer,  3, 
4  Hair.)  88;  (1  Spencer,  3Gr.  Ch.)  40;  (3Gr.  (Oi.)  41;  (1  Spencer,  3Gr 


16  Schedule. 

Ch.,  1  Halst.  Ch.)  48;  (1  Spencer,  1  Halst  Gh.)  46;  (1  Zal .  2  Halst  Ch.) 
47;  (2  Zab.,  3  Halst.  Ch.)  51;  (2,  3  Zab.)  58;  (3  Zab.,  4  HaUi.  Ch.)  55; 
(3Zab.,  I  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4 Zab.)  51;  (4 Zab., 

I  Dutch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Datch.)  67; 
(2  Datch.,  3  Stock.  Ch.)  69;  (3  Datch.,  1  Beasley's  Eq.)  78;  (4  Datch.) 
75;  (4  Dutch.,  2  Beasle/s  Eq.)  78;  (5  Dutch.,  1  McCarter)  80;  (lYroom, 
1,  2  McCarter's  Eq.)  88;  (16  N.  J.  Eq.)  84. 

Nbw  Yobk— (1,  2  Johns.  Gas.)  1;  (3  Johns.  Caa.,  1,  2  Gfld.  Gas.,  1,  2,  3  Cai) 
8;  (1, 2, 3  Johns.)  8;  (4^  5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10^  11  Johna.) 
6;  02,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johna. 
Oh.)  8;  (18  Johns.9i>  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3»  4^ 
5  Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  5,  6  Wend.)  81;  (2,  3  Paige, 
6^  7,  8  Wend.)  88;  (3  Paige)  88,  84;  (8,  9,  10  Wend.)  84;  (4  Paige,  10, 

II  Wend.)  85;  (4  Paige,  11,  12,  13  Wend.)  87;  (5  Pdge,  13,  14  Wend.) 
88;  (6  Paige)  89;  (15,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  88;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24^  25 
Wend.,  8  Paige)  85;  (25,  26  Wend.,  1, 2  Hill,  9  Paige)  87;  (9  Paige,  2,  3 
Hill)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
48;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)48;  (1,  2  Barb.  Ch.,  3  Denio)  45; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  9) 
51;  (3,  4)  58;  (4,  5,  6)  55;  (6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19, 20)  75; 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  88;  (26,  27,  28)  84. 

ffosTH  Carolina— (1  Mart.,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)  8; 
(1  Murph.)  8,  4;  (2  Murph.)  5;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Murph., 

1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2  Dey.)  18,  81;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  88,  84;  (4  Der., 

2  Dey.  Eq.)  85;  (4  Dey.,  2  Dey.  Eq.,  1  Dey.  ft  B.,  1  Dey.  ft  R  Eq.)  87; 
(1,  2  Dey.  ft  B.,  1  Dey.  ft  B.  Eq.)  2B,  80;  (1  Dey.  ftR  Eq.,  2  Dey.  ft B.) 
81;  (3,  4  Dey.  ft  R,  2  Dey.  ft  R  Eq.)  88;  (4 Dey.  ft  R,  2  Dey.  ftR  Eq.) 
84;  (1  Ired.)  85;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2,  3  Ired.,  2Ired.  Eq.) 
88;  (3,  4  Ired.,  2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.)48;  (5,  6  IrecL 
8,  4Ired.  Eq.)  44;  (6,  7  Ired.,  4 Ired.  Eq.) 45;  (7, 8 Ired.,  4,  5 Ired.  Eq.) 
47;  (8,  9  Ired.,  5  Ired.  Eq.)  49;  (9,  10,  11  lied.,  6  Ired.  Eq.)  51;  (11 
Ired.,  7  Ired.  Eq.)  58;  (12,  13  Ired.,  8  Ired.  Eq.)  664  (13  Ired.,  8  Ired. 
Eq.,  Busbee  L.,  Busbee  £q.)  57;  (Busbee  L.,  1  Jones  L.,  Bosbee  £q.,  1 
Jones  Eq.)  59;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  8 
Jones  L.)  64;  (3,  4  Jones  L.,  2,  3  Jones  Eq.)  67;  (3  Jones  Eq.,  4»  5  Jones 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  {i,  5  Jones  Eq.,  7  Jones  L.)  75; 
(5,  6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones 
L.)  88;  (1  Winst.  L.)  84. 

Ohio-(I)  18;  (2)  15;  (3)  17;  (4)  19,  80;  (5)  88,  84;  (6)  85,  87;  (7)  88^  80; 

(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  48;  (14»  15)  48; 

(16)  47;  (17)  49;  (18)  51;  (19)  58;   (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 

Ohio  St.)  68;  (4,  5  Ohio  St.)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  8t)  70; 

(8,  9)  78;  (10,  11)  78;  (12)  80;  (13, 14)  88;  (14)  84. 
Obtoon— (1)  68,  75;  (1,  2)  80;  (2)  88,  84. 
PnrvsTLVAKiA— (1  Add.,  1,  2,  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  3, 4  Yeates)  8; 

(2  Bin.)  4;  (3^4Bin.)5;  (6,6Bin.)6;  (1,  2  Serg.  ft  R.)  7;  (3,48efg.ft 
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R)8;  (5,  6 8erg.  & R)  9;  (7  Serg.  &  R.)  10;  (8,  9 Serg.  & R.)  11;  (10 
Sorg.  a^R.)  18;  (11,  12  Serg.  k  K.)  14;  (13  Serg.  AR.)  15;  (14,  15,  16 
Sarg.  ft  R.)  16;  (17  Serg.  &  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Bswle,  1,  2  Penr.  ft  W.)  21;  (3  Rawle,  2,  3  Penr.  ft  W.)  28,  24;  (4 
Bawlfl^  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27;  (5  Rawle,  4  Watts) 
88;  (1  Whari.)  29;  (1,  2Wliart.,  5  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watts)82;  (4Whart.)88;  (8, 9 Watts,  4,  6 Whart) 84;  (9,  lOWatts, 
6Whait.)86;  (6  Whart,  1,  2,  3  Watts  ft  8.)  87;  (3  Watts  ft  S.)  88; 
A  4^  5  Watts  ft  &)  89;  (5,  6  Watts  ft  S.)  40;  (7,  8,  9  Watts  ft  S.)  42; 
(1,  2  F^  St)  44;  (2,  3,  4, 6)  46;  (5,  6,  7)  47;  (7,  8, 9, 10)  49;  (10, 11, 12) 
61;  (13, 14, 15)  68;  (18, 17, 18)  65;  (18, 19,  20)  57;  (20, 21)  69;  (22)  60; 
(22,  23,  24)  62;  (24,  25)  64;  (26, 27)  67;  (28,  29)  70;  (29,  30,  31,  32)  72; 
(»;  33,  34)  76;  (35,  36,  87)  78;  (38,  39,  40, 41)  80;  (41, 42, 43)  82;  (44» 
45,  46)  84. 
BVODB  Isi.Aia>.(l)  19, 86,  51,  68:  (2)  65,  57,  60;  (3)  62;  (3, 4)  67;  (4, 5) 
70;  (5)  78;  (6)  76,  78;  (7)  80,  82,  84. 

Carolina— (1,  2  Bay,  1  Desau.  Eq.)  1;  (2  Desau.  Eq.,  1  Brev.)  2; 
(2  Brev.)  8;  (3  Desaa.  Eq.,  2  Brey.)  4;  (3  Desau.  Eq.,  3  Brev)  5; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  NoU  ft  M.)  9;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,  2  Mill)  12;  (2  McGord)  18;  (1  Harp.  Eq.)  14;  (3  McOord)  15;  (1,  2 
UcCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai., 
1  Bai.  Eq.)  21;  (2  BaL,  1  BaL  Eq.,  1  Rich.  Eq.)  28;  (1  Rich.  Eq.)  24; 
(1  Hill,  1  Hill  Ch.)  26;  (2  Hill,  1,  2  Hill  Ch.)  27;  (2'HiU  Ch.)  29;  (3  Hill, 

1  Riley,  1  Riley  Ch.,  2  Hill  Ch.)  80;  (Dudley)  81;  (Rice)  33;  (Cheves) 
84;  (1  McMulL)  86;  (1  McMull.  Eq.,  2  McMull.)  87;  (2  McMull.,  1 
Spears  Eq.)  89;  (1  Spears,  1  Spears  Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.) 

2  Spears)  42;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  6  Strob.,  4  Rich.,  4  Strob.  Eq.)  58; 
(3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  55;  (4  Rich.  Eq.,  6  Rich.)  57;  (5,  6  Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  62;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  Lu)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)  78;  (12  Rich.  L.,  11  Rich.  Eq.)  75;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)78. 

SEB— (1  Overt.)  8;  (1  Cooke,  2  Overt)  5;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  ft  Y.  17;  (1,  2,  3  Yerg.)  24;  (4,  5  Yerg.)  26;  (6,  7  Yerg.)  27; 
8  Terg.)  29;  (9, 10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  33;  (1  Uuinph.) 
84;  (2  Humph.)  86,  87;  (3  Humph.)  89;  (4  Humph.)  40;  (5  Humph.) 
42;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (S,  9  Humph.)  49; 
A  10  Humph.)  51;  (10,  11  Humph.)  68;  (1  Swan)  55,  57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  2  Sneed)  62;  (2  Sneed)  64;  (3  Sneed)  65;  (3,  4  Sueed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  75;  (1  Cold- 
well)  7a 
IBCAS— (1)  46;  (2)  47;  (3)  49;  (4,  6)  51;  (5,  6)  55;  (6)  56;  (7,  8,  9)  58; 
(9,  10,  11)  60;  (11,  12,  13)  62;  (13,  14,  15)  65;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  78;  (22)  75;  (23,  24)  76;  (25,  25  Supp.)  78;  (26) 
80,  82;  (26,  27)  84. 

[Oin^l  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Cliip.)  6,  12; 
(1  Aik.,  2  D.  Chip.)  15;  (2  AtiL.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  28;  (4) 
28,24;  (5)26;  (6)27;  (7)29;  (8)80;  (9)31;  (10)33;  (11)34;  (12)36; 
(13)87;  (14)89;  (15)40;  (16,  17)42;  (17,  18)44;  (18, 19)46;  (19)47| 
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(90)  40;  (20^  21)  50;  (21,  22)  58;  (22,  23)  54;  (23)  66;  (24^  26)  68;  (2^ 
26)  60;  (26^  27)  68;  (27,  28)  65;  (28,  29)  67;  (29)  70;  (30,  31)  73;  (H, 
82)  76)  (32,  83)  78;  (S3, 34)  80;  (35)  88;  (36,  36)  84. 

^IBOIRIA— (1  Jeft,  1,  2  Waah.,  1,  2  Oall)  1;  (3, 4»  6  GaU)  8;  (1,  2  Hen.  ft  U^ 
6CU1)8;  (4  Hen.  &M.,  1  Monf.)  4;  (1  Ya.  Gas.,  2, 3 Muni)  5;  (4  Mnnt) 
6;  (6  Monf.)  7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14; 
(8»  4^  Rand.)  16;  (6  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(3  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (6  Leigh)  87;  (6  Leigh)  89; 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86; 
(11, 12 Leigh)  87;  (1  Rob.)  89,  40;  (2  Rob.)  40;  (1  Gratt)  48;  (2Gratt.) 
44;  (3  Gratt)  46;  (4  Gratt)  47;  (4,  6  Gratt)  50;  (6,  6  Gratt)  68; 
(7Grstt)  64;  (7,  8  Gratt.)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Grstt)  68;  (12  Giatt)  66;  (13  Gratt)  67;  (13 Gratt)  70;  (14  Gratt)  78; 
(16  Gntt)  76;  (16,  16  Gratt)  78;  (16  Gratt)  80,  84. 

Wmjovtsa-^l  Pin.)  89,  40,  48,  44;  (2  Pin.,  1  Chand.)  58;  (2,  3  Pin.,  %  S 
Ohand.)  54;  (3  Pin.)  56;  (1, 2)  60;  (3)  68;  (4)  65;  (6)  68;  (6)  70;  (7)  7% 
(7,  8,  9,  10)  76;  (10,  11,  19)  78;  (13, 14)  80;  (16,  16)  88;  (16»  17)  84. 
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Jones  v.  Bragg. 

[88  MX880UU,  887.] 

B  iniT  RiHintD  WHSRB  Admikistbatob  Belli  the  land  of  his  Intee- 
teta^  and  oat  of  the  prooeeds  pays  off  a  mortgage  made  by  the  inteetate 
in  which  the  wife  joined,  relinquishing  dower.  In  mich  case,  the  pnr- 
cannot  use  the  mortgage  to  defeat  the  widow's  right  of  dower. 


Thb  opinion  oontaiDS  the  facts. 

Emworthj  for  the  plaintiff  in  error. 

H,  M.  and  A.  H.  Voriesj  for  the  defendant  in  error. 

By  Cooiiy  Bates,  J.  Garth  sold  William  H.  Jones  a  tract 
0f  land  in  Holt  County.  Jones  paid  a  part  of  the  purchase- 
mooeyy  and  gave  to  Garth  a  mortgage  of  the  land  to  secure 
tbe  payment  of  the  remainder, — in  which  mortgage  his  wife, 
fhe  plaintiff,  joined,  relinquishing  dower.  Jones  died,  leaving 
a  portion  of  the  purchase-money,  which  was  secured  by  the 
mortgage,  unpaid.  His  administrator,  under  an  order  of  sale 
made  by  the  county  court,  sold  the  land  to  the  defendant  for 
a  full  price.  At  the  sale  by  the  administrator,  he  announced 
that  he  would  sell  the  fee-simple  (and  not  merely  the  equity 
of  redemption),  and  would  apply  so  much  of  the  money  ac- 
cruing from  the  sale  as  might  be  necessary  for  that  purpose 
to  the  eztinguiBhment  of  the  mortgage.  He  did  pay  off  the 
mortgage,  by  authorizing  the  defendant  to  pay  off  the  same, 
and  accepting  the  payment  so  made  by  the  defendant  as  a 
payment  on  account  of  his  bid  for  the  land.  The  defendant 
paid  the  administrator  the  remainder  of  his  bid.    The  plain- 
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tiff  brought  this,  suit  for  her  dower  in  the  land,  and  the  de- 
fendant set  up  the  facts  above  recited  as  a  bar  to  her  claim. 

The  court  below  held,  in  effect,  that  they  constituted  a  valid 
defense,  and  gave  judgment  against  the  plaintiff. 

We  think  that  the  court  erred.  A  widow  shall  be  endowed 
of  her  husband's  lands  "to  which  she  shall  not  have  relin- 
quished her  right  of  dower  in  the  manner  prescribed  by  law." 

Here,  there  is  no  pretense  that  she  has  so  relinquished  her 
right  She  had  done  so  in  the  mortgage  given  to  Garth,  and 
the  defendant  claims  to  be  subrogated  to  Garth's  rights  un- 
der the  mortgage;  but  were  any  subrogation  possible  in  the 
case,  it  could  not  be  made  for  the  benefit  of  the  defendant, 
because  the  mortgage  was  not  paid  by  him,  but  by  the  estate 
of  the  deceased  Jones.  The  mortgage  is  paid  and  dead,  and 
the  wife's  relinquishment  of  dower  died  with  it.  If  Jones,  in 
his  lifetime,  had  sold  the  land  to  the  defendant,  and  applied 
the  proceeds  of  the  sale  to  the  extinguishment  of  the  mort- 
gage, the  defendant  would  scarcely  have  been  guilty  of  the 
absurdity  of  setting  up  such  application  of  the  proceeds  as  a 
bar  to  the  widow's  claim  for  dower. 

If  at  the  time  of  the  sale  by  the  administrator  there  had 
been  no  mortgage  in  existence,  there  would  of  course  have  been 
no  doubt  of  the  widow's  right  to  dower,  notwithstanding  that 
the  purchaser  may  have  paid  a  full  or  even  an  excessive  price 
for  the  land.  In  fact,  the  administrator,  by  assuming  to  pay 
the  mortgage,  placed  the  land  in  the  condition  of  being  unen- 
cumbered by  the  mortgage  (so  far  as  the  purchaser  was  con- 
cerned), and  he  bought  it  so  unencumbered  and  unaffected  in 
any  way  by  the  mortgage,  and  of  necessary  consequence  he 
cannot  use  the  mortgage  to  defeat  the  widow's  right  of  dower. 

This' case  differs  essentially  from  that  of  Valle.v.  Fleming^ 
29  Mo.  152  [77  Am.  Dec.  557]. 

Judgment  reversed,  and  cause  remanded  for  further  pn>> 
eeedings. 

Bay  and  Dbydbn,  JJ..  concurred. 


Sals  ot  Lakd  uitdkr  Dscrbe  of  Probati  Coubt  does  not  bar  the 
widow's  right  of  dower:  Owen  v.  SlcUier,  62  Am.  Deo.  745,  and  note  747.  So  a 
sale  of  land  under  judgment  to  satisfy  a  mortgage  against  the  husband^  in 
which  the  wife  joined  and  released  dower,  does  not  bar  the  widow  of  her 
dower:  Taylor  v.  Towler,  51  Id.  469,  and  note  471.  As  to  the  effect  gen- 
erally of  wife's  joining  husband  iu  a  mortgage  in  which  she  releases  her 
dower,  see  MdOabe  v.  BtUows^  66  Id.  467,  and  note  469. 


Jan.  1863.]  Parry  v.  Woodson.  51 

m  PRIHGIPAL  OASB  D  GITKD  With  approval  in  Aikm9onY,  Stewart,  46  Mo. 
614^  where  it  ia  held  that  where  the  huaband  gives  a  mortgage  npon  Und  in 
wbidi  the  wife  joins  releasing  dower,  and  the  hnaband's  assignee  daring  his 
lifetime  sells  the  property,  and  with  the  proceeds  satisfies  the  mortgage  be- 
fore foredosiire,  the  wife's  dower  is  not  barred.  So  where  an  administrator 
nils  the  land  of  the  hnsband,  and  ont  of  the  proceeds  satisfies  a  mortgage  in 
itich  the  wife  joined,  relinquishing  dower,  the  porchaser  is  subrogated  to  the 
ri^ts  of  the  mortgagee,  and  the  willow's  dower  is  not  barred:  Sweaney  y. 
Mattory,  62  Id.  487,  also  citing  the  principal  case. 

Widow  is  EktitIiKD  to  Dowkb,  subject  to  the  vendor's  lien,  in  land  of 
vhidi  her  husband  died  possessed,  but  upon  which,  at  that  time,  no  part  of 
the  purchase-money  had  been  paid:  Duhe  y.  Bnmdt,  61  Ma  S26^  citing  the 


Pabby  V.  Woodson. 

188  MlSBOUBl,  847.] 

FunROV  MAT  AxxRD  HIS  PLEiLDUios  by  striking  ont  the  wrong  name  and 
hmrfcing  the  correct  name  of  defendant. 

Pfcofl—  SxBYED  OR  Dbrndant  bt  Wrono  Kame  IB  as  efifectually  served 
as  if  served  on  him  by  his  right  name;  and  if  in  such  case  judgment  is 
taken  sgainst  him,  it  is  as  binding  as  if  rendered  against  him  by  his 
light  name. 

HiJa  IS  MxANS  ov  Idxmtitioation,  and  though  defendant  may  be  sued  by 
a  wrcmg  name,  yet  so  long  as  he  can  be  identified  as  the  one  against 
whom  the  judgment  was  rendered,  it  is  binding  against  him. 

Oouxr  MAT  Amend  Pleadings  bt  Insebtino  Oobbiot  Name  of  defend- 
ant^ either  before  or  after  judgment. 

The  opinion  etates  the  facts. 

WUkeSf  EdwardSf  and  Evnng,  for  the  respondent. 

By  Court,  Dbydbn,  J.  The  plaintiff  sued  the  defendant  by 
the  name  of  Benjamin  H.  Woodson  to  recover  the  amount  of 
1  promissory  note,  made  by  the  defendant.  Process  was  per- 
sonally served,  and  at  the  return  term,  and  after  the  expiration 
of  the  time  for  answering,  the  plaintiff,  having  obtained  leave, 
amended  his  petition  by  striking  out  the  name  '^  Benjamin '' 
and  inserting  in  its  place  the  name  '^  Branham  ";  and  the  de- 
fendant still  continuing  in  default,  judgment  was  rendered 
lor  the  plaintiff.  The  defendant  then  appeared,  and  moved 
the  court  to  set  aside  the  judgment;  but  his  motion  being 
jvermledf  he  appealed  to  this  court. 

The  point  of  the  objection  to  the  judgment  of  the  lower 
ooiui  is,  that  the  defendant  having  been  sued  and  served  with 
process  by  a  wrong  name,  the  court  acquired  no  jurisdiction 
of  him,  and  could  render  no  valid  judgment  against  him. 
The  objection  gives  the  name  quite  too  much  importance.     A 


62  Van  Horn  v.  Bucker.  [Missouri, 

name  is  a  means  of  identity;  but  the  change  of  the  name,  or 
.the  application  of  a  wrong  name,  does  not  change  the  thing 
identified.  It  is  not  the  uame  that  is  sued,  but  the  person  to 
whom  it  is  applied.  Process  served  on  a  man  by  a  wrong 
name  is  as  really  served  on  him  as  if  it  had  been  served  on 
him  by  his  right  name;  and  if  in  such  case  he  fail  to  appear, 
or  appearing  tail  to  object  that  he  is  sued  by  the  wrong  name, 
and  judgment  be  rendered  against  him  by  such  name,  he  is 
as  much  bound  by  the  judgment  as  if  it  had  been  rendered 
against  him  by  his  right  name.  The  use  of  the  right  name  is 
every  way  preferable,  since  without  it  as  a  means  of  identifi- 
cation, the  evidence  of  the  identity  of  the  person  sued  may  in 
process  of  time  become  lost;  and  hence  the  propriety  of  the 
amendment  in  this  case;  but  so  long  as  the  defendant  can  be 
identified  as  the  one  against  whom  the  judgment  was  ren- 
dered, he  is  as  much  bound  by  the  judgment,  and  those 
claiming  under  the  judgment  are  as  much  entitled  to  its 
benefits,  to  all  intents  and  purposes,  as  if  the  defendant  had 
been  sued  by  his  right  name. 

The  power  of  the  court  to  make  the  amendment  complained 
of^  as  well  before  as  after  judgment,  was  unquestionable:  Rev. 
Code,  1855,  sec.  3,  p.  1253;  subd.  10  of  sec.  19,  p.  1256;  sec 
20,  p.  1267. 

The  judgment  must  be  aflirmed,  with  ten  per  cent  damages. 

The  other  judges  concurred. 


Plasttiff  may  Ahbnd  his  Writ  by  changing  the  name  of  a  party:  Cfnnft§ 
Y.  SiheSf  64  Am.  Dec.  62,  and  note  63,  64. 

Procbss  Served  on  Party  by  Wrong  Name  wiU  not  rapport  a  jndg* 
ment  against  him:  Ex  parte  Cheatham^  44  Am.  Dec  525;  Bates  y.  Siaie  Sa$ik, 
46  Id.  293»  and  note  295. 

Power  of  Court  to  Amend  its  Records:  Frmk  v.  ^^rink,  80  Am.  Dmu 
189,  and  note  192;  Heaaton  v.  CincinnaU  etc  R.  R,  Co.,  79  Id.  430.  As  t« 
•amendments  to  pleadings  at  or  after  the  trial,  see  note  to  SUvmun  y. 
MudgtU,  34  Id.  158. 


Van  Horn  v.  Ruokbr 

[88  Missouri,  89L] 
Iy  VurDSB  OT  Goods  Unreasonably  Refuse  to  accept  them,  the  Tendoi 
IB  under  no  obligation  to  allow  them  to  perish  on  his  handa,  or  to  beoome 
rednoed  in  Yalne,  but  may  sell  them  at  auction,  and  hold  the  Yendee  re- 
sponsible for  the  difference  between  the  sum  realized  from  such  sale  and 
that  which  was  agreed  to  be  paid  by  the  vendee. 


March,  1863.]  Van  Horn  v,  Bucker.  53 

Thx  opinion  states  the  facta. 
€hMr€8ch£  and  BcJceweU^  for  the  appellants. 
Sanders  and  Holliday^  for  the  respondents. 

By  C!omt,  Bay,  J.  We  are  unable  to  discover  from  the 
reocvd  in  this  case  any  good  gronnd  for  an  appeal.  The  par- 
ties purchased,  on  joint  account,  tobacco  at  different  points  on 
the  Missonri  River,  including  the  crop  of  one  William  Arnold, 
of  Callaway  County,  then  not  prized,  and  were  to  pay  for  said 
Arnold's  crop  at  the  rate  of  ten  dollars  per  hundred  pounds. 
The  Arnold  crop,  when  prized,  embraced  three  hogsheads, 
which  were  delivered  to  A.  H.  Henderson  at  Portland,  and  by 
Henderson  shipped  to  St.  Louis  for  defendants.  Before  said 
crap  was  delivered  at  Portland,  plaintiffs  and  defendants  en- 
tered into  a  contract,  by  which  it  was  agreed  and  stipulated 
that  if  plaintiffs  would  pay  defendants  the  sum  of  $350,  they, 
the  defendants,  would  receive  and  pay  for  the  tobacco  so  pur- 
chased, and  release  the  plaintiffs  from  all  liability  on  account 
thereof.  Plaintiffs  then  paid  said  amount  to  defendants,  and 
Henderson,  who  acted  as  the  agent  for  both  parties,  shipped 
the  tobacco  as  aforesaid,  the  first  hogshead  in  June,  1857,  and 
the  others  at  a  subsequent  time.  The  defendants  received 
and  paid  for  the  first  hogshead,  and  refused  the  others,  and 
this  action  was  brought  to  recover  damages  for  the  breach  of 
the  contract. 

One  ground  alleged  in  the  defendants'  answer  for  refusings 
to  receive  the  tobacco,  was  that  it  was  not  Arnold's  crop,  but 
an  inferior  article  which  was  attempted  to  be  substituted  for 
Arnold's.  Henderson  in  his  testimony  shows,  however,  that 
it  was  a  part  of  the  Arnold  crop.  It  was  also  in  proof,  and 
admitted  by' the  pleadings,  that  plaintiffs,  after  defendants 
refdfied  to  receive  the  tobacco,  put  up  in  market  one  of  the 
hogsheads  and  sold  it,  and  credited  the  defendants  with  the 
proceeds  of  the  sale. 

Several  instructions  were  asked  by  defendants,  and  properly 
refused  by  the  court;  for  they  not  only  failed  to  enunciate  tho 
law  of  the  case,  but  most  of  them  were  unsupported  by  the 
£acts  of  the  case.  One  instruction  assumed  that  the  defend- 
ants bad  a  right  to  refuse  the  tobacco,  unless  the  plaintiffs 
satisfied  them  beyond  a  doubt  that  it  was  a  part  of  the  Arnold 
crop,  thus  making  the  plaintiffs'  right  to  recover  dependent 
upon  the  will  or  caprice  of  defendants.     Another  assumed 
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that  the  plaintiffs  had  no  right  to  sell  the  refused  tobacco,  and 
that  by  selling  it  the  contract  became  rescinded  pro  tanto. 

This  is  not  the  law.  If  a  vendee  of  goods  unreasonably  re- 
fuse to  accept  them,  the  vendor  is  under  no  obligation  to  allow 
them  to  perish  on  his  hands,  or  to  become  reduced  in  value, 
but  he  may  sell  them  at  auction,  and  hold  the  buyer  respon- 
sible for  the  difference  between  the  price  which  they  actually 
bring  and  the  price  which  he  agreed  to  give:  Story  on  Sales, 
Bee.  314;  Sands  v.  Taylor,  5  Johns.  395  [4  Am.  Dec.  374]; 
Girard  v.  Taggart,  5  Serg.  &  R.  32  [9  Am.  Dec.  327]. 

The  other  judges  concurring,  the  judgment  will  be  aflSrmedy 
with  ten  per  cent  damages. 

Vendee's  Refusal  to  Take  awat  Goods  Entttlbs  Vxndob,  after 
proper  notice,  to  sell  them  on  account  of  the  vendee:  OUky  v.  Henry ^  13  Am. 
Dec.  291;  Sands  v.  Tat/lor,  4  Id.  374;  and  to  recover  £rom  such  vendee  the 
difference  between  what  the  goods  brought  at  the  resale  and  the  price  first 
agreed  npon:  Oirard  v.  Taggari^  9  Id.  327;  Cqffman  v.  Ilampion,  37  Id.  611, 
•nd  notes  to  these  cases.  The  xirincipal  case  is  cited,  with  approTsl  on  thMe 
pdnte,  in  lUckey  v.  TefUnveckf  63  Mo.  5G7. 


Claflin  v.  McDonough. 

[88  Missouri,  412.1 

Pabtt  Who  Voluntarilt  Pats  Money,  with  full  knowledge  of  all  of  the 
facts  in  the  case,  and  in  the  absence  of  fraud  or  duress,  eaanot  reeoveg 
it  back,  though  the  payment  is  made  without  consideration,  and  under 
protest. 

To  CoNSTrruTB  Dukess,  there  must  be  Seizure  op  Profebtt,  or  arrest  of 
the  person,  or  a  threat,  or  attempt  to  do  one  or  the  other,  or  facts  miiet 
be  stated  which  tend  to  show  or  warrant  the  conclusion  tiiat  such  arreet 
or  seizure  could  be  avoided  only  by  payment  of  the  demand. 

TnKEAT  OF  Indictment  does  not  Constitute  Duress. 

VoLUiTTART  PAYMENT  OP  Illeoal  DEMAND,  with  knowledge  c^  its  illegality* 
and  without  an  immediate  and  urgent  necessity,  unless  to  redeem  or 
preserve  person  or  goods,  is  not  the  subject  of  action  for  money  had  and 
received. 

Threat  op  Legal  Process  is  not  Duress.  The  party  may  plead  and  make 
proof,  and  show  that  he  is  not  liable. 

The  opinion  contains  the  facts. 

Hitchcock^  for  the  plaintiffs  in  error. 

Drake,  for  the  defendant  in  error. 

By  Court,  Bay,  J.    Plaintiffs  brought  suit  to  recover  fiom 
defendant  the  sum  of  $1,494.60,  paid  by  them  to  him  as  ool- 
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lector  of  the  state  and  conntj  revenue,  for  the  county  of  St. 
Louis,  as  a  tax  upon  a  license  issued  to  them  as  merchants. 

The  petition  alleges,  in  substance,  that  defendant,  as  such 
ooUector,  demanded  of  plaintiffs  (who  were  doing  business 
under  the  name  and  firm  of  Claflin,  Allen,  &  Co.),  about  the 
4th  of  August,  1857,  that  the  firm  should  take  out  a  license  to 
read  merchandise  in  said  county,  according  to  law,  and  fur- 
ther demanded  that  for  the  purpose  of  obtaining  such  license, 
said  plaintiflB  should  pay  to  him,  as  such  collector,  a  certain 
sum  of  money  as  a  tax  imposed  upon  them  as  such  merchants, 
and  upon  the  aggregate  amount  of  all  goods,  wares,  and  mer- 
chandise (except  such  which  were  the  growth,  produce,  or 
manufacture  of  this  state,  and  unmanufactured  articles,  the 
growth  or  produce  of  other  states),  purchased  and  received  by 
said  firm  during  the  twelve  months  next  preceding  the  first 
day  of  July,  1857,  to  wit,  the  sum  of  $1,494.60,  of  which 
amount  $684.80  was  demanded  as  a  state  tax,  and  $809.80  as 
a  county  tax;  that  plaintiffs,  refusing  to  pay  such  tax,  would 
have  been  liable  to  and  were  threatened  with  prosecution  by 
indictment  therefor,  entailing  heavy  expense  and  loss  in  any 
event;  and  that  therefore  said  plaintiffs,  though  deeming  and 
declaring  such  tax  illegal  and  unauthorized,  and  protesting 
against  the  collection  and  payment  thereof  as  illegal,  and 
against  said  demand  of  defendant,  of  all  which  they  gave  de- 
fendant notice  in  writing  at  the  time,  did  pay  said*  sum  so  de- 
manded of  them  to  defendant  under  protest,  and  with  notice 
to  him  that  such  payment  was  under  compulsion,  and  to  avoid 
inx)8ecution,  and  they  reserving  their  right  in  the  premises  to 
demand  repayment  of  said  sum.  The  petition  further  alleges 
that  the  defendant  had  no  lawful  right  to  demand  or  collect 
the  said  sum  of  money,  or  any  part  thereof;  that  the  said  tax, 
under  color  of  which  said  demand  was  made  and  payment  so 
eompelled,  was  illegal  and  void. 

To  this  petition  the  defendant  demurred,  and  the  demurrer 
was  sustained,  and  judgment  rendered  for  the  defendant. 
Plaintiffs  bring  the  case  here  by  writ  of  error. 

The  only  question  arising  upon  the  record  is,  whether  the 
£ict8  stated  in  the  petition  constitute  a  cause  of  action.  The 
rule  of  law  is  well  established,  both  in  England  and  in  this 
country,  that  a  person  who  voluntarily  pays  money  with  fiill 
knowledge  of  all  the  facts  in  the  case,  and  in  the  absence  oi 
fraud  and  duress,  cannot  recover  it  back,  though  the  payment 
is  made  without  a  sufficient  consideration,  and  under  protest; 
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MaHin  y.  Morgan,  1  Brod.  &  B.  289;  S.  C,  5  Eng.  Com.  L.  87; 
Knibbs  y.  HcMy  1  Esp.  84;  Shddon  y.  School  Digtrictj  24  Conn. 
88;  Mayor  of  Baltimore  y.  Leffermartj  4  Gill,  425  [45  Am.  Dec. 
145];  Preston  y.  Boston,  12  Pick.  13;  Norton  y.  Marden,  15  Me. 
45  [32  Am.  Dec.  132];  Clarke  y.  Dutcher,  9  Cow.  674. 

The  petition  contains  no  allegation  of  frand,  and  the  only 
question  therefore  is,  whether  the  facts  stated  constitute  a 
compulsory  payment  or  payment  under  duress.  It  is  not 
ayerred  that  the  defendant  had  any  authority  to  seize  the 
persons  or  goods  of  plaintiffs,  or  threatened  or  attempted  to 
do  either;  but  it  is  ayerred  that  they  were  threatened  with  an 
indictment,  and  they  paid  the  amount  to  ayoid  the  expense 
and  annoyance  of  a  prosecution. 

In  our  opinion,  this  does  not  make  it  a  payment  under 
duress.  To  constitute  duress,  there  must  be  a  seizure  of  the 
property,  or  arrest  of  the  person,  or  a  threat  or  attempt  to  do 
one  or  the  other,  or  facts  must  be  stated  which  tend  to  show 
or  which  warrant  the  conclusion  that  such  an  arrest  or  seizure 
could  be  ayoided  only  by  the  payment  of  the  tax  demanded: 
Smith  y.  Readfield,  27  Me.  146;  Mayor  etc,  of  Baltimore  y.  Lef- 
ferman,  4  Gill,  425  [45  Am.  Dec.  145];  Mays  y.  Cindnnatiy  1 
Ohio  St.  268. 

In  the  case  of  FvJham  y.  Dovm,  6  Esp.  26,  note,  Lord  Ken* 
yon  said:  '*A  yoluntary  payment  of  an  illegal  demand,  the 
party  knowing  the  demand  to  be  illegal,  without  an  immedi- 
ate and  urgent  necessity  (unless  to  redeem  or  preserye  his 
person  or  goods),  is  not  the  subject  of  action  for  money  had 
and  receiyed." 

Threat  of  legal  process  is  not  duress,  for  the  party  may 
plead  and  make  proof,  and  show  that  he  is  not  liable:  Knibbs 
y.  HaU,  1  Esp.  84;  Preston  y.  Boston,  12  Pick.  7;  Cohoell  y. 
Peden,  3  Watts,  328. 

Chief  Justice  Waite,  in  deliyering  the  opinion  of  the  supreme 
court  of  Connecticut,  in  the  case  of  Sheldon  y.  School  District^ 
24  Conn.  88,  said,  in  commenting  on  the  case: — 

'^  It  stands  on  no  higher  ground  than  it  would  if  the  plain- 
tiff, when  the  tax  was  demanded  of  him  by  the  collector,  had 
said  to  him:  I  know  your  tax  is  illegal  and  yoid;  I  am  under 
no  obligation  to  pay  it,  but  I  shall  pay  it  under  protest,  and 
with  an  intention  to  sue  for  and  recoyer  it.  All  the  authori- 
ties  agree  that  money  paid  under  such  circumstances  cannot 
be  recoyered." 

In  the  case  under  consideration,  the  plaintiffs  paid  the 
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Qumej  with  a  full  knowledge  of  all  the  facts  and  circum- 
stancesy  and  well  knowing  that  they  were  under  no  legal 
obligationa  to  pay  it.  It  must,  therefore,  be  regarded  as  a  yoI- 
ontary  payment,  and  not  a  payment  under  duress.  In  this 
▼iew  of  the  case,  the  demurrer  was  well  taken. 
The  other  judges  concurring,  the  judgment  will  be  affirmed. 


Uosna  Vaxd  Youtstajuly  with  Full  Knowlkdgx  of  Faois  oaimot 
be  recovered:  Stevens  v.  Head^  31  Am.  Dec.  617;  Beeeher  v.  Buckingham^  44  Id. 
680;  Bat&more  etc  R.  R,  Co,  t.  Fornix^  46  Id.  655;  Brumagim  ▼.  TUUngha&tf 
79  Id.  176,  and  notes  to  theee  cases.  The  payment  is  not  compalsory,  unless 
nade  to  release  person  or  property  from  an  actual  duress  imposed  by  the 
payee:  Ma^or  qf  BcUibnarev,  L^erman,  45  Id.  145;  Brumagim  t.  THUnghaet^ 
79  Id.  176.  And  the  illegality  of  the  demand  paid  is  of  itself  no  gnrand  for 
rdief :  Id. 

SuBjaoM  Emboddd)  ur  Principal  Cask  are  treated  at  length  in  the  ez« 
hsBstiTB  note  to  Mayor  t^fBalUmart  t.  L^erman^  45  Am.  Deo.  153  et  seq. 

Chbkat  ot  Abbxst  or  Unlawtul  Imfrisonmsnt  is  not  dnress:  Eddy  y. 
JXarrh,  35  Am.  Dec  261,  and  note  262;  nor  are  threats  of  legal  proseoation: 
AAm  ▼.  Heody  75  Id.  664,  and  note  672.  See  also  note  to  Uayor  qf  BalO- 
more  ▼.  J^erman,  45  Id.  168  et  seq.  The  principal  case  is  cited  and  followed 
in  Woffe  ▼.  IfarshaU,  52  Mo.  170,  to  the  points  that  a  threat  of  legal  prooess 
m  not  diirsss»  bat  that  to  constitate  dnress  there  most  be  a  seusore  of  person 
cr  fmgmrtj,  or  at  least  an  attempt  to  do  so,  and  facts  must  be  stated  which 
tend  to  show  or  warrant  the  conolnsion  that  such  seiznre  or  attempt  conld 
only  be  avoided  by  payment. 

"AonoN  GAHHOT  BX  MAiNTAiiniD  f or  moncy  paid  fpr  another,  except  npon 
pefions  request^  express  or  implied,  or  subsequent  assent  or  sanction  ":  Nap" 
tm  T.  Xtfotes  71  Mo.  370,  citing  the  principal  case. 
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V.  Steamboat   David  Tatum. 
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or  SriAMBOAT  AT  ExscuTiON  Saia  in  another  state  does  not 
divest  liens  held  against  her  in  Missouri.  They  may  be  enforced  by  the 
coforts  of  the  latter  state,  whenever  the  boat  returns  within  their  juris- 


IkDKBAL  CouBm  HATH  EIxcLUBivx  JuRiSDiGTiON  in  admiralty  and  maritime 
matters.  Therefore  the  sale  of  a  boat  under  the  authority  of  a  court  of 
IllinfliB,  whatever  ite  jurisdiction,  is  not  a  sale  in  admiralty,  and  publiG 
poliGy  does  not  require  that  the  oourte  of  Missouri  should  give  it  the 
efieet  of  such  a  sale. 

Ths  opinion  states  the  facts. 

Sharp  and  Hayden^  for  the  appellants. 

Kwighi  and  BanHn^  and  Chray^  for  the  respondents. 
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By  Court,  Bates,  J.  These  cases  were  argued  and  submitted 
to  the  court  together.  They  were  suits  to  enforce  liens  under 
the  act  concerning  boats  and  vessels.  The  only  questions  for 
consideration  arise  upon  the  defense  made,  which  was  similar 
in  each  case. 

Roger  C.  McAllister,  the  owner  of  the  boat,  set  up  as  a  de- 
fense that  he  had  bought  the  boat  at  a  time  which  was  after 
the  liens  in  these  cases  had  accrued,  and  before  the  boat  was 
seized  in  these  cases;  that  his  purchase  was  made  at  a  consta- 
ble's sale,  in  the  state  of  Illinois,  authorized  by  a  proceeding 
against  the  boat,  under  the  boat  law  of  that  state,  and  that 
the  liens  in  this  state  were  thereby  discharged. 

The  court  below  did  not  sustain  the  defense,  but  gave  judg- 
ment against  the  boat. 

Several  questions  were  presented  and  argued  in  this  court 
as  to  the  regularity  of  the  proceedings  under  which  the  boat 
was  sold  in  Illinois;  but  in  the  view  which  we  take  of  the  case, 
it  is  not  necessary  to  pass  upon  these  questions.  This  case 
was  argued,  upon  the  part  of  the  appellant,  upon  the  assump- 
tion that  the  liens  created  by  the  statute  of  this  state  were 
^'maritime  liens."  We  do  not  understand  them  to  be  such  in 
the  strict  meaning  of  that  term.  The  statute  of  Missouri  has 
no  extraterritorial  operation.  It  was  'designed  to  afford  a 
speedy  and  convenient  remedy  to  our  citizens,  and  to  such 
others  only  as  are  engaged  in  trade  within  our  jurisdiction  at 
the  time  of  their  contract.  It  does  not  conflict  with  the  general 
maritime  law,  nor  is  it  in  aid  of  that  law,  but  is  a  separate, 
distinct,  and  peculiar  provision  for  local  objects. 

This  court  has  on  many  occasions  considered  questions 
arising  under  the  boat  law  of  the  state,  which  has  been  mate- 
rially altered  at  different  times. 

Much  reliance  was  placed  by  the  appellant  upon  the  case 
of  Finney  v.  SteaTnboat  FayetUj  10  Mo.  612,  which  was  a  case 
very  similar  in  its  facts  to  the  present  case,  and  the  court 
there  stated  that  this  case  is  similar  in  principle  to  that  of 
Steamboat  Raritan  v.  Smithy  10  Id.  627.  It  was  there  deter- 
mined that  "  the  rules  of  the  maritime  laws  were,  in  proceed- 
ings against  steamboats,  to  govern,  when  there  was  a  failure 
of  statutory  regulations.  Maritime  liens,  in  respect  to  the 
mode  in  which  they  may  be  discharged,  vary  from  other  liens. 
A  judicial  sale  will  divest  them,  in  whatever  jurisdiction  it 
may  be  decreed." 

II  will  be  observed  that  this  decision  is  based  entirely  upon 
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the  determiDation  attained  in  the  case  of  Steamboat  Raritan  v. 
Smithy  10  Mo.  527,  and  upon  examining  that  case,  we  find 
that  the  court  placed  its  decision  upon  the  necessity  of  sup- 
plying the  defects  in  the  then  existing  law,  and  a  supposition 
ttiat  the  general  assembly,  in  borrowing  a  remedy  from  the 
maritiaie  law,  would  expect  the  courts  to  look  to  that  law  for 
principles  of  decision  in  questions  not  provided  for  by  the 
statute.  The  opinion  then  goes  on  to  state  that  maritime  liens 
could  not  be  divested  by  a  private  sale,  but  that ''  if  a  judicial 
sale  was  ordered  and  made,  the  purchaser  under  that  sale  took 
the  vessel,  freed  from  all  liens."  This  is  true  of  a  judicial 
sale  ordered  by  competent  authority,  that  is,  by  a  court  hav- 
ing maritime  jurisdiction,  and  in  respect  to  maritime  liens; 
and  it  was  in  reference  to  such  authority  and  such  liens  that 
the  language  quoted  was  used,  and  the  court  having,  because 
of  the  defects  in  the  law,  to  resort  to  the  maritime  law  for 
principles  of  decision,  adopted  that  principle  as  applicable  to 
cases  arising  under  the  ^'  boat  laws  "  of  Illinois  and  Missouri; 
bat  as  the  defects  which  made  such  resort  necessary  have 
been  cured  by  subsequent  legislation,  the  principle  is  no  longer 
applicable,  and  accordingly  we  find  that  in  the  subsequent 
case  of  Steamboat  Sea  Bird  v.  Beehlevj  12  Mo.  570,  Judge  Nap- 
Um,  in  delivering  ihe  opinion  of  the  court,  says  that  ^'  the 
opinion  of  this  court  in  the  two  cases  of  Steamboat  Raritan  v. 
Smithy  10  Id.  627,  and  Finney  v.  Steamboat  Fayette,  10  Id.  612, 
was  based  upon  principles  of  public  policy,  and  supported  by 
l^al  analogies.  In  the  latter  case,  the  sale  was  made  in  Illi- 
nois, under  a  law  somewhat  similar  to  our  statute." 

In  that  case,  the  court  held  that  a  sale  of  the  boat  under 
a  judgment  in  a  suit  by  attachment,  in  Louisiana,  against  the 
owners,  ''with  privilege  on  the  property  attached,"  did  not 
divest  liens  under  the  Missouri  act,  and  the  court  goes  on  to 
say:  ''The  doctrines  of  the  maritime  law,  in  relation  to  judicial 
sales  of  libeled  vessels,  are  an  exception  to  general  principles. 
The  exception  is  founded,  not  only  on  principles  of  public 
policy,  but  is  entirely  consistent  with  the  most  rigid  justice. 
Such  sales  are  not  made  for  the  benefit  of  any  particular  cred- 
itor, but  for  the  benefit  of  all  persons  interested.  Provision  is 
made  for  the  distribution  of  the  proceeds  pro  rata  among  all 
who  will  come  forward  and  establish  their  claims  within  a  speci- 
fied time.  The  proceeding  is  entirely  in  rem,  and  all  the  world 
are  bound  by  it.  But  what  analogy  is  there  between  such  a  sale 
as  this  and  an  ordinary  sale  under  an  ordinary  execution  7 
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Such  executions  are  solely  for  the  benefit  of  the  party  plain- 
tifif,  and  can  only  operate  upon  the  title  of  the  party  defendant. 
A  sale  tinder  these  merely  conveys  the  title  of  the  defendant 
in  the  execution.  The  liens  of  strangers  are  not  divested.  If 
it  were  so,  their  rights  muse  be  divested  by  a  proceeding  to 
which  they  are  not  parties,  of  which  they  have  no  notice,  and 
in  the  benefit  of  which  they  could  not  participate  if  they  did 
have  notice. 

''We  do  not  understand,  therefore,  that  the  prior  decisions 
of  this  court  are  designed  to  embrace  all  judicial  sales,  but 
only  such  as  are  made  here  or  elsewhere,  under  proceedings 
analogous  to  those  of  courts  of  admiralty,  in  which  any  num- 
ber of  claimants  may  unite  in  libeling  a  vessel,  and  in  the  bene- 
fits of  which,  not  only  these  claimants,  but  all  others  who  choose, 
may  participate." 

So  much  of  this  opinion  has  been  quoted  to  show  how  the 
court  regards  its  previous  decisions. 

This  court  has  also,  in  repeated  cases,  decided  that  the  Mis- 
souri boat  law  has  no  extraterritorial  operation,  and  that  its 
benefits  are  confined  to  persons  in  Missouri,  or  making  con- 
tracts in  Missouri.  Now,  also^  the  statute  declares  the  effect 
of  a  sale  under  the  Missouri  law  to  be  to  divest  only  the  liens 
under  that  law.  It  has  no  efiect  to  divest  a  lien  in  Illinois, 
if  such  there  be.  It  lacks,  therefore,  essential  ingredients  of 
analogy  to  a  sale  under  proceedings  in  a  court  of  admiralty. 

The  Missouri  law  thus  no  longer  creating  liens  analogous  to 
maritime  liens,  public  policy  no  longer  requires  the  Missouri 
courts  to  give  judicial  sales  made  under  the  authority  of  other 
state  courts  enforcing  liens  under  laws  similar  to  those  of  Mis- 
souri, the  effect  of  judicial  sales  ordered  by  courts  of  admiralty 
for  the  enforcement  of  maritime  liens. 

Interstate  comity  does  not  require  Illinois  to  enforce  the 
Missouri  lien  law,  nor  Missouri  to  enforce  the  Illinois  laws. 
McAllister  is  recognized  as  the  purchaser  of  the  boat  under 
the  Illinois  laws;  but  he  acquires  no  greater  right,  so  far  as 
Missouri  lien-holders  are  concerned,  than  if  he  had  bought  the 
boat  at  private  sale,  or  at  an  ordinary  judicial  sale  under  an 
ordinary  execution.  His  purchase  does  not  divest  the  liens 
which  can  be  enforced  by  the  AGssouri  courts,  when  the  boat 
returns  within  their  jurisdiction. 

The  federal  courts  have  exclusive  jurisdiction  in  admiralty 
and  maritime  matters.  The  sale,  therefore,  under  the  author- 
ity of  a  court  of  the  state  of  Illinois,  whatever  may  be  its  do- 


Ifarch,  1863.]    Sayings  Institution  v.  Missouri  Bank.       61 

dared  jurisdiction,  cannot  be  a  sale  under  proceedings  in 
admiralty,  and  the  laws  of  Missouri  and  public  policy  do  not 
DOW  require  that  we  should  give  it  the  effect  of  such  a  sale. 

As  McAllister's  purchase  could  not  divest  the  Missouri  liens, 
it  is  not  necessary  to  examine  the  other  questions  presented 
in  the  record. 

Judgment  affirmed. 

,    Bat  and  Dbtden,  JJ.,  concurred 


finnm  amd  Saui  of  SnAKBOAT  in  one  state  doee  not  difeel  Boni  agtlasl 
IMF  held  in  enotlier  state:  HaSghi  ▼.  SUambotU  ffemrieUa,  68  Am.  Deo.  669^ 
ind  note  071. 

JuRBDioiioir  OF  Unhkd  Statbs  and  state  ooiuti  in  admiralty  matten: 
See  Tkomtu  ▼.  8<mthardf  28  Am.  Bea  467,  and  note  477;  Cam  ▼.  WcoOeif,  8S 
Id.  64^  and  note  86  e(  seq.;  KeaUng  ▼.  /^pkik,  62  Id.  214^^  and  extended  note 
2S4etaeq. 


Boatman's  Sayings  Institution  v.  Bank  of  thb 

State  op  Missoubl 

18S  MlBSOUBl,  497.] 

Bark  has  Riobt  to  Coksidkr  Each  ahd  Etxrt  Onb  of  her  bank  notes 
issnwl  for  ciicolation  as  a  single  and  distinct  demand,  and  when  they 
are  presented  for  payment  she  may  tender  in  payment  of  each  note  fiye 
doQan  in  silver  coin,  nnder  the  act  of  Congress  of  Febroaiy  21,  1863, 
and  the  remainder  in  gold  coin.  Such  tender  is  snfficient»  and  ayoids 
tlio  penal^  fixed  by  law  for  failure  to  pay  the  notes  after  demand. 

Thb  opinion  states  the  facts. 

OhvcTj  for  the  appellant. 

BwmeSj  Shepley^  and  LaeJdand^  Oli/M^  and  Jamiwn^  for  the 
respondents. 

By  Court,  Dbtden,  J.  This  was  a  suit  brought  by  the 
respondent  against  the  appellant  to  recover  the  amount  of  a 
large  number  of  bank  notes,  issued  by  the  appellant  for  circu- 
lation, together  with  the  interest  thereon,  at  the  rate  of  twenty 
per  cent  per  annum,  from  the  fourth  day  of  June,  1859.  The 
notes  sued  on  were  of  the  denominations  of  tens,  twenties,  and 
fifties,  and  amounted  in  the  aggregate  to  $53,650.  The  peti- 
tion contained  a  count  on  each  note  in  which  a  demand  and 
refusal  of  payment  of  each  at  the  place  where  payable  were 
aTerred,  and  judgment  was  asked  for  the  amount  of  the  note, 
with  damages  at  the  rate  of  twenty  per  cent.    The  appellant 
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answered,  averring  a  tender  and  offer  to  pay,  and  the  refusal 
of  the  respondent  to  accept  payment  at  the  time  and  place  of 
the  demand.  The  case  was  tried  upon  the  following  agreed 
statement  of  the  facts,  to  wit:  — 

''The  plaintiff,  on  the  fourth  day  of  June,  1859,  presented 
at  the  defendant's  branch  bank  at  Palmyra,  in  this  state,  all 
the  bank  notes  described  in  the  plaintiff's  amended  petition 
together,  and  at  one  and  the^  same  time,  and  demanded  pay-^ 
ment  thereof  from  the  proper  bank  officers,  and  thereupon  the 
defendant  offered  to  pay  five  dollars  on  each  and  every  of  the 
notes  in  the  silver  coin  of  the  United  States,  issued  after  the 
first  day  of  June,  1853,  in  conformity  with  the  act  of  Congress 
of  the  2lBt  of  February,  1853,  and  the  residue  of  each  and 
every  note  in  the  gold  coin  of  the  United  States,  which  the 
plaintiff  declined  to  receive,  and  the  notes  still  remain  unpaid. 

''  The  production  in  court  of  the  money  tendered  in  the 
defendant's  answer  is  waived  by  the  plaintiff,  and  so  far  as 
the  question  of  tender  in  the  answer  is  concerned,  the  case 
shall  be  tried  and  determined  as  though  the  sum  tendered  by 
the  answer  has  been  deposited  in  court  when  the  answer  was 
filed  and  had  remained  in  the  custody  of  the  court  during  the 
litigation  and  until  the  final  determination  of  the  case." 

The  circuit  court  rendered  judgment  for  the  plaintiff  for  the 
amount  of  the  notes  and  interest,  computed  at  the  rate  of 
twenty  per  cent  per  annum  from  and  after  the  4th  of  June, 
1869,  and  the  defendant  appealed  to  this  court.  In  case  of 
the  reversal  of  the  judgment,  we  are  asked  to  give  such  judg- 
ment as  the  court  below  ought  to  have  given. 

The  main  question  in  this  case  is,  whether,  under  the  facts 
agreed,  the  offer  of  the  defendant  to  pay  five  dollars  in  silver, 
and  the  remainder  in  gold  on  each  note,  was  a  tender  in  com- 
pliance with  the  act  of  Congress  of  the  21st  of  February,  1853, 
relating  to  the  coinage  of  silver. 

The  first  section  of  the  act  provides  for  a  reduction  of  the 
weight  of  the  silver  coins  to  be  issued  after  the  Ist  of  June, 
1853,  and  the  second  section  then  enacts  "that  the  silver  coins 
issued  in  conformity  with  the  above  section  shall  be  legal  ten* 
ders  in  payment  of  debts  for  all  sums  not  exceeding  five  dol- 
lars: 10  U.  S.  Stats,  at  Large,  160. 

In  order  to  overthrow  the  tender  set  up  by  the  defendant, 
by  showing  that  too  large  a  proportion  of  silver  coin  was 
offered,  the  plaintiff  assumes  the  ground  that  the  whole  of  the 
notes  held  and  presented  by  it  at  one  and  the  same  time  con- 
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ititated  but  oce  single  debt,  and  not  many  debts,  as  insisted 
by  the  defendant,  and  upon  the  soundness  of  this  position  the 
main  question  depends. 

Mr.  Justice  Blackstone,  3  Bla.  Com.  154,  says:  ^'The  legal 
acceptation  of  debt  is  a  sum  of  money  due  by  certain  and  ex- 
press agreement,  as  by  a  bond  for  a  determinate  sum;  a  bill 
or  note,"  etc.  According  to  this  definition  of  the  term,  when 
the  various  notes  in  this  case  were  first  put  out  into  as  many 
hands,  it  may  be,  as  there  were  notes,  the  debts  of  the  bank 
were  bb  numerous  as  were  its  notes.  Did  the  concentration 
of  the  notes  in  the  hands  of  the  plaintiff  effect  the  consolida- 
tion of  the  debts?  If  the  debts  became  thus  consolidated, — if 
the  many  debts  became  one, — then  the  plaintiff,  in  demand- 
ing payment,  was  obliged  to  demand  the  whole  at  one  and  the 
same  time,  and  could  not  demand  parts  of  the  whole  at  differ- 
ent times;  for  neither  is  the  creditor  bound  to  receive  nor  the 
debtor  to  pay  his  debt  in  parcels.  Now,  can  it  be  denied  that 
the  plaintiff  could  lawfully  have  demanded  payment  of  one  of 
the  notes  it  held,  one  day,  reserving  the  rest  for  another  day? 
And  in  such  case,  would  the  bank  have  been  justified  and 
exonerated  from  the  penalty  of  twenty  per  cent  imposed  by 
its  charter,  in  refusing  payment  on  the  ground  that  the  de- 
mand was  for  a  part  only  of  a  larger  debt?  Would  such  a 
defense  be  tolerated  for  one  moment?  And  yet,  if  each  note  is 
not  a  several  debt,  the  defense  is  good. 

When  the  plaintiff  came  to  sue,  it  was  obliged,  upon  this 
doctrine  of  consolidation,  to  declare  for  the  entire  debt  in  one 
and  the  same  count.  It  would  not  have  been  competent  to 
have  parceled  out  the  entirety,  and  counted  separately  on  the 
■eyeral  parts.  Yet,  in  looking  into  the  petition,  it  is  seen  that, 
m  the  £eu>e  of  the  plaintiff's  own  theory,  there  are  as  many 
OQfonts  as  notes,  each  count  being  based  on  a  distinct  note. 

The  statute  of  limitations  commenced  running  against  the 
plaintiff's  right  of  action  from  the  time  of  the  refusal  of  the 
defendant  to  pay,  supposing  there  was  a  refusal.  Now,  sup- 
pose that  within  the  time  limited  for  bringing  suit  a  partial 
pajrment  had  been  made  by  the  defendant,  and  indorsed  by 
(he  plaintiff,  on  one  of  the  dishonored  notes,  would  such  partial 
payment  relieve  the  remaining  notes  from  the  operation  of  the 
statute?  It  would,  upon  the  idea  there  was  but  one  debt; 
otherwise,  it  would  not. 

Suppose  when  the  notes  in  this  case,  amounting  to  $53,650, 
were  presented  for  payment  the  bank  had  had  but  $53,000  in 
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coin  in  its  yaults,  and  had  then  produced  this  coin,  and  in 
terms  offered  it  to  the  plaintiff  in  payment  of  all,  except  thirteen 
t>f  the  notes  of  fifty  dollars  each,  can  it  be  said  this  would  not 
have  been  a  good  tender  as  to  all  except  the  thirteen  notes? 
If  good,  it  is  only  because  the  several  notes  were  distinct  and 
independent  debts,  and  not  the  whole  one  single  debt.  To 
deny  the  validity  of  the  supposed  tender,  is  to  deny  the  well- 
settled  law  that  a  debtor  has  the  right,  not  only  to  prefer  one 
creditor  over  another,  but  also  to  provide  for  one  debt  to  the 
exclusion  of  another  owing  to  the  same  creditor. 

In  practice,  banking  institutions,  for  the  sake  of  convenience 
and  the  dispatch  of  business,  ordinarily  pay  their  notes  as  a 
unit  when  presented  collectively;  but  the  question  is  not 
whether  they  may  but  whether  they  are  bound  thus  to  pay  on 
such  presentment. 

A  case  in  4  Mich.  850,  Stnmg  v.  F,  &  M,  Bank^  is  the  only 
authority  to  which  we  have  been  referred  bearing  upon  the 
question  whether  the  notes,  as  presented,  constituted  one  or 
many  debts.  This  was  a  case  in  which  payment  of  thirty 
bank  notes  of  five  dollars  each,  payable  to  bearer  on  demand, 
had  been  demanded  at  one  and  the  same  time  at  the  counter 
of  the  bank,  and  a  tender  and  offer  of  payment  of  the  notes 
had  then  and  there  been  made,  wholly  in  silver  half-dollars  of 
the  coinage  under  the  act  of  February,  1853.  The  arguments 
of  the  counsel  in  the  case  were  directed  exclusively  to  the 
question  whether  there  was  one  debt  or  more,  and  the  court, 
without  giving  the  reasons  upon  which  its  opinion  was  based, 
decided  briefly  that  the  tender  was  sufficient  The  court,  in 
coming  to  the  conclusion  at  which  it  arrived,  necessarily  as* 
Bumed  that  each  one  of  the  thirty  notes  was  a  several  debt. 

It  is  the  privilege  of  the  debtor  to  pay  his  debts  separately 
in  such  media  of  payment  as  the  law  makes  applicable, — a 
privilege  with  an  eye  to  the  advantages  of  which  he  is  supposed 
to  enter  into  his  contracts,  and  of  which  he  cannot  be  deprived 
at  the  mere  option  of  the  creditor.  If  the  law  were  otherwise, 
banks  would  be  forced  to  exclude  altogether  from  their  vaults 
the  silver  coins  of  the  country,  to  the  great  detriment  of  com- 
merce and  the  inconvenience  of  the  people,  or  be  constantly 
exposed  to  the  danger  of  being  run  upon  by  speculators  in 
gold,  and  of  consequent  suspension  of  payment;  and  corre- 
sponding to  this  privilege  of  the  debtor  is  the  right  of  the 
creditor  to  demand  separate  payment  of  his  several  debts. 

We  are  therefore  of  opinion,  as  well  upon  principle  as  ui»oii 


If  arch,  1863.]    Savingb  Institution  v.  Missouri  Bank.       66 

Authority,  that  each  of  the  several  notes,  at  the  time  of  their 
presentment  by  the  plaintiff  for  payment,  was  a  single  and 
distinct  debt  within  the  meaning  of  the  act  of  Congress;  and 
further,  that  the  offer  of  payment  of  said  notes  made  by  the 
defendant,  at  her  branch  at  Palmyra,  in  manner  and  form  as 
agreed,  was  a  valid  and  sufiBcient  tender,  in  conformity  to  the 
provisions  of  said  act  of  Congress. 

Another  question  of  great  moment  was  ably  discussed  by 
the  eminent  counsel  in  the  case;  that  is,  whether  the  provision 
in  the  seccmd  section  of  the  act  of  Congress,  which  assumes  to 
limit  the  tender  of  the  coinage  xmder  the  first  section  to  sums 
of  five  dollars  and  under,  is  not  unconstitutional;  but  we  re- 
frain from  expressmg  any  opinion  on  the  question,  since  the 
view  we  have  taken  of  the  first  point  disposes  of  the  case. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  a 
judgment  will  be  entered  in  this  court  in  behalf  of  the  plaintiff 
for  153,660,  the  aggregate  amount  of  the  notes  sued  on,  which 
may  be  discharged  by  the  payment  of  that  sum  by  the  de- 
fendant in  the  kinds  of  coin,  and  in  the  proportions  tendered 
by  the  defendant  at  her  branch  at  Palmyra  on  the  4th  of  June, 
1859.    The  defendant  will  recover  costs  in  both  courts. 

Bat,  J.,  coQCuned. 

BATSSy  J.  I  do  not  think  that  the  reasoning  of  the  oirinioti 
ct  the  ooort  properly  applies  to  bank  notes  issued  for  circula- 
tion as  currency.  I  think  that  they  are  to  be  regarded  as 
money,  and  that  the  holder  of  any  number  of  them  may,  at 
Ids  pleasure,  present  them  for  payment  singly  or  as  one  aggre- 
gate amn.  A  handful  of  bank  notes  may  properly  be  regarded 
MB  one  sum,  just  as  a  bag  of  coins  would  be.    I  dissent. 
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Thomas  v.  Hessb. 

184  MIMOUBI,  1S.J 

Widow  Who  bis  not  Rblzhquibhid  hxb  Right  ii  cntitbd  to  doww  fai 
linds  held  by  her  hnsband  under  an  inchoate  ttile^  though  he  may  haT« 
oonyeyed  it  before  confirmation.  To  the  extent  of  her  dower,  ifae  la  tiM 
repreaentatiye  of  the  claimant. 

Dud  bt  Husband  akd  Wdi^  the  acknowledgment  ol  which  by  the  wife 
states  that  "  she  execnted  the  deed  freely/'  does  not  eiEDot  a  relinqnJsh- 
ment  of  the  wife's  dower. 

BlOBT  TO  DowKB  MUST  BB  Dbtbbmznbd  BT  Law  di  Fobob  at  the  time  thai 
the  ri|^t  aocmes;  snd  though  sach  Uw  may  postpone  dower  to  the  pay- 
ment ol  debts  dne  by  the  intestate,  still  a  third  person,  not  a  ereditor» 
osnnot  set  np  a  debt  as  a  bar  to  the  widow's  dower. 

tr,  WHBN  Widow  Sbbks  Assionmbiit  of  Dowbb,  the  land  is  held  by  differ- 
ent persons  in  seyeral  psrcelB,  she  is  entitled  to  haye  her  dow«r  issigned 
in  each  parcel  separately. 

Petition  for  dower  by  plaintiff,  Mrs.  Margaret  Thomas, 
against  Frederick  Hesse,  who  claims  title  to  the  land  in  dis- 
pute under  and  through  Scott  and  Rule.  The  remaining  facts 
appear  from  the  opinion  and  ayUaimSy  9upra, 

Olover^  Hitchcockj  and  Hayden^  for  the  appellants. 

Shepleyy  for  the  respondent. 

By  Court,  Bates,  J.  1.  The  deeds  of  the  heirs  at  Oabrid 
Cerr^  to  the  legal  representatiyes  of  Baston  passed  the  title  of 
'  those  heirs  to  such  persons  as  were  by  any  moans  the  represen- 
tatiyes of  Easton  in  the  land,  in  the  same  manner  and  with 
the  same  estates  which  they  would  haye  held,  if  Easton 
had  been  the  owner  of  that  title  before  any  conyeyance  was 
made  of  his  interest  in  the  land.  Martin  'DiomaSy  being  the 
assignee  of  Easton,  conyeyed  to  Scott  and  Rule  such  interest 
as  he  could  conyey,  and  they  and  their  assigns  took,  under  the 
deed  from  Cerr^'s  heirs,  the  benefit  thereof  to  the  extent  of 
their  representation  of  Easton;  and  if  Mrs.  Thomas  did  not 
relinquish  her  dower  in  the  land,  she  was  a  representatiye  of 
Easton  to  that  extent,  and  as  such,  took  the  benefit  of  the  deed 
from  Cerr^'s  heirs.  This  yiew  of  the  subject  makes  it  unneces- 
sary to  consider  the  question  as  to  the  perfection  of  the  Span* 
ish  grant  to  Gabriel  Cerr^,  the  authority  of  his  executors  to 
conyey  the  land,  the  yalidity  of  the  patent  to  Easton,  and  the 
estoppel  of  the  defendants  to  deny  the  title  of  Martin  Thomas. 

2.  The  deed  of  Martin  Thomas  and  wife  to  Scott  and  Rule, 
and  acknowledgment  thereof,  did  not  effect  a  relinquishment 
of  Mrs.  Thomas's  dower:  Thomas  y.  Meier,  18  Mo.  673. 
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S.  Martin  Thomas  haYing  conveyed  the  land  in  1830,  his 
widow's  rights  must  be  determined  by  the  act  of  1825,  which  was 
then  in  force:  Kennedy  y.  Missouri  Ins.  Co.,,  11  Mo.  205.  By 
that  law,  the  widow  was  not  entitled  to  dower  ^'  until  all  just 
debts  due,  or  to  be  due,  by  her  husband  shall  haye  been  paid." 
If  the  land  had  been  sold  under  execution  against  Thomas,  or 
under  any  other  proper  proceeding,  during  his  life  or  after  his 
death,  for  the  payment  of  debts,  such  sale  would  have  barred 
the  widow's  dower:  Mount  v.  VdlUj  19  Id.  622.  But  the  mere 
fiicts  that  Thomas  died  owing  just  debts,  and  that  he  owed  just 
debts  at  the  time  when  he  made  the  deed  to  Scott  and  Rule, 
cannot  be  set  up  by  defendant,  who  does  not  claim  to  be  a  credi- 
tor of  Thomas,  as  a  bar  to  the  plaintifif 's  dower,  especially  when 
it  appears  by  the  defendant's  allegations  that  there  is  other 
property  covered  up  by  conveyances  in  the  names  of  the  plain- 
tiff, and  the  children  of  Thomas,  which  may  be  subjected  to  the 
payment  of  those  debts.  That  the  widow's  dower  is  postponed 
to  the  payment  of  debts  is  true;  but  if  a  creditor  never  seeks 
payment  of  his  debts,  a  third  person  cannot  set  up  that  debt 
as  a  bar  to  her  dower.  The  meaning  of  the  law  is,  that  among 
claimants  of  rights  against  the  estate  of  a  deceased  husband, 
creditors  claiming  payment  of  their  just  debts  are  to  be  pre- 
ferred to  the  widow  claiming  dower. 

4.  If,  during  the  life  of  the  husband,  his  land  has  been 
alienated,  and  if,  when  his  widow  seeks  the  assignment  of  her 
dower,  the  land  is  held  in  several  parcels  by  different  persons, 
her  dower  shall  be  assigned  in  each  parcel  separately.  It  is 
neither  her  duty  to  demand  it,  nor  her  right  to  have  it  in  one 
parcel,  in  disregard  of  the  divisions  made  of  it  by  her  hus- 
band's alienees. 

Judgment  aflSrmed. 

Bat  and  Dbtdbv,  J3^  cononrred. 


Wnja  TmM  to  Lm>  Moav  aa  roasMiSD  ar  HimsAm  to  cntfille  wilt 
lodawar:  Btm St^fbrd t.  8q/Mk  9A  Am.  Dao.  68S|  Pkdfferr.  WUBrbe,eOlL 
128^  and  noto  127. 

Dasp  ov  Wm  wBur  SumaiHiiT  to  B^a  Dowxa:  Sm  LemriU  v.  Laoh 
fn^  23  Am.  Dao.  686;  MeFatkmi  ▼.  FAiger,  28  Id.  682;  Gkm  ▼.  Bamk  qf 
CT.  a.,  Slid.  429,  and  BotM  to  thMO  OMOo;  OmftY.  OaOier,  76  Id.  711. 

Down  n  AsBnHJLaui  vmxia  Law  nr  Foaci  at  tha  tima  of  tha  baabaad'a 
daath:  ITaOer  v.  2>eaao-,  79  Mo.  677,  citing  tha  prinoipal  oaaa^  Saa^SSArvagv. 
Cfal^  74  Am.  Daa  200^  and  naia  20Ai 

WHSi  Dowxa  n  AanoKABLa  out  om  SaraaAL  Paboilb  ov  Lahd^  il 
■Mi  ba  aapavataly  aarignad  oat  of  aach  dktinet  paroal:  FoaiiA  ▼.  QoodtmQ^ 


68         King's  Adm'b  v,  St.  Louis  Gas  Light  Co.    [Missoozl, 

10  Am.  Dea  25;  8eoU  ▼.  ScaU,  1  Id.  SSB.    Sm  the  note  to  Au$iin  t.  AwaUm, 
79  Id.  603»  604. 

Whkbb  nr  OaxmnASOM  bt  Hubbahb  asd  Wiib  the  oertificate  ol 
Mknowledgment  of  the  wife  upon  priTate  ezamiaatioii  states  that  she  exe- 
cuted the  deed  and  relinquished  her  dower,  the  deed  is  suffioient  to  pass  a 
fee  interest  of  the  wife:  J%miUM  ▼.  NaUtmal  JBoKkimffB  BaiJt,  71  Ha  211, 
eiting  the  pcineipal 


EIing's  Adm'b  V.  St.  Louis  Gas  Light  Gompant. 
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PjkBTT  nr  PosBnsioiry  No  Mattbb  how  Aoquxbu^  may  malntiin  an  aetioB 
for  f oroiUe  entry  and  detainer,  and  thoagh  he  aoqnired  possessidn  wrong* 
fnUy,  snd  is  sabject  to  an  action  therefor,  his  nnlawfnl  entiy  cannot  be 
set  off  sgainst  an  nnhiwfal  entry  npon  his  possession;  and  thoogjh  the 
fenoes  indosing  the  land  may  have  been  destroyed,  if  he  perfonoed  any 
act  indicating  an  intention  to  hold  the  possession,  it  is  snffioient  to  ghrs 
hitn  ilie  aotnal  possession. 

FoBCiBLB  entry  and  detainer  by  Eling,  who  proved  that  his 
agent  fenced  the  premises  in  controyersy  in  1868;  that  said 
fence  was  carried  away  by  high  water  in  the  latter  portion  of 
that  year;  that  he  then  caused  to  be  put  and  kept  on  the 
land,  a  notice  that  it  was  for  rent  by  him;  that  he  went  upon 
the  land  some  time  in  the  following  winter,  and  found  defend- 
ants fencing  it;  this  he  forbid  them  doing,  ordering  them  to 
quit;  his  orders  were,  however,  disregarded;  that  he  then 
claimed  the  land,  and  informed  defendants  of  his  possession 
of  it,  at  the  same  time  putting  a  party  on  the  lot,  who  re- 
mained there  until  defendants  completed  the  fence.  Plaintifl 
also  proved  that  the  land  had  been  vacant  for  many  years 
before  he  fenced  it,  and  that  defendant  never  had  possessioiy 
of  it.  Defendants  introduced  evidence  to  show  that  the  lan| 
had  formerly  been  in  their  possession,  and  was  fenced  by  then^ 
but  that  such  fence  had  been  gone  for  a  number  of  years  be 
fore  plaintiff  erected  his  fence;  that  the  land  had  been  used  b} 
them  to  dump  waste  from  their  gas-works  upon,  and  to  hau 
sand  from. 

Jewettj  far  the  respondent. 

By  Court,  Bates,  J.  So  long  as  the  plaintiff  had  the  land, 
the  possession  of  which  is  in  controversy,  fenced,  there  can  be 
no  doubt  that  his  possession  was  such  as  would  support  an 
action  for  forcible  entry  and  detainer,  and  in  such  action  it  is 
Immaterial  how  he  acquired  it.    If  be  aoquired  pooooooioo 
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wnmgfblly,  he  was  Bubject  to  an  action  therefor,  but  his  nn- 
lawfol  entry  cannot  be  eet  off  against  an  nnlawfol  entry  upon 
bis  possession. 

When  his  fence  was  swept  away  by  the  high  water,  he  did 
not  of  necessity  and  immediately  lose  his  possession.  He 
might  then  and  afterwards  have  abandoned  it;  but  if  he  did 
anything  indicating  his  intention  to  hold  the  possession,  it 
woold  be  sufficient  to  give  him  the  actual  possession:  BarUett 
▼.  Drapery  28  Mo.  407. 

The  three  instructions  given  by  the  court  stated  the  law 
correctly  and  fairly.  The  second  uses  almost  precisely  the 
same  language  approved  by  this  court  in  the  case  of  BarUM  y. 
ljro>p€Ty  ftiprok 

Judgment  affirmed. 

Bat  and  Dbtden,  JJ.,  concurred. 


▲oHKAi.  PosmnamN  is  SumooDENT  to  maintain  f oieible  vAtj  and  ilntoinsn 
T.  PoOok,  42  Am.  Baa  140;  and  the  fact  that  the  plaintiffia  a  trespaaaar 
doaa  Bo4  fifnre  in  anch  oaae:  LorMet  ▼.  LenA^  99  Id.  461;  aa  the  title  ia  not 
latftilfed  in  the  anit:  See  oitatiima  in  tiie  note  to  the  abore  oaae  466;  note  to 
JKafoT.  FfLet^iA  Id.  766;  note  to  Btdet  ▼.  Oa/riiwa,  77 Id.  662;  anderidenoa 
in  lelaticn  thereto  ia  not  admiaaihle:  DOhoHA  ▼.  ^e«,  62  Mo.  183^  oiting  the 


Whxbb  PLAnrrov  or  Acnos  or  Voboissm  Bntbt  akb  DsiAni  bb  had  en* 
teed  npon  land^  planted  a  orop^  and  waa  in  peaceable  poaaeaaion,  no  anperior 
i^SM  ol  dafendaat  could  jnatify  him  in  forcibly  diapnaaearins  plaintifl^  aa  the 
pawyattj  li^^ta  of  the  partiea  cannot  be  deoidad  in  the  aetiias  Hwrrk  ▼• 
r^  46  ICob  4S0^  ^ij^i^ng  \Sbib  principal  caaa^ 


Glbmbns  v.  Bunokbl. 

I|4  MiaaouBi,  4Li 

Fabtt's  FinsiiMTffli  n  Asymbss  to  Tbus  Owim»  where  he  antan  and  holda 
aatoal.  opan,  vnintemiptedy  and  notorioua  pdaaeaaion  of  land  to  which 
ha  aocpeoti  to  acqnire  title  by  pre-emption  whenever  the  land  ahonld  bo 
fcaan^t  into  anacket  Such  poaaaaaion  wiU  ripen  into  an  abaolute  iitla 
a*  the  aocpinticn  cf  the  time  proridad  by  the  afcalata  cf  tH^^^t^^"^*; 

Thb  opinion  states  the  facts. 

CRosiar  ofnd  Shepleyj  for  the  appellant. 
OnMis,  for  the  respondent 

By  Court,  Bates,  J.  This  was  an  action  of  erf  eotmeni  The 
plamtiff  showed  a  clear  paper  title.  The  defendant  relied 
Mfoa  length  of  possession  under  the  statute  of  limitations. 
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The  only  qneBtion  presented  is  upon  the  character  of  that 
possession, — whether  it  was  adverse  to  the  plaintiff.  .There 
was  judgment  for  the  defendant. 

This  suit  was  brought  February  25,  1859.  In  1842,  one 
Kemp  took  possession  of  the  land,  which  before  then  was 
imoccupiedy  and  build  a  house  upon  it,  and  fenced  it,  and  lived 
upon  it  until  1848,  when  he  rented  it  for  a  year  to  one  Bold, 
who  occupied  it  as  his  tenant  until  the  12th  of  February,  1849, 
when  he  sold  his  right  to  one  Baker,  who  immediately  took 
possession,  and  retained  it  for  three  years,  when  he  sold  to  the 
defendant,  who  immediately  took  possession,  and  continued  to 
keep  it  down  to  the  time  when  the  suit  was  brought. 

The  possession  of  the  defendant  was  actual,  open,  continued, 
uninterrupted,  visible,  notorious,  distinct,  and  definite.  The 
only  question  is.  Was  it  hostile  or  adverse  to  the  plaintiff? 

Kemp  entered  into  possession  believing  the  land  to  be  Con- 
gress land, — that  is,  the  property  of  the  United  States;  and 
expecting,  on  account  of  his  possession,  to  have  a  right  of 
pre-emption  wheneveif  the  land  should  be  brought  into  mar- 
ket. Down  to  the  time  when  he  sold  his  claim  to  Baker,  he 
still  expected  to  enter  the  land,  and  told  Baker  that  he 
(Baker)  could  get  the  land  when  it  came  into  market.  No 
evidence  was  given  to  show  what  right  the  defendant  thought 
he  acquired  by  his  purchase  from  Baker. 

The  defendant,  and  those  under  whom  he  claims,  did  not 
enter  or  hold  under  the  plaintiff.  They  did  not  recognize  his 
title.  They  had  no  privity  with  him.  They  do  not  appear 
even  to  have  known  of  the  existence  of  his  title.  They  recog- 
nized a  title  in  another  person  (the  United  States),  who  was 
supposed  to  be  the  proprietor;  and  as  to  the  United  States, 
their  possession  was  not  hostile;  but  they  did  expect  to  acquire 
the  title  of  the  United  States,  believing  themselves  to  have  a 
right  of  pre-emption  to  the  exclusion  of  all  other  persons,  and 
a  present  right  to  the  use  and  possession  of  the  land. 

The  defendant  has  the  actual  possession,  within  the  mean- 
ing of  the  statute  of  limitations,  with  a  claim,  not  of  absolute 
title,  it  is  true,  but  of  a  right  to  acquire  the  absolute  titie, 
which  right  was  adverse  to  all  other  persons. 

Kemp,  by  his  entry,  was  a  trespasser  upon  the  plaintiff,  and 
the  entry  being  made  without  a  recognition  of  plaintiff's  title, 
and  solely  for  the  use  and  benefit  of  Kemp,  and  with  the  in* 
tention  thereby  to  acquire  a  right  of  pre-emption  of  the  fee^ 
worked  a  disseisin  of  the  plaintiff. 
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Upon  very  similar  state  of  factB,  the  supreme  court  of  Penn- 
•ylvania  has  held  such  poseessioii  adverse  to  the  tme  owner: 
Sweeney  ▼.  MeCuUoeh^  8  Watts,  84d;  Jonee  v.  Porter^  8  ^enr.  A 
W.  132. 

In  this  casoi  it  appeared  that  the  defendant  had,  within  ten 
years,  extended  his  possession,  hnt  £ar  the  land  so  held  a  yer- 
dict  waa  given  for  the  plaintiff. 

The  defense  was  confined  to  the  land  actually  possessed  fivr 
the  foil  period  of  ten  years.  No  oonstmctiTe  possession  was 
allowed. 

Judgment  affirmed. 

Bat  and  Dbydei^,  JJ.,  cononned. 

Ofbic  asi>  Noiouous  OoouTAium  OF  Lavs^  with  intnt  to  ckim  Afdasl 
Um  worid,  render  the  entry  aui  poefleesion  advene:  Ford  ▼.  WUton^  72  Aa. 
DeoL  137,  end  note  142. 

PoaannoH  of  Osm,  wrra  iHTDrnoH  to  eoqoire  a  title  by  pre  emptlfli^ 
works  a  diweiein  of  ell  but  the  ■ofereign;  Cfibton  ▼.  CkomUaai*  Hdm^  10  Ma 
680^  citing  the  prinoipel  ceee. 

SrATcm  OF  LmiTATiONS  BiGnrs  to  Run  from  date  of  grant  by  the  gof? • 
emment,  in  fayor  of  an  adrene  poeeeerion  to  the  granteet  SnM»  Adm*n  ▼• 
De  fa  Oaraa,  65  Am.  Deo.  147. 


BiSSBLL    V.    EODEN. 

[M  Miraouu,  68.1 

Aaairr  or  Skbtant  la  not  Liable  to  Thud  FsaaoNS  for  hia  negligenot 
or  non-perfoxmance  of  duty,  in  the  abeonce  of  an  ezpreea  agreement 
between  them.  The  action  for  an  injury  bo  occanoned  liei  againat  the 
^incipal  alone.  Thia  rule  is  here  applied  to  the  nnakillf  nl  work  of  siil^ 
contractora. 

The  facts  appear  from  the  opinion. 

Bryan^  for  the  appellant. 

Fariskj  for  the  respondente. 

By  Coorty  Drtden,  J.  This  was  a  suit  originating  before  a 
jnstice  of  the  peace,  to  recover  damages  suffered  by  the  plain* 
tiff  by  reason  of  the  break  of  a  water-pipe  built  into  the  upper 
part  of  his  dwelling-house,  and  the  consequent  flow  of  water 
through  the  house,  and  upon  his  furniture,  injuring  both. 
Tbe  case  was  tried  by  appeal  to  the  law  commissioner's  court, 
where  a  trial  anew  was  had,  resulting  in  a  yerdict  and  judg- 
ment for  defendantSi  from  which  plaintiff  haa  appealed  to 
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The  evidence  on  the  trial  dieoloBed  the  following  facts:  The 
plaintiff  employed  Birch  and  Cooper,  a  firm  of  master  build- 
ers in  St  Louis,  to  build  him  a  dwelling-house  complete,  and 
Birch  and  Cooper,  for  themselves,  and  not  for  the  plaintiff, 
employed  the  defendants,  who  were  plumbers  by  profession, 
to  do  the  plumbing  work  required  to  be  done  in  the  building; 
that  after  the  completion  of  the  house,  and  the  plaintiff  had 
entered  into  possession,  the  water  in  one  of  the  pipes  put  in 
by  the  defendants  frose,  because  of  the  defective  drainage,  as 
alleged,  and  burst  the  pipe,  thus  occasioning  the  flow  of  water 
through  the  house  and  upon  the  plaintiff's  famiture.  At  the 
conclusion  of  the  evidence,  the  court,  at  the  instance  of  the 
defendants,  gave  the  following  declaration  of  the  law  as  ap- 
plicable to  the  case,  viz.: — 

^* Although  the  court  should  believe  firom  the  evidence  that 
the  damage  complained  of  occurred  through  the  unskillful  or 
unworkmanlike  manner  in  which  the  plumbing  was  performed 
by  the  defendants,  yet  if  said  defendants  were  not  employed 
by  the  plaintiff  to  do  said  work,  but  were  engaged  or  hired  by 
said  Birch  and  Cooper,  who  were  original  contractors  with  the 
plaintiff  for  the  erection  and  total  construction  of  the  building, 
then  the  plaintiff  cannot  recover  against  defendants  for  any 
such  damage." 

The  giving  of  this  instruction  is  the  only  error  complained 
of  in  the  case. 

The  theory  of  the  instruction  is,  that  as  there  was  no  privity 
between  the  plaintiff  and  the  defendants,  and  as  the  act  com- 
plained of  was  not  a  direct,  positive  wrong,  but  a  mere  neglect 
of  the  defendants,  they  were  not  liable  to  the  plaintiff;  but  if 
liable  at  all,  alone  to  their  superiors.  Birch  and  Cooper. 

Mr.  Story,  in  discussing  the  liability  of  agents  for  torts,  in 
his  work  on  agency,  section  308,  says:  "  The  law  upon  this  sub- 
ject, as  to  principals  and  agents,  is  founded  upon  the  same 
analogies  as  exist  in  the  case  of  masters  and  servants.  The 
master  is  always  liable  to  third  persons  for  the  misfeasances 
and  negligencies  and  omissions  of  duty  of  his  servant  in  all 
cases  within  the  scope  of  his  employment.  So  the  principal, 
in  like  manner,  is  liable  to  third  persons  for  the  like  misfea- 
sanoeSy  negligencies,  and  omissions  of  duty  of  his  agent,  leav 
ing  him  to  his  remedy  over  against  the  agent  in  all  cases  where 
the  tort  is  of  suoh  a  nature  as  that  he  is  entitled  to  compensa- 
tion. •  •  .  •  The  agent  is  also  personally  liable  to  third  persons 
for  his  own  misfeasances  and  positive  wrongs.    But  he  is  not 
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in  general  (ftr  fheie  are  exceptiona)  liable  to  fhird  penona  for 
liiB  own  iMmfeaaanoea  or  omiasioiiB  of  duty  in  the  course  of  hia 
employment.  Hia  liability  in  these  latter  cases  is  solely  to 
hia  principal,  there  being  no  privily  between  him  and  such 
tiurd  persona;  but  the  privity  exists  only  between  him  and 
hia  principal,  and  hence  the  general  maxim  as  to  all  such 
negligenciee  and  omissions  of  duty  is,  in  cases  of  private 
agency,  respondeai  superior J^ 

Section  809:  "The  distinction  thus  propounded  between 
misfeasance  and  nonfeasance, — between  acts  of  direct,  posi- 
tive wrong  and  mere  neglects  by  agents,  as  to  their  personal 
liability  therefor, — may  seem  nice  and  artificial,  and  partakes, 
perhaps,  not  a  little  of  the  subtlety  and  over-refinement  of  the 
dd  doctrines  of  the  common  law.  It  seems,  however,  to  be 
fimnded  upon  this  ground, — that  no  authority  whatsoever 
from  a  superior  can  furnish  to  any  party  a  just  defense  for  his 
own  positive  torts  or  trespasses;  for  no  man  can  authorize  an- 
other to  do  a  positive  wrong.  But  in  respect  to  nonfeasances, 
or  mere  neglects  in  the  performance  of  duty,  the  responsibility 
therefixr  must  arise  from  some  express  or  implied  obligation 
between  particular  parties  standing  in  privity  of  law  or  con- 
tract with  each  other;  and  no  man  is  bound  to  answer  for  any 
anch  violation  of  duty  or  obligation  except  to  those  to  whom 
he  haa  become  directly  bound  or  amenable  for  his  conduct 
Whether  the  distinction  be  satisfEU^tory  or  not,  it  is  well  estab- 
liahed,  although  some  niceties  and  difficulties  occasionally 
occur  in  its  practical  application  to  particular  cases." 

The  learned  author  then  proceeds  to  give  the  following,  among 
olher  illustrations,  of  the  doctrine  of  the  text:  "  If  the  servant 
0t  a  blacksmith  so  negligently  conducts  himself  in  shoeing  a 
bone  that  the  horse  is  consequently  injured,  or  afterwards 
becomes  lame,  the  master,  and  not  the  servant,  will  be  liable 
for  the  negligent  injury;  but  if  the  servant,  in  shoeing  the 
horse,  haa  pricked  him,  or  has  maliciously  or  wantonly 
laaiad  Um,  an  action  will  lie  personally  against  the  servant 
Umaelf." 

The  case  at  bar  comes  within  the  principle  laid  down  in  this 
authority,  which  exempts  the  agent  or  servant  from  liability  to 
a  afcranger.  The  law  c<»nmissioner,  therefore,  committed  no 
«nr  in  giving  the  law  of  the  case. 

Lei  the  judgment  be  affirmed. 

The  other  judges  concutred. 
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AomT  n  LuBLE  to  Third  Pabtt  fOB  rib  KiotioiiraB:  BeB  r,  Jt 
J^  63  Am.  Deo.  741,  and  note  742.  This  would  seem  to  be  oontncy  to  the 
general  rnle^  m  it  is  generally  held  that  the  principal  is  alone  liable  for  the 
negligent  aoti  of  hia  agent:  Barber  ▼.  Ball,  60  Id.  801;  Jofmmm  t.  Barber,  60 
Id.  416^  and  dtationa  in  note  419,  ahowing  the  liability  of  principal  or  maater 
for  the  nei^igence  of  agent  or  serrant;  see  also  Mcir  ▼.  HopkUm,  63  Id.  312; 
and  note  316^  to  the  aame  effect.  And  farther,  aa  to  tiie  Itabili^  of  the  maa- 
krforthenegUgeoMof  hiaserrant^  Thamn  akmmhoai  Obi  t.  HornxOmde  B.  R, 
Ok,  63U.  IH  and  note  161. 


Spbbss  V.  Flaok. 

(M  IDaaovxx,  lAL] 
or  Idun  lom  Fixxd  ahb  DmucnrATi  Tna  the  leaaee  doea  not 
leeerye  the  right  to  retain  poaiearion  of  the  premlaea  aa  aecnri^  for  the 
perfbrmanoe  of  a  coTcnant  by  the  leaaor  to  pay  for  fanprorementa  erected 
Dj  the  leasee  dnring  the  term,  the  lessee  is  not  entitled  to  retain  poa- 
aaasimi  after  the  expiration  of  the  lease^  for  non-parfcmaBoe  of  the 
nantb    His  remedy  is  by  action  on  the 


Thb  opinion  Biates  the  facts. 

Farishy  for  the  plaintiff  in  error. 

Hudgin$  and  Son^  for  the  defendant  in  error. 

By  Court,  Dbyden,  J.  This  was  an  action  of  nnlawftil  de- 
tainer to  recover  poeseerion  of  a  lot  of  ground  in  the  city  of 
St.  LoniSf  which  the  defendant  held  over  after  the  termina- 
tion of  the  time  for  which  the  same  was  demieed  to  the  de- 
fendant's assignors.  The  case  was  taken  to  the  land  conrt  by 
certiorari^  where  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  the  defendant. 

It  appeared  on  the  trial,  that  on  the  26th  of  September, 
18S9,  the  plaintiff  and  her  husband,  who  has  since  died,  leased 
the  property  in  dispute  to  Angelbech  and  Linkeipeyer  for  the 
term  of  nineteen  years  next  thereafter.  The  lease  contains  the 
following  stipulations  on  the  part  of  the  lessors,  to  wit : — 

"It  is  agreed  between  said  parties  that  if  any  buildings 
shall  be  and  remain  on  said  premises  at  the  expiration  of  said 
term,  which  shall  have  been  erected  by  the  said  parties  of  the 
second  part,  the  same  shall  be  appraised  by  five  disinterested 
persons,  two  of  whom  are  to  be  selected  by  each  of  the  said 
parties  and  the  fifth  by  those  first  chosen.  And  the  said  par- 
ties of  the  first  part,  or  their  representatiTeSi  are  to  allow  and 
pay  to  the  parties  of  the  second  part,  or  their  representativeag 
the  appraised  value  of  the  said  buildings.*' 
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The  lessees  assigned  the  lease  and  their  rights  thereunder 
to  the  defendant  Flack,  who  was  in  possession  of  the  premises 
at  the  exjnration  of  the  term,  and  also  at  the  commence- 
ment of  the  stdt.  It  was  also  shown  that  the  lessees  put  im- 
pfovements  on  the  premises,  which  at  the  expiration  of  the 
term  were  appraised,  as  provided  in  the  lease,  at  the  sum  of 
$260,  which  had  neither  been  paid  nor  tendered  at  the  com- 
menoement  of  the  suit.  The  court  then  declared  the  law  of 
the  case  to  be  that  '^  unless  the  plaintiff  paid  or  tendered  to 
the  defendant  the  amount  at  which  the  improvements  on  the 
leased  premises  were  appraised,  she  is  not  entitled  to  maintain 
this  action." 

The  only  point  in  the  case  is  as  to  the  propriety  of  this 
declaration  of  the  law. 

The  lease  was  for  a  fixed  and  determinate  period  of  time,  at 
the  expiration  of  which  the  lessors  became  entitled,  by  opera- 
tion of  law,  to  the  possession  of  the  demised  premises.  There 
is  nothing  in  the  deed,  express  or  implied,  by  which  the  right 
of  the  lessors  to  a  return  of  the  possession  was  made  to  de- 
pend upon  the  previous  performance  of  the  covenant  to  pay  tost 
improvements.  The  agreement  to  pay  is  a  covenant,  the  non- 
performance of  which  entitled  the  lessees  or  their  assignee  to 
an  action  for  damages,  but  nothing  more. 

The  lessees  did  not  see  fit  to  reserve  the  right  in  the  deed, 
as  they  might  have,  to  retain  possession  of  the  leased  premises 
mB  security  for  the  performance  of  the  lessors'  covenant  to  pay, 
and  we  have  no  power  to  supply  the  omission.  The  defend- 
ant must,  therefore,  look  to  his  remedy  by  action.  He  has 
none  other  left  him.  .  The  land  court  erred  in  its  declaratioii 
of  the  law,  and  for  this  reason  its  judgment  is  reversed,  and 
the  cause  remanded. 

The  other  judges  concurred. 


Whxbb  Tinjjit  has  ExnoTDiD  MoMST  In  impfofing  tiia  fgnahm,  vate 
«B  agreeiiMnt  to  be  rdmbnned  tfa«ref or  by  iho  landlord,  ho  hM  no  right  tt 
hold  oTor  after  tho  tormlnation  of  tlio  tenanoy  antQ  ho  is  indomnlfiods  Vq^" 
ki^o  Landlord  and  Tenant^  aoo.  081^  dting  tho  prindpal 
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Hbndbiokson  v.  St.  Louis  and  Ibon  Monntain 

Railroad  Company. 

JvDOMBHT  Of  Jvmoi  Who  has  JxraupionoH  of  iho  partiM  and  iha  MlijMfe- 

mftttir,  is  prssumed  to  be  TslicL 
JuDGmHT  OF  Jusnoi  HATiNO  JuBisBionoir  of  iho  pwtiM  md  iho  saViaei- 

matter,  thoagh  it  may  be  erroneous,  is  yafid  until  reversed. 
PtrxoBAaMR  AT  BnoonoN  Salb  vkbd  only  8n  that  the  officer  Buknig  the 

aale  has  a  Talid  exeontion;  he  need  not  show  a  eempUanoe  by  the  offioar 

with  the  requirements  of  law  regarding  notioe  of  sals. 
Ombotzov  hot  Madb  IK  LowuL  CovBT  will  not  be  entertained  en  appeaL 

Thb  opinion  stateB  the  facta. 

Primmy  for  the  appellant. 

Seal  and  Hendrieksonj  for  the  respondent. 

By  Gonrt,  Dbyden,  J.  The  oordwood — the  subject  of  con* 
troversy  in  thig  case — originally  belonged  to  the  appellant, 
but  was  afterwards  sold  at  a  constable's  sale  on  a  judgment 
and  execution  against  the  appellant,  and  bought  by  the 
respondent's  intestate.  Notwithstanding  the  sale,  the  appel- 
lant took  and  consumed  the  wood,  and  the  respondent  sued 
for  damages  thereby  sustained. 

The  respondent's  title  to  the  wood  is  denied  <»i  the  ground  of 
the  supposed  insufficiency  of  the  judgment  on  which  the  sale 
vests.  The  judgment  was  recoveied  in  an  action  by  the 
respondent's  intestate  against  the  appellant  for  damages  for 
an  alleged  trespass  to  the  pers<mal  property  of  the  plaintiff. 
The  justice's  docket  shows  that,  the  defendant  failing  to  appear 
ttk  the  return  term,  a  judgment  by  default  was  taken  in  the 
ease,  the  justice  first  hearing  proof  in  support  of  the  cause  of 
action;  that  afterwards,  and  within  the  time  limited  for  setting 
aside  de&ulta,  on  the  appearance  and  motion  of  the  defendant 
by  its  attorney,  the  default  was  set  aside,  and  the  case  was  set 
down  for  trial  at  a  day  fixed;  and  that  at  the  time  appointed 
for  the  new  trial,  the  defendant  being  again  in  defoult,  the 
defiiult  was  entered,  and  the  justice,  on  motion  of  the  plaintiff, 
rendered  a  judgment  confirming  the  judgment  previously 
vacated. 

The  "act  concerning  practice  in  justices'  courts,"  sec.  16, 
art.  6,  Bey.  Code  1855,  p.  952,  provides  that  "when  a  defend* 
ant  who  has  been  duly  served  with  process,  or  when  a  defend- 
ant  who  has  once  appeared  to  a  suit,  the  trial  of  which  has 
been  adjourned,  shall  neglect  to  appear  within  three  hours 
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tiler  the  retom  of  the  piocess  or  the  adjourned  time,  the  ju»- 
tice  shaU  proceed  in  the  cause  in  the  following  manner:  .... 
2.  If  the  writ  be  not  founded  on  an  instrument  of  writing  as  is 
declared  in  the  preceding  clause  of  this  section,  and  the  plain- 
tiff appear  in  person  or  by  his  agent,  the  justice  shall  proceed 
to  hear  his  allegations  and  proo&,  and  shaU  determine  the 
cause  as  the  very  right  thereof  shall  appear  from  the  testimony; 
and  if  it  appear  from  such  testimony  that  the  plaintiff  is  en- 
titled to  recover,  judgment  shall  be  rendered  by  defSetult  against 
the  defendant  for  so  much  as  the  testimony  shows  the  plaintiff 
entitled  to,  together  with  costs;  and  if  it  do  not  appear  that 
the  plaintiff  ought  to  reoovet,  judgment  shall  be  given  for  the 
defendant  as  upon  a  verdict  against  the  plaintiff." 

The  appellant's  counsel  assumes  that  the  preliminary  proof 
required  by  the  law  was  not  made,  and  that  for  this  cause  the 
judgment  of  the  justice  was  a  nullity.  It  should  be  borne  in 
mind  that  the  justice's  docket  does  not  show  that  the  proof 
was  not  made,  but  only  omits  to  show  that  it  was;  and  iif  we 
were  of  opinion  that  the  proof  was  necessary  to  the  validity 
of  the  judgment,  still  we  would  not  be  warranted  in  holding 
this  judgment  invalid,  because,  for  aught  that  appears,  the 
proof  was  in  fact  made,  and  it  would  be  our  duty  to  suppose 
it  was  so  made  to  uphold  the  judgment  in  support  of  the  title 
acquired  under  it.  But  if  it  be  conceded  the  required  proof 
was  wholly  omitted,  the  legal  result  insisted  upon  by  the 
learned  counsel  would  not  follow.  The  judgment  of  a  court 
having  jurisdiction  of  the  parties,  and  of  the  subject-matter  of 
the  actioii,  is  not  null  because  the  court  has  misconceived  the 
law  of  the  case.  Such  misconception  is  error,  rendering  the 
judgment  erroneous — not  void — and  liable  to  be  reversed  for 
the  error  by  appeal  or  other  direct  proceeding  for  the  purpose; 
but  until  so  reversed,  remaining  as  valid  to  all  intonts  and 
purposes  as  if  the  error  did  not  exist.  The  justice  having 
jurisdietion  of  the  parties  and  the  subject  of  the  action,  his 
*udgment  was  sufficient  to  support  the  execution  and  sale 
nade  under  it. 

2.  Another  ground  of  error  complained  of,  is  that  it  did  not 
appear  the  constable  had  given  the  notice  required  by  law 
prior  to  the  sale  of  the  wood.  The  officer  derives  his  authority 
to  sell  from  the  execution  and  not  from  the  notice  of  sale. 
The  law  which  enjoins  upon  the  constable  the  duty  of  giving 
notice  before  sale,  is  directory,  and  a  compliance  with  its  re- 
quirements by  that  offioer  need  not  be  shown  by  him  who 
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claims  title  by  purchase  at  such  sale.  It  is  the  duty  of  the 
purchaser  to  see  that  the  oflScer  has  a  valid  execution;  this 
done,  he  need  look  no  further. 

8.  A  third  point  made  in  the  argument  here  is,  that  "  the 
act  incorporating  the  appellant  is  not  a  general  law,  was  not 
given  in  evidence,  and  could  not  be  judicially  noticed  by  the 
court  below."  There  was  nothing  in  the  issues  in  the  case, 
which  made  it  necessary  to  give  the  incorporating  act  in  evi- 
dence. The  existence  of  the  act  was  neither  affirmed  nor 
denied,  nor  was  any  other  matter  in  the  case  affirmed  or 
denied  which  the  reading  of  the  act  would  have  tended  to 
prove  or  disprove.  Furthermore,  no  such  objection  was  urged 
in  the  court  below,  and  we  cannot  therefore  entertain  it  here. 

We  see  no  error  in  the  record.   Let  the  judgment  be  affirmed. 

The  other  judges  concurred. 

No  PaMUMPTiow  n  Mads  in  faTor  of  ilM  jnriadieiion  of  a  futiod  of  the 
peaeo.  U  mwt  be  affinnatiyely  ahown:  Spear  t.  (JarteTf  48  Am.  Daa  688^ 
■ad  note  002. 

JusnoB*!  JuDOMBin;  OcmaummrBM  ov,  when  ooorl  htm  fatw^Mamt 
BiUmfft  ▼.  RuatiO,  02  Am.  Dec  880^  end  note  831.  Snoh  Judgment  ben  a 
second  rait»  ontil  leTened:  Kam  t.  Bui,  63  Id.  678w  See  eleo  MUehUi  t. 
ffmole^,  47  Id.  200;  ZMwidsr,  Fair,  47  Id.  833. 

TrrLB  OF  PoBGHASEB  AT  BxauuTiON  Saui  is  not  effBoted  by  Inegnleritiee 
of  the  offioer  makiiig  the  sale:  Brook$  t.  Booneif,  08  Am.  Deo.  480;  Chad  t. 
jr  Dorado  Co.,  78  Id.  628;  Sydiw  ▼.  Boberia,  66  Id.  84;  EOhU^s  Lemm  t. 
KmoU,  74  Id.  610;  Choiteen  t.  PhUSpi,  00  Id.  760^  and  notes  to  theee  oaeea. 

OnjaonoN  not  Madb  in  Oo«jbt  bilow  wiU  not  be  ooniidered  on  appeals 
Wmkm  Stage  Ox  ▼.  fToOer,  06  Am.  Deo.  780;  SiaU  ▼.  Toele,  70  U.  008;  OM 
dbfiT.  ifadhwH  70  U.  966;  HmrkmY.  Brndem^  Mt^,  70  Id.  428. 


MoNaib  V.  hOf!£. 

[M  MnaouBi,  vs.] 
AorvAK  FoasmiOH  iob  Twbmit  Ybabs  bt  Womamam,  or  adfone 

iion  by  a  atnnger  to  the  mortgage^  without  aooooBt  or  aekaowledgBMBi 
of  any  inbeifting  mortgage,  ban  the  eqni^  of  ndemptUm  of  the  mori- 
gagor  by  operation  of  the  ttatnte  of  limitatioiifl. 

Thb  opinion  sufficiently  states  the  facts. 

Cotea  and  Ww^^  for  the  appellants. 

ESm^  WhiUeUeyj  Fidd^  and  QHmfij  for  the  respondents. 

.  By  Courty  Dbtdxn,  J.    The  defense  that  prerailad  in  Uiia 
ease  in  the  court  below  was  limitation.    And  in  the  yiew  we 
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lake  of  the  case,  it  will  be  unnecessary  for  us  to  pass  upon  the 
question  of  the  validity  of  the  paper  title  originating  in  the 
sheriff's  sale  to  Papin,  and  relied  upon  by  the  defendants, 
which  was  held  by  the  lower  court  to  be  invalid. 

The  court,  in  ito  finding  of  the  facts,  found  that  the  defend- 
ants, and  those  under  whom  they  claim,  had  had  a  continuous 
adverse  possession  of  the  land  in  dispute,  under  an  exclusive 
daim  of  title,  for  more  than  twenty-seven  years  next  before 
the  commencement  of  the  suit,  and  declared  the  law  to  be 
that  the  plaintiffs,  by  reason  of  such  adverse  possession,  were 
barred  of  their  action. 

The  only  matter,  about  which  there  was  any  serious  dispute, 
was  as  to  what  were  the  facts  in  the  case.  That  question  has 
been  settled  by  the  finding  of  the  court, — settled,  as  we  think, 
in  conformity  with  the  evidence* 

To  show  a  recognition  of  the  existence  of  the  mortgage  by 
the  mortgagees  as  an  encumbrance  on  the  property  within 
twenty  years  next  prior  to  the  commencement  of  the  suit,  and 
thus  defeat  the  plea  of  the  statute  of  limitations,  the  plaintiffs 
averred  and  attempted  to  prove  that  in  December,  1836,  De- 
lassus,  the  mortgagor,  paid,  and  Papin,  as  executor  of  Duchou- 
quette,  accepted  payment  of  the  entire  mortgage  debt  and 
interest,  on  and  in  discharge  of  the  mortgage;  but  the  court 
negatived  this  averment,  by  finding  that  the  payment  made 
was  not  of  the  entire  debt  and  interest,  but  of  so  much  only  of 
it  as  remained  after  deducting  the  net  proceeds  of  the  sale  of 
the  mortgaged  lands;  and  not  on  or  in  discharge  of  the  mortgage, 
but  on  and  in  discharge  only  of  the  balance  of  the  debt  and 
interest  that  remained  after  the  application  of  the  mortgage 
sales. 

Then,  according  to  the  finding  of  the  court,  sustained,  too, 
by  the  evidence,  the  defendants,  and  those  under  whom  they 
claim,  had  been  in  the  peaceable  and  undisputed  possession 
of  the  mortgaged  premises,  claiming  as  their  own,  without  any 
recognition  of  the  mortgage  as  an  existing  encumbrance  for 
more  than  twenty-seven  years  before  suit  brought.  The  facts 
being  thus  settled,  there  can  be  no  reasonable  doubt  as  to  the 
law  arising  upon  them. 

In  the  great  case  of  Cholnumdeley  v.  Lord  Clintonj  2  Jacob 
&  W.  187,  Sir  Thomas  Plumer,  master  of  the  rolls,  in  de- 
liveting  the  opinion  of  the  cou^  says:  '^ Actual  possession 
of  the  mortgagee  continued  for  twenty  years  without  any 
payment  of  interest  by  the  mortgagor,  or  anything  done  or 
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said  during  that  period  to  recognize  the  existence  of  the  mort> 
gage,  or  to  acknowledge  it  on  the  part  of  the  mortgagee,  would 
clearly  operate  as  a  bar  to  redemption  by  the  mortgagor. 
This  has  been  so  long  and  so  clearly  settled  that  it  would  be 
a  useless  waste  of  time  to  refer  to  the  authorities  upon  so  well 
known  a  subject.  ....  Possession  in  the  mortgagee  must  at 
its  commencement  have  been  taken,  under  the  engagement 
which  equity  always  implies,  to  account  as  a  bailiff  for  the 
rents  and  profits  with  the  mortgagor,  and  to  apply  them  to 
the  discharge  of  the  mortgage  debt.  If  this  be  not  punctually 
and  regularly  done,  and  the  account  fairly  and  properly  kept 
by  the  mortgagee,  it  is  a  violation  of  the  implied  engagement 
under  which  he  holds  the  possession.  The  possession  is  all 
along  consistent  with  the  equitable  title  of  the  mortgagor,  who 
may  be  disabled  by  poverty  and  distress  to  enforce  the  account 
and  redemption.  Yet  such  is  the  prevalence  of  analogy  in 
equity,  that  even  under  such  circumstances  the  possession  of 
the  mortgagee  for  twenty  years,  without  a  recognition  of  the 
mortgage  title,  or  any  account  kept  upon  the  footing  of  it,  be- 
comes a  subject  of  equitable  bar  to  redemption,  notwithstand« 
ing  a  clear  title  to  redemption  in  the  one  party,  and  on  the 
other  side  a  continued  misapplication  of  the  rents  and  profits 
of  the  estate  committed  to  his  care,  contrary  to  his  engage- 
ment, and  a  continued  breach  of  duty  from  the  beginning  to 
the  end  of  the  period,  in  omitting  to  keep  the  account.'' 

In  a  suit  to  redeem  a  mortgage,  Demarest  v.  Wynkaopy  8 
Johns.  Ch.  185  [8  Am.  Dec.  467],  Mr.  ChanceUor  Kent  said: 
*'  It  is  a  well-settled  rule  that  twenty  years'  possession  by  the 
mortgagee,  without  account  or  acknowledgment  of  any  sab* 
sisting  mortgage,  is  a  bar  to  a  redemption,  unless  the  moit* 
gagor  can  bring  himself  within  the  proviso  in  the  statute  of 
limitations." 

To  the  same  effect,  in  Elmendotf  v.  Taylor ^  10  Wheat  152; 
see  also  Angell  on  Limitations,  604,  605,  sec.  21. 

Thus  stands  the  law  in  cases  directly  between  mortgagor 
and  mortgagee,  where  it  is  seen  the  possession  of  the  mort- 
gagee with  the  bare  omission  to  recognise  the  existence  of  the 
mortgage  for  the  period  of  time  which,  by  the  statute  of  limi- 
tations, would  be  required  to  bar  a  legal  title,  is  a  bar  to  the 
equity  of  redemption. 

But  with  how  much  more  force  does  the  rale  that  ban  the 
mortgagor,  as  between  him  and  the  mortgagee,  ^sppij  to  a  case 
tike  the  one  at  bar.  where  the  possession  is  by  a  siraiigeri  and 
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IB  firom  the  beginning,  and  continues  to  be  hostile  to  the  title 
of  the  mortgagor.  In  the  language  of  the  master  of  the  rolls 
in  the  case  already  cited,  CholmondeUy  y.  Clintony  2  Jacob  & 
W.  188, 189,  a  case  strongly  resembling  this  in  some  of  its 
features:  '^The  possession  is  taken  adversely,  under  no  con- 
tract express  or  implied,  by  a  stranger,  between  whom  and  the 
person  wrongfully  kept  out  of  possession  there  is  no  privity  or 
oigagement  of  any  kind,  who  is  under  no  obligation  to  render 
any  account,  whose  possession  is  from  the  first  inconsistent 
with,  and  therefore  adverse  to,  the  title  of  the  rightful  mort- 
gagor. Surely,  4ipon  every  principle  of  reason  and  equity,  the 
same  analogy  to  the  statute  of  limitations  which  prevails  in 
the  one  case  [the  case  of  mortgagor  against  mortgagee]  must 
a  fortiori  prevail  in  the  other,"  or  the  case  of  mortgagor  against 
a  stranger  holding  adversely. 

In  the  case  of  Cholmonddey  v.  Clinton,  2  Jacob  A  W.  191, 
on  appeal  to  the  house  of  lords,  the  lord  high  chancellor, 
Sldon,  concluded  his  opinion  by  stating  "that  adverse  pos- 
session of  an  equity  of  redemption  for  twenty  years  was  a  bar 
to  another  person  claiming  the  same  equity  of  redemption,  and 
worked  the  same  effect  as  disseisin,  abatement,  or  intrusion, 
with  respect  to  legal  estates;  and  that  for  the  quiet  and  peace 
of  titles  and  the  world,  it  ought  to  have  the  same  effect" 

In  our  opinion  the  circuit  court  committed  no  error,  and  its 
Judgment  is  therefore  affirmed. 

Batkb,  J.,  concurred.  # 

Bat,  J^  did  not  sit  in  this  case. 


Foasnnov  iob  Twnmr-on  Yiabs^  tbMigh  owmiiaioed  More 
were  due  on  a  mortgage,  is  a  bar:  McuHn  ▼.  Jadtaon,  67  Am. 
Dee;  480«  and  bote  495.  Aa  to  length  of  time  to  oonBtitate  ownership  by 
fhrnm  pnMOWion,  see  McArOmr  ▼.  Chrri^s  Adm\  70  Id.  52S;  Ford  v. 
WUmm,  78  Id.  1S7,  and  notes  to  these  oases. 

PnniMnow  sr  Mobtoaokb  for  the  period  of  limitation,  and  a  rehisal  en 
Us  pari  to  reoogniie  the  mortgage  or  any  equitable  olaim  in  the  mortgafort 
hsn  tlie  eqidiy  of  redemption  of  such  mortgagors  Capt  Qitrardtam  Gs.  v* 
BmUnm,  68  Mo.  96b  atbg  the  prinoipal 
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Finney  v.  Cist, 

LS4  MinouBX,  8QS.] 

Im  Aomur  of  Un^wruL  Dn^iHKB  bt  Lavplobd  AOADrar  Tm^ar,  altar 
the  expiration  ot  the  tenn,  an  eqnitaUe  right  to  a  ranawal  of  tbo  Imm 
on  a  oorenant  ooutained  therein  oannot  be  aet  np  I7  tfaa  tenant  in  d^ 
f enae.    He  most  aeek  his  remedy  in  another  form  of  aotion. 

Im  AonoK  of  niii.AWFi7L  Dstaihxb  bdobb  Jubxiob  of  TEMMf  by  a  laad- 
knd  against  his  tenant,  any  relief  to  whidh  the  tenant  may  in  aqntty  ba 
entitled  oannot  be  inquired  intow 

Ths  opinion  oontains  the  facts. 

LaeUand^  Cline^  and  Jamisonj  for  tho  appeHanl 
Krum  and  Decker^  for  the  respondent. 

By  Court,  Bates,  J.  This  is  an  action  for  onlawftil  de- 
tainer. The  complaint  showed  that  the  plaintiff,  on  the  21ik 
of  June,  1849,  leased  to  one  Brown,  for  the  term  of  ten  yean 
from  that  date,  a  lot  of  ground  in  the  city  of  St.  Louis;  thai 
the  defendant  occupied  a  part  of  said  premises  under  said 
lease  and  lessee;  that  the  term  granted  by  said  lease  had  fully 
expired  by  lapse  of  time;  that  the  lease  contained  a  covenant 
by  the  lessee  to  erect  certain  buildings  on  the  land,  and  thai 
they  had  not  been  erected;  that  the  lease  provided  that  any 
failure  by  the  lessee  to  perform  a  covenant  should  create  a 
forfeiture  of  the  lease,  of  which  notice  might  be  given  the  lea- 
see or  his  legal  representatives,  and  that  such  notice  had  been 
given  the  defendant;  and  that  the  plaintiff  had,  in  writing, 
demanded  of  the  defendant  the  possession  of  the  premiseti 
which  he  refused. 

At  the  trial,  the  plaintiff  gave  in  evidence  the  lease  to 
Brown,  which  was  for  the  term  of  ten  years,  and  contained 
also  this  provision:  ^^  This  lease  shall  be  renewed  for  ten  yean 
longer  after  the  expiration  hereof,  provided  the  said  lessee,  or 
his  legal  representatives  or  assigns,  shall  punctually  pay  al^ 
the  rent  and  taxes,  of  every  description,  nature,  or  kind,  which 
may  be  assessed  on,  or  legally  demanded  of,  said  premises,  ai 
the  same  shall  become  due,  and  perform  all  other  covenantSi 
agreements,  and  stipulations  herein  set  forth;  and  said  re- 
newed lease  shall  contain  all  the  covenants,  agreements,  and 
stipulations  this  lease  contains,  except  that  the  annual  rent  in 
such  renewed  lease  shall  be  at  the  rate  of  six  per  centum  on  the 
ascertained  value  of  said  lot  of  ground,  which  valuation  shall 
be  made  without  any  reference  to  the  improvements  erected 
on  said  premises,  and  as  if  none  were  made  and  erected  Ott 
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•aid  pren.  .^es;  should  said  lessor  and  lessee,  or  their  legal 
lepfresf'ct:^  ives  or  assigns,  be  unable  to  agree  upon  the  value 
of  said  f  i^mises,  then  said  lessor  and  lessee,  or  their  legal 
rqves*^  iit  lives  or  assigns,  shall  each  appoint  a  competent  and 
disintrre  <ed  person  to  value  said  premises,  both  of  whom 
shall  lie  ceeholders  and  residents  of  the  city  of  St.  Louis;  bat 
dioiili'  the  two  appraisers  so  chosen  be  unable  to  agree  upon 
the  vti  'ie  of  said  premises,  then  said  two  appraisers  first 
chosen  t  hall  appoint  a  third  competent  and  disinterested  per- 
Km,  wh  >  shall  be  resident  and  freeholder  in  the  city  of  St 
LoqIb;  and  should  said  two  appraisers  first  chosen  be  unable 
to  agree  upon  the  third  appraiser,  then  he  shall  be  elected  by 
lot  from  the  two  named  by  said  appraisers  first  chosen,"  with 
other  piovisions  as  to  the  renewed  lease. 

Then  followed  this  provision:  — 

^This  lease  may  be  renewed  for  ten  years  longer  after  the 
expiration  hereof  (viz.,  commencing  on  the  first  day  of  June, 
1869,  and  ending  on  the  last  day  of  May,  1879),  in  the  same 
manner  as  hereinbefore  set  forth,  and  subject  to  all  the  cove- 
nanta,  agreements,  and  stipulations  hereinbefore  mentioned." 

It  was  then  admitted  that  John  Qarnhart  became  the  as- 
signee of  said  lease  in  due  form,  and  that  the  defendant  went 
into  poesession  of  the  premises  prior  to  the  first  day  of  June, 
1859,  as  the  tenant  of  Qarnhart,  and  continued  to  occupy  the 
premises. 

The  plaintiff  then  proved  that  he  had,  in  writing,  demanded 
poBsesnon  of  the  premises  fix>m  the  defendant,  stating  in  his 
demand  that  the  term  was  ended  by  lapse  of  time,  and  also 
that  it  had  been  determined  by  forfeiture. 

There  waa  no  evidence  given  of  any  fsulure  by  the  lessee,  or 
his  aaaigiui,  to  perform  the  covenants  contained  in  the  lease  on 
the  part  of  the  lessee;  but  on  the  contrary,  it  was  admitted 
that  they  had  ^  performed  in  proper  time  all  the  conditions  of 
said  lease." 

It  was  also  admitted  that  Oamhart,  on  the  2d  of  June,  1859, 
gave  the  plaintiff  notice  of  the  appointment  by  him  of  a  proper 
person  to  appraise  the  lot  leased,  in  conjunction  with  one  to  be 
aj^winted  by  the  plaintiff,  and  the  plaintiff  refused  to  appoint 
■n  appraiser,  or  to  renew  the  lease.  Upon  the  evidence,  tlie 
court  instructed,  in  effect,  that  the  plaintiff  was  entitled  to  re- 
cover. 

The  defendant  is  regarded  (as  evidently  he  was  regarded 
bj  the  ooort  below  and  by  the  parties)  as  having  the  same 
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lelation  to  the  plaintiff,  as  to  tiuB  suit,  that  the  ori^  'jqsI  1( 
would  have  had  if  he  had  remained  in  poBsesdon  o  tlic  prem- 
bes.  The  action  is  brought  under  the  third  sectioii  ){  ihe  act 
oonceining  forcible  entries  and  detainerS|  which  is  t.i  ii>llowB: 
''When  any  person  shall  willfully  and  without  forot  ^(..d  over 
any  lands,  tenements,  or  other  possessions,  after  the  t(  mina* 
ti<m  of  the  time  for  which  they  were  demised  or  let  t)  1  iim,  or 
the  person  under  whom  he  claims,  ....  and  after  •! emand 
made  in  writing  for  the  deliverance  of  the  possessior  ihereof, 
by  the  person  having  the  legal  right  to  such  posse&dion,  hia 
agent  or  attorney  shall  refuse  or  neglect  to  quit  such  posses- 
sion, such  person  shall  be  deemed  guilty  of  an  unlawful  de- 
tainer." 

The  determination  of  the  lease  by  forfeiture,  set  up  in  the 
complaint,  was  abandoned  at  the  trial,  and  therefore  the  sole 
question  is,  whether  the  time  had  expired  for  which  the 
premises  were  demised  to  Brown,  under  whom  the  defendant 
claims.  The  term  of  ten  years  had  expired,  and  although  the 
evidence  showed  that  the  lessee  was  entitied  to  a  renewal  of 
the  lease,  yet  this  was  an  equitable  right  which  a  justice 
of  the  peace  could  not  inquire  into,  and  give  the  relief  to  which 
the  lessee  was  in  equity  entitled:  Bidgly  v.  StiUwMj  28  Mo. 
400.  That  this  may  be  a  hard  case  of  oppression  by  the  land- 
lord, cannot  affect  the  legal  question  involved.  The  lessee 
has  his  remedy  in  another  form  of  action. 

Judgment  aflSrmed. 

The  other  judges  concurred. 


Wmebb  Lahdloed  OovKRAim  TO  Rnnw  Liass  for  a  isoMd  tvn^  bat 
dMi  aoi  oownant  whli  th«  tv^ikt  to  aUow  him  to  nteiii  ptHMdoi  aftar  ths 
•zpimtton  of  tho  fint  tnrn,  tho  tonant  ouinot  nteiii  pOHMdoii  bat  upon  a 
rofoMl  by  tfao  Uadlord  to  oomply  with  hia  ooTttnant  to  mamw^  tho  tmat  htm 
hia  raaiadj  In  equity  upon  tfaa  oorenaatas  Wood'a  Laadlard  and  TboaaA^  f^ 
«74i  «lftfa«  tiM  ptlndpal 
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Davis  v.  Cillht. 

[44  Nsw  Haicpihibb,  44a.] 
AWABD  WILL  ■■  BimVED  AOAIK8T  DT  EQ171T7  lOB  MnRCAXB   OV  LaW  BT 

AiHTBATCM^  whienhy  tfaey  allowed  a  grMter  mim  tfaaa  ahoiild  hxf 


Xbkasi  nr  Itkh  ov  Awabd  will  BVGoBBaona>  ut  Equiit,  without  Sbn 
mro  Asnat  Ehtibs  Awabd^  where  the  amount  of  the  error,  although  not 
ippannt  upon  the  face  of  tiie  award,  is  clearly  eatablished  by  the  aame 
efidflnoe  wlnoh  ahows  the  enor  itaeU^  and  the  ooart  can  diatinoily  lee 
tiiat  BO  injvatioe  can  be  done  by  the  coneotion. 

TwiMOBT  ov  Abbixbaxqbs  m  AsMmszBLB  TO  Impxacb  Awabd  iob  Mi» 


Bill  in  eqoify.  The  facts  are  sufficiently  stated  in  tbei 
€|hiian, 

Fmder  amd  Chandler^  for  the  plaintiflk 

IRnoi  and  Mugridge^  for  the  defendants. 

By  Comt,  Bsllows^  J.  The  bill  is  brought  to  set  aside  an 
■ward,  upon  the  ground  that  the  arbitrators,  intending  to  de- 
cide according  to  law,  mistook  it,  and  allowed  the  defendant 
large  earns  which  were  not  due  him;  and  also  upon  the  ground 
ef  fraud,  partiality,  and  corruption  in  the  arbitrators,  or  one  of 
them.  Among  other  things,  the  bill  alleges  that  the  sum  of 
12,246.08  was  so  allowed  for  an  amount  paid  to  Cross  and 
Topliffupon  a  two-thousand-dollar  note,  made  by  the  plaintiff 
and  defendant  as  partners;  when  in  fact  the  defendant  paid 
coly  one  thousand  dollars,  which  was  received  in  full  payment 
ind  discharge  of  the  note;  and  that  this  was  shown  to  the  arbi« 
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trators;  the  bill  alleging  that  the  arbitrators  decided  that,  as 
matter  of  law,  the  defendant  had  the  same  right  to  buy  the 
note  that  any  third  person  would  have,  and  might  recover  one 
half  of  the  original  amount  of  the  plaintiff. 

The  answer  admits  that  the  not^  was  given  by  them  as  part- 
ners, and  does  not  deny  that  the  defendant  paid  only  one 
thousand  dollars  for  it;  but  does  deny  that  in  allowing  the 
amount,  the  arbitrators  intended  to  decide  according  to  law. 
On  the  contrary,  the  answer  alleges  that  in  respect  to  this,  as 
well  as  all  other  items,  the  arbitrators  decided  according  to 
what  they  considered  right  and  just. 

It  not  being  denied,  then,  that  only  one  thousand  dollars 
was  paid, — this  fact  being  distinctly  alleged  in  the  bill, — 
must,  by  the  rule,  be  taken  to  be  admitted;  and  this  accords 
also  with  the  proofs. 

We  are  also  of  opinion  that  the  weight  of  evidence  is  in  favor 
of  the  allegations  in  the  bill,  and  establishes  the  fact  that  in 
respect  to  the  item  in  question,  the  arbitrators  intended  to 
decide  according  to  law,  but  that  by  mistake  they  assumed, 
without  discussion  or  investigation,  that  the  defendant,  like 
any  third  person,  might  buy  up  such  partnership  debt  at  a 
discount,  and  charge  the  firm  with  the  whole  amount  of  it, 
and  that  the  whole  amount  was  thus  allowed,  when,  without 
such  mistake,  there  would  have  been  allowed  the  one  thousand 
dollars  only.  There  is,  to  be  sure,  some  conflict  in  the  evidence, 
but  taking  into  consideration  the  utter  want  of  any  just  or 
equitable  foundation  for  such  a  claim,  we  cannot  but  regard  the 
proofs  as  preponderating  very  decidedly  in  favor  of  the  posi- 
tion that  the  allowance  of  the  whole  amount  was  occasioned 
purely  by  a  mistake  of  the  law.  We  think,  therefore,  that 
there  was  an  error  in  the  allowance  of  this  item,  and  that  it 
ought  to  be  corrrected;  and  the  same  views  apply  also  to  the 
claim  for  the  payment  of  the  bill  of  Dr.  Hawkes,  for  which 
$10  should  have  been  allowed  instead  of  $19.67. 

Upon  this  state  of  facts,  it  is  well  settled  that  a  party  is 
entitled  to  relief:  Oreenough  v.  Rdfej  4  N.  H.  858;  Bean  v. 
Wendeliy  20  Id.  219;  Severance  v.  HilUmy  82  Id.  292;  Pienons  v. 
Hobbesj  83  Id.  81;  White  Mountains  R.  R.  v.  BeanSj  89  Id.  108; 
Prescott  V.  Fellows,  41  Id.  9;  2  Story's  Eq.  Jur.,  sees.  1455, 1456^ 
and  cases  cited;  Young  v.  Walter,  9  Yes.  864,  and  notes;  Kent 
T.  Elstob^  8  East,  10;  Chase  v.  Wetmorej  18  Id.  857;  Richards 
son  V.  Noon,  8  Bam.  A  Aid.  237;  Medcalf  v.  Ives,  1  Atk.  68; 
Bidout  V.  Pain,  8  Id.  494;  Comeforth  v.  Geer,  2  Vt  706;  Herriek 
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▼.  Blair  J  1  Johns.  Ch.  101;  UnderhiU  v.  Van  Cortlandty  2  Id. 
I63»364. 

It  is  also  alleged  in  the  bill  that  there  was  an  error  of  more 
than  one  hundred  dollars  against  the  plaintiff,  in  computing 
the  amount  paid  by  the  defendant  to  the  Union  and  State 
Capital  banks,  and  the  amount  of  the  error  appears  to  be 
$112.44,  which  the  answer  admits  should  be  corrected. 

It  is  farther  contended  by  the  plaintiff  that  the  award 
•hoold  be  set  aside  for  fraud  and  partiality  in  one  of  the 
arbitrators;  and  also  because  the  arbiU*ators  refused  to  adjourn 
on  the  plaintiff's  application,  to  give  him  an  opportunity  to 
procure  important  testimony;  and  also  because  testimony  was 
taken  in  his  absence;  and  also  because  the  defendant  falsely 
and  knowingly  testified  before  the  arbitrators  to  material  (slcIb. 

U]K>n  a  careful  examination  of  the  proof,  we  think  that, 
although  the  evidence  shows  some  irregularities  that  ought 
not  to  have  been  permitted,  and  that  might  even  excite  some 
suspicion,  and  also  may  tend  to  show  some  mistake  in  the 
defendant's  testimony,  yet  it  is  not  sufficient  to  establish  either 
of  these  grounds  of  relief. 

It  remains,  then,  to  consider  whether  the  errors  which  are 
faond  to  exist  can  be  corrected  without  setting  aside  the  entire 
award.  The  bill  charges  that  the  arbitrators  allowed  Cilley 
$2,246.08  on  account  of  the  Cross  and  Topliff  claim,  when  in 
bet  Cilley  paid  for  it  only  $1,000;  and  that  this  was  known  to 
the  arbitrators,  but  that  the  whole  amount  was  so  allowed 
becanse  the  arbitrators  held,  as  matter  of  law,  that  Cilley  was 
entitled  to  it. 

The  answer  does  not  deny  that  the  whole  sum  was  allowedi 
bat  impliedly  admits  it.  It  says,  however,  that  it  was  not 
allowed  as  matter  of  law,  but  upon  views  of  equity  and  justice. 
The  proof  also  shows  that  the  whole  sum  was  allowed;  and  we 
think  it  was  passed  upon  and  decided  as  a  separate  and  inde- 
pendent item;  and  there  is  no  evidence  tending  to  show  that 
its  allowance  affected  any  other  item.  But  it  appears  that  an 
acooont  was  stated  by  the  arbitrators,  each  item  separately 
adjudicated  and  entered,  and  the  balance  struck  and  awarded 
m  a  gross  sum  to  Cilley. 

The  amount  of  the  error,  then,  is  quite  well  established  by 
the  bill,  answer,  and  the  proofs,  although  not  apparent  upon 
the  face  of  the  award.  Nor  is  there  any  reason  to  suppose 
tbat  the  allowance  of  this  item  was  so  connected  with  the  rest 
■s  to  affect  the  justice  of  the  case.    In  fact,  h  appears  clearly 
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that  it  oonld  not,  becauee  the  amount  was  settled  by  itself 
and  the  costs  of  the  reference  appear  to  have  been  equally 
divided.  The  question  then  is,  whether  in  equity  an  award 
can  be  adjudged  bad  in  part  and  good  for  the  residue,  where 
a  gross  sum  is  allowed,  and  nothing  appears  on  the  £Etoe  of  the 
award  to  distinguish  between  them.  In  this  case,  it  will  be 
observed  that  the  same  evidence  which  shows  the  mistakes 
shows  also  the  amount  of  them,  and  what  the  award  would 
have  been  had  the  mistakes  not  been  committed.  So  the  cor- 
rection of  these  mistakes  has  the  effect  only  to  reduce  the 
amount  awarded  the  defendant,  and  with  that  he  is  satisfied. 
And  this  brings  the  case  within  the  principle  of  Richardson  v. 
Hugginiy  23  N.  H.  113,  124,  where  the  means  of  distinguishing 
the  bad  part  from  the  good  part  did  not  appear  upon  the  face 
of  the  award,  and  yet  the  court  by  Bell,  J.,  say:  "We  have  no 
doubt  that  where  it  appears,  by  the  same  evidence  which  proves 
the  allowance  of  a  demand,  not  submitted,  that  the  same 
demand  has  been  paid  or  released,  or  in  any  way  discharged, 
the  award  should  not  be  set  aside  for  that  cause,  in  case  the 
allowance  of  such  claim  has  merely  the  effect  to  increase 
the  amount  of  the  award  against  the  party  objecting,  and 
the  other  party  is  satisfied.  In  such,  case,  the  award  should 
be  held  valid  and  effectual  for  the  residue,  just  as  a  judgment 
exceeding  the  amount  of  the  ad  damnum  of  the  writ  will  not 
be  set  aside  for  that  cause,  in  case  the  excess  is  remitted." 

With  these  views  we  are  entirely  satisfied,  and  they  are 
decisive  of  this  case.  It  is  true,  it  has  been  laid  down  in 
general  terms  that  if  an  entire  sum  be  awarded  for  considera- 
tions expressed  in  the  award,  some  of  which  are  and  others 
are  not  within  the  submission,  the  award  is  void  for  the  whole; 
because  it  is  impossible  to  distinguish  how  much  was  intended 
for  the  considerations  within  the  submission:  Kyd  on  Awards, 
170;  and  this  general  doctrine  was  applied  in  this  state  to 
cases  where  the  matters  included  in  the  awards,  but  not  in  the 
submissions,  were  promissory  notes,  the  dates  and  sums  pay- 
able in  which  were  shown:  Thrasher  v.  HayneSy  2  N.  H.  429; 
Adams  v.  AdamSj  8  Id.  92.  But  in  neither  of  these  cases  was 
the  amount  actually  allowed  by  the  arbitrators  shown,  al- 
though the  amount  of  the  notes  and  interest  might  have  been 
ascertained  by  computation;  nor  was  it  in  either  case  dis- 
tinctly held  that  where  the  proof  of  the  error  was  by  extrinsic 
evidence,  the  amount  of  that  error  might  not  be  shown  by  th« 
same  evidence,  and  the  award  stand  good  for  the  residue,    ti 
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vill  be  perceived,  also,  that  Hirasher  v.  Haynea^  2  Id.  429, 
was  date  upon  an  arbitration  bond;  and  in  Adams  v.  Adams^ 
8  Id.  92,  the  question  arose  upon  a  report  of  referees  in  a  suit 
then  pending;  and  the  court  say  that  they  cannot  alter  or 
amend  the  report,  but  that  judgment  must  be  founded  upon 
what  appears  on  its  face. 

The  case  before  us  is  a  bill  in  equity,  and  in  many  respects 
our  jurisdiction  in  the  case  of  awards  is  broader  than  at  law: 
2  Story's  Eq.  Jur.,  sec.  1452,  and  cases;  and  where  an  error  or 
mistake  in  an  award  is  shown  only  by  extrinsic  evidence,  and 
at  the  same  time  the  precise  extent  of  that  error  is  made 
dearly  to  appear,  and  also  that  it  could  not  have  affected  the 
jostioe  and  equity  of  the  case,  we  should  hesitate  to  hold  the 
entire  award  to  be  void. 

It  has  indeed  been  open  to  serious  doubt  whether  extrinsic 
evidence  was  admissible  at  all  to  show  a  mistake;  but  it  being 
now  settled  here  that  it  may  be,  we  see  no  objection  to  admit- 
ting evidence  of  the  extent  and  character  of  that  mistake,  and 
then  correcting  the  award  accordingly,  where  it  is  clear  that 
the  matters  are  so  distinct  and  independent  that  no  injustice 
will  be  done.  In  equity  there  can  be  no  distinction  between 
the  case  of  an  error  appearing  on  the  face  of  the  award  and 
that  shown  by  extrinsic  evidence,  provided  it  is  clearly  made 
out.  In  both  cases,  justice  requires  that  the  error  should  be 
corrected,  and  nothing  more.  The  case  before  us  furnishes  a 
good  illustration  of  these  views.  In  the  bill  it  is  alleged  that 
in  computing  the  amount  paid  the  Union  and  State  Capital 
banks,  a  mistake  was  made  of  more  than  one  himdred  dollars; 
and  this  is  admitted  by  the  answer,  and  the  amount  of  the 
emr  fixed,  and  with  this  the  plaintiff  is  satisfied;  and  yet  it 
would  be  palpably  unjust  to  set  aside  the  whole  award  because 
the  mistake  does  not  appear  on  its  face.  The  reason  of  the 
doctrine  laid  down  in  Kyd  on  Awards,  before  cite'd,  is  that  it 
would  be  impossible  to  distinguish  how  much  was  intended 
tar  the  considerations  not  within  the  submission,  and  generally 
it  might  be  so;  but  where  the  proof  enables  a  court  of  equity 
dearly  to  make  such  distinction,  and  to  see  that  no  injustice 
ean  be  done  by  correcting  the  award,  it  would  seem  that  it 
ought  to  be  done.  And  we  think  that  the  general  current  of 
the  authorities  ia  in  this  direction:  Caldwell  on  Arbitration, 
275,  276;  Pope  v.  Brett,  2  Saund.  293  a,  b;  CaudUr  v.  FuUer, 
WiUes,  64,  and  cases;  Simon  v.  Oavil^  1  Salk.  74;  Addison  v. 
Grey,  2  Wik.  273;  MaHin  v.  WiUiamSj  13  Johns.  264;  Gordon 


W)  Jewell  v.  Mahood.  [N.  H. 

▼.  Tucker,  6  Me.  254.  It  is  true  that  it  is  not  expressly  stated 
that  the  extent  of  the  error  may  be  shown  by  extrinsic  evi- 
dence, but  it  is  laid  down  that  if  the  void  part  is  disconnected 
and  distinct  from  the  other,  and  could  not  have  affected  the 
decision  in  other  respects,  it  may  be  rejected,  and  the  other 
permitted  to  stand,  and  the  distinction  stated  in  respect  to  the 
mode  of  proof  is  not  recognized.  It  is  urged  in  this  case  that 
the  testimony  of  the  arbitrators  is  not  admissible  to  impeach 
the  award;  but  this  position  is  not  sustained  by  the  authori- 
ties: 1  Greenl.  Ev.,  sec.  249,  and  note;  2  Id.,  sec.  78,  and 
notes;  Johnson  v.  Durant,  4  Car.  &  P.  827. 

Upon  these  views,  our  conclusion  is,  that  the  award  be  coiv 
rected,  by  deducting  from  the  amount  awarded  the  said  CiUey 
the  sum  of  $684.09,  being  the  amount  allowed  by  mistake  on 
accoimt  of  the  demands  of  Cross  and  Topliff,  Dr.  Hawkes,  and 
the  Union  and  State  Capital  banks,  as  before  stated;  and 
thus  reducing  the  award  to  $82.92;  and  that  the  said  Cilley  be 
perpetually  enjoined  and  restrained  from  demanding  or  odl- 
lecting  anything  more  of  the  award  than  the  said  $82.92. 

Decree  for  the  plaintiff. 

AwABSi^  WHEN  SsT  A8U>i  lOE  MiBtAXB:  See  MuitbrowY,Ncfrkf  MAm. 
Dta  818^  and  note;  8mUh  (kmtkM  B.  B.  ▼•  Moore,  78  Id.  778b 


Jbwbll  V.  Mahood. 

[44  Naw  Hampbbuui,  474.] 

Om  Wbo  Ktcwmpii  Autbobitt  or  Fact  n  Liabu  OMLr  worn  Biasai;  al« 
tfaon^  if  one  abuaee  an  aathority  in  law,  by  oomnutting  aoto  wliioh  are 
in  themaelTee  treepanee,  not  anthorised  by  the  aatliority«  he  la  a  tra»> 
paaeer  abinHia. 

TmaBBABB  QuABS  CiiAimini  Fbbqit  wnx  hot  Ln  AOAnrsr  Osm  who,  hav- 
ing a  right  by  deed  to  enter  oertain  premises  for  a  partUmlar  pupoas^ 
and  having  entered  for  that  purpose,  after  entiy  exceeds  his  aathoritgr» 
and  oommits  acta  for  whioh  he  was  not  anthorued  to  enter. 

Trespass  qitare  clauium  f regit.  James  and  Mary  Hall  oon- 
Teyed  the  premises  to  the  plaintiff  by  a  deed  which  reserved 
to  the  grantors  '^all  the  wood  and  timber  on  said  lot,"  and 
gave  them  ^'  the  privilege  of  entering  npon  said  lot  of  land,  and 
removing  said  wood  and  timber  at  any  and  all  times,  for  the 
next  five  years  ensuing  from  the  date  of  the  instrument."  The 
defendanti  within  the  five  years,  entered  under  the  right  of 
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• 
the  Halls  to  remove  the  wood.    The  plaintiff  alleged,  and 

offered  to  show,  that  the  defendant,  in  cutting  and  removing 
the  wood,  did  not  put  up  the  bars,  whereby  cattle  entered  and 
ate  the  plaintiff's  oats;  that  the  defendant  did  not  confine  him- 
self to  one  path;  that  he  threw  some  of  the  wood  into  the 
plaintiff's  grass,  and  allowed  it  to  remain  there  for  a  long 
time;  and  that  he  put  some  of  the  wood  into  a  low  place,  to 
make  a  causeway  over  which  to  draw  the  wood.  The  plaintiff 
claimed  that  the  defendant,  by  abuse  of  his  right,  became  a 
trespasser  ab  initio.  The  court  rejected  the  evidence,  and 
ordered  a  nonsuit  The  plaintiff  excepted,  and  the  queetioDS 
of  law  were  reserved, 

IMUj  for  the  plaintiff. 
CiUeyy  for  the  defendant. 

By  Court,  Saboent,  J.  When  the  plaintiff  in  this  case  ac- 
cepted the  deed  from  James  and  Margaret  Hall  of  the  land  in 
question,  with  the  reservation  specified,  it  was  the  same  as 
though  he  had  owned  the  land  before,  and  had  conveyed  to 
said  Halls  the  right  to  enter  said  premises  during  the  time 
and  for  the  purposes  specified  in  the  reservation.  The  defend- 
ant entered  under  an  express  authority;  an  authority  in  fact, 
and  not  one  confened  or  implied  by  law.  It  is  well  settled 
that  where  a  man  abuses  an  authority  in  law,  by  committing 
acts  which  are  in  themselves  trespasses,  not  authorized  by  the 
authority,  the  party  is  a  trespasser  ab  initio;  but  that  when 
there  is  an  authority  in  fact,  and  a  party  exceeds  that  author- 
ity, he  is  only  liable  for  the  excess :  Six  Carpenters^  Casey  8  Coke, 
146;  8.  C,  1  Smith's  Lead.  Cas.  62,  and  cases  cited;  AUen  v. 
Crofooiy  6  Wend.  606;  Cushing  v.  Adams,  18  Pick.  114;  Wef^ 
ddl  V.  Johnsanj  8  N.  H.  220  [29  Am.  Dec.  648];  Ferrin  v.  Sy- 
mmdsj  11  Id.  863;  State  v.  Jfoore,  12  Id.  42.  In  this  case,  the 
gist  of  the  action  is  the  breaking  and  entering  the  plaintiff's 
close;  the  other  circumstances  are  only  stated  as  effecting  the 
damages.  But  the  defendant  is  not  liable  for  breaking  and 
entering,  because  he  had  the  right  to  enter;  and  in  this  form 
of  action,  if  the  breaking  and  entering  is  not  made  out,  the 
action  fails.  If  the  plaintiff  would  recover  damages  for  any  of 
the  acts  done  after  entry,  he  must  bring  case  or  trespass  in 
■ome  other  form,  and  not  trespass  quare  tiausumfreffiL 

Judgment  <m  the  verdict 
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Abuss  or  LicBNsuE  OR  AuTHonmr  in  Fact  dobs  not  Makx  0ns  Tris- 
riBSEB  AB  Initio:  Note  to  BarreU  t.  WhUe,  14  Am.  Dec.  365;  Wendell  ▼. 
Johnton,  29  Id.  648;  Bradley  v.  Davis,  90  Id.  729.  The  principal  case  ii 
quoted  and  followed  on  thia  point  in  Dingley  ▼.  Bx^ffum,  67  Me.  680.  It  ia 
also  cited  in  Turner  ▼.  Footman,  71  Id.  221,  to  the  point  that  where  the  legal 
right  of  self-defense  has  been  exceeded,  the  party  so  offending  is  liable  only 
for  the  excess  of  force,  and  not  for  any  damage  which  his  opponent  may  have 
■offared  from  acts  that  were  within  the  proper  line  of  self-defense. 

Anm  ov  Lmal  AuTHORnr  Makbs  Onb  Tksspabsxb  ab  Initio:  DidtaonY, 
Pmther,  34  Am.  Deo.  78;  Malcom  ▼.  Sfoor,  46  Id.  675;  Hooker  ▼.  SwUh,  47  Id. 
679;  Breck  ▼.  Blanthard,  61  Id.  22^  and  the  notes  to  these  cases;  SpmondiT, 
ffall,S91d.  68;  Overif^r.  JtfeO^  63  Id.  49;  FonDrsaorT.  Kkig,  75  Id.  646^ 
and  note;  ixmgn^  HeMr.  Sergeant,  iOld^GH;  Abbott t,  Khn^ 
Pmd  T.  Slamm,  64  Id.  75;  Walker  t.  LoveU,  61  Id.  605;  HuU  t.  WTMer,  78 
Id.  816. 


Ranlet  v.  Cook. 

[44  Naw  Hamfshiri,  612.] 
SqEOITT  WILL  IXTEBJnSEM  TO  RiaULATI  UsB  AND  DXflNI  AND  LnOT  BlQI 

OV  Ddtibint  Owners  in  Samb  Water  Powxb  or  privilege,  where  the 
existence  of  the  right  of  each  has  been  established  at  law,  or  ia  admitfeod, 
bat  the  owners  disagree  as  to  the  extent  of  their  rights,  or  their  nse  ol 
the  common  property. 
LiABR  18  ExTBNDKD  VCR  Pkriod  OV  TiMX  SPECivnED,  by  the  tenants  oom- 
plying  with  the  conditions  named,  where  it  contains  a  prorision  that  al 
its  expiration  it  should  be  renewed  upon  certain  terms. 

Bill  in  equity  brought  by  Ranlet,  who  claimed  a  mill  privi- 
lege on  the  Perley  Canal,  under  the  Winnipisec^ee  Lake 
Cotton  and  Woolen  Manufacturing  Company,  against  Cook, 
Hawkins,  and  Goss,  who  claimed  a  like  privil^e  under  the 
same  company.    The  facts  are  sufficiently  stated  in  the  opinion. 

W.  N.  Blair  J  for  the  plaintiff. 
£.  A.  Hibbard^  for  the  defendant. 

By  Courts  Sargent,  J.  The  evidence  shows  that  both  par- 
ties derived  their  title  by  lease  from  the  Lake  company,  and 
both  leases  are  similar;  one  giving  to  the  plaintiff  the  right  to 
draw  water  for  two  wheels  of  a  certain  description,  and  the 
other  giving  to  the  defendant  the  right  to  draw  water  for  one 
wheel,  and  neither  lease  is  in  terms  made  subject  to  the  other. 
The  plaintiff  claims  the  right  first  to  draw  water  for  his  two 
wheels,  and  that  when  the  water  is  low,  he  is  entitled  to  his 
supply  first;  while  the  defendant  claims  that  he  is  entitled  to 
an  equal  share,  and  an  equal  right  to  draw  water  for  his  wheel' 
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At  any  and  all  times;  that  the  plaintiff  has  no  priority  over 
him  in  the  use  of  the  water. 

We  will  first  dispose  of  certain  questions  raised  by  the  plead- 
ings, which  might  bear  more  or  less  directly  upon  the  main 
question  not  connected  with  the  original  titi^  of  either  party. 
The  parties  have  had  controversy  about  their  rights,  and  the 
plaintiff,  in  his  bill,  alleges  that  this  controversy  had  been  sub- 
mitted to  Mr.  French,  the  present  agent  of  the  Lake  company, 
and  that  the  same  was  setUed  by  him.  But  the  evidence 
shows  that  the  settlement  extended  only  to  the  rights  of  Haw- 
kins and  Gk)ss.  It  appears  that  French  did  fix  a  monument 
in  the  canal  below  which  they  were  not  to  draw  the  water. 
But  so  £ur  as  the  controversy  between  the  plaintiff  and  Cook 
was  concerned,  it  appears  that  there  was  no  submission  to 
French  of  the  matters  in  dispute,  and  that  no  adjustment  was 
made  or  attempted  by  him. 

Th6  plaintiff  alleges  in  the  bill  that  Cook  is  irresponsible; 
but  that  10  denied  in  the  answer,  and  the  proof  shows  that  he 
is  a  man  of  sufficient  means  to  respond  in  this  case  to  any 
amount  which  the  plaintiff  may  recover  against  him.  Nor 
does  it  here  become  material  to  allude  to  the  charges  made  by 
the  plaintiff,  that  he  has  sustained  great  losses  upon  certain 
specific  contracts  by  the  interference  of  the  defendant.  The 
evidence  £eu1s  to  support  those  charges  fully.  The  main  ques- 
tion is  as  to  the  right  of  priority  in  the  use  of  the  water. 

The  defendant  contends  that  this  bill  should  be  dismissed, 
because  the  plaintiff  has  never  established  his  right  at  law. 
But  it  is  well  settled  in  New  York  and  in  Massachusetts,  that 
where  there  are  different  owners  of  rights  in  the  same  water 
power  or  privilege,  and  the  existence  of  the  right  has  been 
established  at  law,  or  is  admitted,  but  the  owners  disagree  as 
to  the  extent  of  their  rights  or  their  use  of  the  common  prop- 
erty, a  court  of  equity  will  interfere  to  regulate  the  use,  and  to 
define  and  limit  the  rights  of  the  several  owners.  We  have 
held  the  same  to  be  good  law  in  this  state:  Bwmham  v.  Kemp* 
Um^  44  N.  H.  78,  and  authorities  there  cited.  It  is  necessary, 
in  such  cases,  that  equity  should  exercise  her  jurisdiction  in 
order  to  prevent  a  multiplicity  of  suits. 

In  the  case  before  us,  the  rights  of  the  parties  are  not  in  dis- 
pute to  draw  water  bom  the  Perley  Canal, — the  plaintiff  for 
two  wheels,  and  the  defendant  for  one  wheel, — when  there  is 
water  enough  for  both.  But  when  the  water  is  low,  has  the 
plaintiff  a  prior  right  to  its  use?  or  is  the  defendant  at  all 
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times  entitled  to  draw  the  water  to  his  wheel  whenever  the 
plaintiff  may  to  his? 

It  appears  that  prior  to  1848,  there  had  been  on  the  Perley 
Canal,  in  Laconia,  three  mills  and  privileges, — those  occupied 
by  these  three  defendants  at  the  filing  of  this  bill,  January  10, 
1860.  During  the  year  1848,  or  about  that  time,  the  canal  was 
deepened  and  made  wider,  and  its  capacity  greatly  enlarged. 
A  new  privilege  was  thus  created  and  leased  to  the  plaintiff  at 
the  lower  end  of  said  canal,  where  he  erected  an  extensive  car 
manufactory,  which  went  into  immediate  operation,  where 
there  had  been  no  mill  before,  while  the  three  old  mills  con- 
tinued their  operations  as  formerly, — Cook's  being  the  lowest 
on  the  canal,  next  to  the  plaintiff's,  and  the  other  two  above. 

In  regard  to  the  Hawkins  and  Goss  mills,  no  question  is 
raised.  The  priority  of  the  plaintiff's  right  over  these  is  ad- 
mitted. The  first  lease  that  is  put  in  evidence  of  the  Goss 
mill  was  from  the  Lake  company  to  one  Whicher,  dated  Janu- 
ary 1, 1850,  conveying  a  certain  mill  on  the  Perley  Canal, 
'^  with  water  as  used  in  connection  therewith."  The  first  lease 
of  the  Hawkins  mill  that  is  offered  is  from  the  Lake  company 
to  said  Hawkins,  dated  January  1, 1858,  and  conveying  certain 
land,  with  the  buildings  thereon,  situated  on  said  canal,  and 
the  water-power  connected  therewith;  but  it  is  expressly  stipu- 
lated that  this  righjb  to  draw  water  "  shall  be  subject  to  the 
right  of  Ranlet  to  draw  water  first."  And  the  evidence  shows 
that  before  these  leases  were  made,  these  two  privileges  had 
been  occupied  by  tenants  under  verbal  leases,  and  that  it  was 
well  understood  by  these  tenants,  and  by  Mr.  Bell,  the  former 
agent,  and  by  Mr.  French,  the  present  agent,  that  these  mills 
were  to  draw  water  from  said  canal,  only  subject  to  Ranlet's 
right  to  draw  first. 

The  plaintiff  holds  imder  a  lease  firom  the  Lake  company  to 
himself,  dated  September  5,  1848,  and  conveying  certain  land 
upon  the  canal,  ^^  with  the  right  to  draw  water  from  the  lower 
end  of  the  Perley  Canal  for  the  use  of  two  wheels"  of  a  certain 
size  and  description;  and  it  appears  that  the  plaintiff's  wheels 
are  of  the  required  size  and  description.  Said  lease  was  to 
run  ten  years,  at  a  specified  yearly  rent,  and  the  company 
agreed,  at  the  expiration  of  that  time,  upon  certain  conditions, 
to  renew  said  lease  for  a  further  term  of  ten  years,  at  an  in- 
creased annual  rent.  The  first  ten  years  expired  September 
5, 1858,  and  the  lease  has  never  been  formally  renewed;  but  it 
appears  that  all  the  conditions  to  be  performed  by  the  plaintiff 
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haTe  been  performed,  and  that  the  company  have  received  the 
increased  annual  rent  Hiiice  the  first  ton  years  expired.  Thie 
oontinued  occupancy  by  the  tenant,  and  the  reception  of  the 
rent  by  the  company  since  the  first  ten  years  expired,  is  all 
the  renewal  of  the  lease  that  is  shown. 

The  first  lease  of  the  Cook  mill  and  privilage,  which  haa 
been  put  in  evidence,  was  from  the  Lake  company  to  Benjamin 
Jewell,  dated  July  7,  1847,  conveying  land  on  the  canal  and 
**  water  from  the  canal  to  run  the  wheels  now  put  in  by  said 
Jewell";  and  the  evidence  shows  what  wheels  Jewell  had  thus 
pat  in.  This  lease  was  to  run  seven  years,  and  was  to  be  renewed 
certain  conditions,  at  the  expiration  of  said  term,  for  five 
longer.  On  the  back  of  this  lease  was  the  following: 
"The  within-mentioned  company  having  agreed,  with  the  con- 
sent of  the  within-named  Benjamin  Jewell,  and  Nathan  T.  Fogg, 
assignee  of  part  of  the  interest  in  said  lease,  to  let  the  within- 
mentioned  premises  to  James  W.  Durgin,  we,  the  said  Jewel) 
and  Fogg,  do  hereby  agree  with  said  company  to  surrender 
and  cancel  the  said  lease  on  the  first  day  of  August  next.'' 
Dated  July  14, 1849. 

And  the  next  day,  July  15, 1849,  said  Lake  company  leased 
to  said  Durgin  the  same  land  and  mill,  "and  the  right  to  take 
water  from  the  Perley  Canal  for  a  wheel";  and  it  appeared  in 
evidence  that  Durgin  had  before  that  put  in  a  new  wheel, 
which  would  do  all  the  work  of  Jewell's  two  wheels,  and  use 
about  the  same  quantity  of  water.  This  lease  was  to  run  eight 
years  from  the  first  day  of  August,  1849,  and  was  to  be  re- 
newed, on  certain  conditions,  for  five  years  longer.  Said 
Durgin  died  in  1855,  and  Mary  F.  Durgin,  his  administratrix^ 
assigned  aU  said  Durgin's  right  in  the  lease  to  William  Mer* 
fill,  March  17,  1856,  and  the  said  MerriU  assigned  the  same 
to  Cook,  the  defendant,  August  1,  1858.  This  lease  has  only 
been  renewed  by  a  continued  occupancy  of  the  tenant,  and  the 
feception  of  the  rent  from  year  to  year,  as  in  case  of  the  plain- 
tifiT's  lease. 

January  1,  1860, — ten  days  before  the  filing  of  this  bill, — 
the  Lake  company  leased  to  Cook  the  land  on  the  Perley  Canal 
and  the  mills,  and  all  the  water-power  passing  through  said 
canal,  except  so  much  as  is  now  leased  to  said  Ranlet;  '^and 
it  is  understood  that  this  lease  is  intended  to  grant  only  such 
rights  to  the  water  of  said  canal  as  remain  in  said  company 
after  the  rights  granted  to  said  Ranlet,  without  defining  what 
those  rights  are,  as  there  were  one  or  more  wheels  running  od 
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said  canal  prior  to  the  lease  to  said  Ranlet;  and  the  company 
do  not  admit  that  there  is  any  priority  of  right  in  said  Ranlet^ 
but  leave  Cook  and  Ranlet  to  settle  their  rights  themselves, — 
to  hold  from  the  first  day  of  January,  1861,  to  the  expiration 
of  said  Ranlet's  lease,  on  the  fifth  day  of  September,  1868.'' 
It  is  also  provided  that  said  Cook  may  hold  or  extend  this 
lease  eight  years  longer;  and  it  is  agreed  that  if  the  lease  be 
extended,  said  Cook  is  to  have  one  half  of  all  the  water-power 
in  said  canal;  the  company  reserving  the  other  half  to  them- 
selves, to  be  used  at  said  Ranlet's  shop,  or  elsewhere,  as  they 
may  elect.  This  lease  covers  all  the  land  and  water-power 
heretofore  used  and  occupied  by  all  three  of  the  defendants. 

Whatever  the  understanding  may  have  been  between  the 
parties  as  to  the  efTect  or  construction  of  these  leases,  still  we 
can  only  give  them  such  a  construction  as  their  terms  will 
warrant.  The  earliest  lease  in  point  of  time  was  to  Jewell, 
but  that  lease  was  given  up  to  the  company  two  years  after  its 
date,  upon  an  agreement  of  the  company  to  lease  the  same 
right  to  Durgin,  which  they  did  on  terms;  but  in  the  mean 
time  they  had  given  Ranlet  a  lease  of  water  enough  to  run  two 
wheels,  and  that  lease  must  take  priority  in  law  of  the  one 
jiven  subsequently  to  Durgin,  and  which  has  been  assigned 
to  Cook. 

This  lease  to  the  plaintiflf  was  given  for  ten  years,  which 
would  extend  to  1858,  with  a  provision  that  it  should  be 
renewed  for  ten  years  longer,  upon  certain  terms,  which  is 
equivalent  to  extending  the  lease  for  that  time.  Now,  a  lease 
for  ten  years,  with  such  an  agreement  that  it  should  be  renewed 
or  extended  fi>r  ten  years  longer,  is  a  sufficient  lease  for  twenty 
years,  according  to  the  doctrine  of  Hall  v.  Spavldingj  42  N.  H. 
259,  where  it  is  held  that  a  stipulation  in  a  lease  of  a  portion 
of  certain  premises,  that  in  a  certain  event  the  tenant  dmil  h$ 
entitled  to  a  lease  of  the  residue,  will  not  be  construed  to 
require  the  execution  of  a  new  lease  for  such  residue.  Here 
each  party  was  in  possession  of  the  premises  leased  to  him, 
when  the  lease  was  given  to  the  other  party.  This  was  a  suf- 
ficient notice  of  the  title  and  claim  made  by  each  to  the 
other,  and  each  had  only  to  inquire  of  the  party  giving  the 
lease,  to  ascertain  the  terms  of  the  lease  to  the  other.  Had 
the  lease  to  Jewell  continued,  that  would  have  had  the  pri- 
ority of  right;  but  when  that  was  given  up  and  canceled,  and 
a  new  lease  given  to  Durgin  subsequent  to  that  given  to  the 
plaintiff,  the  rights  of  Durgin  must  of  course  be  subject  to 


June,  1863.]  Dennett  v.  Dennett.  97 

iboee  which  the  plaintiff  had  previously  acquired,  which 
rights  the  plaintiff  will  hold  under  his  lease  till  1868. 

We  therefore  hold  that  the  plaintiff  is  entitled  to  the  pri- 
oritj  in  the  use  of  the  water  in  the  Perley  Canal,  which  he 
claims,  and  that  when  there  is  not  water  enough  for  both,  the 
defendants  are  entitled  only  to  the  surplus  after  the  plaintiff 
has  drawn  his  supply.  It  is  not  clear,  upon  the  evidence,  how 
high  the  water  is  required  to  be  in  the  canal  to  give  the  plain- 
tiff the  necessary  quantity.  Perhaps  the  parties  can  agree  upon 
that  point  If  so,  the  defendants  will  be  enjoined  from  draw- 
ing the  water  below  that  point;  or  if  they  do  not  so  agree,  the 
court  will  send  a  competent  board  of  commissioners  to  estab* 
lish,  by  some  fixed  monument,  the  height  in  the  canal  below 
which  the  defendants  will  be  enjoined  from  drawing  the  water. 

A  decree  will  be  entered  that  the  plaintiff  is  entitled  to  a 
priority  in  the  use  of  so  much  water  from  said  Perley  Canal  as 
is  sufficient  to  carry  his  two  wheels;  and  when  that  amount  is 
fixed  and  determined  by  agreement  or  by  the  court,  the  de- 
fendants will  be  enjoined  from  interfering  with  that  right 
during  the  continuance  of  the  plaintiff's  lease,  whenever  the 
plaintiff  is  using  his  wheels. 

BjPASiAg  FsonasraB's  Buirr  to  Usi  avd  DsTAm  Watib:  8m  DattU 
▼.  Qtltkdk  79  Ajb.  Deo.  636^  and  note  diiKm—ing  the  question. 

Xquiit  will  iHTSBnEBS  TO  PBKTiirT  MnLTiPLicrrY  OF  SviTB:  Vonn  y. 
Hargm,  S2  Am.  Dec  689,  and  note;  Wwtdioard  t.  Seely,  60  Id.  445^  and  note; 
#telb^T.  CiMter,  51  Id.  728;  Homard  t.  NmHht  61  Id.  769;  DoggeU  t.  Hart,  58 
Id.  464;  HuUami  t.  ifoyor  He.  ^  BaOmiort,  69  Id.  195,  and  note*  Sddeg  t. 
Dkoom,  71  Id.  121. 

CSoTBHAirr  IN  Lbass  that  Tkblaxt  should  hats  PRirnjBoi  ov  Rs- 
rAL  after  the  expiration  of  the  term  ia  equivalent  to  a  covenant  that  the 
ahatt  be  extended,  without  the  neceadty  of  a  new  or  further  lease:  /it- 
€ic  BuUdmg  Co.  t.  Ka^omU  Bank,  71  Mo.  60;  OrUm  v.  Noonan,  S7 
Wis.  286^  dtiiig  the  principal  ease;  and  see  Tracy  t.  Atbanp  EaxhamQe  Co,, 
S7  Am.  Deo.  538^  and  note.  A  eorenant  to  renew  a  lease  runs  with  the  land, 
and  the  assigniie  ol  the  lease  may  lequire  a  speeifio  perfermaaoe  of  it:  BMm 
ssAT.Pmy^  68 14.466. 
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[44  Nbw  Hamfshiwi,  SSL] 
HI  SquJiTT  MAT  SB  Gkahtbd  upon  Pxtition,  and  the  deeree 
ireised,  modified,  or  corrected,  where  new  evidence  has  been  disoov- 
ered  after  the  hearing,  and  before  the  final  decree  ia  entered,  whieh 
might  possibly  change  the  decision.     Per  Bell,  C.  J. 

lOB  RiHSABiNo  HI  Equitt  for  Nkwly  Discovxbbd  Evidbmoi 
SHOULD  SxT  lOBTH  Cabb,  and  the  proceedings  in  it;  the  new  evidence. 
AM.  Dbc  Vol.  LXXXIY-7 
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•ad  when  difoorered;  and  that  sach  evidence  was  unknown  at  tlie  hear- 
ing, and  oonld  not  have  been  known  by  the  exercise  of  reasonable  dili- 
gence.   Per  Bell,  C.  J. 

Konci  or  Appuoation  ro&  Rkhbabino  in  Equitt  must  bb  Duly  Gitih 
to  the  advene  party,  and  must  be  folly  supported  by  affidavits,  which 
may  be  met  by  coonter-affidavits.    Per  Bell,  0.  J. 

Bkbxabino  in  Equitt  will  not  bb  Gbanted  yob  Disooyxbt  ov  Nbw 
EviDBNOB  npon  new  matter,  nor  becanse  the  importance  of  the  evidence 
was  only  discovered  since  the  decision,  if  the  petitioner  had  it  in  his 
power  to  ascertain  its  importance  before  the  hearing,  and  neglected  to  do 
wo,  and  to  obtain  the  evidence;  nor  where  the  newly  discovered  evidence 
is  merely  camnlative;  nor  to  contradict  or  discredit  a  witness;  nor  on 
account  of  an  error  of  judgment  or  mistake  of  law  by  coonseL  Per 
Bell,  0.  J. 

Dbbd  18  BfVBOTUAL,  IT  Madb  bt  Ohb  Who  hab  PoflSBasioN  ov  Hn  Rba- 
80N,  so  as  to  know  the  effect  of  the  act  he  is  about  to  perform,  and  be 
capable  of  carrying  that  act  into  effect. 

QuBBXioN  IN  All  Casbs  webbb  Inoapagitt  to  Contbaot,  tbom  Dmor 
ov  Mind,  is  Allbobd^  is  not  whether  a  person's  mind  is  impaired,  nor 
whether  he  is  afflicted  by  any  form  of  insanity,  but  whether  the  powers 
of  his  mind  have  been  so  affected  by  his  disease  as  to  render  him  incapa- 
ble of  transacting  business  like  that  in  question. 

WBAXNBSS  ov    UNDERSTANDINa  IS  NOT  OV    ItsBLV  AnT  QBJBOnON  TO  Va- 

LiDiTT  ov  Contract,  if  the  capacity  remains  to  see  things  in  their  trae 
relations,  and  to  form  correct  conclusions;  although  it  may  furnish 
ground  of  suspicion  of  improper  influence. 

Petition  for  a  rehearing.  The  petitioner,  Joseph  F.  Den- 
nett, Bet  forth  that  a  bill  in  equity,  involving  *the  capacity  of 
one  Mark  Dennett  to  make  a  deed,  was  filed  against  the  peti- 
tioner by  William  H.  Dennett,  in  which  an  opinion  was  deliv- 
ered in  favor  of  the  latter,  but  no  decree  had  been  made,  and 
the  case  was  still  pending;  and  that  since  the  hearing,  the 
petitioner  had  discovered  new  evidence  as  to  the  mental  capa- 
city of  Mark  Dennett  The  petition  and  order  of  notice  were 
served.  There  were  a  number  of  affidavits  in  support  of  the 
motion.  Several  of  the  affidavits,  containing  some  new  facts 
in  support  of  their  opinions  as  to  the  sanity  of  Mark  Dennett, 
were  made  by  persons  whose  depositions  were  before  the  court 
at  the  hearing.  The  facts  presented  by  the  affidavits  were 
analyzed  and  grouped  in  the  affidavit  of  one  Dr.  Jesse  P.  Ban- 
croft, superintendent  of  the  asylum  for  the  insane  at  Con- 
cord, and  from  this  affidavit  it  appeared  that  for  fifteen  or 
twenty  years  before  his  death,  Mark  Dennett  was  subject  to 
fits  or  spasms,  producing  a  permanent  loss  of  sensibility  in 
one  side  of  the  body,  and  a  permanent  withering  of  the  leg  to 
two  thirds  of  its  natural  size,  and  that  during  the  attacks 
there  was    much  derangement   of   the    mental    operations. 
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*  These  symptoms,  in  common  and  sometimes  rather  vague 
terms,''  Dr.  Bancroft  said, ''  were  sufficiently  marked  to  char- 
acterifle  the  existence  of  an  organic  disease  of  the  brain,  which 
deyeloped  gradually  but  progressed  steadily  until  Dennett's 
death."  Dr.  Bancroft  stated  his  opinion  that  from  such  a  dis- 
ease of  the  brain,  there  was  the  strongest  probability  that  the 
mind  must  be  impaired;  and  he  then  proceeded  to  bring  to- 
gether the  particular  facts  set  forth  by  the  affiants  in  regard 
to  the  condition  of  Dennett's  mind.  These  showed  that  after 
Dennett  began  to  be  subject  to  fits  he  became  childish,  and 
was  pleased  with  trifles;  that  he  talked  wildly  on  religious 
subjects,  saying  that  he  was  ''the  most  perfect  man  since 
Christ ";  that  he  managed  his  farm  badly,  and  did  not  look 
well  after  his  interests,  as  he  had  formerly  done;  and  that  he 
made  bad  bargains,  selling,  in  one  instance,  white  oak  timber 
for  seven  dollars  per  ton,  when  it  was  worth  double  that 
amount  The  conclusion  of  Dr.  Bancroft  was  that  Dennett's 
mind  was  seriously  impaired  by  the  disease  under  which  he 
rofiered,  and  that  Dennett  ''was  in  a  state  of  dementia  during 
the  latter  years  of  his  life,  produced  by  the  disease  of  his 
brain.'' 

IP.  J7.  RoUinSj  for  the  petitioner. 
A.  J7.  £03^  eofUra. 

By  Court,  Bell,  C.  J.  Where  new  facts  or  new  evidence 
have  been  discovered  after  the  hearing  which  might  probably 
change  the  decision,  and  before  the  final  decree  is  entered,  the 
case  may  be  reheard  upon  petition,  and  the  decree  reversed, 
modified,  or  corrected.  The  petition  should  set  forth  the  case, 
and  the  proceedings  in  it;  the  new  facts  or  evidence,  and 
when  discovered;  and  that  it  was  unknown  at  the  hearing, 
and  could  not  have  been  known  by  the  exercise  of  reasonable 
diligence.  Notice  of  the  application  must  be  duly  given  to 
the  adverse  party;  and  it  must  be  fully  supported  by  affi- 
davits, which  may  be  met  by  counter-affidavits:  3  Daniell's 
Ch  Pr.  1615, 1722;  Story's  Eq.  PL,  sec.  421. 

In  England,  it  is  enough  to  show  that  the  facts  or  evidence 
were  unknown  at  the  time  of  publication.  Here,  from  the 
difiTerence  of  our  practice,  it  must  be  shown  that  they  were 
unknown  at  the  hearing,  since,  upon  application,  leave  would 
be  granted  to  take  further  evidence  till  the  hearing,  in  any 
where  the  want  of  the  evidence  would  justify  a  rehearing. 

In  cases  of  application  for  a  new  trial  at  law,  a  new  trial 
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will  not  be  granted  where  the  party  or  his  counsel  knew,  or 
ought  to  have  known,  the  existence  of  the  evidence  before  the 
trial  was  closed.  Negligence  is  reckoned  equivalent  to  knowl- 
edge. The  party  will  be  taken  to  have  known  what,  by  the 
exercise  of  proper  diligence,  he  ought  to  have  known.  And 
the  same  rule  is  held  on  applications  for  a  rehearing  in  equity: 
8  Daniell's  Ch.  Pr.  1733,  1734;  Story's  Eq.  PL,  sees.  413,  414. 

A  rehearing  will  not  be  granted  on  account  of  the  discovery 
of  new  evidence  upon  new  matter,  nor  because  the  importance 
of  the  testimony  has  only  been  discovered  since  the  decision, 
if  the  party  had  it  in  his  power  to  ascertain  its  importance 
before  the  hearing,  and  has  neglected  to  .do  so,  and  to  obtain 
the  testimony;  nor  where  the  newly  discovered  evidence  is 
merely  cumulative  upon  the  litigated  feLcts  already  in  issue; 
nor  for  the  purpose  of  contradicting  or  discrediting  a  witness 
examined  by  the  adverse  party;  nor  on  account  of  any  error 
of  judgment  or  mistake  of  law  by  coimsel:  3  Daniell's  Ch.  Pr. 
1623  et  seq.;  Story's  Eq»  PL,  sees.  413,  414. 

We  have  not  deemed  it  necessary  to  consider  whether  any 
of  these  principles  would  stand  in  the  way  of  a  rehearing  in 
this  case,  because,  upon  a  careful  examination  of  the  evidence, 
we  think  it  does  not  lay  a  foundation  for  a  rehearing. 

We  remark  that  the  affidavits  are  generally  written  by 
counsel,  and  are  more  strongly  expressed  than  the  depositionB 
of  the  same  witnesses  used  upon  the  hearing.  Such  evidence 
is  less  satisfactory  than  if  taken  by  a  disinterested  person.  As 
affidavits  thus  taken  cannot  be  used  upon  a  rehearing,  this 
mode  of  taking  the  evidence  is  attended  with  delay,  expense, 
and  labor,  both  for  the  court  and  counsel.  The  testimony  is 
to  be  twice  taken  and  twice  considered.  We  think,  therefore, 
it  would  be  a  reasonable  and  judicious  course,  in  such  cases,  to 
apply  to  the  court  or  a  judge  for  an  order  that  the  evidence 
should  be  taken  before  a  commissioner,  upon  notice,  as  depo- 
sitions, and  that  it  may  be  used  upon  the  rehearing. 

The  new  evidence  is  much  of  it  from  the  same  witnesses 
whose  testimony  was  used  at  the  hearing,  but  additional  state- 
ments of  particular  facts  are  found,  designed  to  give  weight  to 
the  opinions,  which,  in  the  case  of  unprofessional  witnesses, 
would  pass  for  little  without  them. 

All  the  facts  presented  in  the  affidavits  are  analyzed  and 
grouped  in  the  able  opinion  of  Dr.  Bancroft  in  his  affidavit; 
and  they  seems  to  us  to  have,  to  a  great  extent,  the  weight  he 
has  assigned  to  them.     His  examination  of  the  evidence, 
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which  he  justly  characterizes  as  being  often  vague,  and  as 
presenting  but  a  small  number  of  facts,  and,  we  may  add, 
those  fiELcts  not  often  bearing  very  directly  upon  the  time  of 
the  execution  of  this  deed,  seems  to  us,  in  the  main,  fair  and 
reasonable.  He  infers  from  the  symptoms  of  bodily  disease, 
commencing  fifteen  or  twenty  years  before  Mr.  I^ennett's 
death,  and  progressing  steadily  to  a  fatal  termiftsith>n;  that  he 
was  affected  by  disease  of  the  brain.  He  Vtates'the  opinion 
that  from  such  disease  of  that  orgar  thel'e  (^  great  probability 
that  the  mind  must  be  impaired;* and  lie  \iien  brings  together 
the  particular  facts  stated  by  t&.e  Witnesses  relative  to  his  con- 
dition of  mind,  and  draws' from  them  the  conclusion  that  Mark 
Dennett's  mind  was  seriously  impaired  by  the  disease  under 
which  he  suffered: ' 

In  this  conclusion  we  can  readily  agree  with  Dr.  Bancroft; 
and  we  notice  but  few  particulars  in  his  discussion  of  the  evi- 
dence which  are  not  satisfactory.  He  leaves  out  of  the  ac- 
count the  evidence  relative  to  the  intemperate  habits  of  Mr. 
Dennett,  which,  if  too  slight  to  have  produced  or  aggravated 
the  symptoms  of  disease,  yet  might  have  a  very  important 
bearing  upon  some  of  the  facts  testified  to  by  some  of  the  wit- 
neflses,  indicating  derangement  of  the  mind.  The  strange 
statement  Mr.  Dennett  is  said  to  have  made,  that  he  was  the 
most  perfect  man,  etc.,  would  not  be  so  strange  in  the  mouth 
of  a  drunken  man.  Dr.  Bancroft,  perhaps,  regarded  the  evi- 
dence on  this  point  as  too  slightly  connected  with  the  proof 
of  that  statement  to  deserve  great  consideration. 

Some  weight  is  attached  to  the  evidence  that  the  character 
of  Mr.  Dennett  changed  after  bis  first  attack  of  illness.  From 
being  enterprising  and  prosperous,  he  became  remiss,  made  bad 
bargains,  did  not  look  sharply  after  his  interest,  and  managed 
his  hLrm  badly,  and  that  he  was  childish  and  pleased  with 
trifles.  As  such  changes  of  character  are  seen  to  result  from 
various  causes,  independent  of  insanity,  as  from  general  ill 
health,  from  want  of  success  and  consequent  discouragement, 
from  domestic  troubles,  from  intemperance,  and  from  indo- 
lence, we  should  perhaps  attribute  less  weight  to  this  evidence 
than  Dr.  Bancroft  seems  to  have  done. 

But  Dr.  Bancroft's  conclusions  do  not  reach  the  material 
point  in  this  case.  The  powers  of  the  mind  may  be  impaired 
in  various  ways  and  in  various  degrees.  It  is  not  every  degree 
of- mental  disease  or  derangement  that  destroys  the  legal  ca- 
pacity to  dispose  of  property:  In  reMorganj  7  Paige,  237.  Such 
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derangement  may  vary  through  an  infinite  number  of  degrees, 
from  eccentricity  or  dullness  to  furious  madness  or  utter  im- 
becility: Shelford  on  Lunacy,  37.  In  the  closing  remark  of 
Dr.  Bancroft's  affidavit,  he  expresses  the  opinion  that  Mark 
Dennett  was  in  a  state  of  dementia  during  the  latter  years  of 
his  UTe^' produced  by  disease  of  the  brain.  The  affidavit  con- 
tains lit'Ue)  jeilher  of  fact  or  argument,  tending  to  show  a  state 
of  dementia]  i5(-'we'iuiderstand  that  term  to  express  such  com- 
plete prostration  x)f  the  n^antal  powers  as  to  render  the  sufferer 
incapable  of  transacting-' bttsiness;  and  we  must  therefore 
understand  the  term  demektidyk&  here  used,  as  indicating  an 
impaired  state  of  the  mental  p<5weFS,  a  feebleness  of  mind 
caused  by  disease,  and  not  accompanrdd' by  delusion  or  un- 
controllable impulse,  without  defining  the  degree  of  incapacity. 
Such  feebleness,  or  impaired  condition,  it*  seems  the  whole 
drift  of  the  previous  parts  of  the  deposition  to  show. 

We  have  not  been  able  to  discover  that  any  line  is  drawn 
by  medical  experts  between  weakness  of  mind  and  dementia; 
and  we  trace  no  indication  of  such  line  drawn  with  any  refer- 
ence to  the  capacity  to  transact  business.  Indeed,  it  seems 
not  an  uncommon  opinion  of  medical  men  and  others  that  if 
insanity  is  clearly  proved  to  exist  in  any  degree,  the  party  can 
no  longer  be  safely  regarded  as  capable  of  transacting  any 
business:  Wharton  and  Stille's  Med.  Jur.  20;  Waring  v.  Waring^ 
6  Moore  P.  C.  349.  We  are  unable  to  adopt  this  opinion, 
because  we  think  there  is  abundant  evidence  that  the  species 
of  insanity  called  monomania  may  be  limited  to  certain  sub- 
jects; as,  for  instance,  to  the  health  of  the  sufferer,  without 
sensibly  affecting  the  general  capacity  in  other,  respects: 
Wharton  and  Stille's  Med.  Jur.,  sec.  42;  and  that  the  mind 
and  memory  may  be  greatly  impaired,  and  yet  the  person  be 
capable  of  disposing  of  property,  where  there  has  been  no 
fraud  or  undue  influence. 

In  former  times  it  was  held — and  that  seems  to  be  the 
received  doctidne  in  some  courts  quite  recently — that  non 
compos  mentis  is  one  "that  by  sickness,  grief,  or  other  accident, 
wholly  loseth  his  understanding" :  Beverley^s  Case,  4  Coke,  123; 
Co.  Lit.  247  a;  that  "the  terms  non  compos  msntis,  of  unsound 
mind,  are  legal  terms,  and  import  a  total  deprivation  of  sense": 
2  Madd.  727;  and  that  to  invalidate  a  deed,  it  must  ba 
shown  that  the  grantor  was  non  compos  mentis  within  the  legal 
acceptation  of  the  term;  that  it  was  not  a  partial,  but  an  entiip, 
loss  of  the  understanding;  for  the  common  law  seemed  not  to 
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haTO  drawn  any  discriminating  line  by  which  to  determine 
how  great  must  be  the  imbecility  of  mind  to  render  a  contract 
mdy  or  how  much  intellect  must  remain  to  uphold  it:  Jackson 
Y.  Kingy  4  Cow.  216  [15  Am.  Dec.  854];  Blanchard  v.  NesOe^ 
8  Denio,  41. 

This  view  of  the  law  we  do  not  imderstand  to  prevail  here, 
but  the  truth  is  held  to  lie  between  these  extremes.  Every 
peracm  is  to  be  deemed  of  unsound  mind  who  has  lost  his 
memory  and  understanding,  by  old  age,  sickness,  or  other  acci- 
dent, so  as  to  render  him  incapable  of  transacting  his  business 
and  of  managing  his  property:  In  re  Barkevy  2  Johns.  Gh.  282; 
tee  Clark  v.  Fisher,  1  Paige,  178  [19  Am.  Dec.  402];  Converse 
V.  Converse,  21  Vt.  170  [52  Am.  Dec.  58].  When  it  appears  that 
a  grantor  had  not  strength  of  mind  and  reason  to  understand 
the  nature  and  consequences  of  his  act  in  making  a  deed,  it 
may  be  avoided  on  the  ground  of  insanity:  Davies  v.  Qrindleyy 
Shelford  on  Lunacy,  266.  A  man,  by  the  bare  execution  of 
an  instrument,  does  not  make  it  his  deed,  if  at  the  time  he 
was  so  weak  in  mind  as  to  be  incapable  of  understanding  it 
if  explained  to  him:  BaJU  v.  Ball,  1  Smith  &  B.  185.  All  that 
the  law  requires  to  make  a  deed  effectual  is,  that  a  man  should 
have  possession  of  his  reason,  so  as  to  know  the  effect  of  the 
act  he  is  about  to  perform,  and  to  be  capable  of  carrying  that 
act  into  effect:  Creagh  v.  Blood,  2  Jones  &  L.  509. 

The  question,  then,  in  all  cases  where  incapacity  to  contract 
from  defect  of  the  mind  is  alleged,  is,  not  whether  a  person's 
mind  is  impaired,  nor  if  he  is  afflicted  by  any  form  of  in- 
sanity, but  whether  the  powers  of  his  mind  have  been  so  far 
affected  by  his  disease  as  to  render  him  incapable  of  transact- 
ing business  like  that  in  question.  An  impaired  condition  of 
the  mental  powers,  such  as  may  be  inferred  by  the  medical 
expert,  may  constitute  mere  weakn^s  of  mind,  or  a  complete 
piroetration  of  the  faculties:  Wharton  and  Still^'s  Med.  Jur., 
sec.  74.  In  the  last  case,  there  may  be  no  delusive  impression, 
nor  £Edse  assumption  of  fact,  nor  confused  hurry  of  mind,  nor 
unamtroUable  impulses,  such  as  characterize  ordinary  in- 
sanity; but  the  mind  is  inert,  the  memory  is  unable  to  recall, 
and  the  mind  to  retain  in  one  view  all  the  facts  upon  which 
the  judgment  is  to  be  formed  for  so  long  a  time  as  may  be 
reqiured  for  their  due  consideration:  Converse  v.  Converse,  21 
Vt.  168  [52  Am.  Dec.  58].  Such  weakness  may  be  the  sud* 
den  result  of  disease,  as  in  cases  of  paralysis,  but  is  generally 
moie  or  less  gradual  in  its  approach,  scarcely  perceptible  at 
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first,  and  becoming  more  apparent  with  the  lapse  of  time  and 
increasing  disease.  No  marked  line  can  be  drawn  at  which 
weakness  of  mind  becomes  so  great  that  the  party  ceases  to 
be  capable  of  binding  himself  by  his  contract  or  conveyance. 
The  judicial  investigations  of  insanity  are  therefore  for  the 
most  part  confined  to  the  inquiry,  whether  such  a  state  of  in- 
sanity exists  as  actually  disqualifies  the  person  from  conduct- 
ing  himself  consistently  with  the  personal  safety  of  himself 
and  others,  or  finom  managing  and  disposing  of  his  own  affairs 
and  property. 

Weakness  of  understanding  is  not  of  itself  any  objection 
to  the  validity  of  a  contract,  if  the  capacity  remains  to  see 
things  in  their  true  relations,  and  to  form  correct  conclusions. 
If  a  man  be  legally  compos  mentis,  he  is  the  disposer  of  his 
own  property,  and  his  will  stands  for  the  reason  of  his  actions: 
Ofjnond  v.  Fitzroyy  3  P.  Wms.  129;  Shelford  on  Lunacy,  37. 
But  it  is  held  that  though  weakness  of  understanding  is  in- 
sufficient to  avoid  a  deed,  it  furnishes  ground  of  suspicion  of 
improper  influence,  and  therefore,  wherever  fraud  can  be  in- 
ferred fix>m  the  circumstances  of  the  transaction,  equity  wiU 
interpose  to  relieve  against  it:  Jackson  v.  Kingy  4  Cow.  216  [15 
Am.  Dec.  354]. 

The  doubtful  and  uncertain  point  at  which  the  disposing 
mind  disappears,  and  where  incapacity  begins,  can  be  ascer^ 
tained  only  by  an  examination  of  the  particular  circumstances 
of  each  case,  to  be  duly  weighed  and  considered  by  the  court 
or  jury;  and  in  determining  the  question,  the  common  sense 
and  good  judgment  of  the  tribunal  must  be  mainly  relied  on. 

As  the  law  presumes  every  man  to  be  sane,  Pettes  v.  Bing- 
ham,  10  N.  H.  514,  the  burden  of  proof  is  on  the  party  who  as- 
serts the  want  of  capacity;  and  we  think  the  evidence,  giving 
all  due  weight  to  the  medical  testimony,  falls  short  of  showing 
incapacity.  It  appears  that  Mr.  Dennett  was  the  owner  of  a 
farm  and  the  head  of  a  family.  During  the  whole  time  em- 
braced in  the  evidence  till  the  deed  in  question,  there  is  noth- 
ing to  show  that  in  the  intervals  of  the  attacks  of  his  disease 
he  did  not  transact  all  the  business  naturally  to  be  done  by 
one  so  situated.  There  is  no  evidence  that  his  business  was 
done  by  others,  or  that  he  had  any  difficulty  in  transacting 
his  business  because  of  any  suspicion  of  insanity  or  incapacity; 
and  with  the  exception  of  what  is  said  in  regard  to  his  sales  of 
timber,  there  is  no  evidence  that  his  bargains  are  those  of  an 
Insaneb  foolish*  or  broken-down  man.    When  we  look  at  th* 


Jane,  1863.]  Hatbs  v.  Waldbon.  106- 


produced,  in  compariBon  what  muBt  necessarilj  exist 
if  the  defendant's  positions  are  correct,  we  can  hardly  doubt 
that  thoogh  Mr.  Dennett's  powers  were  impaired,  he  had  still 
capacity  for  the  transaction  of  ordinary  business. 

The  evidence  tending  to  raise  a  suspicion  of  fraud  or  imposi- 
lion  upon  a  man  of  enfeebled  intellect,  which  is  a  fact  to  be 
proved  by  him  who  asserts  it,  is  quite  too  slight  to  justify  a 
rehearing.  • 

Petition  dismissed. 


Amouvt  of  Mmntai.  Wkakvbs  Kbgessabt  to  Avoid  Dkmd  ob  CoivTBAort 
8m  Traeeif  t.  Socket,  59  Am.  Deo.  610,  and  note;  Boyce's  Adm'r  ▼.  Smith,  60 
Id.  313;  HiUT.  Nash,  66  Id.  266;  EOia  v.  MatheiM,  70  Id.  363;  and  in  case  of 
vOla^  aee  LuauT.  Parmma,  71  Id.  147»  and  note.  In  Bumham  ▼.  MUehtO,  34 
Wii.  137,  it  was  said  that  the  statement  in  the  principal  case,  that  every  per- 
MB  is  to  be  deemed  of  nnsonnd  mind  who  has  lost  his  memory  and  onder- 
standing  by  old  age,  sickness,  or  other  accident,  so  as  to  render  him  incapable 
of  tnaaacting  bnsineas  and  of  managing  his  property,  was  a  relaxation  of  the 
eld  rale  that  imsognd  mind,  in  its  legal  acceptation,  imported  a  total  depri- 
vation of 
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[44  Haw  Hakpshibs.  680.] 

QraBnos  WHWium  Un  or  Stbxam  to  Carst  on  MAKTTYAonTBiB's  Wins 
B  BxASOHAXLi  OB  iTOT  IS  Onb  ov  Fact  for  the  jury,  depending  npcn 
ike  oiroanMrtaiioee  of  the  case,  snch  as  the  size  and  character  of  the 
■trfsi m,  the  pnipose  of  its  nse,  the  benefit  to  the  manof actnrer,  and  the 
injniy  to  the  other  riparian  owners. 

SmnaroB  of  Usaob  is  iNADioasiBLB  upon  QuBsmoN  of  Rbajmnablb  Usb 
ov  8niBAM  by  a  mannfactorer  in  discharging  waste  therein. 

Cask  bj  Simon  F.  Hayes  against  Jeremiah  W.  Waldron,  for 
discharging  sawdust  and  shavings  from  the  defendant's  mill 
into  the  Cochecho  River,  which  ran  through  the  plaintiff's 
lands  below  the  mill,  overflowing  them  in  times  of  high  water, 
and  causing  the  sawdust  and  shavings  to  be  deposited  thereon. 
There  was  a  verdict  for  the  defendant.  The  questions,  which 
arose  upon  certain  instructions  given  and  refused,  and  upon 
the  admission  of  certain  evidence,  are  sufficiently  stated  in 
the  opinion. 

ChriiUs  and  Kingman^  for  the  plaintiff. 

Wheeler  and  J9aS,  for  the  defendant. 

By  Court,  Bbi«lows,  J.  The  charge  was,  in  substance,  thai 
fha  defendant,  being  a  riparian  proprietor,  was  entitled  to  a 
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reasonable  use  of  the  stream  for  manufacturing  purposes;  and 
whether  it  was  a  reasonable  use  to  throw  into  the  stream  the 
sawdust  resulting  from  the  process  of  manufacture  was  a 
question  of  fact  for  the  jury;  and  in  determining  that  ques- 
tion, the  jury  were  required  to  keep  in  view  that  the  plaintiff 
had  a  similar  right  to  the  reasonable  use  of  the  stream,  which 
the  defendant  could  not  lawfully  infringe;  and  they  were 
further  instructed  that,  in  deciding  whether  the  use  by  the 
defendant  was  reasonable,  they  were  to  take  into  consideration 
all  the  circumstances  of  the  case,  including  the  size  and  char- 
acter of  the  stream,  the  nature  and  importance  of  the  use 
claimed  and  exercised  by  the  defendant,  together  with  the  in- 
convenience or  injury  to  the  plaintiff. 

To  these  instructions  we  think  there  can  be  no  objection;  on 
the  contrary,  they  are  sustained  by  the  general  current  of  au- 
thority upon  that  subject. 

But  the  plaintiff  urges  that,  in  accordance  with  his  request, 
the  court  should  have  charged  the  jury  that  the  defendant 
had  no  right  to  conduct  his  sawdust  and  shavings  into  the 
river  if  they  did  any  injury  to  the  plaintiff's  lands  below,  and 
also  that  he  had  no  right  to  discharge  them  into  the  river, 
unless  such  discharge  was  necessary  to  the  running  of  his 
mill;  and  it  apx)ears  that  the  court  declined  to  charge  the 
jury  in  these  terms,  but  did  instruct  them  that  each  proprietor 
might  use  and  apply  the  water,  as  it  runs  over  his  land,  to 
domestic,  agricultural,  or  manufacturing  purposes,  provided 
he  uses  it  in  a  reasonable  manner,  and  so  as  to  work  no 
actual  or  material  injury  to  the  others;  and  by  actual  or 
material  injury  is  meant  infringement  of  the  right  of  others; 
and  again,  that  the  test  is,  not  whether  it  produces  some  in- 
convenience or  detriment  to  him,  but  whether  it  impairs  the 
full  and  reasonable  enjoyment  of  the  stream  that  he  is  en- 
titled to  equally  with  the  proprietor  above. 

Of  these  instructions  we  think  the  plaintiff  has  no  cause  to 
complain;  nor  do  we  perceive  any  error  in  declining  to  give 
the  instructions  prayed  for,  in  the  terms  suggested. 

The  instructions  asked  for  were  not  correct,  without  some 
qualifications;  and  as  we  understand  the  charge,  those  quali- 
fications were  accurately  stated. 

The  general  principles  that  govern  the  use  of  running 
streams,  in  respect  to  the  abstraction,  detention,  or  diversion 
of  the  water,  must  also  govern  in  respect  to  the  deposit  in  the 
stream  of  waste  matter  and  foreign  substances  resulting  firom 
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tbe  ptooees  of  manufacture;  namely,  that  a  reasonable  use  may 
be  made,  and  nothing  more.  What  in  such  reasonable  use  in 
both  cases  is  a  question,  not  of  law,  but  of  fact,  depending  upon 
the  circumstances  of  each  particidar  case.  In  respect  to  the 
fiurmer  class  of  cases,  it  may  be  considered  as  well  settled  that 
in  the  use  of  a  stream  for  domestic,  agricultural,  and  manu- 
facturing purposes,  to  which  every  riparian  owner  is  entitled, 
there  may  of  right  be  some  diminution,  retardation,  or  accel- 
eration  of  the  natural  current  that  is  perfectly  consistent  with 
the  common  right,  and  which  is  necessarily  implied  in  the 
right  to  use  it  at  all:  Tyler  y.WUkinsan,  4  UaBon,  897;  3  Kent's 
Com.  672,  and  cases  cited;  Embrey  v.  Owen^  6  Ex.  352. 
Such  owner  may  even  abstract  and  consume  a  portion  of  the 
water  for  domestic  purposes,  for  watering  his  cattle,  and  in 
some  cases  for  irrigating  his  land,  taking  care  not  to  interfere 
materially  with  a  similar  right  in  his  neighbor.  So  where  the 
nature  of  the  stream  requires  it,  he  may  detain  the  water  by 
his  dam,  to  enable  him  to  apply  it  usefully  to  manufacturing 
purposes,  and  then  discharge  it  in  the  working  of  his  mills  in 
quantities  greater  than  the  natural  flow  of  the  stream;  but 
such  use  must  be  reasonable,  and  so  as  not  to  cause  material 
injury  or  annoyance  to  his  neighbor.  What  is  a  reasonable 
use  must  depend  upon  a  variety  of  conditions,  such  as  the 
iise  and  character  of  the  stream,  and  the  uses  to  which  it  can 
be  or  is  applied;  and  from  the  nature  of  the  case,  it  is  incapa- 
ble of  being  defined  to  suit  the  vast  variety  of  circumstances 
that  exist;  but  the  rule  is  flexible,  and  suited  to  the  growing 
and  changing  wants  of  communities. 

As  it  is  in  respect  to  the  abstraction,  detention,  and  diver- 
sion of  the  water,  so  it  is  and  must  be  in  respect  to  the  deposit 
of  waste  or  other  substances  in  the  stream,  as  incidental  to 
its  use  in  the  various  modes  before  described.  In  many  or 
most  of  these  modes  of  use,  such  deix)sits  are  to  some  extent 
necessarily  made.  In  the  construction  and  repair  of  mills 
and  dams,  in  the  excavations  required  for  their  foundationSi 
and  in  the  frequent  removal  of  the  gravel  used  for  tightening 
fuch  dams,  the  water  must  for  a  time,  and  necessarily,  be 
rendered  so  impure  as  to  cause  inconvenience  occasionally  to 
persons  engaged  in  a  kind  of  manufacture  requiring  pure 
water.  But  if  such  building  and  repairs  are  reasonably  con- 
ducted, the  inconvenience  must  be  borne  just  the  same,  and 
for  the  same  reasons  as  the  inconvenience  caused  by  the  tem« 
penury  and  reasonable  detention  of  the  water  while  filling  the 
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dam.  So  in  the  use  of  a  stream  for  purposes  of  agricalture^ 
such  as  washing  sheep,  crossing  it  with  teams,  allowing  cattle 
and  swine  to  traverse  it, — the  same  principles  will  apply.  So 
in  the  use  of  many  kinds  of  mills,  such  as  saw-mills,  fiilling- 
nliills,  cotton  and  woolen  factories,  there  must  be  thrown  into 
the  stream  more  or  less  of  the  waste,  such  as  sawdust,  soap- 
lees,  and  other  impurities,  and  no  ordinary  care  or  prudence 
could  prevent  it.  In  the  other  cases,  such  disposition  of  the 
whole  waste,  although  not  absolutely  indispensable,  would  add 
greatly  to  the  productive  value  of  the  mill  power. 

Whether,  in  either  case,  it  may  be  rightfully  done  must  de- 
pend upon  the  question  whether,  under  all  the  circumstances 
of  the  case,  it  is  or  is  not  a  reasonable  use  of  the  stream;  and 
in  determining  that  question,  the  extent  of  the  benefit  to  the 
mill-owner,  and  of  inconvenience  or  injury  to  others,  may, 
as  stated  in  the  charge,  very  properly  be  considered.  So  in 
respect  to  the  size  and  character  of  the  stream,  it  being  obvious 
that  an  amount  of  diminution  or  pollution  which  would  be 
insignificant  in  a  large  stream  might  in  a  small  one  be  wholly 
destructive  of  the  common  right.  So,  also,  in  determining  the 
reasonableness  of  sufiering  the  manufacturer's  waste  to  pass 
off  in  the  current,  much  must  depend  upon  the  use  to  which 
the  stream  below  can  be  or  is  applied, — whether  as  a  mere 
highway  alone,  or  for  purposes  of  manufacture  requiring  pure 
water,  or  for  the  supply  of  an  aqueduct  to  a  large  city,  as  in 
the  case  of  the  Croton  Biver;  and  in  respect  to  the  lands  below 
adjacent  to  the  river,  the  character  of  the  banks,  whether  they 
are  usually  overflowed  or  not  in  high  water,  should  be  oon- 
eidered. 

In  accordance  with  these  views,  and  directiy  in  point,  is  the 
case  of  Snow  v.  Parsons^  28  Vt.  459  [67  Am.  Dec.  723],  which 
was  an  action  on  the  case  for  obstructing  the  plaintiff's  wator- 
wheel  by  means  of  the  spent  tan  bark  di8cha;rged  into  the 
stream  at  the  defendant's  tannery;  and  it  was  held  that  the 
reasonableness  of  such  use,  and  the  extent  of  inconvenience  to 
which  proprietors  below  must  submit,  was  a  question  of  £em^ 
for  the  jury. 

The  general  views  which  we  have  stated  are  sustained  by  a 
great  weight  of  authority,  and  among  them,  beside  those  already 
cited,  are  Merritt  v.  Brinkerhoffy  17  Johns.  806  [8  Am.  Deo. 
404],  which  was  elaborately  discussed,  both  at  the  bar  and  by 
the  bench;  and  the  court  say  (p.  820)  that  ^'the  common  use 
of  the  water  of  a  stream  by  persons  having  mills  above  is  frs- 
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qaentlyy  if  not  generally,  attended  with  damage  and  Iobb  to 
the  mills  below;  but  that  is  incident  to  that  common  use,  and 
for  the  most  part  unavoidable.  If  the  injury  is  trivial,  the  law 
will  not  afford  redress,  because  every  person  who  builds  a  mill 
does  it  subject  to  this  contingency":  See  aleoHetrich  v.  Deach- 
ler,  6  Pa.  St  32;  Pitts  v.LancasUr  MiUsy  13  Met  156;  Blarir 
chard  Y.  Baker,  8  Me.  253  [23  Am.  Dec.  604] ;  Arnold  v.  Foot,  12 
Wend.  330;  Sampson  v.  Roddinottj  1  Ck>m.  B.,  N.  S.,  590;  87 
Eng.  Com.  L.  590;  Angell  on  Watercourses,  sees.  115  et  seq., 
and  sees.  120 et  seq.;  3  Kent's  Com.  446,  and  cases;  and  Wa9on 
V.  Sanborn,  45  N.  H.  169. 

But  it  is  urged  that  the  court  should  have  charged  the  jury, 
as  requested  by  the  plaintiff,  that  the  defendant  "had  no 
right  to  discharge  his  sawdust  and  shavings  into  the  river, 
unless  such  discharge  was  necessary  to  the  running  of  his 
mills."  The  question,  however,  was  not  whether  the  acts  com- 
plained of  were  necessary  to  the  enjoyment  of  the  defendant's 
right,  in  the  sense  that  without  them  it  could  not  be  enjoyed 
at  all,  but  whether  such  acts  were  done  in  the  reasonable  use 
of  the  stream;  and  of  course,  in  deciding  that  question,  the 
jury  should  consider  the  necessity  or  importance  of  the  right 
claimed  so  to  discharge  the  waste,  as  well  as  the  extent  of  the 
injury  likely  to  be  caused  to  the  plaintiff. 

The  plaintiff's  coimsel  regards  this  discharge  of  the  waste 
as  an  act  by  itself,  distinct  from  the  use  of  the  mill,  and  likens 
it  to  the  case  of  depositing  the  waste  directly  upon  the  plain- 
tiff's land  by  means  of  teams  or  machinery  provided  for  that 
purpose.  To  this  view  we  are  unable  to  assent,  because  the 
discbarge  of  the  waste  into  the  stream,  so  far  as  it  is  reason- 
able, must  be  regarded  as  an  incident  of  the  right  to  use  the 
stream  for  the  manufacture  which  produces  such  waste,  other- 
wise the  act,  if  calculated  to  injure  the  proprietors  below,  could 
not  be  justified.  In  this  respect,  it  stands  upon  the  same 
ground  as  the  retardation  or  acceleration  of  the  current  in  the 
proper  and  reasonable  use  of  the  mills. 

Upon  this  point,  the  court  charged  the  jury  to  consider  how 
Cur  the  use,  if  important,  could  be  of  practical  value  without 
the  right  claimed,  and  also  the  extent  of  the  detriment,  inoon- 
lenience,  or  injury  to  the  owner  below;  and  this,  we  think, 
goes  as  &r  as  the  plaintiff  could  rightfully  ask. 

The  remaining  question  touches  the  admission  of  evidence 
of  usage,  as  bearing  upon  the  reasonableness  of  discharging 
the  sawdust  and  shavings  into  the  stream.  There  are  cases 
where  the  customs  and  usi^es  of  trade  may  be  proved  to  aid 


110  Hayes  v.  Waldron.  [N.  II. 

in  the  construction  of  contracts,  and  in  defining  the  obligations 
arising  out  of  such  trade:  1  Oreenl.  Ev.,  sec.  292;  2  Stark.  Ev. 
453,  466,  and  notes;  Dunham  v.  Dey^  13  Johns.  40;  Cutter  v. 
Powelij  6  Term  Rep.  320;  NohU  v.  Kennowayy  Doug.  510; 
Dalby  v.  Hirst^  1  Brod.  &  B.  224;  Renner  v.  Bank  of  Colum-' 
bia,  9  Wheat.  681. 

But  whether  such  customs  and  usages  may  or  may  not  be 
proved  to  bear  upon  the  question  of  reasonableness  in  a  case 
not  growing  out  of  any  contract,  upon  which  we  give  no  opin- 
ion, we  are  satisfied  that  the  court  erred  in  admitting  the  proof 
of  usage  in  the  case  before  us,  upon  the  ground  that  the  jury 
may  be  presumed  to  be  already  sufiiciently  informed  as  to 
what  is  a  reasonable  use  of  a  watercourse,  as  they  are  sup- 
posed to  be  as  to  what  shall  constitute  a  reasonable  state  of 
repair  of  a  highway:  Hubbard  v.  City  of  Coneordy  36  N.  H.  60 
[69  Am.  Dec.  520];  PatUrson  v.  CoUbrookj  29  Id.  94;  or  what 
shall  be  considered  a  reasonable  use  of  it  by  the  traveler. 

Our  opinion  therefore  is,  that  this  does  not  belong  to  that 
class  of  cases  concerning  navigation,  trade,  or  manufactures, 
about  which  the  jury  may  be  supposed  to  require  the  aid  aris- 
ing from  the  proof  of  customs  or  usages;  but  we  think  the 
admission  of  such  evidence  would  be  to  open  an  extensive 
field  of  inquiry  in  this  and  similar  cases,  upon  the  same  prin- 
ciple that  would  tend  greatly  to  increase  the  expenses  of  liti- 
gation, without  afibrding,  in  general,  any  substantial  aid  to 
the  jury. 

The  direction  to  the  jury  upon  this  point  appears  to  have 
been  based  upon  the  highly  respectable  authority  of  Snow  y. 
ParBonSy  28  Vt.  459  [67  Am.  Dec.  723];  but  upon  a  careM 
examination  of  the  authorities,  we  are  unable  to  reconcile  it 
with  the  course  of  our  own  courts  upon  that  subject 

There  must,  therefore,  be  a  new  trial. 


What  a  Bjubovasle  Use  of  Watkbs  of  Strxam  n  Qmsnoif  of  Faoi 
depending  npon  the  ciroamstanoes  of  each  oaae:  DaivU  ▼.  Oetehell,  79  Am.  Deo. 
636,  and  note  diiicniiaing  the  subject;  Davia  ▼.  Wifulow,  81  Id.  573.  The  prin- 
dpal  oaae  is  dted  in  CTmbnifitfe^  Co.  T.i^mif,  2  Saw.  196,  to  the  pom^  that 
what  is  a  reasonable  use  of  a  stream  depends  npon  the  circumstancta  of  each 
case;  snoh  as  the  natoie  and  size  of  the  stream,  the  purposes  to  which  it  can 
be  or  is  applied,  the  nature  and  importance  of  the  use  claimed  and  exercised 
by  one  puty,  and  the  inoouTenience  and  injury  to  others. 

EymnrcB  of  Ubaoi  im  DEmtMnmio  What  is  RKAaoNABLi  Usb  of 
Btbram:  See  Snow  ▼.  Parfm^  67  Am.  Deo.  723.  The  principal  case  is  cited 
in  Tmxm  t.  ^eor,  29  Wis.  269,  to  the  point  that  evidence  of  the  usage  of  up- 
per mill-owners  on  other  streams  to  detain  water  is  inadmissible  in  an  action 
against  a  mill-owner  for  damages  caused  by  an  unreasonable  detention. 
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145  Nbw  HAMPsmu,  87.] 
OAHHOT  ss  Had  ex  Action  upon  Judgiont  Which  is  Vom 
npon  its  face;  bat  if  not  thus  void,  it  will,  thongb  erroneoos,  entitle  the 
plaintiff  to  recover,  if  it  has  not  been  revened  or  eet  aaide. 
JviMiMKNT  Rknuebkd  as  upon  Difaolt  against  Onb  as  Trustbb  or  Ab- 
Dkteniunt,  who  was  not  served  witb  process,  and  whose  property 
not  attached,  is  Toid,  if  the  record  does  not  show  service  of  process 
upon  sach  tmstee. 
Whxrx  Pboobbdinos  hatb  bckn  Pboperlt  Commsnckd  and  Jxtbisdic- 
TiON  Obtainkd  by  attachment  of  property  of  principal  defendant  in  the 
bands  of  a  trostee,  a  defect  in  the  notice  that  should  subsequently  be 
given  to  the  principal  defendant  is  an  irregularity  that  will  not  render 
the  judgment  a  nullity,  although  it  may  be  a  sufficient  cause  for  reversal 
on  error. 
Owwvjer'b  Rbtcjbn  of  Sbbvicb  op  Procbss  upon  Trusteb  op  Absrnt  Db- 
vniDANT,  by  leaving  "at  his  dwelling-house"  a  true  and  attested  copy 
of  the  writ^  is  a  sufficient  return  under  a  statute  requiring  such  copy  to 
be  left  "at  the  last  and  usual  place  of  abode  "  of  the  trustee. 

Debt  on  a  judgment  in  favor  of  the  plaintiff,  Bruce,  and 
against  the  defendant,  Cloutman.  The  original  writ  in  the 
action  in  which  tho  judgment  was  rendered  was  against  Sam- 
uel Stevens  as  principal,  and  Cloutman  as  trustee.  It  was  re- 
turned non  est  inventus  as  to  the  principal  defendant,  and  the 
return  stated  that  he  was  not  an  inhabitant  of  the  state.  The 
return  as  to  the  trustee  was  that  service  was  made  upon  him 
by  leaving  ''at  his  dwelling-house,  in  Mount  Vernon,  a  true 
and  attested  copy  of  this  writ,  together  with  a  true  and  at- 
tested copy  of  this,  my  return,  indorsed  thereon.''  Judgment 
was  rendered  against  the  principal  defendant,  and  also  against 
the  trustee  upon  default;  and  upon  the  judgment  against  the 
trustee  this  action  is  brought,  the  issue  being  upon  the  plea  of 
nul  tiel  record.  Judgment  is  to  be  rendered  for  plaintiff  or 
defendant,  according  to  the  opinion  of  this  court. 

A,  W.  Sawyer  J  for  the  plaintiff. 

B.  WadUigh,  for  the  defendant 

By  Court,  Babtlett,  J.  Under  the  pleadings  the  plaintiff 
cannot  recover,  if  the  judgment  on  which  he  relies  is  upon  its 
face  void  as  against  this  defendant;  but  if  not  thus  void,  it 
will,  though  erroneous,  entitle  the  plaintiff  to  recover,  as  it  has 
not  been  reversed  or  set  aside.  The  record  shows  no  actual 
notice  in  the  original  suit  to  the  principal  defendant  or  Clout- 
man; and  there  was  no  service  upon  or  appearance  by  the 
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former,  who  was  not  an  inhabitant  of  this  state,  nor  was  hia 
property  attached  unless  by  the  service  upon  Cloutman,  who 
was  summoned  as  his  trustee,  and  consequently  the  judgment 
would  be  void  if  there  was  no  attachment  of  the  property  of 
Stevens  in  the  hands  of  this  defendant:  Eaton  v.  Badger ^  83 
N.  H.  236;  Carleton  v.  WaahingUm  Ins.  Co.y  35  Id«  167;  and 
besides,  as  against  this  defendant,  the  judgment,  under  such 
circumstances  and  in  such  a  proceeding,  would  be  void,  unlesu 
he  were  duly  and  legally  notified,  for  it  was  rendered  as  upon 
default:  Harris  v.  Hardeman,  14  How.  337;  Winship  v.  Conner^ 
^2  N.  H.  346;  State  v.  Richmondy  26  Id.  241;  Judkins  v.  Union 
Mut.  F.  Ins.  Co.',  87  Id.  480,  481;  Morse  v.  Presby,  25  Id.  805, 
809;  Smith  v.  Knowlton,  11  Id.  191.  Such  a  judgment,  not 
being  upheld  by  any  statute,  would  remain,  as  at  common  law, 
a  mere  nullity  as  against  this  defendant,  to  whom  the  stat- 
utory notice  was  not  given:  Rangely  v.  Webster,  11  Id.  805; 
Whittier  v.  Wendell,  7  Id.  257;  Gay  v.  Smith,  88  Id.  174;  Thur- 
her  V.  Blacihoume,  1  Id.  242;  Horn  v.  Thompson,  81  Id.  568; 
Woodruff  y.  Taylor,  20  Vt.  76.  In  Oay  v.  Smith,  38  N.  H.  174, 
the  record  showed  a  judgment  valid  on  its  face,  for  the  service 
was  apparently  sufficient.  In  Nichols  v.  Smith,  26  Id.  800, 
there  had  been  no  appearance  by  the  defendant  in  the  original 
action,  and  the  remarks  of  the  court  have  reference  to  that 
fact.  Carleton  v.  Washington  Ins.  Co.,  35  Id.  166,  does  not  con- 
flict with  these  views,  for  where  the  proceedings  have  been 
properly  commenced  and  jurisdiction  obtained  by  the  attach- 
ment of  property  of  the  debtor  in  the  hands  of  a  trustee,  King 
V.  Holm>es,  27  Id.  268,  Kendrirk  v.  KimbaU,  88  Id.  482,  a  defect 
in  the  notice  that  should  subsequently  be  given  to  the  prin- 
cipal defendant  is  an  irregularity  that  will  not  render  the 
judgment  a  nullity  here,  although  the  defect  may  be  sufficient 
cause  for  the  reversal  of  the  judgment  on  error:  Gilman  v. 
Thompson,  11  Vt.  643  [34  Am.  Dec.  714];  OorriU  v.  WhUtier, 
8  N.  H.  265;  Oay  v.  Smith,  38  Id.  175;  Paine  v.  Mooreland,  16 
Ohio,  435  [45  Am.  Dec.  585];  Bannister  v.  Higginson,  15  Mo, 
78;  Hawes  v.  Hathaway,  14  Mass.  233;  see  Blanehard  v.  Ooss, 
2  N.  H.  491;  and  Granger  v.  Clark,  22  Me.  130. 

As  then,  in  the  original  suit,  service  of  the  process  upon  this 
defendant  according  to  the  statute  was  essential  to  give  the 
court  jurisdiction  over  him,  as  well  as  to  create  an  attachment 
of  the  property  of  Stevens  in  his  hands,  this  fact  should  appear 
upon  the  record,  the  judgment  having  been  rendered  as  upon 
default,  for  the  plaintiff  would  otherwise  fail  to  maintain  the 
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iflsae  by  the  record  of  a  valid  judgment:  Carl^Um  v.  Washington 
In$,  Co.,  36  N.  H.  167;  Eaton  v.  Badger^  33  Id.  238;  StaU  v. 
Riehmond,  26  Id.  241. 

The  sufficiency  of  the  record  of  the  service  upon  Cloutman 
depends  on  the  sufficiency  of  the  officer's  return,  that  he  left 
at  '^  his  dwelling-house  "  in,  etc.,  a  true  and  attested  copy,  etc. 
The  statutes  then  in  force  required  such  a  copy  to  be  left  at 
the  *'  last  and  usual  place  of  abode  "  of  the  party:  Laws  1830, 
p.  499,  sec.  1;  p.  91,  sec.  11.  A  sheriff's  return  should  be  cer- 
tain, yet  the  highest  degree  of  certainty  is  not  required: 
Sewall  on  Sheriffs,  385.  In  its  common  acceptation,  a  man's 
dwelling-house  is  the  house  in  which  he  resides, —  the  house 
of  his  present  abode:  Webster's  Diet.,  tit.  Dwelling-house; 
Crabb's  Syn.  263;  see  4  Cowen  and  Hill's  Notes  to  Phill.  Ev., 
3d  ed.,  192;  and  the  term  has  long  been  thus  used  in  our  stat- 
utes relative  to  the  service  of  process:  Laws  1815,  p.  101,  sec. 
8;  Laws  1830,  p.  91,  sec.  11;  p.  97,  sec.  25;  R.  S.,  p.  368,  sec.  3. 
So  at  common  law,  a  man's  dwelling-house,  to  be  the  subject  of 
burglary,  must  be  inhabited  by  him,  either  personally  or  by 
some  of  his  family;  and  although  some  nice  distinctions  grow 
op  as  to  what  should  be  a  sufficient  occupancy  by  a  particular 
person  to  answer  the  description  in  an  indictment,  by  which  an 
actual  personal  occupation  by  the  one  described  as  owner  was 
not  in  all  cases  held  necessary,  yet  this  was  upon  the  ground 
that  the  actual  occupants  stood  in  such  relation  to  the  owner  . 
that  their  occupancy  was  deemed  his:  1  Russell  on  Crimes, 
803  et  seq.;  4  Bla.  Com.  224;  Roscoe's  Crim.  Ev.  351  et  seq.; 
3  GreenL  Ev.,  sec.  79.  Under  the  statute  cited,  where  service 
was  not  made  upon  the  trustee  personally,  it  was  necessary, 
if  he  had  a  present  place  of  abode  in  the  jurisdiction,  to  leave 
the  copy  there:  Ames  v.  Winsor,  19  Pick.  248;  see  GUman  v. 
Cults,  27  N.  H.  369;  Ward  v.  Cole,  32  Id.  452  [64  Am.  Dec. 
878];  and  Foster  v.  Hadduck,  6  Id.  218.  Cloutman's  dwelling- 
house,  then,  being  his  place  of  present  abode,  must  have  been 
his  last  and  usual  place  of  abode,  within  the  meaning  of  the 
statute,  and  though  the  practice  of  departing  from  the  plain 
words  of  the  statute  in  such  cases  is  not  to  be  encouraged,  we 
think  that  the  return  is  sufficient. 

As  Cloutman,  by  his  default,  admitted  that  he  had  in  his 
possession  funds  of  the  principal  defendant,  the  attachment  of 
these  funds  in  his  hands  was  a  proper  commencement  of  pro- 
ceedings, and  at  least  as  far  as  these  funds  were  concerned, 
the  judgment  would  not  be  rendered  void  here  by  any  irregu- 
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larity  in  giving  notice  to  Stevens  if  such  existed,  and  were  suf- 
ficient cause  for  reversing  the  judgment  on  error.  These  views 
render  it  unnecessary  for  us  to  examine  the  alleged  imperfec- 
tion of  the  record  in  regard  to  notice  to  Stevens.  There  must 
be  judgment  for  the  plaintiff. 


JcntiBDicfnoNy  WHITHER  HAT  Bi  Ikquibxd  nno  IS  AonoN  ON  JxnxiMXsrrt 
See  Bape  ▼.  HeaUm,  76  Am.  Dec  260,  and  note  oiting  prior  caaee  280. 

No  JuPGiocNT  GAK  Bs  RBin>KRED  AGAINST  Onb  AS  Trustbb,  where  neither 
he  nor  the  principal  defendant  residee  within  the  joriadiotion,  and  no  prop- 
erty of  saoh  defendant  has  been  foond  therein:  Lovejoy  ▼.  Albee,  64  Am.  Dea 

63a 
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[45  Naw  HAMPBHias,  G2.| 

JvDOi  Who  is  SATzaFiXD  that  Hb  is  Lboallt  DnQUALmsD  to  act  in  a 
case  ought  not  to  wait  until  the  parties  object  to  him,  but  should  refuse 
to  hear  the  cause  by  an  entry  on  the  docket  that  he  does  not  sit  in  the 
case. 

pARxr  Dbsibuto  to  Object  to  Judqb  on  Ground  of  Disquaufication 
may  make  his  objection  by  a  petition  to  the  courty  setting  forth  the  facts 
on  which  he  relies,  and  requesting  that  the  judge  do  not  sit  in  the  case; 
and  if  the  facts  are  unquestioned,  the  judge  may  cause  the  entry  to  be 
made  that  he  does  not  sit;  but  if  the  facta  alleged  are  not  admitted  by 
the  judge,  or  are  denied  by  the  adverse  party,  it  is  the  duty  of  the  party 
objecting  to  lay  before  the  court  the  proof  of  their  truth,  upon  which  the 
other  judges,  if  others  are  present,  will  decide,  or  the  judge  or  justice,  if 
alone,  will  decide. 

JuDOB  Recusbd  on  Gbound  of  Disqualifioation,  Who  is  Solb  Judqb 
Pbbsent  at  Tbrm,  may  make  all  such  orders  as  are  merely  formal,  or 
necessary  for  the  continuance  of  the  cause  to  a  future  term,  at  which  a 
qualified  judge  may  be  present. 

Pabtt  Rbousinq  Judos  is  Bound  to  Majcb  his  Objechon  beforb  Issub 
JoiNBD,  and  before  the  trial  is  commenced,  if  the  facts  are  known  to 
him,  otherwise  ho  will  be  deemed  to  have  waived  the  objectiou,  in  cases 
where  a  statute  does  not  make  the  proceedings  void;  and  after  trial  com- 
menced, his  objection  will  not  be  listened  to,  unless  it  is  shown  affirma- 
tively that  he  was  not  aware  of  the  objection,  and  was  in  no  fault  for  not 
knowing  it. 

Waiybb  of  OBJBCnoN  to  Disqualified  Judob  may  bb  Mads,  where  a 
statute  does  not  forbid  it,  by  a  joint  application  by  both  parties  to  the 
judge,  suggesting  the  ground  of  recusation,  expressly  waiving  the  objec- 
tion, and  requesting  him  to  proceed  in  the  cause. 

Waivbb  of  Objection  to  Disqualifibd  Judge  mat  be  Inferbbd  against 
a  plaintiff  who  brings  his  cause  before  a  judge  who  is  known  to  him  to 
be  disqualified  to  try  it;  and  against  a  defendant,  who,,  knowing  the 
existence  of  just  grounds  of  recusation,  appears,  and  without  objection 
offers  defenses  in  the  cause,  either  dilatory  or  peremptory;  but  a  party 
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who  has  anoe  properly  declined  the  jurisdiction  of  a  jadge,  will  not  be 
deemed  to  have  waived  it  by  any  subsequent  defense. 

Rkvsatior  of  Jxtdoz  does  not,  at  Common  Law,  Atvect  Jurisdiction, 
bnt  is  merely  ground  to  set  aside  the  judgment  on  error  or  appeal, 
except  in  cases  of  inferior  tribunals,  where  no  writ  of  error  or  appeal 
lies. 

Ivnom  IS  Disqualified  fbom  SirnNO  in  Case  in  Result  of  Which  He 


Rblatiom&hip  OB  Affutitt  to  Either  Pabtt  in  Interest  disqualifies 
judge. 

^lEVDLY  OR    HOSTILB  BbLATIONS  EXISTING  BETWEEN  JUDOE  AND  OnB  Of 

Pabtibs  to  action,  may  be  good  ground  of  recusation. 

AansQ  AS  Advocate  and  GiYiNa  Ck>UNSEL  in  Matter  is  good  canse  of 
disqualification  of  a  judge,  in  a  case  arising  out  of  such  matter  after  his 
appointment  as  judge. 

Td  AiyviaB  as  to'  Form  of  Will  or  its  Execution  is  to  Act  as  Coun- 
8BL  and  advocate  as  to  such  will,  and  will  disqualify  one  from  sitting  as 
judge  upon  the  probate  of  it  under  a  constitutional  provision  that  no  judge 
cr  register  of  probate  shall  be  of  counsel  or  act  as  advocate  in  any  pro- 
bate business,  which  is  pending,  or  may  be  brought  into  any  court  of 
probate  in  the  county  of  which  he  is  judge  or  register. 

DBQVALiffiED  Judge  does  not  Become  Competent  from  Kbcessttt;  what- 
ever is  necessary  to  be  done  to  preserve  the  rights  of  parties  may  be 
justified  by  necessity,  such  as  to  order  the  case  to  be  continued  or  trans- 
ferred to  another  tribunal;  but  it  can  never  be  necessary  for  a  judge  who 
is  disqualified  to  assume  to  determine  a  case  which  the  law  presumes 
lie  may  probably  decide  wrongly. 

fusoB  OF  Probate  Court  should  Refuse  to  Proceed  in  a  case  wherein 
he  is  disqualified,  and  the  party,  by  an  appeal,  may  carry  the  case  to  a 
higher  court  where  such  decrees  may  be  made  as  justice  to  the  parties 
may  require. 

When  Justice  of  Peace  Declines  to  Act  beoaitsb  of  Disqualification, 
the  case  is  at  an  end,  and  the  plaintiff  must  commence  his  case  anew  be- 
fote  a  justice  against  whom  no  just  cause  of  exception  exists,  because  no 
appeal  can  be  taken  in  a  justice's  court,  except  from  a  judgment. 

Will  Drawn  bt  Judge  of  Probate  is  not  Void  though  the  law  pro- 
hibits him  from  drawing  will,  since  the  will  may  be  proved  without  ref- 
to  any  illegal  acts. 


Appsal  from  a  decree  of  a  court  of  probate  approving  the 
will  of  Theodore  Moses.  The  appellants  were  Luke  Julian 
and  his  wife,  who  was  one  of  the  heirs  of  the  testator;  and 
the  appellees  were  the  executors  of  tlie  will.  The  executors 
came  into  court  and  moved  that  the  instrument  be  proved  as 
the  last  will  of  the  decedent.  And  the  appellants  pleaded 
that  it  should  not  be  proved:  1.  Because  at  the  time  of  its 
execution  it  had  no  seal,  and  issue  was  joined;  2.  Because  the 
judge  of  probate  was  of  counsel,  and  advised  the  decedent  in 
relation  to  the  instrument;  3.  Because  the  judge  of  probate 
wrote  the  instrument,  and  thereby  being  interested,  approved 
and  allowed  it  in  his  official  capacity,  —  to  pleas  2  and  3 
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a  general  demurrer  was  filed;  and  4.  Because  the  instrument 
being  indefinite  and  uncertain  is  void,  and  to  this  plea  there 
was  issue  to  the  country. 

Shapleigh  and  Christie,  for  the  appellees. 

BeUj  SmaUy  Clarkj  and  Bachelder,  for  the  appellants. 

By  Court,  Bell,  C.  J.  The  most  perfect  integrity  that  can 
be  in  judges  is  no  hindrance  why  the  parties,  who  have  causes 
depending  before  them,  may  not  challenge  them,  or  except 
against  them,  and  why  they  ought  not,  of  their  own  accord, 
to  abstain  from  hearing  causes  in  which  they  may  have  some 
interest,  or  where  there  may  be  some  just  ground  for  suspect- 
ing them,  and  they  themselves  are  obliged  to  declare  the 
causes  which  may  render  them  suspected,  if  the  parties  are 
ignorant  of  them;  for  although  a  judge  may  be  above  the 
weakness  of  suffering  himself  to  be  biased  or  corrupted,  and 
may  have  resolution  enough  to  render  justice  against  his  own 
relations,  and  in  the  other  cases  where  it  may  be  lawful  for 
the  parties  to  except  against  the  judges,  yet  they  ought  to 
mistrust  themselves,  and  not  draw  upon  themselves  the  just 
reproach  of  a  rash  proceeding,  which  would  be  in  effect  a  real 
misdemeanor:  Domat's  Public  Law,  lib.  2,  tit.  1,  sec.  2,  14. 

The  judge,  who  is  satisfied  that  he  is  legally  disqualified  to 
act  in  a  case,  ought  not  to  wait  until  tlie  parties  object  to  him, 
but  should  refuse  to  hear  the  cause,  by  an  entry  on  the  docket 
that  he  does  not  sit  in  the  case:  Edwards  v.  RusseU,  21  Wend. 
64;  Paddock  v.  Wells,  2  Barb.  Ch.  333;  Steamboat  Company  v. 
Livingston,  3  Cow.  724;  Ten  Eick  v.  Simpson,  11  Paige,  179, 
Great  Charte  v.  Kennington,  2  Strange,  1173;  Bouvier's  Law 
Diet.,  tit.  Judge;  Pothier's  Pro.  Civ.,  c.  2,  sec.  5.  This  is  the 
immemorial  practice  of  the  courts,  and  of  constant  occur- 
rence: Regina  v.  Justices,  14  Eng.  L.  &  Eq.  93;  S.  C,  16  Jur. 
612. 

As  the  judge  is  not  supposed  to  know  anything  of  the  cases 
to  be  tried  until  the  trial  is  commenced,  unless  by  accident,  it 
may  often  happen  that  he  knows  nothing  of  any  cause  of  dis- 
qualification. It  is  therefore  the  right  and  duty  of  the  party 
who  desires  to  object  to  or  recuse  a  judge,  as  he  has  a  right  to 
do  (2  Dom.  559),  to  make  his  objection  by  a  petition  to  the 
court,  setting  forth  the  facts  on  which  he  relies  as  a  disquali- 
fication, and  requesting  that  the  judge  would  not  sit  on  the 
trial  of  the  case:  Just.  Code,  lib.  1,  tit.  1,  16;  Voet  ad  Pand., 
lib.  5,  tit.  1,  43.    The  facts  being  unquestioned,  the  judge 
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may  cause  the  entry  to  be  made  that  he  does  not  sit.  If  the 
facts  alleged  are  not  admitted  by  the  judge,  or  are  denied  by 
the  adverse  party,  it  is  the  duty  of  the  party  objecting  to  lay 
before  the  court  the  proof  of  their  truth,  upon  which  the  other 
judges,  if  others  are  present,  will  decide,  or  the  judge,  or  jus- 
tice, if  alone,  will  decide:  Pothier,  ubi  sup. 

A  judge  ought  not  to  withdraw  upon  a  mere  suggestion,  un- 
less the  cause  of  recusation  is  true  in  fact,  and  sufficient  in  law; 
because  the  office  of  judge  is  one  necessary  for  the  adminis- 
tration of  justice,  and  from  which  a  judge  should  not  be  per- 
mitted to  withdraw  without  sufficient  grounds:  Pothier,  ubi 
gap. 

The  judge  recused  for  good  cause  should  leave  the  bench 
when  like  case  is  tried  or  heard,  if  other  qualified  judges  are 
present  to  conduct  the  trial,  or  hear  the  case:  Regina  v.  Jus- 
ticeSy  14  Eng.  L.  &  Eq.  93;  though  it  is  usual  for  him  to  take 
a  seat  by  his  counsel,  where  he  has  an  interest  in  the  cause. 

If  the  judge  recused  is  the  sole  judge  present  at  the  term, 
he  may  make  all  such  orders  as  are  merely  formal,  or  as  are 
necessary  for  the  continuance  of  the  cause  to  a  future  term, 
at  which  a  qualified  judge  may  be  present:  Ten  Eick  v.  Simp- 
mnk,  11  Paige,  179;  People  v.  Spaldingj  2  Id.  326;  Bitckingham 
V.  Davis,  9  Md.  324;  Heydenfddt  v.  TotoTiSj  27  Ala.  423;  State 
V.  Collins,  5  Wis.  339. 

If  the  sole  judge  is  satisfied  that  the  ground  of  recusation  is 
well  founded,  he  should  decline  to  act  in  the  case,  and  dismiss 
it:  Edwards  v.  Russell,  21  Wend.  63. 

If  the  facts  are  known  to  the  party  recusing,  he  is  bound  to 
make  his  objection  before  issue  joined,  and  before  the  trial  is 
commenced,  otherwise  he  will  be  deemed  to  have  waived  the 
objection,  in  cases  where  a  statute  does  not  make  the  proceed- 
ings void:  Adams  v.  State,  11  Ark.  466;  Shropshire  v.  State,  12 
Id-  190. 

After  a  trial  has  been  commenced,  no  attempt  to  recuse  a 
judge  will  be  listened  to,  unless  it  is  shown  affirmatively  that 
the  party  was  not  aware  of  the  objection,  and  was  in  no  fault 
fixr  not  knowing  it:  Voet  ad  Pand.,  lib.  5,  tit.  2,  48;  Peebles  v. 
Band,  43  N.  H.  342. 

Except  in  cases  where  a  statute  forbids  it,  Oakley  v.  Aspin- 
waU,  3  N.  Y.  647,  the  parties,  by  a  joint  application  to  the 
judge,  suggesting  the  ground  of  recusation,  expressly  waiving 
all  objection  on  that  account,  and  requesting  him  to  proceed 
the  trial  or  hearing,  signed  by  them,  or  their  attorneys, 
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may  give  full  power  to  the  judge  to  proceed  as  if  no  objection 
existed:  Paddock  y.WeUs,  2  Barb.  Ch.  333;  Pothier's  Pro.  Civ., 
c.  2,  sec.  5;  see  Walker  v.  RogaUj  1  Wis.  597.  This  is  denomi- 
nated in  civil  and  Scotch  law  prorogated  jurisdiction:  Ersk. 
Inst.,  tit.  2,  sec.  27;  Dig.,  V,  1,  11;  1  Hein.  ad  Pand.,  lib.  2, 
tit.  1,  sec.  252;  and  a  tacit  prorogation  is  inferred  against  a 
plaintiff  who  brings  his  cause  before  a  judge  who  is  known  to 
him  to  be  disqualified  to  try  it,  and  against  a  defendant,  who, 
knowing  the  existence  of  just  grounds  of  recusation,  appears, 
and  without  objecting  offers  defenses  in  the  cause,  either  dila- 
tory or  peremptory:  1  Hein.  ad  Pand.,  lib.  2,  tit.  1,  sec.  266; 
Ersk.  Inst.,  tit.  2,  sec.  27;  Piatt  v.  K  K  &  Boat  R,  R.  Co,,  26 
Conn.  544;  Groton  v.  Hurlburty  22  Id.  178;  Walsh  v.  Collingerj 
Cro.  Eliz.  320;  Ellsworth  v.  Moore,  5  Iowa,  486;  Queen  v.  Chel- 
tenham Commissioners,  1  Q.  B.  467;  Baldwin  v.  Calkins,  10 
Wend.  167.  But  a  party  who  has  once  properly  declined  the 
jurisdiction  of  a  judge,  will  not  be  deemed  to  have  waived  it 
by  any  subsequent  defense:  Ersk.  Inst.,  tit.  2,  27. 

At  common  law,  the  recusation  of  a  judge  does  not  affect 
the  jurisdiction,  but  is  merely  ground  to  set  aside  the  judg- 
ment on  error  or  appeal:  Dimes  v.  Grand  Junction  Canal,  17 
Jur.  73;  S.  C,  16  Eng.  L.  &  Eq.  63;  Gorrill  y.Whiitier,  3  N.  H. 
268;  Hesketh  v.  Braddock,  3  Burr.  1847;  Jenk.  90,  pi.  74;  14 
Vin.  Abr.  573,  pi.  28;  except  in  cases  of  inferior  tribunals, 
where  no  writ  of  error  or  appeal  lies.  The  language  of  stat- 
utes may  be  such  as  to  render  the  proceedings  void:  Higbe  v. 
Leonard,  1  Denio,  186;  Davis  v.  Allen,  11  Pick.  466  [22  Am. 
Dec.  386];  Coffin  v.  Cottle,  9  Id.  287;  Sigoumey  v.  Sibley,  21 
Id.  101  [32  Am.  Dec.  248];  Gay  v.  Minot,  3  Cush.  352;  Foot 
V.  Morgan,  1  Hill,  654;  Bacon,  Appellant,  7  Gray,  391;  other- 
wise, in  courts  of  common-law  jurisdiction,  they  are  generally 
voidable  only:  Cottle,  Appellant,  5  Pick,  483;  ^Edwards  v.  fiua- 
seU,  21  Wend.  63;  Heydenfeldt  v.  Towns,  27  Ala.  423. 

The  thirty-fifth  article  of  the  bill  of  rights  of  New  Hampshire 
declares  that  *^  it  is  essential  to  the  rights  of  every  individual,  his 
life,  liberty,  property,  and  character,  that  there  should  be  an  im- 
partial interpretation  of  the  laws  and  administration  of  justice." 
And  ^^  it  is  the  right  of  every  citizen  to  be  tried  by  judges  aa 
impartial  as  the  lot  of  humanity  will  admit."  This  is  but  the 
expression  of  a  well-known  rule  of  universal  justice  every- 
where recognized,  which  the  people  of  this  state  were  anxious 
to  secure  as  far  as  possible  from  all  doubts,  or  possibility  of 
legislative  interference.    It  is  one  of  the  great  principles  of  the 
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oommon  law,  for  which  the  people  of  England  had  struggled 
fixr  ages,  and  which  they  ultimately  succeeded  in  establishing 
against  the  strenuous  efforts  of  a  tyrannical  government.  We 
can  have  no  higher  authority  than  this  for  denouncing  as 
illegal  everything  which  interferes  with  the  entire  impartiality 
of  every  legal  tribunal. 

1.  No  man  ought  to  be  judge  in  his  own  cause,  is  a  maxim 
aimed  at  the  most  dangerous  source  of  partiality  in  a  judge: 
Peck  V.  Freehddersy  etc.,  20  N.  J.  L.  457;  Hawley  v.  Baldwinj 
19  Conn.  585;  Ru89M  v.  Perry,  14  N.  H.  152;  Alien  v.  Brticey 
12  Id.  418;  Dig.,  I,  1,  tit.  De  Jurisdictione;  1  Brooke's  Abr. 
177,  tit.  Conusans,  27;  Broom's  Maxims,  84;  Co.  lit.  141  a; 
Id.,  sec.  212;  Derby's  Casey  12  Coke,  114;  Dig.,  L,  5,  tit.  1, 17. 
It  is  not  necessary  that  a  judge  should  be  a  party  to  the  cause 
to  create  this  disqualification.  If  he  is  interested  in  a  suit 
broaght  in  another's  name,  he  is  equally  disqualified:  Foot  v. 
Marsfariy  1  Hill,  654;  Wright  v.  Crumpy  2  Ld.  Raym.  766. 

Any,  the  slightest  x>^iuiiary,  interest  in  the  result,  not 
merely  possible  and  contingent, — Steamboai  Co.  v.  Livingstony 
3  Cow.  724;  Hawes  v.  Humphreyy  9  Pick.  350  [20  Am.  Dee. 
481];  WUbraham  v.  County  ComWsy  11  Id.  322;  Darners  v. 
CwMiy  Com'rsy  2  Met  185;  Peek  v.  Freeholders  etc.,  20  N.  J.  L. 
457;  Northampton  v.  Smithy  11  Met.  390, — though  merely  as 
trustee,  or  executor.  Knight  v.  Hardemany  17  Ga.  253,  and 
though  indemnified,  Oakley  v.  AspinwaJly  8  N.  Y.  647,  even 
the  interest  which  would,  in  former  times,  have  disqualified  a 
party  to  be  a  witness, — will  be  quite  sufiScient:  Smith  v.  Bos- 
ton C.  A  If.  R.  R.y  36  N.  H.  492;  Derby's  Casey  12  Coke,  114; 
1  BoUe  Abr.  491,  2;  Day  v.  Savadge,  Hob.  87;  Ranger  v.  6e. 
W.  Ry  Co.y  27  Eng.  L.  &  Eq.  35;  Baldwin  v.  McAHhWy  17 
Barb.  414. 

The  members  of  partnerships  and  corporations,  —  Voet  ad 
Pand.,  lib.  5,  tit.  2, 45;  Washington  Ins,  Co.  v.  Pricey  1  Hopk.  Ch. 
1;  Place  v.  Butternuts  etc.  Co.y  28  Barb.  503;  Dig.  49,  4,  11; 
Pothier's  Pro.  Civ.,  c.  2, 55, — though  their  interest  may  be  very 
trifling,  Gregory  v.  C.  C.  <fc  0.  R.  R.,  4  Ohio  St.  675, — are  nev- 
erthelesB  disqualified:  Northampton  v.  Smith,  11  Met.  390; 
Petition  of  Nashua,  12  N.  H.  425;  except  in  cases  where  a  party 
18  a  mere  inhabitant  of  a  public  municipal  corporation,  as  a 
town  or  county,  entitled  to  receive  the  fines  and  costs  imposed 
on  off^mders.  In  such  cases,  the  members  of  such  corpora- 
tions are  not  disqualified,  either  as  judges  or  jurors:  Lojhdon 
V.  Woody  12  Mod.  686;  NoHhampton  v.  Smithy  11  Met.  890; 
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HiU  V.  WtlUy  6  Pick.  104;  Justieea  v.  FewMrnorey  1  N.  J.  L. 
190;  Commonwealth  v.  Emery ^  11  Gush.  406;  Commonwealth  ▼. 
Burdingj  12  Id.  505;  Comm4)nwealth  v.  3Wt{«,  12  Id.  605;  Cor- 
toetn  V.  Hamsa,  11  Johns.  76;  Wood  v.  iZtc«,  6  Hill,  68. 

Generally,  an  interest  in  the  question,  as  distinct  fix>m  a 
pecuniary  interest  in  the  result  of  the  cause,  is  no  valid  ground 
of  recusation:  Northampton  v.  Smith,  11  Met.  890;  Pothier's 
Pro.  Civ.,  c.  2,  sec.  5;  People  v.  Edmonds,  15  Barb.  529.  To 
this,  however,  there  is  an  exception:  where  the  judge  has  a 
lawsuit  pending  or  impending  with  another  person,  which  rests 
upon  a  like  state  of  facts,  or  upon  the  same  points  of  law,  as 
that  pending  before  him, — this  is  a  valid  disqualification: 
Davie  v.  Allen,  11  Pick.  466  [22  Am.  Dec.  386];  Ersk.  Inst, 
tit.  2,  26;  Pothier,  uhi  sup,;  Voet  ad  Pand.,  lib.  5,  tit.  1,  44. 

2.  Relationship  or  affinity  to  either  party  in  interest,  though 
only  a  stockholder  in  a  corporation.  Place  v.  BtUtemuta  etc. 
Co,,  28  Barb.  503,  or  not  party  to  the  suit,  Foot  v.  Morgan,  1 
Hill,  654,  is  a  cause  of  recusation  by  either:  Steamboat  Co,  v. 
Livingeton,  3  Cow.  724;  KeUey  v.  Hocket,  10  Ind.  299;  Pothier 
Pro.  Civ.,  c.  2,  sec.  5;  Dig.  47,  10,  5;  Code  du  Pro.  Civ.  378; 
Ersk.  Inst.,  tit.  2,  33;  Durand's  Spec.  Juris.  19;  in  civil  mat- 
ters to  the  fourth  degree  at  least,  that  is,  to  cousins-german 
inclusive:  Saiithom  v.  Fellows,  22  N.  H.  473;  Bean  v.  Q;idmbyy 
5  Id.  98;  Oear  v.  Smith,  9  Id.  63;  Voet  ad  Pand.,  lib.  6,  tit 
1,  45.  In  many  jurisdictions,  the  exclusion  extends  much  fur- 
ther: Oakley  v.  Aspinwall,  3  N.  Y.  547;  Voet  ad  Pand.,  vbi 
sup,;  People  v.  Cline,  23  Barb.  200;  Post  v.  Black,  5  Denio,  66. 

The  judge  whose  wife  is  related  by  blood  or  affinity  to  a 
party  is  recusable,  as  if  he  were  of  the  same  relationship 
himself;  and  vice  versa,  the  judge  related,  by  blood  or 
affinity,  to  the  wife  of  a  party,  is  disqualified  as  he  would 
be  if  related  in  the  same  degree  to  the  party  himself: 
Paddock  v.  WeUs,  2  Barb.  Ch.  333;  Carman  v.  Newell,  1  De- 
nio, 25;  Code  Civ.  Proc.  378;  Pothier  Pro.  Civ.,  c.  2,  sec.  50; 
but  the  consanguinei  of  the  husband  are  not  at  all  related  to 
the  consanguinei  of  the  wife;  as  where  the  justice's  brother 
married  the  plaintiff's  sister,  the  justice  was  held  related  to 
the  plaintiff's  sister,  but  not  at  all  to  the  plaintiflf:  Higbe  v. 
Leonard,  1  Denio,  186.  The  affinity,  and  the  recusation  which 
results  fix>m  it,  is  extinguished  when  the  marriage,  which  forms 
it,  is  dissolved  and  there  remain  no  issue  of  the  marriage:  Cain 
▼.  Ingham,  7  Cow.  478,  and  note;  Foot  v.  Morgan,  1  HiU,  664; 
see  Winchester  v.  Hinsdale^  12  Conn.  88;  Eggleston  v.  Smiiley^ 
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17  Johns.  183.  The  judge  is  none  the  less  recusable,  though 
related  by  blood  or  marriage  in  the  same  degree  to  both  the 
parties:  Ersk.  Inst.,  tit.  2,  26;  Pothier  Pro.  Civ.,  c.  2,  sec.  5. 

The  disability  resulting  fix)m  relationship  is  held  by  the 
ovil  law  to  extend  much  further,  where,  from  the  absence  of 
nearer  relatives,  the  judge  and  party  stand  in  the  relation  of 
heirs  presiunptive  to  each  other;  and  this  rule,  seems  to  us 
fimnded  in  good  reason:  Voet  ad  Pand.,  lib.  5,  tit.  2,  45. 

3.  The  friendly  or  hostile  relations  existing  between  a  judge 
and  one  of  the  parties  may  be  good  ground  of  recusation: 
Voet^  vbi  8up. 

Of  the  first  class,  there  are  various  circumstances  referred 
to  as  examples  indicating  a  state  of  feeling  inconsistent  with 
impartiality;  as  where  the  judge  has  received  himself,  or  his 
near  relative,  important  benefits  or  donations  from  one  of  the 
{Murties:  Pothier,  ubi  sup,;  where  the  relation  of  master  and 
servant  exists  between  the  judge  and  a  party:  Pothier,  ubi 
sap.;  Smith  v.  Boston  etc.  R.  £.,  36  N.  H.  492;  or  where  the 
relation  of  protection  and  subjection  exists  between  the  judge 
and  a  party,  as  in  the  case  of  a  guardian  and  ward:  Pothier, 
ubi  sap.  Qui  jurisdictioni  freest  neque  sibi  jus  dicere  debet^ 
neque  uxori  vel  liieris  suisy  neque  libertis  vel  caeteris  quos  secum 
habet:  Dig.  2, 1,  10;  Ersk.  Inst.,  tit.  2,  sec.  26;  1  Rolle  Abr. 
492;  6  Vin.  Abr.  1,  tit  Connusance,  0.  It  is  a  good  cause  to 
remove  a  plea,  that  the  bailiff  who  is  the  judge  is  of  the  robes 
of  the  plaintiff:  12  H.  4, 13;  S.  P.,  Brooke  Abr.,  Cause  a  re- 
-,  pi.  13. 

Bat  a  creditor,  lessee,  or  debtor  may  be  judge  in  the  case  of 
debtor,  landlord,  or  creditor,  except  in  cases  where  the 
amount  of  the  party's  property  involved  in  the  suit  is  so  great 
that  his  ability  to  meet  his  engagements  with  the  judge  may 
depend  upon  the  success  of  his  suit:  Pothier,  ubi  sup. 

Enmity,  indicated  by  threats  verbal  or  written,  pending,  or 
shortly  preceding  the  suit,  Voet  and  Pothier,  ubi  sup.j  or  other- 
wise. Turner  v.  Commonwealth^  2  Met.  (Ky.)  619,  and  a  lawsuit 
pending  between  a  judge  and  a  party,  are  good  causes  for  re- 
cusation. Generally,  such  a  lawsuit  between  a  party  and  the 
nearest  relative  of  the  judge  is  not  sufficient  cause  of  recusa- 
tion, though  this  may  depend  upon  the  state  of  feeling  between 
the  judge  and  the  party,  to  which  the  lawsuit  has  given  rise. 
The  bitterness  of  feeling  resulting  from  a  lawsuit  is  supposed 
to  subside  when  the  lawsuit  has  terminated.  A  party  cannot 
disqualify  a  judge  to  sit  in  his  case  by  bringing  an  action 
against  him  ^ter  the  principal  suit  is  commenced. 
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Under  this  head  falls  the  class  of  cases  where  a  judge  has  a 
bias  or  prejudice  in  favor  of  or  against  one  of  the  parties. 
Such  bias,  caused  by  hearing  an  ex  parte  statement  of  the 
facts  of  a  case,  would  be  a  disqualification  to  try  it.  A  judge, 
anxiously  on  his  guard  to  hear  nothing  of  the  cases  which 
may  come  before  him,  except  what  is  said  in  court  and  in 
presence  of  the  adverse  party,  may  yet  find  that  he  has  been 
imposed  upon  by  artful  statements  designed  to  create  a  pre- 
judice in  his  mind  relative  to  the  case.  In  such  a  case,  he 
may  well  decline  to  sit  in  the  case:  Williams  v.  iZo&ifwon,  6 
Cush.  334;  R.  S.,  c.  176,  sec.  22;  Stat.  1865,  c.  1669,  sec.  23. 

Among  this  class  of  disabilities  is  that  chiefly  in  question  in 
this  case, — the  fact  that  the  judge,  as  is  alleged,  has  acted  as 
counsel  for  the  party  in  the  same  cause;  which  has  always 
been  held  everywhere  to  justify  the  suspicion  and  belief  that, 
however  upright  he  may  be,  he  cannot  avoid*  favoring  the 
cause  of  his  late  client.  It  is,  consequently,  everywhere  a  just 
cause  for  the  judge  to  withdraw,  or  for  the  party  to  recuse 
him:  Ten  Eick  v.  Simpson^  11  Paige,  179;  McLaren  v.  Charrier^ 
6  Id.  632;  Pothier  and  Voet,  ubi  mp,;  Louisiana  Code  of 
Practice,  169;  Code  Civ.  Proc.  178;  State  v.  Hwter^  28  Mo. 
233;  Dig.  47, 10,  6. 

Our  own  reports  abound  with  entries  that j  J.,  having 

been  of  counsel,  did  not  sit;  and  the  dockets  furnish  evidence 
abundant  that  the  law  which  called  for  such  entries  was  recog* 
nizd  and  acted  upon  long  before  we  had  reports;  and  see  Regina 
V.  Justices,  14  Eng.  L.  &  Eq.  93;  Smith  v.  Smith,  2  Me.  408; 
Whicher  v.  Whicher  11  N.  H.  848;  that  one  who  has  acted  as 
counsel  in  taking  depositions  cannot  act  as  a  magistrate  In 
taking  others. 

And  our  statute,  which  forbids  any  justice  of  the  supreme 
judicial  court  to  sit  upon  the  trial  of  any  cause  in  which  he 
has  been  concerned  as  party,  or  attorney,  and  forbids  him  to 
act  as  attorney,  or  to  be  of  counsel,  or  to  give  advice  in  any 
matter  which  in  the  ordinary  course  of  proceedings  may  come 
before  the  court  of  which  he  is  justice,  for  adjudication  (Stat. 
1865,  c.  1659,  sec.  28),  must  be  regarded  as  a  legislative  recog- 
nition of  the  common  law,  applicable  to  all  judges  and  judicial 
officers. 

This  objection  is  purely  personal.  It  has  no  application  to 
ihe  case  of  near  relatives  of  the  judge  having  been  counsel: 
Voet,  ubi  sup.;  nor  to  the  judge  having  been  counsel  in  any 
other  case,  but  it  will  be  held  valid  where  the  cause  is  sub- 
stantially the  same,  though  it  may  not  be  precisely  identicaL 
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It  seems  to  ns  very  clear  that,  a /ortiori,  the  acting  as  advo- 
cate and  giving  of  counsel  in  a  case,  whence  a  cause  in  court 
may  spring  up,  after  the  judge  has  received  his  appointment, 
must  be  good  cause  of  disqualification  as  a  judge,  independent 
of  any  statutory  enactment.  It  is  the  fact  that  the  judge  has 
acted  as  attorney,  counsel,  law  adviser,  or  advocate,  in  relation 
to  the  business  in  hand,  that  furnishes  the  just  cause  of  excep- 
tion, without  reference  to  the  time  when  such  aid  or  counsel 
was  given. 

We  have,  then,  to  turn  our  attention  to  the  constitutional 
and  legal  provisions  bearing  on  this  subject,  to  see  how  far 
and  with  whai  effect  they  bear  upon  the  case,  of  which  the 
principal  question  presented  to  us  upon  these  pleadings  is, 
how  tax  the  validity  of  a  will  and  the  judicial  powers  of  a  judge 
of  probate  are  affected  by  the  fact  alleged  that  the  judge  of 
probate,  in  whose  court  the  will  must  be  proved,  wrote  the 
will,  and  counseled  and  advised  the  testator  as  to  its  form  and 
execution. 

The  constitutional  provisions  bearing  upon  this  subject  are 
as  follows:  Part  II.,  art.  79.  ^'No  judge  of  any  courts  or 
justice  of  the  peace,  shall  act  as  attorney,  or  be  of  counsel  to 
any  party,  or  originate  any  civil  suit  in  matters  which  shall 
come  or  be  brought  before  him  as  judge  or  justice  of  the  peace.'' 
Art  81:  "No  judge,  or  register  of  probate,  shall  be  of  counsel, 
act  as  advocate,  or  receive  any  fees  as  advocate,  or  counsel,  in 
any  probate  business  which  is  pending,  or  may  be  brought 
into  any  court  of  probate  in  the  county  of  which  he  is  judge 
or  register." 

It  is  urged  that  to  write  a  will  is  neither  to  be  of  counsel 
oor  to  act  as  advocate,  both  having  reference  to  the  transaction 
of  business  in  court;  but  the  learned  Domat  (Public  Law,  615, 
b.  2,  tit.  6,  sec.  1, 1,)  furnishes  a  complete  answer  to  this  sug- 
gestion. "  The  first  function  of  an  advocate  is  to  give  their 
advice  concerning  affairs  about  which  they  are  consulted; 
such  as  to  know,  if  he  who  asks  counsel,  ought  to  undertake 
a  lawsuit;  if  he  ought  to  submit  to  a  demand  that  is  made 
upon  him,  or  if  he  ought  to  defend  himself  against  it;  if  he 
ought  to  appeal  from  a  sentence,  or  acquiesce  in  it;  if  he  ought 
to  present  a  request,  or  petition  against  a  decree,  or  comply 
with  it;  how  he  ought  to  regulate  the  dispositions  of  his  testa- 
ment; the  conditions  of  a  marriage  settiement;  of  an  agree- 
ment; and  how  he  ought  to  carry  himself  in  other  difficulties 
of  a  like  nature  in  affairs  of  all  kinds. 
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"The  second  function  of  advocates  is  to  undertake  the 
defense  of  cases  that  are  put  into  their  hands,  if  they  find 
ihem  to  be  just,  in  order  to  plead  them  in  the  courts,  etc. 

'^The  third  fiunction  of  advocates  is  to  draw  up  the  writings 
that  are  necessary  for  carrying  on  the  cause,  in  order  to  estab- 
lish the  pretensions  of  their  clients,"  etc. 

A  will,  in  the  very  nature  of  things,  is  a  probate  business, 
which  may,  indeed  must  be,  brought  into  the  probate  court  of 
the  county  in  which  the  testator  at  the  time  of  his  death  is  an 
inhabitant.  It  is  the  foundation  of  a  very  large  class  of  cases 
and  questions  in  the  courts  of  probate.  To  advise  as  to  the 
form  of  a  will,  or  its  execution,  is  to  act  as  counsel  and  advo- 
cate as  to  that  will,  and  as  to  a  probate  business,  which  may 
be  brought  into  the  probate  court  of  the  testator's  residence. 
It  seems,  therefore,  within  the  terms  of  the  constitutional  pro- 
vision. It  is  manifestly  within  the  mischiefs  intended  to  be 
guarded  against,  the  want  of  entire  impartiality  in  the  judge, 
to  whose  decision  the  rights  of  parties  are  committed.  The 
due  execution  of  the  will  is  the  first  great  question  for  de- 
cision in  the  case  of  testate  estates  in  the  court  of  probate. 
The  will  must  be  made  by  a  man  of  sound  disposing  mind  and 
memory,  or  it  is  inoperative.  It  would  not  ordinarily  be  ex- 
pected that  a  judge,  who  at  the  request  of  a  testator  and  for 
a  fee  paid  by  him,  had  drawn  his  will  and  superintended  its 
execution,  could  listen  with  impartiality  to  the  testimony  of 
witnesses  tending  to  prove  that  the  testator  was  insane;  or  that 
he  was  induced  to  make  his  will  in  the  manner  he  did,  by  the 
undue  influence  or  persuasions  of  others;  nor  is  it  in  human 
nature  to  be  impartial,  when  a  man  is  called  to  consider  the 
question  whether  there  has  been,  in  the  case  of  a  will  drawn 
by  him  and  executed  under  his  direction,  and  involving  im- 
portant interests,  a  failure  to  comply  with  some  of  the  require- 
ments of  the  law,  by  the  omission  of  which  the  will  must  be 
defeated. 

The  prohibition  of  the  constitution  applies  to  this  case.  Its 
effect  is  to  disqualify  the  judge  to  sit  in  the  hearing,  or  de- 
cision upon  the  proof  of  such  a  will.  It  does  not  necessarily 
imply  any  improper  motives,  since  the  practice  has  been  com- 
mon and  without  question.  None  such  can  be  even  suspected  in 
the  present  case. 

In  some  books,  the  rule  is  laid  down  that  where  the  duties 
of  a  judge  can  be  legally  performed  by  no  other  person,  he  is, 
from  the  necessity  of  the  case,  competent  to  act;  but  we  are 
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unable  to  assent  to  this  general  proposition.  The  power  re- 
sulting firom  necessity  can  extend  no  further  than  the  occa- 
sion requires.  Whatever  is  necessary  to  be  done  to  preserve 
the  rights  of  parties,  may  be  justified  by  the  necessity;  as  to 
order  a  case  to  be  continued  or  transferred  to  another  tribunal; 
but  it  can  never  be  necessary  for  a  judge  who  is  by  law  dis- 
qualified to  decide^  to  assume  to  determine  a  case,  which  the 
law  preaumes  he.  may  probably  decide  wrong:  WashingUm  I'M. 
Co.  V.  iVfce,  1  Hopk.  Ch.  1. 

In  courts  like  our  courts  of  probate,  where  an  appeal  may 
be  taken  firom  any  decree,  order,  or  denial,  the  duty  of  the 
judge  IB  to  refuse  to  proceed,  in  a  case  where  he  cannot  right- 
folly  decide,  and  the  party  by  an  appeal  may  carry  the  case 
to  a  higher  court,  where  the  same  disabilities  may  not  exi^t. 
and  where  such  decrees  may  be  made  as  justice  to  the  parties 
may  require. 

In  a  caee  before  a  justice  of  the  peace,  if  he  declines  to  take 
jurisdiction  or  to  act  in  the  matter,  the  case  is  at  an  end:  Ed' 
wards  v.  R'osuUj  21  Wend.  63;  and  the  plaintiff  must  com- 
mence his  case  anew  before  a  justice,  against  whom  no  just 
cause  of  exception  exists,  because  no  appeal  can  be  taken  in 
a  justice  court,  except  from  a  judgment:  B.  S.,  c.  176,  sec.  6; 
Comp.  Stats.  442. 

No  provision  is  made  by  our  statute  for  the  exercise  of  juris- 
diction by  the  judge  of  probate  of  another  county,  except  in 
the  case  where  the  judge  is  interested  as  heir  or  legatee,  ex- 
ecutor or  administrator,  or  trustee,  or  guardian:  R.  S.,  c.  152, 
sec.  10,  etc.  In  these  cases,  ^'  no  judge  of  probate  shall  act 
as  such,  and  whatever  may  be  done  by  a  judge  so  disqualified 
is  merely  void":  Zoto  v.  RUej  8  Johns.  409;  Clayton  v.  Per  Dun^ 
13  Johns.  218.  No  provision  is  made  for  other  cases  of  inter- 
est, nor  for  relationship  to  parties  interested,  nor  any  other 
legal  cause  of  disqualification. 

It  is  contended  that  the  will  in  the  present  case,  being 
drawn  by  the  judge  of  probate,  is  not  merely  incapable  of 
proof  before  him,  but  it  is  actually  void  and  incapable  of  proof 
anywhere.  The  general  rule  of  tiie  law  is,  that  what  the  law 
forbids  to  be  done,  is,  when  done  in  violation  of  law,  wholly 
illegal  and  vdd,  and  no  rights  can  be  founded  upon  it.  But 
it  is  not  easy  to  apply  this  rule  in  a  case  of  this  kind,  since 
the  invalidity  and  illegality  of  the  acts  done  may  be  admitted 
without  necessarily  rendering  the  will  drawn  or  executed 
afkerwards  invalid.    A  judge  may  be  consulted  in  the  most 
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general  way  as  to  the  necessity  of  naming  the  testator's  chil- 
dren, or  the  appointment  of  an  executor,  if  the  will  should 
have  a  seal,  or  how  many  witnesses  it  should  have;  and  if  a  wiU 
should  be  drawn  by  the  testator,  or  some  other  person,  agree- 
ably to  the  advice  given,  it  would  be  difficult  to  say  that  such 
will  would  not  be  as  invalid  as  if  wholly  written  by  the  judge. 
In  either  case,  if  the  will  be  duly  executed,  it  must  be  held 
the  will  of  the  testator  and  valid.  The  draft  of  a  will,  by 
whomsoever  written,  is,  until  executed,  without  any  force;  it  ia 
as  void  as  if  it  were  so  declared  by  statute,  ft  derives  its 
entire  force  from  its  adoption  by  the  testator  as  his  will,  and 
from  his  executing  it  in  the  manner  prescribed  by  law,  and 
we  think  it  cannot  be  held  void,  unless  the  law  in  terms  de- 
^^&res  it  to  be  so,  or  unless  it  becomes  necessary  on  consider- 
ations of  public  policy,  in  order  to  repress  a  mischievous  and 
dangerous  practice. 

In  the  case  of  Roby  v.  West,  4  N.  H.  290  [17  Am.  Dec.  423], 
it  was  held  that  the  test,  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  being  enforced  at  law,  is 
whether  the  plaintiff  requires  any  aid  from  the  illegal  trans- 
action to  establish  his  case:  Simpson  v.  Bloss^  7  Taunt.  246. 
In  the  present  case,  the  will  may  be  established  in  proof  with- 
out reference  to  any  illegal  acts. 

The  demurrers  are  sustained.  As  issues  in  probate  cases 
are  drawn  under  the  direction  of  the  court,  we  deem  it  projwr 
to  suggest  that  the  issue  upon  the  last  plea  is  so  drawn  as  to 
refer  to  the  jury  a  question  which  must  be  decided  by  the 
court  alone.  If  the  indefiniteness  and  uncertainty  alleged 
appear  upon  the  face  of  the  will,  the  course  should  be  to  crave 
oyer  of  the  will,  set  it  out  upon  the  record,  and  aver  that  it 
ought  not  to  be  proved,  because  it  is  void  and  inoperative  by 
reason  of  indefiniteness  and  uncertainty,  and  a  demurrer 
would  properly  refer  the  question  to  the  court. 

If  the  defect  grows  out  of  matter  of  fact  not  apparent  on 
the  face  of  the  will,  it  should  be  set  out  on  oyer,  and  the  mat- 
ter of  fact  alleged  so  as  to  afford  an  opportunity  to  controvert 
the  fact  or  deny  the  conclusion. 


VALiDrrr  of  Judohknt  Rendered  bt  Disqualitikd  Judos.  —  It  U  » 
fnndamental  principle  of  common  law  that  no  man  should  be  judge  in  hia 
own  case:  14  Vin.  Abr.  673;  Bangtr  v.  Oreai  Western  R'y  Co.,  5  H.  of  L.  Caa 
88,  89;  Peninsular  R.  B.  Co.  v.  Howard,  20  Mich.  25.  And  it  is  said  that  au 
act  of  Parliament,  or  of  the  legislature,  which  should  undertake  to  make  a 
judge  the  arbiter  in  his  own  cause,  would  be  void:  Cooley  Const.  Lim.  176| 
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Ool  Lit.,  lec  212;  Daif  y.  Savadge,  Hob.  212»  218.  "It  is  a  maxim  ol 
wnrj  code  in  every  country  that  no  man  should  be  judge  in  his  own  cause. 
Hie  learned  wisdom  of  enlightened  nations,  and  the  unlettered  ideas  of  ruder 
■Dcietiesr  are  in  full  accordance  upon  this  point,  and  whereyer  tribunals  of 
justioe  have  existed,  all  men  have  agreed  that  a  judge  shall  never  have  the 
power  to  decide  where  he  is  himself  a  party.  In  England,  it  has  always 
been  held  that  however  comprehensive  may  be  the  terms  by  which  jurisdio- 
tioa  is  conferred  upon  a  judge,  the  power  to  decide  in  his  own  cause  is  always 
a  tacit  exception  to  the  authority  of  his  office.  Such  I  conceive  to  be  the  law 
of  this  state":  Per  Sandford,  chancellor,  in  WaahingUm  IfU,  Co,  v.  Prke^ 
Hopk.  Ch.  1,  2.  At  common  la^,  a  judge  is  not  disqualified  beoaose  of  his 
relatifflnship,  by  affinity  or  consanguinity,  to  a  party  in  interest:  MaUer  qf 
Mam^aotHiring  Co.,  77  N.  Y.  101;  Place  v.  BtUiemuU  etc  M/g,  Co,,  28  Barb. 
6Q3w  Bat  this  is  now  made  a  ground  of  disqualification  by  the  statutes  of 
many  states,  as  is  also  the  fact  that  the  judge  has  been  previously  engaged  as 
eounsel  in  the  matter  in  controversy:  MaUer  of  Mani{/aetunng  Co,,  mprcu 
But  the  common-law  principle  of  disqualification  on  tne  ground  of  interest  is 
a  broad  and  comprehensive  one,  embracing,  for  example,  the  case  of  a  judge 
who  is  merely  a  stockholder  in  a  corporation  which  is  a  party  in  interest,  and 
whose  personal  interest  may  be,  therefore,  very  minute:  Freeman  on  Judg- 
ments,  sec  144;  Betiketh  v.  Braddock,  3  Burr.  1847;  WasJdngton  Ina.  Co,  v. 
Prke,  Hopk.  Ch.  2;  Pla4»  v.  BfUtemuia  etc  Mfg,  Co,,  28  Barb.  503;  Oregory 
V.  Cleveland  etc  R.  R,  Co,,  4  Ohio  St.  675;  and  even  his  interest  as  an  inhabi- 
tant of  a  town,  in  the  penalties  exacted  for  crimes  and  misdemeanors,  may 
disqualify  him  from  trying  snoh  cases:  C<ymmonweaUh  v.  Ryan,  5  Mass.  92; 
Pkrct  V.  Attwood,  13  Id.  340.  Under  such  circumstances  as  these,  a  judge  of 
a  court  having  jurisdiction  of  parties  and  subject-matter  may  be  "  disquali- 
fied "  from  rendering  a  judgment  or  decree  in  the  oause;  but  nevertheless  a 
disqualified  judge  sometimes  renders  judgments  either  inadvertently,  his  dis- 
qoalification  not  having  been  brought  to  his  notioe,  or,  notwithstanding  i^  • 
objection  having  been  made;  and  we  propose  in  this  note  to  consider  the  v^ 
lidity  of  these  judgments,  and  whether  they  are  void  and  collaterally  attack* 
able,  or  merely  voidable  and  conclusive  until  reversed  or  vacated  in  a  direct 
ptooeeding. 

At  Coxm ok  Law,  Judgiobt  of  Dibqualhikd  Jitdob  n  not  Von>;  Sugb 
JusoMKfT  la  Void  onlt  ukdbb  Statutobt  Ikhzbhion.  At  common  law, 
the  recusation  of  a  judge  does  not  affect  his  jurisdiction;  and  though  the  fad 
of  his  interest  in  the  subject-matter  in  controversy  will  be  ground  for  the  re- 
venal  of  his  judgment,  his  action  in  the  cause  is  regarded  merely  as  an  error 
er  irregularity,  and  the  judgment  is  therefore  not  void,  but  voidable  only,  ex- 
eept  in  the  case  of  those  inferior  tribunals  from  which  no  appeal  or  writ  of 
acror  lies:  Freeman  on  Judgments,  sec  145;  Dimu  v.  Qrand  Junction  Canal 
Ox,  17  Jur.  73;  8.  C,  16  Eng.  L.  &  Eq.  63;  Heaheth  v.  Braddock,  3  Burr. 
1847;  Heyde^/eldt  v.  Taums,  27  Ala.  423;  Trawick  v.  Trawkk,  67  Id.  271; 
MeMiUan  v.  NkhoU,  62  Ga.  36,  38;  Rhea*s  Suceeaakm,  81  La.  Ann.  323;  Oor- 
m  V.  Whittier,  3  N.  H.  268;  Steams  v.  Wright,  51  Id.  609,  610;  the  principal 
i;  Ten  £kk  v.  Shnpeon,  11  Paige,  179;  Cfregovy  v.  Cleveland  R,  R.  Co,,  4 
St  675;  Chambera  v.  Hodgea,  23  Tex.  104.  But  see  Foreman  v.  Hunter, 
69  Iowa,  550,  containing  a  mere  dictum,  contra.  And  it  is  only  under  express 
itatatory  inhibition  that  the  judgment  is  void:  Claunch  v.  CaaUeberry,  23  Ala. 
86;  Eeydet^feldt  v.  Towna,  27  Id.  423;  Fecheimer  v.  WaakmgUm,  77  Ind.  366; 
r<i»  Eick  V.  Simpeon,  11  Paige,  170;  Clianibera  v.  Hodgea,  23  Tex.  104.  In 
ol  the  states,  however,  statutes  have  been  passed  which  expressly  pro- 
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hibit  a  Judge  from  trying,  sitting  in,  or  acting  in  oertain  gpeoiflad  oaaes.  And 
this  prohibition  in  express  terms  goes  to  the  Jurisdiction;  the  Judgment  is 
wram  nonjudioe,  and  therefore  void  wherever  brought  in  question:  Freeman 
on  Judgments,  sec  146;  Clauneh  t.  CadUberry^  23  Ala.  86;  Heydei^eUU  ▼. 
TwoM,  27  Id.  423;  PwpU  y.Dela  Ouenra,  24  GaL  73;  mtcUe  qf  IVhUe,  37  Id. 
190;  Feckehner  y.  WashingUm,  TI  Ind.  366;  Buckingham  v.  Davis,  9  Md.  324; 
CoUU,  AppeOani,  5  Pick.  483;  Coffin  t.  CMe,  9  Id.  287;  Sigowmey  y.  S^bliey,  21 
Id.  101;  S.  C,  32  Am.  Beo.  248,  and  note  252;  Oag  t.  Mmot,  3  Cosh.  852, 
Boom,  AppeUani,  7  Gray,  791;  HaH  t.  Thayer,  106  Mass.  219;  Sieanu  ▼. 
Wright,  51  K.  H.  608;  Bedell  ▼.  BaUeg,  68  Id.  62;  WigandY.  Dejonge,  8  Abb. 
N.  G.  260;  Schoonmaker  y.  Ckanoater,  41  Barb.  200;  Fooi  ▼.  Morgan,  1  Hi]], 
654;  Ptfopfe  v.  7*iMetf,  50  How.  Pr.  434;  DarUng  v.  Pierce,  15  Hnn,  642;  Ma^ 
ter  qf  Hancock,  27  Id.  78;  Edwards  ▼.  i?ii«w/(  21  Wend.  63;  OaHeg  y.  Aspin- 
wall,  3  N.  T.  647;  Price  v.  Bowers,  8  Bazt.  363;  /?eam«  v.  JTeontf,  5  Gold.  217; 
OarreU  y.  Qakiies,  6  Tex.  435;  Chambers  v.  Hodges,  23  Id.  104;  Newooms  ▼. 
L^7i^  58  Id.  141;  S.  a,  44  Am.  Bep.  604.  '*It  is  no  answer  to  the  disquali- 
fication arising  from  interest  in  the  proceedings  to  say  that  the  decision  in  tbe 
cause  was  correct.  The  statute  does  not  say  that  the  judge  is  disqualified  to 
decide  erroneously,  but  that  he  shall  not  decide  at  all,  except  to  arrange  th« 
calendar  and  the  order  of  business,  or  to  dhange  the  venue" :  Per  Rhodea,  J,, 
EsUUe  qf  White,  37  Gal.  192;  PeopHe  y.  De  la  (hurra,  24  Id.  77.  And  the  mers 
affirmance  on  appeal  of  a  judgment  void  for  this  reason  under  the  statute,  im- 
parts no  validity  to  it:  Chambers  v.  Hodges,  23  Tex.  104;  MatUr  of  Hanoodt, 
27  Hun,  78.  It  is  said,  however,  that  mudi  should  be  left  to  the  disereticn 
of  the  judge  in  determining  his  own  disqualification  to  try  a  cause,  and  his 
decision  on  that  question  will  be  reversed  only  for  manifest  error:  Childress  v. 
Chim,  57  Tex.  56. 

Where  express  statutory  prohibitions  prevail.  It  has  been  held  that  where 
a  justice  of  the  peace  has  inadvertently  issued  process  or  proceeded  in  the 
prosecution  of  a  suit  in  which  he  is  related  to  one  of  the  parties  by  consan- 
guinity or  affinity,  it  is  his  duty,  on  his  attention  being  called  to  the  fact^  to 
suspend  all  further  proceedings.  He  cannot  on  that  ground  render  judg- 
ment of  nonsuit,  and  if  he  does  so,  the  judgment  will  be  reversed:  Edwards 
V.  Russell,  21  Wend.  63.  So  where  a  disqualified  judge  inadvertently  dia- 
miMed  a  suit  for  want  of  prosecution,  and  afterwards,  at  a  subaequent  term, 
on  the  application  of  the  plainti£^  reinstated  it  upon  the  docket,  it  was  held 
that  the  first  order  was  void,  and  that  the  latter  order  was  legal  and  proper: 
OasreU  v.  Qakses,  6  Tex.  435. 

A  grant  of  letters  of  administration  made  by  a  probate  judge  under  cirenin- 
stanoes  under  which  the  statute  expressly  forbids  him  to  act,  is  void:  Cq/ln  v. 
CuOs,  9  Pick.  287;  Sigoumeg  v.  Sibleg,  21  Id.  101;  &  G.,  32  Am.  I>ea  248t 
Oay  V.  Minoi,  3  Gush.  862;  Bacon,  AppeBasU,  7  Gray,  391;  Hall  v.  Thayer, 
106  Mass.  219.  So  an  order  dismissing  an  action  under  such  circumstances 
is  void:  People  v.  De  la  Ouerra,  24  GaL  73.  Under  the  provisions  of  ti&e 
Indiana  statute  of  1852,  establishing  the  court  of  common  pleas,  that  court 
had  no  jurisdiction  of  a  cause  in  which  the  judge  thereof  was  interested  as 
counsel.  Therefore,  its  judgment  rendered  in  such  a  jcause  against  a  defend- 
ant on  default  is  void,  and  a  purchaser  at  execution  sale  thereunder  takes  no 
title:  Fecheimer  v.  WashingUm,  77  Ind.  366. 

Statutes — What  Terms  or  Stattttobt  PROHtBinoif  Makb  JuDOMsar 
Von>.  — In  the  cases  where  judgments  of  disqualified  judges  have  been  held 
void  by  reason  of  statutory  inhibition,  the  terms  of  the  statute  have  been 
iireot  and  positive,  declaring  that  in  the  specified  cases,  that  is,  where  the 
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Jodgo  !■  intemtedy  is  related  to  »  party  to  the  sait^  or  has  been  of  ooonael, 
•te.»  ha  "ahaU  not  act^"  or  ''ahall  not  flit»'*  or  "ahall  not  preside,'*  or  "  shall 
Mi  hftTO  any  Toioe  ** :  See  Peopiey.  De  la  Chierra,  2i  ObI.  77;  EsUOe  qf  WUte^ . 
Zl  Id.  192;  BudMgham  v.  Davit,  9  Md.  324;  Bedell  ▼.  BaUey,  68  N.  H.  62; 
Wigattd  ▼.  D^onge,  8  Abb.  N.  0.  260;  Fooi  ▼.  Morgan,  1  HiH,  654;  MaUer  qf 
Htmeodt,  27  Hon,  78;  Price  t.  Bcwere,  8  Bazt  353;  JSeom^  ▼.  Keams,  5  Cold. 
217;  Newoome  ▼.  X^^  ^  1^^-  ^^h  S.  C,  44  Am.  Bep.  604  (constitational 
prorinon  "no  judge  shall  sit,'*  etc.).  And  in  Massachusetts  it  was  provided 
that  when  a  judge  of  probate  was  interested  in  an  estate,  it  should  be  settled 
in  another  county,  and  under  this  statute  the  acts  of  such  a  probate  judge 
were  held  Toid:  OotOe,  Appettani,  5  Pick.  483;  Coffin  ▼.  CotUe,  9  Id.  287; 
mgomjiey  t.  SiN^,  21  Id.  101;  S.  C,  32  Am.  Dec  248;  Cfay  v.  Jliinoi,  S 
Cnah.  352;  Baeon,  AppeOant,  7  Gray,  391;  HaU  ▼.  Thayer,  105  Mass.  210; 
and  see  Aldrieh,  Appettand,  110  Id.  190,  citing  Hatt  y.  Thayer,  eupra.  On 
the  other  hand,  in  a  state  where  it  was  provided  by  statute  that  a  probate 
Judge  should  not  act  as  counsel  in  a  cause  which  might  be  brought  before 
him  as  jndge^  bat  there  was  no  statute  providing  that  the  acts  of  a  judge  of 
probate  in  a  cause  in  which  he  had  acted  as  counsel  should  be  void,  or  that 
he  should  not  sit  or  act  in  such  case,  it  was  held  that  such  acts  of  a  probate 
Judge  who  had  so  acted  as  counsel  were  not  void  but  voidable  only:  8team$ 
T.  Wrig^  51  K.  H.  609,  610,  citing  the  principal  case. 

The  statate  of  Alabama  provides  that  the  judge  must  not  act  if  he  is  inter* 
•rted  or  related  to  the  parties  within  the  fourth  degree  of  consanguinity  or 
siBaity,  unless  by  their  consent  entered  of  record;  and  in  JTtfis  v.  Huaaey,  45 
Ala^  513^  it  is  said:  "If  the  provision  for  consent  had  not  been  introduced, 
there  could  have  been  no  question  about  construction.  But  the  consent 
giving  anthority  seems  to  imply  a  personal  privilege.**  And  the  court  accord- 
ingly decides  that  justice  will  be  best  subserved  by  ruling  that  the  disabili- 
ties mentioned  in  the  statute  render  the  proceedings  of  the  oourt  voidable^ 
and  not  absolutely  void,  though  no  oonsent  appears  of  record.  "  These  dis- 
qualifications may  be  unknown,  or  so  obscure  as  to  require  a  judicial  decision 
to  determine  their  existence.  It  is  a  serious  thing  to  annul  the  judgments  of 
eoorts,  and  it  ought  not  to  be  done,  where  the  oonsent  of  the  psuiiies  alone  is 
rsquisite  to  their  validity,  and  its  entry  on  the  record  is  the  only  admissible 
evidenoe  that  it  was  given."  So  also  in  Hayea  v.  CoUier,  47  Id.  726;  and  see 
Trawidtr.  Trawiek,  67  Id.  271;  McmUan t. I^iehoU,  62  0&.  36.  In  Plowman 
r.Hadermm,  59  Ala.  564,  however,  it  is  said  by  Brickell,  C.  J.:  "If  we  had 
doubti^  even  grave^  of  the  correctness  of  these  decisions,  we  could  not  be  jus* 
tified  in  departing  from  them."  And  in  Tennessee,  where  the  prohibitory 
■tstnte  contains  a  similar  provision  with  regard  to  consent,  there  must  be  a 
waiver  of  the  judicial  incompetency  as  required  by  the  statute,  or  the  judg- 
aant  will  be  void:  Price  v.  Bowere,  8  Baxt.  353;  Reams  v.  Keai-ns,  5  Cold. 
217;  HUUm  v.  MtBer,  5  Lea,  395.  But  the  statutes  of  Alabama,  Georgia,  and 
all  contain  direct  and  positive  prohibitory  terms;  and  the  condu- 
may  properly  follow,  from  the  authorities  above  cited,  that  prohibitory 
laagnage  of  a  diiect  and  positiTe  nature,  declaring  that  a  disqualified  judge 
ahall  not  act  or  sit  in  the  cause,  or  terms  of  similar  import,  are  requisite  in 
the  atatnte,  in  order  to  render  the  judgment  void. 

Tb*  statntory  language  "no  judge  of  any  court,**  etc.,  embraces  justices  of 
the  peace:  Miwards  v.  RtuaeU,  21  Wend.  66;  Foot  v.  Morgan,  1  Hill,  654:  A 
alHtate  requiring  the  appointment  of  commissioners  by  a  judge  of  the  supreme 
m  ciroait  ooort  to  make  settlements  with  executors,  etc.,  when  the  judge  of 
the  oonnty  oourt  is  interested  in  the  estate,  does  not  apply  to  the  auditing  of 
Dml  YoLi.  LXXXIV-^ 
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eUims  against  an  inaolvent  estate;  and  therefore^  if  saeh  daJms  are  audited 
by  oommissionen  appointed  by  a  coonty  ooort  jndge»  who  is  a  creditor  of  tbm 
Mtate,  their  proceedings  are  voidable  only:  Heifdei\fekU  ▼.  TownB,  27  Ala.  4211 

Waitxb  of  Judioial  Dibqualivioatxok.  — OoMent  ecumoi  Oive  JuriMctikm 
whert  SiaUUe  Dema  It  — Where  the  statate  expressly  declares  that  the  di*- 
qiialified  judge  shall  not  act  in  the  cause,  this  divests  the  judge  of  jnrisdio- 
tion  in  the  extreme  sense,  and  his  judgment  is  entirely  incapable  of  being 
made  good  by  any  omission,  wairer,  or  even  express  consent  of  both  partiesi 
Oakkg  ▼.  ^tfpfatoaO;  3  K.  T.  547;  Cbitwrse  ▼.  McArihur,  17  Barb.  410;  Chaa^ 
hen  ▼.  Cleanoater,  1  Keyes,  314;  MaUer  qfHaneoek,  27  Hnn,  82;  Chyiony,  Per 
Dun,  13  Johns.  218;  Low  ▼.  Hioe,  8  Id.  409;  Schoomnaker  ▼.  Glearunier,  41 
Barb.  200;  Bkhardafm  ▼.  WeUxme,  6  Cosh.  331;  Sigoumey  ▼.  BitiUy,  21  Pick. 
101;  8.  O.,  32  Am.  Dec  248;  Penkteular  B.  R  Co.  ▼.  Howard,  20  Mich.  25| 
People  ▼.  De  fa  Ouerra,  24  CaL  73.  In  regard  to  the  giving  of  jorisdiotion  b j 
consent,  it  is  said  in  OahUy  v.  AephwaO,  3  K.  T.  647,  552;  553,  per  Hnrl- 
bat,  J.:  "The  parly  who  desired  it  might  be  permitted  to  take  the  haiard 
of  a  biased  decision,  if  he  alone  were  to  saffiar  for  his  folly;  bat  the  state  can- 
not endure  the  scandal  and  reproach  which  woold  be  visited  upon  its  jndidaxy 
in  consequence.  Although  the  party  consent,  he  will  invariably  murmur  if 
he  do  not  gain  his  cause;  and  the  very  man  who  induced  the  judge  to  act 
when  he  should  have  forborne,  will  be  the  first  to  arraign  his  decision  aa 
biased  and  unjust.  If  we  needed  an  illustration  of  this,  the  attitude  which 
counsel  for  the  moving  party  in  this  case  assumed  toward  the  courts  the  straut 
c^  argument  he  addressed  to  it,  and  the  impression  it  was  calculated  to  maks 
•  ipon  an  audience,  are  enough  to  show  that  whatever  a  party  may  consent  t» 
io,  the  state  cannot  afford  to  yield  up  its  judiciary  to  such  attack  and  criticism 
V  will  inevitably  follow  upon  their  decisions  made  in  disregard  of  the  prohi- 
bitions of  tiie  statute  under  consideration."  **  This  language  shows  in  a  dear 
and  forcible  mMiw^  the  evils  resulting  from  the  practice  of  permitting  aaj 
fudge  to  act  under  any  circumstances  in  a  matter  wherein  his  judgment  is 
Ukely  to  be  attributed  to  improper  motives  ":  Freeman  on  Judgments,  sec 
146.  **  The  consent  of  parties  could  not  remove  his  incapacity,  or  restore  his 
competency  against  the  prohibitions  of  law,  which  was  designed,  not  merely 
for  the  protection  of  the  party  to  the  suit^  but  for  the  general  interests  ei 
justice  ":  Chambers  v.  Hodgee,  23  Tex.  113,  f>er  Wheeler,  C.  J.  "  No  restric- 
tion on  this  salutary  rule  should  ever  be  made.  Human  nature  .is  fraiL 
^  Lead  us  not  into  temptation,'  is  a  canon  of  petition  worthy  of  divine  origia, 
and  the  purity  of  the  judicial  ermine  will  be  preserved  best  by  removing  its 
wearers  far  from  all  temptation  ":  Mooter  qf  Hancock,  27  Hun,  80,  per  Dyk- 
man,  J. 

As  under  such  statutes  as  these  jurisdiction  cazmot  be  given  by  consent,  se 
a  fortiori,  the  disqualification  will  not  be  waived  by  a  failure  to  make  objec- 
tion in  the  lower  court,  or  by  appearing  and  going  to  trial:  Sigoumey  v.  89h 
ley,  21  Pick.  101;  8.  C,  32  Am.  Dec  248;  Schoonmaler  v.  Clearwater,  41  Barh. 
200;  Low  V.  Jiiee,  8  Johns.  409;  Clayton  v.  Per  Dun,  13  Id.  218;  Peopfe  v.  De 
la  Ouerra,  24  CaL  73.  And  the  objection  may  be  raised  for  the  first  time  in 
the  appellate  court:  Riehardeon  v.  Welcome,  6  Cnsh.  331;  and  see  Penkumlm 
R.  R.  Co,  V.  Howard,  20  Mich.  26. 

But  in  the  absence  of  such  statutes,  the  parties  may  give  a  diaqnaliflad 
judge  jurisdiction  by  consent^  or  by  waiver,  express  or  implied:  Steame  v. 
Wrigla,  51  K.  H.  600,  610;  the  principal  case;  Smyt/te  v.  Scoti,  3  Westem  Bep. 
746  (Ind.);  Wroe  v.  Oreer,  2  Swan,  172.  As  by  failing  to  ndse  the  objection 
at  the  trial:  Shropehire  v.  State,  12  Ark.  190;  Sweepater  v.  Oainee,  19  Id.  96| 
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PMffnm  ▼.  WaMngkm.  43  Id.  33;  MeMiUan  v.  NichoU,  62  Ga.  36^  38;  BOb- 
word  T.  Moore,  6  Iowa,  436;  Craaer  v.  Goodwin,  1  Lea,  125;  when  the  party 
objactiiig  had  fall  knowledge  of  the  existence  of  the  disqualification:  Steanu 
r.  ITfV^  51  N.  H.  600,  610;  the  principal  case;  Dam  v.  AUen,  11  Pick.  466. 
In  ■ome  statei^  however,  the  statute  oonoeming  the  disqnalifioation  of 
{adgea  provides  that  he  may  acquire  jurisdiction  with  the  consent  of  the 
parties:  See  PHbs  ▼•  Bowen,  8  Baxt.  353;  ReoBm  t.  Keama^  5  Cold.  217; 
Erne  T.  Hutae^,  45  Ala.  513;  ffa^  ▼.  ColUer,  47  Id.  726;  MeMiOan  v. 
FiAoiB,  68  Ga.  86.  And  in  these  states  it  has  been  held  that  an  objection 
sn  tiie  ground  of  the  disqnalifioation  of  the  judge  comes  too  late  after  judg- 
npnt:  Wroer.  Chfwr,  2  Swan,  172;  Oroehr  y.Cfoodwin,  1  Lea,  125;  see  also  Him 
T.  JTiiM^,  45  Ala.  518;  JToyes  t.  CoOier,  47  Id.  726;  MeMUkmY.  Nkhoia,  62 
Id.  86;  Imt  see  Price  ▼.  Bowen,  8  Bazt.  333;  Reemu  y.  Keanw,  5  Cold.  217. 
A  oonfeanon  of  judgment  in  writing  before  a  justice  of  the  peaoe  related  to 
either  paity>  ia  a  substantial  compliance  with  that  section  of  the  code  requir- 
ing a  waivar  In  writing  of  the  relationship  of  the  justice,  and  estops  the 
party  to  qnestioa  the  validity  of  the  judgment:  BUton  v.  Mtttar,  5  Lea,  305. 
In  BaUwim  v.  CUSbias,  10  Wend.  167,  it  is  held  that  where  a  special  power 
is  granted  te  judges  by  statute,  such  as  the  power  of  aseesBing  the  damages 
«f  individQals  in  consequence  of  a  publio  improvement,  and  it  is  required 
tiiat  they  shall  not  be  interested,  the  statute  must  be  striotiy  pursued,  end 
generallj  apeaking,  it  must  appear  upon  the  face  of  the  proceedings  that  the 
Jodga  is  not  interested.  Yet  a  party  who  on  such  a  proceeding  appears  be- 
fore tiia  judges  and  contests  the  claim  without  objecting  to  the  judges  on 
tiie  ground  of  interest,  will  be  deemed  to  have  waived  the  objection,  and 
the  proceeding  will  be  valid  although  the  proceedings  do  not  show  that  the 
judges  were  disintereBted.  See  also  OUberi  v.  OolurnUa  Turnpike  Co,,  3 
lohna.  Cbs.  107;  &  C,  3  Id.  541. 

DDQUiUnD  JUIX}S  MAT  PXRFOBM  NOV-JUDIOIAL  AKD  HXBELT  MdOS- 

nooAX.  Aon.  Neither  the  oommon-law  role,  nor  the  ordinary  statutory 
proiulMtions,  render  a  judge  inoonipetent  to  perform  purely  ministerial  acts: 
Haifee  v.  Collier,  47  Ala.  728;  and  he  may,  though  disqualified  to  try  the  case, 
■ake  aneh  preliminary  orders  as  are  merely  formal  and  tend  only  to  prepare 
the  eaM  lor  trial,  "  or  as  are  necessary  for  the  continuance  of  the  cause  to  a 
fatara  term,  at  which  a  qsalified  judge  may  be  preeent":  Bvdtingham  v. 
Dmie,  9  Md.  324;  Heydei/tUU  v.  Toiwne,  27  Ala.  423;  Matter  qf  Byers,  72 
H.  T.  1,  10;  the  prinoipsl  case;  and  he  may  arrange  the  calendar,  regulate 
the  ordar  of  bnsmeas,  or  change  the  venue:  EtUUe  <if  WhUe,  37  CsL  190; 
Petpie  Y,  Dela  Chierra,  24  Id.  73;  or  receive  an  indictment  from  the  grand 
Jny.  and  make  ordera  preliminary  to  the  trial  of  a  case  in  which  he  has 
aetsd  aa  counsel:  Oodt  v.  Stafe^  8  Tex.  App.  659.  So  a  judge  may  confess 
Jndgment  against  himself  in  a  suit  in  his  own  court,  to  which  he  is  a  party, 
as  tisBve  ia  no  trial,  and  nothing  to  decide  in  the  cause,  and  it  is  a  convenient 
fcactioe:  Thornton  r.  Lane,  11  Ga.  520.  The  cironmstanoes  of  each  case 
■■■t,  however,  determine  whether  the  judge  should  act  in  any  degree  or 
net;  wiiere  a  continuance,  or  filing,  receiving,  or  amending  pleadings  would 
irsjvdioe  one  of  the  parties,  and  objection  is  made,  the  judge  cannot  act; 
bat  ha  the  absence  of  all  objection  the  judge  may  act,  and  in  aU  such  in- 
atsaeea^  and  in  all  other  mere  matten  of  course  which  decide  no  question  of 
ti^Kt,  bat  simply  assist  both  parties  to  the  trial  of  the  case:  Buckingham  v. 
2>asi<  9  Md.  824. 
Jjnaaacnov  raom.  KmiaauK  wHiir  No  Othkb  Juvob  oah  act.  — It  has 
denied  that  there  can  be  any  jurisdiction  from  necessity  in  the  case  of  a 
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duqpialiilad  Judge:  Amm^fnomf  Salk.  896;  see  ^noiifmoKi^  Balk.  201;  and  Holt^ 
C.  J.,  in  Moffor  ^  LomcUm  v.  Mcurhiidk,  11  Mod.  164^  and  th«  principal  caae. 
But  in  14  Yin.  Abr.  573^  it  ia  aaid:  "If  an  action  be  saed  in  bank  against  all 
tbe  jndges  there,  in  each  caae,  for  neoeaaity,  they  shall  be  their  own  judgea.** 
8o^  Powell,  J.,  in  Ma^for  qf  London  v.  Jliarhwiek,  11  Mod.  164;  and  it  may  ba 
considered  aa  aettled  by  the  case  of  MdUer  qfRyera^  72  N.  T.  1,  where  the  an- 
thoritiea  are  collated  and  discossed,  that  sooh  jurisdiction  may  exist  In  that 
ease  the  oondnaton  is  reached,  that  where  a  judicial  officer  has  not  snch  an 
interest  in  a  cause  or  matter  as  that  the  result  must  neceasarily  affsct  hia 
personal  or  peonzuaiy  interest^  or  where  his  interest  is  minute,  and  lie  has  so 
exduBiTe  a  jurisdiotion,  by  constitution  or  statute,  that  his  refusal  to  act  in 
the  canse  or  matter  will  prevent  any  proceeding  in  it,  he  may  act  ao  bar  aa 
tiiat  there  may  not  be  a  failure  of  remedy.  And  it  is  also  held  in  that  case 
that  a  pronsion  of  statute  declaring  that  no  judge  shall  sit  in  a  case  wlieve 
he  is  interested^  is  as  much  affected  by  the  necessity  erating  or  created  b j 
the  conferment  of  exclusive  jurisdiotion  by  another  statute,  as  is  the  similar 
role  of  common  law.  So  also  in  the  Matter  <\f  Lotfe,  2  Barb.  Gh.  39,  it  ia 
held  that  the  provision  of  statute  prohibiting  any  judge  from  sitting  where 
he  is  related  to  either  of  the  parties  is  controlled  by  the  constitution  as  the 
paramount  law;  and  therefore^  as  the  oonstitntion  gives  to  parties  an  appeal 
to  the  chancellor  from  all  inferior  equity  tribunals,  and  the  legislature  has 
made  no  provision  authoriring  any  other  person  to  sit  for  him  in  a  case  where 
he  is  related  to  one  of  the  parties,  the  chancellor  is  bound  to  hear  an  appnal, 
even  where  a  near  relative  is  personally  interested  therein.  And  in  general, 
if  the  disqualified  judge  is  the  sole  judge  who  can  hear  the  cause,  and  the 
parties  would  suffer  great  delay  and  expense,  and  almost  a  denial  of  justioa 
if  he  does  not  hear  it,  he  may  properly  hear  and  decide:  Matter  qf  Sjfen,  72 
N.  T.  1;  Heyder^ddt  v.  Tousm^  27  Ala.  423;  Comnumweatth  v.  Rfan,  6  Masa. 
92;  Piereev.  Attwood,  13 Id.  340;  TmEiekY.  Strnpaon,  11  Paige,  179;  Matter 
qf  the  Paruhee  </  Chreat  Oharte  and  Kenmngton,  2  Strange,  1173;  Thelbaon  ▼• 
Rtndieaham^  7  H.  of  L.  Gas.  429. 

RULIB    OONOKBNDrO    DlBQUALIVZOATION    AjPFLY^    THOUGH    OHLT    OhX    OV 

SsvxBAL  JuDQEs  OoNHTiTUTiHQ  CouRT  BB  DiSQUAumix  Under  stat- 
utes that  make  the  judgments  of  a  disqualified  judge  void,  a  decision  ren- 
dered by  a  court  consisting  of  several  judges,  one  of  whom  is  '^'fq"%lifkd^ 
is  void:  OakUy  v.  AaptmoaUf  3  N.  Y.  647  (where  one  of  the  judges  of  tiie  court 
of  appeals  being  disqualified,  the  decLsion  was  vacated,  and  a  reargument  or- 
dered); Conoerae  v.  MeArthur,  17  Barb.  410.  In  every  grant  of  judicial  power, 
an  exception  is  implied  that  the  judge  shall  not  sit^  where  he  is  interested  or 
related  to  the  parties,  and  this  exception,  it  seemn,  is  implied  in  the  provis- 
ion of  the  constitution  dedsring  that  the  court  of  appeals  shall  consist  of 
eight  judges:  (kJUqf  v.  AapimnO,  3  N.  Y.  647.  At  common  law,  the  judg- 
ment, though  not  void,  will  be  reversed  or  vacated  in  a  proper  proceeding. 
Thus,  where  one  of  the  justices,  without  whom  there  was  not  a  competent 
number  present  to  do  business^  was  interested  in  the  cause,  the  judgment^ 
though  not  void,  was  voidable:  Cforria  v.  jniittier,  3  N.  H.  268;  Hetteth  v. 
Braddoek,  3  Boir.  1847.  So  in  Queen  v.  Juatieee  qf  HerifordsMrt,  6  Q.  B.  763; 
it  was  held  that  if  any  one  of  tiie  magistrates  hearing  a  oase  at  seasiona  be 
intereated  in  the  reault,  the  court  ib  imprq^ly  conatituted,  and  an. order 
made  in  the  caae  will  be  quashed  on  eerthrarL  It  ia  no  answer  to  the  objeo- 
tion,  that  there  was  a  majority  in  favor  of  the  decision,  withont  reckoning 
the  vote  of  the  interested  magistrate;  nor  that  he  withdrew  before  the  deois- 
Ion,  if  he  appear  to  have  joined  in  discussing  the  matter  with  thft  other  migis- 
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tntes:  See  also  Quern  v.  Jtutiee$  qfSt^oOt,  18  Id.  416.  But  the  mere  presence 
cf  a  disqualified  judge  who  takes  no  part  in  the  decision,  and  in  no  way  in- 
tnanciea  it^  and  whose  presence  is  unnecessary  to  complete  the  qnoram,  will 
■oi  inralidate  tiie  dectsioii:  Queen  y.  JuOkee  qf  London^  18  Id.  421.  So  where 
two  oat  of  the  tlizee  jndges  oonstitatiDg  the  appellate  ooort  were  disqualified, 
aa  they  liad  been  of  ooonsel  in  the  canse,  and  the  parties  stipulated  to  argue 
the  eaaae  before  the  other  justice,  who  bad  not  been  of  counsel,  the  decision 
of  this  jodge^  tiie  othen  sitting  fro  forma^  to  make  up  a  quorum,  was  held 
to  be  valid:  Wither  t.  Bogcaa^  1  Wis.  611. 

Jvsm  m  FAOia  — The  judgment  of  a  judge  who,  though  not  a  judge  ift 
j/mre^  m  «  judge  ds  fiudU^  acting  under  color  of  election  or  appointnient,  is  not 
void,  and  cannot  be  collaterally  attacked,  and  an  objection  to  his  authority 
or  eoaBBlaBion  must  be  made  before  the  trial,  or  it  will  be  disregarded:  (km 
▼.  airfe;  6  lod.  1;  SlaU  v.  Murdod,  86  Id.  124;  Mogen  t.  Beauchamp,  1  Kortii 
Ii«fesm  Bepu  185  (Ind.);  WoodMe  y.  Wagg,  71  Me.  207;  Jofmmm  y.  McOMff, 
76  Id.  432;  8iaU  y.  Awme,  2  Nott  &  McO.  27;  BUmU  y.  AUuig,  12  OhJo^  16; 
OmufbdlT,  OontmouweaUh,  96  Pa.  St.  914;  Maatenon  y.  Matthmoe,  60  Ala.  260; 
■■d  see  HOdreth'e  Beire  y.  Mclntgr^e  Demaee^  19  Am.  Dec  61,  and  note  66  en 
de  /acUk  The  acts  of  a  judge  under  the  age  required  by  the  constittt- 
Yidid  until  he  is  remoYed  fwm  office:  B/adk6ttmY.  Sfatf0^SHead,69OL 
Ihe  title  ol  a  judge  to  his  office  who  is  acting  under  oolor  of  appointment  oan- 
m4  be  questioned  in  a  suit  to  enjoin  the  collection  of  a  judgment  rendered  by 
Inm.  BSa  title  to  office  oan  be  determined  only  in  a  9110  vforranio  prooeedingf 
▼.  Wanimugh,  99  Ind.  812;  Pqpin  y.  Lachenmeger,  45  N.  Y.  27. 
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Stoby  V.  Jersey  City  and  Bebqen  Podtt  Plank 

KoAD  Company. 

115  Nbw  Jbbbst  Equity,  IS.] 

OeouTATiojx  OF  Past  oi  Anohent  Highway  ok  Which  Plavk  Road  n 
ComTBUOTED  by  a  railway,  with  the  consent  of  the  plank-road  oompany, 
but  without  the  consent  of  a  stockholder,  the  plank-road  company  bar- 
ing been  authorized  by  the  legislature  to  lay  ndls  upon  their  road,  ia  no 
Tiolation  of  the  rights  of  such  stockholder. 

Bali  bt  Plank-road  Coicpakt  oi  Whole  ob  Pabt  ov  thub  Road  to  a 
railroad  company,  without  the  personal  consent  of  a  atockhaldigv  is  not 
■ndh  an  infringement,  if  any,  of  his  rights,  as  will  be  raatraiiiad  by  in- 
junction. 

Obanqb  ov  RouTB  OF  pLAKK  RoAD  BY  AuTHOBiTY  OV  LwanojauBM,  at  tha 
instance  of  the  plank-road  company,  is  not  a  fundamental  change  of  tha 
objects  of  the  company,  or  a  fundamental  alteration  of  the  structora 
thereof,  which  equity  will  restrain  at  the  instance  of  a  stockholder. 

CinzBB  OAKNOT  BB  Ebjoinbd  vbom  Pbtitionibo  Eithxb  BBABcn  ov  LiaiB- 
LATUBB  upon  any  subject  of  legislation  in  which  he  is  interested;  such 
an  injunction  would  be  an  unauthorized  abridgement  of  the  poUtioalrig^ta 
of  the  party  enjoined. 

OnrxBAL  Law  ov  Statb  Pbotidikg  that  Chabtxb  ov  Bvbbt  CSobpoba- 
TIOB  Gbantbd  by  Legiblatitbb  shaU  be  subject  to  alteration,  suspen- 
sion, and  repeal,  in  the  discretion  of  the  legislature,  has  the  eflfoet  of 
reaerving  to  the  legislature  the  right  of  altering;  suspending,  or  repeal- 
ing a  charter  granted  after  the  enactment  of  such  statute,  wh«neY«r,  in 
their  diMretion,  the  public  good  may  require  it,  as  fully  as  if  the  reaerva- 
tion  were  inserted  in  the  charter;  and  all  the  oontracts,  express  or  im- 
plied, resulting  from  the  act  of  incorporation,  and  its  aooeptanoe  by  tfaa 
stockholders,  must  be  deemed  to  have  been  entered  into  by  both  partiaa 
subjeot  to  that  reservation. 

KVAixoH  by  Gbfkral  Law  TO  Lboislatubb  ov  Riobt  to  Axaib  OB 
BxTBAL  0habtxb8»  is  in  itMlf  valid,  whatever  Umitatioa  to  tha  li^ 

IM 
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may  «ziat;  and  a  court  of  equity  ought  not»  upon  a  motioii  for  a  praiim- 
inary  injimetioii,  to  pranoonce  any  alteration,  snupansxon,  or  repeal  of  a 
diartor  to  be  nnoomstitational  or  illegal;  and  mnch  leas  ahould  it  maks 
neh  declamtioffi  in  advanoe  of  any  actnal  legisUtion. 
Cmaa  ov  Squitt  will  hot  Qraut  iNjuNonoM  ufoh  Bill  bt  Stoob- 
M0LDKE  in  a  plank-road  company,  restraining  the  company,  ita  officer^ 
Btoekholden,  etc.,  from  making  or  aiding  in  any  application  to  the  legiih 
latore  to  abandon  or  change  any  part  of  their  roate,  on  the  ground  thai 
tiiis  woold  be  fondamentally  changing  the  objeota  of  the  company^  with* 
eat  the  cooMnt  of  the  complainant. 

Bill  filed  by  Story,  a  stockholder  in  the  Jersey  City  and 
Batgen  Point  Plank  Boad  Company,  for  an  injunction  re- 
straining the  company  from  the  commission  of  acts  alleged 
to  be  prejudicial  to  ilie  interest  of  the  complainant  as  such 
stockholder.  The  company  was  incorporated  in  1840,  and 
was  authorized  to  build  a  plank  road  between  specified  ter- 
mini and  on  a  specified  route,  and  the  road  was  constructed 
pursuant  to  the  charter.  Part  of  the  highway  over  which  the 
road  was  built  was  i>art  of  an  ancient  highway  laid  out  and 
opened  in  1786.  The  Jersey  City  and  Bergen  Railroad  Com- 
pany was  incorporated  in  1859,  and  empowered  to  build  a 
horse-railroad  between  the  same  termini,  and  authorized  to 
purchase  any  plank  road  or  roads  within  the  limits  specified 
in  the  charter.  The  company  was  also  prohibited  from  con- 
structing its  road  within  fifty  feet  of  any  plank  road,  without 
the  consent  of  the  plank-road  company,  except  to  cross  the 
same.  In  1860  a  supplement  to  the  charter  of  the  plank-road 
eompany  was  passed,  by  which  it  was  authorized  to  lay  rails 
and  run  cars  on  its  road,  and  to  straighten  or  widen  its  road. 
The  complainant  never  personally  consented  to  this  act,  or  to 
the  act  incorporating  the  railroad  company.  By  virtue  of  the 
supplement  of  1860  to  the  charter  of  the  plank-road  com- 
pany, the  promoters  of  the  railway,  who  owned  a  majority  of 
the  stock  of  the  plank-road  company,  claim  the  right  of  laying 
the  railway,  and  the  plank-road  company  claim  the  right  of 
allowing  the  railroad  company  to  do  so  upon  that  part  of  the 
ancient  highway  which  forms  a  portion  of  the  plank  road,  and 
they  have  made  arrangements  to  that  end,  and  have  advertised 
that  application  will  be  made  to  the  legislature  for  power  to 
alter  the  route  of  the  plank  road,  and  to  straighten  the  same. 
And  the  promoters  of  the  railway  also  threaten  and  intend  that 
the  plank-road  company  shall  give  its  consent  to  the  ocoupa- 
tm  of  its  road  by  the  railway,  or  to  make  a  sale  of  the  plank 
load  or  a  part  thereof  for  that  purpose.    The  bill  alleges  that 
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if  the  intention  of  the  companies  and  of  the  persons  owning 
the  majority  of  the  stock  of  the  plank-road  company  and  in- 
terested in  the  railway  are  carried  into  operation,  therpurpose 
and  object  of  the  plank-road  company  will  be  abandoned  and 
its  route  altered  without  the  complainant's  consent;  that  the  . 
funds  of  the  complainant  and  of  the  corporation  will  be  de- 
voted to  other  objects  than  those  of  the  corporation;  that  the 
act  of  the  legislature  intended  to  be  applied  for  wHly  if  passed, 
impair  the  franchise  of  the  company,  the  capital  stock  and 
franchises  will  be  diverted  from  the  objects  of  the  corporation 
whose  objects  and  structure  will  be  fundamentally  changed, 
and  the  obligation  of  the  contract  between  the  complainant 
and  the  state  and  of  the  contracts  between  the  complain- 
ant and  the  company  and  the  other  stockholders  thereof 
will  be  impaired.  The  bill  prays:  1.  An  injunction  restrain- 
ing the  plank-road  company  from  consenting  to  the  occupa- 
tion of  any  part  of  the  plank  road  by  the  railway,  and  the 
railroad  company  from  accepting  such  consent  without  the 
consent  of  the  complainant;  2.  An  injunction  restraining 
the  plank-road  company  from  selling  any  part  of  its  road  to 
the  railroad  company;  and  the  railroad  company  from  mak- 
ing the  purchase  without  the  complainant's  consent;  8.  An 
injunction  restraining  the  plank-road  company  from  making 
any  application  to  the  legislature  for  authority  to  abandon  any 
part  of  the  plank  road,  or  to  change  frmdamentally  the  objects 
of  the  company,  or  to  alter  funda^ientally  the  structure  of  the 
road,  without  the  complainant's  consent;  and  the  railroad 
company,  its  officers,  stockholders,  and  promoters,  from  aid- 
ing and  abetting  such  application;  and  4.  An  injunction  re- 
straining the  railroad  company  from  constructing  a  railway 
on  the  part  of  the  plank  road  in  question.  The  cause  was 
heard  upon  the  bill,  answer,  and  affidavits. 

OUehristj  for  the  complainant. 
ZdbrishiSf  for  the  defendants. 

By  Court,  Gbsbn,  Chancellor.  Most  of  the  points  discussed 
by  counsel  upon  the  hearing,  and  upon  which  the  decision  of 
the  present  application  in  any  degree  rests,  are  free  from  seri- 
ous doubt  or  difficulty.  At  the  present  stage  of  the  cause,  they 
will  be  disposed  of  without  further  discussion  by  stating  briefly 
the  grounds  of  the  decision. 

I  am  of  opinion: — 

1.  That  the  occupation  of  a  part  of  the  ancient  highway  on 
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which  the  plank  road  is  conBtmcted  by  the  railway,  with  the 
ooDsent  of  the  plank-road  company,  without  the  personal 
opQBent  of  the  complainant^  the  plank-road  company  having 
been  authorized  by  the  legislature  to  lay  rails  upon  their  road, 
is  no  Tiolation  of  the  rights  of  the  complainant  as  a  stockholder 
of  Bald  company. 

2.  That  the  sale  by  the  plank-road  company  of  the  whole,  or 
a  pari  of  their  road,  to  the  railroad  company,  without  the  per- 
sonal consent  of  the  complainant,  is  not  such  an  infringement, 
if  any,  of  the  complainant's  rights  as  a  stockholder,  as  this 
eonii  will  interfere  to  restrain  by  injunction. 

3.  That  a  change  of  the  route  of  the  plank  road  by  autlunity 
of  the  legialatare,  at  the  instance  of  the  plank-road  company, 
is  not  a  fundamental  change  of  the  objects  of  the  company, 
nor  a  fondamental  alteration  of  the  structure  thereof,  which 
oipiity  will  restrain  at  the  instance  of  a  stockholder. 

Thia  disposes  of  the  motion  as  far  as  an  injunction  is  asked 
to  protect  the  property  of  the  complainant,  or  his  rights,  from 
any  Tiolation  by  the  acts  of  the  defendant  under  existing  laws. 

But  the  court  is  further  asked,  that  the  plank-road  company 
may  be  perpetually  restrained  from  making  any  application  to 
the  legislature  for  authority  to  abandon  any  part  of  their  plank 
load,  or  to  alter  fundamentally  the  structure  of  the  said  com- 
pany; and  that  the  said  company,  its  officers  and  promoters, 
may  be  perpetuaUy  enjoined  from  aiding  and  abetting  such 
application. 

This,  it  is  believed,  is  the  first  instance  in  this  country  of 
an  application  to  a  court  of  equity  to  restrain,  by  writ  of  in- 
junction, an  application  to  the  legislature  for  any  purpose, 
either  of  public  or  private  concern.  It  is  admitted  that  there 
is  no  American  precedent  for  the  exercise  of  such  power.  This 
fui  in  itself,  though  not  decisive,  is  a  persuasive  argument 
against  the  propriety  of  its  exercise.  In  England,  though 
af^lications  to  Parliament  have  been  restrained  by  injunction, 
the  practice  is  of  very  recent  origin,  and  there  are  but  few 
reported  oases  of  its  exercise.  It  was  adopted  by  Vice-Chan- 
cdlor  Shadwell,  in  1881,  in  CimK/  v.  ManeheHer  and  BolUm 
Canal  Co.f  2  Buss.  &  M.  480,  and  in  Ware  v.  Orand  Jwfictian 
WaUr  Works  Co.^  2  Id.  470,  and  note.  The  former  case  was 
eompromioed  without  appeal;  the  latter  was  reversed  on  appeal 
by  the  lord  chancellor. 

In  StoekUm  and  Hartlepool  Ry  Co.  v.  Leede^  and  Zltnt, 
CUmnu  IPy  Coe.,  2  PhilL  666  (1848),  an  injunction  was 
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granted  by  Vice-Chancellor  Shadwell  to  restrain  a  railroad 
company  from  opposing  a  bill  brought  before  Parliament  by 
another  railroad  company  for  the  amalgamation  of  the  two 
companies.  On  appeal,  the  injunction  was  dissolved  upon  the 
merits,  though  the  jurisdiction  of  the  court  was  maintained  by 
Lord  Cottenham. 

In  Heathcote  v.  North  Staffordehire  Ry  Co.y  2  Macn.  &  G. 
100  (1850),  an  injunction  was  granted  by  the  vice-chancellor, 
restraining  the  defendants  from  making  application  to  Parlia- 
ment for  any  act  to  authorize  them  to  abandon  certain  branch 
railways,  or  to  authorize  anything  to  be  done  or  omitted  by 
the  company,  inconsistent  with  or  repugnant  to  a  covenant 
entered  into  by  them  with  the  complainant.  This  injunction 
was  also  dissolved  by  Lord  Cottenham  upon  the  merits.  In 
no  one  of  these  cases  was  the  injunction  restraining  a  party 
firom  making  application  to  Parliament,  either  in  support  of  or 
in  opposition  to  a  bill,  finally  sustained. 

There  are  a  number  of  cases  in  which  the  court  have  en- 
joined a  corporation  having  funds  for  distinct  objects  from 
using  them  to  promote  an  application  to  Parliament  for  a  fun- 
damental change  in  their  charter.  But  this,  it  is  obvious,  is 
an  exercise  of  power  resting  on  very  difierent  principles.  It 
ifl  simply  a  restraint  upon  the  corporation  of  a  diversion  of  its 
funds  from  the  purposes  for  which  they  are  held  in  trust  to 
other  and  different  purposes:  Attomey-Oeneral  v.  Ooty.  of  Nor- 
wichf  16  Sim.  225;  Muni  v.  Shrewsbury  and  Chester  JS'y  Co., 
18  Beav.  1;  Stevens  v.  SovJth  Devon  R^y  Co.,  13  Id.  48;  Ghreat  West, 
R'y  Co.  V.  Rushouty  5  De  Gex  &  S.  290;  S.  C,  10  Bug.  L.  & 
Eq.  72;  Simpson  v.  Denison,  10  Hare,  51;  S.  C,  16  Jur.  828. 

The  rule  seems  to  be  well  settled  in  England,  that  a  court 
of  equity  will  not,  either  at  the  instance  of  a  stockholder  or  of 
a  third  party,  restrain  a  corporation  from  applying  to  Parlia- 
ment for  an  alteration  of  its  charter. 

As  has  been  already  intimated^  the  jurisdiction  of  the  court 
of  chancery  to  restrain  a  party  from  petitioning  Parliament  for 
or  against  a  measure  has  been  repeatedly  affirmed  by  the 
English  chancellors.  Thus,  in  Stockton  and  Hartlepool  J2'y 
Co.  V.  Leeds,  and  T^irsk,  and  Clarence  Ry  Cos.,  2  Phill.  666, 
Lord  Cottenham  said:  *^  There  is  no  question  whatever  about 
the  jurisdiction;  a  party  who  comes  to  oppose  a  railway  bill 
in  Parliament  does  so  solely  in  respect  of  his  private  interest, 
not  as  representing  any  interest  of  the  public,  or  for  the  pur- 
pose of  communicating  any  information  to  Parliament.    This 
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oonri,  therefore,  if  it  sees  a  proper  case  connected  with  private 
property  or  interest,  has  just  the  same  jurisdiction  to  restrain 
a  partj  fix>m  petitioning  against  a  bill  in  Parliament  as  if  he 
were  bringing  an  action  at  law,  or  asserting  any  other  right 
connected  with  the  enjoyment  of  the  property  or  interest 
which  he  claims";  and  in  the  earlier  case  of  Ware  v.  Orand 
Junction  Water  Works  Co.,  2  Russ.  &  M.  470,  Lord  Chancellor 
Brougham  said:  ''  It  is  quite  idle  to  represent  this  as  an  at- 
tempt to  restrain  by  injunction  the  proceedings  of  Parlia- 
ment." 

It  will  be  freely  admitted  that  the  injunction  operates  di- 
rectly, not  upon  the  legislature,  but  upon  the  party  enjoined, 
and  in  no  wise  interferes  with  the  exercise  by  the  legislature 
of  its  rightful  powers.    But  I  cannot  resist  the  conviction  that 
such  exercise  of  power,  under  our  form  of  government,  is  an 
infiringement  of  the  rights  of  the  people  and  of  their  represent- 
atives.   If  not  a  direct  infraction  of  the  bill  of  rights  and  of 
the  letter  of  the  constitution,  it  is  in  conflict  with  the  spirit  of 
republican  government  and  the  structure  of  its  institutions. 
Every  citixen  has  an  unquestioned  right  to  petition  either 
branch  of  the  legislature  upon  any  subject  of  legislation  in 
which  he  is  interested.    Every  legislator  has  a  right  to  be  in- 
formed of  the  views  and  wishes  of  all  parties  interested  in  the 
enactment  of  a  law.    This  right  to  perfect  freedom  of  inter- 
course between  the  representative  and  his  constituents  is  not 
founded  upon  any  constitutional  provision,  or  bill  of  rights, 
but  springs  from  the  very  structure  of  the  government.    By 
what  authority  shall  this  court  step  between  the  representa- 
tive and  his  constituents,  and  deny  to  the  one  or  the  other  the 
exercise  of  his  political  rights  in  their  fullest  freedom?    It  is 
conceded  that  the  legislative  powers  cannot  be  trammeled  by 
injunction.    The  legislature  can  neither  be  restrained  from 
legislating  upon  any  subject,  nor  from  exercising  their  au- 
thority to  obtain  information  upon  any  matter  of  legislation. 
And  if  the  legislature  cannot  be  restrained  from  asking  the 
information,  can  the  citizen  be  restrained  from  giving  it?    Are 
the  rights  of  the  representative  more  sacred  than  those  of  his 
constituents?    It  appears  to  me  that  the  granting  of  such  in- 
formation is  an  unauthorized  abridgment  of  the  political  rights 
of  the  party  enjoined.    The  proper  office  of  courts  of  justice  is 
to  maintain  and  enforce  the  legal  and  equitable  rights  of  par- 
ties litigant,  as  established  by  existing  law.    It  is  no  part  of 
their  office  to  determine  in  advance  what  laws  ought  or  ought 
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not  to  be  enacted,  or  to  interfere,  directly  or  indirectly,  with 
the  course  of  legislation. 

The  complainant's  bill  is  framed  upon  the  theory  that  the 
charter  of  an  incorporated  company  cannot  be  altered  in  any 
essential  particular,  even  with  the  consent  of  the  corporation, 
without  the  consent,  express  or  implied,  of  every  stockholder; 
and  that  such  alteration  would  be  unconstitutional  as  impair- 
ing the  obligation  of  the  contract  entered  into  between  the 
state  and  such  stockholder.  If  this  doctrine  should  be  ad- 
mitted in  its  fullest  extent^  it  is  not  perceived  that  it  can  affect 
the  result  of  the  present  application. 

When  the  charter  of  the  Jersey  City  and  Bergen  Point 
Plank  Boad  Company,  of  which  the  complainant  claims  to  be 
a  stockholder,  was  granted,  it  was  provided  by  a  general  law 
of  the  state  that  the  charter  of  every  corporation  granted  by 
the  legislature  should  be  subject  to  alteration,  suspension,  and 
repeal,  in  the  discretion  of  the  legislature.  The  legislature, 
therefore,  in  granting  the  charter  to  the  plank-road  company, 
must  be  deemed  to  have  reserved  to  themselves  the  right  oif 
altering,  suspending,  or  repealing  the  charter,  whenever  in 
their  discretion  the  public  good  might  require  it^  as  fully  as  if 
the  reservation  were  inserted  in  the  charter.  And  all  the  con- 
tracts, express  or  implied,  resulting  from  the  act  of  incorpora- 
tion and  its  acceptance  by  the  stockholders,  must  be  deemed 
to  have  been  entered  into  by  both  parties  subject  to  that  reser- 
vation. Whatever  limitation  may  exist  to  the  reserved  right 
of  the  legislature  to  alter  or  repeal  the  contract,  I  am  clear 
that  the  reservation  is  in  itself  valid,  and  that  this  court  ought 
not,  upon  a  motion  for  a  preliminary  injunction,  to  pronounce 
any  alteration,  suspension,  or  repeal  of  the  charter  to  be  uncon- 
stitutional or  illegal.  Much  less  should  this  court  make  such 
declaration  in  advance  of  any  actual  legislation. 

The  plank-road  company  were  incorporated  with  power  to 
construct  a  plank  road  upon  an  ancient,  public  highway, 
and  wilh  the  franchise  of  taking  tolls  thereon.  No  limit  is 
fixed  for  the  duraton  of  the  charter.  The  legislature  have 
since  incorporated  a  company  to  construct  a  horse-railroad 
between  the  same  termini.  They  have  authorized  the  rail- 
road company  to  purchase  the  plank  road.  They  have  also 
authorised  the  plank-road  company  to  lay  rails  upon  their 
track.  They  have,  however,  provided  that  if  the  plank 
road  is  purchased  by  the  railroad  company,  the  plank  road 
shall  be  continued;  and  if  the  rails  are  laid  thereon  by  the 
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plank-road  companyi  they  shall  be  bo  laid  as  not  to  hinder  or 
obfltroct  public  travel.  It  must  be  presumed  that  the  public 
convenience  demanded  the  increased  facility  to  be  afforded  by 
the  construction  of  the  railroad.  Of  that  the  legislature  were 
the  peculiar  exclusive  judges. 

The  complainant,  a  stockholder  in  the  plank-road  comi>any, 
now  asks  that  the  company  shall  be  restrained  from  making 
any  application  to  the  legislature  to  abandon  or  change  any 
part  of  their  route^  for  this  it  is  insisted  would  be  fundamen- 
tally changing  the  objects  of  the  company  without  his  consent; 
and  that  the  railroad  company,  its  officers,  stockholders,  and 
promoters,  shall  be  enjoined  from  aiding  and  abetting  such 
application.  If  this  claim  have  any  foundation  in  law  or  in 
equity,  which  is  by  no  means  admitted,  and  if  it  be  recog- 
nised, it  would  place  it  in  the  i)ower  of  a  single  stockholder, 
for  his  o¥m  pecuniary  interest,  against  the  wish  of  every  other 
stockholder,  and  the  convenience  of  the  whole  community 
interested  in  the  line  of  travel,  to  prevent  even  a  petition- for  m 
change. 

The  injunction  is  denied,  without  costs. 


Foiwsa  ov  Rin.ROAT>  Oobpobatioh  to  TsAinva  m  FaAKomni  Airo  Fte»r- 
':  Coe  T.  Columbui  tic.  R,  R»  Co,,  76  Am.  Deo.  618^  and  note  treating  thia 
•abject  548-661.  Right  of  a  diaaenting  atookholder  in  sadh  oaae:  Q^%L€mma% 
r.  LAoMon  Valley  B.  B.  Co.,  72  Id.  686,  and  note  691;  TreadweUr.  SaUaburf 
JUfg.  Oft.,  66  Id.  490,  note  601. 

WHKir  SlOOKHOLDXB  MAT  HAVS  LfJUHOEIOH  AQAlXart  AOTB  OF  OOBPORA- 

nomi  See  Sean  t.  HotMin,  66  Am.  Deo.  667,  and  note  660;  Lauman  r. 
LAamm  VaUe^B.  B.  Co.,  72  Id.  686. 

Bust  of  MijORnT  of  Stockholdxbs  to  Atflt  fob  Ain>  Ownjs  fbox 
Lbublatubs  CiUHOi  IN  Okakteb:  McuHnr.  Ptnaaeola  etc  B.  B.  Co.,  73  Am. 
Dec.  713,  and  note  722.  Hie  majority  may  bind  the  minority  of  the  stock* 
holdan  by  the  acceptance  of  amendmenta  to  their  charter  which  do  not  work 
fmdamental  changea  in  the  corporate  organization  and  porpoae:  Note  to 
OommomoeaJah  t.  OkOm,  63 Id.  468  et  acq.;  PaeifieB.  B.  t.  ffu^Aef^  64  Id.  266b 
Aa  to  what  changea  in  the  roadway  of  a  railroad  or  turnpike  corporation  are 
naterial  and  fondamantal,  aee  Id.  464-466;  Pacifie  B.  B.  t.  Haghei,  mggra, 

LaonLAmni  Pown  otxb  Oobfokatb  Chabtibs:  See  Ce^/n  ▼.  i2ie^  71 
Am.  Dec  660,  and  caaea  cited  in  the  note  666;  Tmmum  r.  BeMelers  eie,  B,  B. 
Ok,  60  Id.  666^  and  note  680. 

Lbublatubs  mat  Risbbtb  Bjokt  bt  Qbbbbal  Statotb  ob  nr  Okabtbb 
Ixnur  cf  alteration  or  repeal  of  the  charter:  Cream  r.  Babeoek,  34  Am.  Dec 
61;  Miaen^Baakr,  UnUed  8iate»,  4S  Id,  11^  A  reserration  of  power  to  the 
lijgialatnrt  to  alter,  modify,  or  amend  a  charter,  contained  in  the  charter, 
girea  the  legidatare  complete  authority  in  that  reepect:  Pennei^haHia  OoUeffi 
O^me,  13  WaO.  221,  citing  the  principal  caac  So  alao  it  ia  competent  for  the 
lag^alBtare  to  reeerre  the  rii^t  of  alteration  and  repeal  by  gaMral  atatatei 
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^and  such  reservation  as  to  future  charters  will  have  precisely  the  same  effect 
as  if  inserted  in  the  charter.  And  under  a  general  statute  of  this  desciiption, 
charters  of  incorporated  companies  thereafter  granted  are  repealable,  although 
there  is  no  such  clause  in  the  charter  reserving  such  right:  StcUe  elc  B^  H.  Co. 
w.  Commisskmer,  87  N.  J.  L.  237;  Penfu/ylvania  CoUege  Caaes,  13  WalL  221, 
citing  the  principal 
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116  Nbw  Jbbbbt  Equity,  97.  | 
BqurrrT  will  Cbaslqm  Skpabatb  Etfate  ot  Wm,  while  living  apart  from 
her  husband,  with  debts  contracted  by  her  for  her  own  benefit^  or  for  the 
benefit  of  the  estate,  without  any  express  appropriation  by  the  wife  of 
the  estate,  or  any  part  of  it,  to  the  payment  of  the  debt>  where  there  is 
no  trust  deed  or  settlement  defining  and  limiting  the  mode  in  which  the 
estate  shall  be  charged  by  the  wife. 

8SPABATB  ESTATB  01  MaRBTET)  WoMAN  IS  SUBJSOT,  DC  EQlTITr,  TO  PAY- 
MENT OF  Debts  contracted  by  her  in  reference  to  and  upon  the  faith 
and  credit  of  the  estate. 

Where  Married  Woman,  HAvnra  Separate  Estate,  Contracts  Debts 
while  living  apart  from  her  husband,  the  court  will  impute  to  her  the 
intention  of  dealing  with  her  separate  estate,  unless  the  contrary  is 
shown. 

Entorcememt  of  Claim  against  Separate  Estate  of  Married  Woman 
is  a  proper  subject  of  equitable  cognizance,  notwithstanding  such  estate, 
as  created  by  statute,  is  a  legal  estate;  and  whether  it  is  vested  in  a 
trustee  or  in  her  directly  is  immaterial,  since  the  jurisdiction  of  equity 
rests  upon  the  ground  that  her  separate  estate,  whether  legal  or  equi- 
table, is  equitably  subject  to  her  contracts,  which  are  not  bindbg  upon 
her  personally,  and  cannot  be  enforced  at  law. 

Estate  by  Curtesy  in  Separate  Estate  of  Wife  Remains  in  Husband 
unimpaired  by  the  statute  for  the  better  securing  of  the  property  of  mar- 
ried women,  which  declares  that  she  shall  hold  the  property  to  her  sole 
and  separate  use,  and  that  it  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts. 

Statute  for  Better  Secubino  Property  of  Married  WbMXN  does  not 
take  away  the  husband's  right  to  administer  upon,  and  to  take  as  his 
own,  the  personal  property  of  his  deoeased  wife,  where  she  diet  intestate. 

Bill  by  W.  L.  &  G.  G.  Johnson  against  Rebecca  and  George 
Cummins,  to  subject  the  separate  estate  of  Rebecca  Cummins 
to  the  payment  of  a  debt  contracted  by  her  with  the  complain- 
ants while  living  apart  from  her  husband,  George  Cummins, 
and  being  for  goods,  clothing,  flour,  groceries,  and  other  neces- 
saries, sold  to  her  upon  her  own  credit,  and  the  credit  of  her 
separate  estate,  by  the  complainants  out  of  their  store.  There 
was  a  general  demurrer  to  the  bill  for  want  of  equity.  The 
opinion  states  the  case* 
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J.  Jf.  B€be9onj  for  Rebecca  Cammins. 
Depue,  for  the  complainants. 

By  Court,  Qbebn,  Chancellor.  The  design  of  the  bill  is  to 
charge  certain  real  estate  in  the  possession  and  enjoyment  of 
the  wife  with  a  debt  contracted  by  her  for  the  benefit  of  the 
estate,  and  for  the  support  of  herself  and  her  family  while 
fiving  separate  from  her  husband. 

It  is  urged,  in  support  of  the  demurrer,  that  the  wife  had  no 
separate  property  in  the  estate  in  question,  but  that  it  was 
iubject  to  the  marital  rights  of  her  husband.  The  clear  alle- 
gation of  the  bill  is,  that  she  was  possessed,  as  of  her  own 
separate  proi>erty,  of  an  estate  of  about  the  value  of  five  thou- 
sand dollars,  with  a  part  of  which  she  purchased  the  farm  in 
question,  and  took  a  conveyance  thereof  in  trust  for  herself; 
that  the  trustee,  by  a  declaration  of  trust  executed  under  his 
hand  and  seal,  declared  that  the  land  was  purchased  with  the 
separate  proi>erty  of  the  wife,  and  that  he  held  the  same  undei 
the  said  conveyance,  in  trust  for  her  as  her  separate  property. 
The  bill  further  alleges,  that  the  land  was  subsequently,  and 
subsequent  to  the  passage  of  the  act  of  1852,  '^for  the  better 
Becuring  the  property  of  married  women,"  conveyed  to  the 
wife,  the  husband  not  being  named  in  the  deed;  that  the  wife 
is  still  the  owner  of  the  said  land  as  her  separate  estate;  that 
since  the  1st  of  April,  1858,  soon  after  the  title  was  conveyed 
to  her,  she  has  lived  upon  and  carried  on  the  business  of  the 
fimn  in  her  own  name  and  for  her  own  separate  use;  and  that 
she  is  possessed  of  considerable  personal  property  upon  the 
said  farm,  which  she  holds  in  her  own  name,  and  with  which 
the  same  is  worked  and  cultivated. 

The  demurrer  necessarily  admits  the  truth  of  the  facts 
stated  in  the  bill,  so  far  as  they  are  relevant  and  well  pleaded, 
although  it  does  not  admit  the  conclusions  of  law  drawn  there- 
from. 

The  objection  of  the  demurrant  is,  that  the  estate  originally 
emferred  on  the  wife  was  not  given  for  her  sole  and  separate 
use,  so  as  to  defeat  the  marital  rights  of  the  husband;  and 
that  the  vesting  of  the  property  by  the  wife  for  her  separate 
use  without  the  concurrence  of  the  husband,  was  illeg^  and 
void.  But  how  is  that  to  be  decided,  upon  the  present  state  of 
the  pleadings,  in  the  &ce  of  the  averments  contained  in  the 
bill  and  admitted  by  the  demurrer  ?  If  the  original  gift  of  the 
estate  to  the  wife  was  insufficient  in  law  to  defeat  the  marital 
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rights  of  the  husband,  and  the  trust  created  for  the  use  of  the 
wife  was  without  the  consent  or  concurrence  of  the  husband, 
and  those  facts  are  intended  to  be  relied  on  as  a  defense  to 
the  complainants'  claim,  they  should  be  distinctly  averred  in 
pleading. 

This  objection,  it  is  well^obseryed,  is  not  raised  by  the  hus- 
band for  ihe  protecti<»i  of  his  rights.  He  was  made  a  defend- 
ant  to  the  suit,  but  permitted  the  bill  as  against  himself  to  be 
taken  as  confessed.  The  wife,  by  leave  of  the  court,  defends 
alone.  It  is  admitted  that  she  has  treated  this  property  as 
her  separate  estate;  that  she  has  used,  occupied,  and  enjoyed 
it  as  such;  that  she  has  gained  credit  upon  the  faith  of  her 
sole  and  separate  ownership,  and  that  the  debt  of  the  com- 
plainants was  incurred  for  the  benefit  of  that  estate,  and  for 
her  separate  maintenance.  Under  such  circumstances,  the 
plea  from  the  lips  of  the  wife  after  a  divorce  fiiom  her  hus- 
band, that  the  original  creation  of  the  separate  estate  was  in- 
valid, and  that  she  had  no  title  to  the  estate  as  against  her 
husband,  does  not  commend  itself  to  the  favorable  considera- 
tion of  a  court  of  equity.  If  there  be  such  defense,  it  should 
at  least  be  distinctly  averred  and  clearly  proved. 

For  the  purposes  of  the  present  inquiry,  it  must  be  assumed 
that  the  wife  had  a  separate  estate,  which  she  might  lawfully 
charge  with  debts  created  for  the  benefit  of  the  estate,  or  for 
her  own  support  and  benefit. 

In  the  absence  of  any  trust  deed  or  settlement  defining  and 
limiting  the  mode  in  which  the  estate  shall  be  charged  by  the 
wife,  equity  will  charge  the  separate  estate  of  the  wife,  while 
living  apart  from  her  husband,  with  debts  contracted  by  her 
for  her  own  benefit,  or  for  the  benefit  of  the  estate,  without  any 
express  appropriation  by  the  wife  of  the  estate,  or  any  part  of 
it,  to  the  payment  of  the  debt 

The  general  principle  is,  that  a  married  woman  is  enabled 
in  equity  to  contract  debts  in  regard  to  her  separate  estate, 
and  that  the  estate  ?rill  be  subject  in  equity  to  the  payment  of 
such  debts.  In  order  to  bind  the  separate  estate,  it  must  ap* 
pear  that  the  engagement  was  made  in  reference  to  and  upon 
the  faith  and  credit  of  the  estate.  But  where  a  married 
woman,  living  apart  from  her  husband,  and  having  a  separate 
estate,  contracts  debts,  the  court  ?rill  impute  to  her  the  inten- 
tion of  dealing  with  her  separate  estate,  unless  the  oor  in  fy  is 
shown:  Ou>en$  v.  Diekefwm^  1  Craig  &  P.  48;  2  Stcy^  ^* 
Jur.,  sees.  1401,  1401  a ;  1  Lead.  Cas.  Eq.  406. 
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The  allegations  of  the  bill  bring  the  case  within  the  well- 
settled  principles  upon  which  equity  administers  relief  in 
regard  to  the  separate  estates  of  married  women. 

The  bill  further  alleges  that  after  the  passage  of  the  act  of 
1852  the  estate  was  conveyed  to  the  wife,  and  that  since  that 
time  she  has  resided  upon  the  estate,  separate  from  her  hus- 
band, and  has  carried  on  business  in  her  own  name  and  on 
her  own  account;  and  that  daring  that  period,  for  the  purposes 
at  the  said  estate,  a  part  of  this  debt  was  created.  To  this 
part  of  the  claim  it  is  objected  that  the  separate  estate  of  the 
wife,  created  by  the  statute,  is  a  legal  estate,  and  that  the  en- 
forcement of  the  claim  in  this  aspect  is  not  the  proper  subject 
of  the  cognizance  of  a  court  of  equity.  This  objection  was  di- 
rectly met  and  overruled  by  the  chancellor  in  Wheaton  v. 
PkOlips,  12  N.  J.  Eq.  221. 

The  jurisdiction  of  a  court  of  equity  over  the  subject  does 
not  reet  upon  the  ground  that  the  estate  of  the  wife  is  an  equi- 
table estate  merely,  but  upon  the  ground  that  it  is  her  separate 
estate,  which  is  equitably  subject  to  contracts  and  engagements 
entered  into  by  her,  which  are  not  legally  binding  upon  her 
personally,  and  which  cannot  be  enforced  at  law.  Whether 
the  estate  of  the  wife  is  vested  in  a  trustee,  her  interest  being 
metelj  equitable,  or  whether  the  estate  is  vested  directly  in 
her,  so  that  she  has  both  the  legal  and  equitable  interest,  is 
immateriaL  By  operation  of  the  statute,  she  holds  the  land 
during  her  coverture  as  her  separate  estate,  for  her  sole  and 
separate  use  and  benefit,  free  from  the  control,  debts,  or  en- 
gagements of  her  husband,  and  exempt  also  from  the  claims 
of  his  creditors.  It  is  as  much  chargeable  in  equity  with  her 
engagements  as  any  other  property  which  she  may  hold  to  her 
aeparate  use.  The  statute  has  created  an  interest  which  be- 
iore  could  only  have  been  created  by  a  declaration  of  trust; 
but  the  interest  of  the  wife  in  relation  to  the  property,  and  to 
the  equitable  claims  of  creditors  against  it,  are  not  essentially 
different  from  those  which  subsist  in  relation  to  her  separate 
estate,  when  created  by  settlement  or  deed  of  trust.  It  is 
declared  by  the  statute  to  be  her  sole  and  separate  property  as 
if  she  were  a  feme  $6le.  The  only  difference  is,  that  being  a 
feme  covert^  she  cannot,  as  a  fem^  soUy  make  a  valid  contract 
touching  the  property  which  can  be  enforced  at  law.  Equity 
therefore  applies  the  remedy  by  appropriating  the  property  to 
the  satisfaction  of  the  debt.  Nor  is  the  jurisdiction  of  equity 
oyer  the  subject  affected  by  the  fact  that  the  legislature  has 
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given  concurrent  jurisdiction  to  the  courts  of  law.  If,  then, 
the  complainant's  case  is  within  the  operation  of  the  act  of 
March  24,  1862,  Pamph.  Laws,  271,  which  may  well  be 
doubted,  it  cannot  affect  the  jurisdiction  of  this  court,  or  the 
complainants'  title  to  relief  in  equity. 

A  question  was  raised  upon  the  argument  as  to  the  extent  of 
the  wife's  interest  in  the  property  that  can  be  reached  or  af- 
fected by  the  decree  of  the  court  under  the  case  presented  by 
the  bill.  The  determination  of  that  point  is  in  no  wise  essen- 
tial to  the  decision  of  the  question  now  under  consideration; 
but  it  is  proper  to  state  that  an  intimation  of  opinion  then 
made  by  the  court  was  not  well  founded. 

The  design  of  the  statute,  Nix.  Dig.  603,  sec.  8,  as  plainly 
evinced,  was  to  protect  the  estate  of  the  wife  in  lands  granted 
to  her  during  coverture  from  the  power  of  the  husband,  and 
from  the  claims  of  his  creditors.  It  declares  that  she  shall 
hold  the  property  to  her  sole  and  separate  use,  and  that  it 
shall  not  be  subject  to  the  disjwsal  of  her  husband,  nor  be 
liable  for  his  debts.  The  language  of  the  statute  may  have 
full  effect  without  at  all  impairing  the  right  of  the  husband 
to  an  estate  by  curtesy.  The  better  opinion  therefore  is,  that 
the  estate  remains  in  the  husband  unaffected  by  the  statute. 
This  is  in  accordance  with  the  clearly  expressed  opinion  of 
Mr.  Justice  Vredenburgh,  and  seems  to  be  the  necessary  result 
of  the  opinion  of  the  chief  justice  in  Naylor  V.  Field,  29 
N.  J.  L.  287;  Row  v.  AdamSy  28  Id.  160. 

A  contrary  opinion  was  held  upon  the  construction  of  a 
statute  of  the  state  of  New  York,  nearly  identical  with  our 
own,  in  BiUings  v.  Baker,  28  Barb.  343.  But  the  decided 
weight  of  authority  in  that  state  is  adverse  to  the  decision  in 
BiUings  v.  Baker,  supra,  and  in  accordance  with  the  views 
expressed  in  the  supreme  court  of  this  state:  Hurd  v.  Com, 
9  Barb.  366;  Smith  v.  Colvin,  17  Id.  157;  Clark  v.  Cterit,  24 
Id.  581;  Vallance  v.  Bausch,  28  Id.  633;  Willard  on  Real 
Estate,  59. 

And  it  seems  to  be  settled  that  the  act  does  not  take  away 
the  husband's  right  to  administer  upon,  and  to  take  as  his  own 
the  personal  property  of  the  deceased  wife  when  she  dies  intes- 
tate: Shumway  v.  Cooper,  16  Barb.  556;  Vallance  v.  Bavsch,  28 
Id.  633;  McCoaker  v.  Golden,  1  Bradf.  64;  WestverveU  v.  Oregg^ 
12  N.  Y.  202;  Ransom  v.  Nichols,  22  Id.  110. 

The  cases  upon  the  subject,  both  in  respect  to  the  real  and 
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personal  estate  of  the  wife,  will  be  found  collected  in  1  Whit- 
taker's  Practice,  ed.  1863, 177. 
The  demurrer  must  be  oyerruled. 


Mabktbp  Woicah*8  Powkb  to  Oontbact  AiTD  Bind  her  Separati 
Brate  TnntDOR:  Tale  v.  Dederer,  78  Am.  Deo.  216,  and  note  226-228| 
WiUard  t.  JBaMam^  77  Id.  366,  and  note  372.  The  principal  case  is  cited  to 
tiie  point  that  in  order  to  bind  the  separate  estate  of  a  married  woman,  it 
most  appear  that  her  engagement  was  made  in  reference  to  and  on  the  faith 
and  credit  of  the  estate:  Peake  t.  La  Bow,  21  N.  J.  £q.  282.  In  JTebum  v. 
ffamerf  1 12  Maas.  276^  it  is  cited  to  the  point  that  in  some  states  a  married 
woman's  separate  property  is  answerable  in  equity  for  her  debts  and  engage- 
menta  to  the  foU  extent  to  which  it  is  subject  to  her  disposal,  although  noth- 
ing is  Hdd  in  the  oontraot  in  regard  to  her  separate  property,  and  no  express 
charge  is  made  thereon  by  the  .oontract;  but  in  Massachusetts  it  is  said  the 
liability  of  the  estate  upon  contracts  which  do  not  benefit  her  is  limited  to 
those  cases  where  she  has  made  an  express  charge  upon  it  in  writing. 

Statdtu  oonobbkino  Sxpabatb  Propxrtt  Of  Mabribd  Women  are 
collected  in  the  note  to  Kkhpatriek  v.  Bt^ford,  76  Am.  Dec.  367-401;  New 
Jeney;  Id.  887,  388;  see  B^ord  ▼.  (^tme,  post,  p.  155.  The  principal  case 
is  cited  to  the  point  that  the  married  woman's  act  most  effectually  makes  the 
estate  of  the  wifo  her  separate  estate,  and  yet  it  has  not  abolished  the  hus- 
band's onrte^y  after  her  death:  OwMng  ▼.  BUdot^  30  N.  J.  Eq.  697;  BtXfwd 
T.  Oram.  16  Id.  273;  &  0.,  jkm<;  p.  15& 


Way  v.  Beagaw. 

U6  New  Jebset  Bqdttt,  21&] 

B&x  TO  Obtain  SArnsrAonoN  oi  Judgment  at  Law  a  not  Multifauoo% 
beeanae  it  both  seeks  to  remove  fraudulent  conyeyanoes  and  encnm* 
favanoes^  and  also  to  bring  within  the  reach  of  the  judgment  equitable 
interests,  which  are  not  the  subjects  of  execution  at  law. 

Box  TO  SuBjaoT  Profebtt  to  Payment  ov  Judgment,  and  presenting  one 
entire  case,  as  sgainst  the  judgment  debtor,  is  not  multifarious,  because 
one  or  more  of  the  defendants,  to  whom  parts  of  the  property  have  been 
fraudulently  oonyeyed,  had  nothing  to  do  with  other  fraudulent  transao- 


HnniXB  ov  Dkrndantb  to  Bill  oan  Demub  ior  Multifabioubnbsb,  or 
for  misjoinder  of  causes  of  action,  in  some  of  which  he  has  no  interest, 
when  the  esse  presented  by  the  bill  is  so  entire  that  it  cannot  be  prose- 
onted  in  seyeral  suits,  and  yet  each  of  the  defendants  is  a  necessary 
party  to  soma  part  of  the  case  stated. 

Box  TO  Ehiobce  Patmkrt  ov  JuDOMBrr  n  not  Demubbabl^  because  it 
is  not  proaeoated  for  the  benefit  of  all  the  creditors  of  the  judgment 
debtor  jointiy  with  the  complainant,  it  not  appearing  that  there  is  any 
other  creditor  of  equal  degree  with  the  complainant. 

fUA  of  Anotbib  Suit  Fenoxng  io&  Same  Oaueb  in  Bab  ov  Suit  u 
Kqditt  can  only  be  of  suit  pending  in  same  or  in  some  other  cowl  of  eqnitiy  4 
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DiimrDAiiT  zv  Sun  in  Equitt,  whbbb  Suit  fob  Sams  Cause  ib  FENDnra 

AT  Law,  oaa  ask  only  an  order  pnttiDg  the  complainant  to  hia  olectioii, 

whether  he  will  proceed  at  law  or  in  equity. 
Suit  in  Equitt,  Finding,  to  bb  Plbadablb  in  Bab  ov  Anothbb  Suit  nr 

Equtit,  must  not  only  be  for  same  caoae,  bnt  the  remedy  nuuk  be  co- 

eztensiye  and  equally  beneficial  to  the  complainant. 

Bill  in  equity.    The  opinioa  states  the  ease. 
Parker  J  for  the  defendants. 
Beadeyj  for  the  complainant. 

By  Court,  Qbeen,  Chancellor.  The  bill  is  filed  by  a  judg- 
ment and  execution  creditor  of  Bragaw,  one  of  the  defendants, 
to  obtain  the  aid  of  this  court  in  enforcing  the  payment  of  his 
judgment  at  law.  The  bill  charges  that  the  real  estate  of  the 
debtor  defendant  is  covered  by  a  fraudulent  conveyance,  made 
on  or  about  the  Ist  of  April,  1861,  to  Charles  P.  Holcombe,  one 
of  the  defendants;  that  personal  estate  of  the  debtor  to  a 
large  amount  is  held  by  one  Wesley  Benner,  under  a  claim  of 
title  derived  from  a  collusive  and  fraudulent  sale  under  a  pre- 
tended judgment  and  execution  of  said  Benner  against  the 
debtor;  and  that  the  debtor  also  holds  certain  equitable  inter- 
ests and  property  which  his  execution  at  law  will  not  reach. 
The  prayer  of  the  bill  is,  that  the  conveyance  of  the  real  estate 
to  Holcombe,  and  the  pretended  title  of  Benner  to  the  personal 
estate,  may  be  declared  fraudulent  and  void,  and  that  the 
property,  legal  and  equitable,  of  the  debtor,  may  be  applied  in 
satisfaction  of  the  complainant's  judgment.  To  this  bill  there 
is  a  demurrer  by  Holcombe  and  Benner,  and  a  plea  by 
Bragaw. 

The  first  ground  of  demurrer  is,  that  the  bill  is  to  enable  the 
complainant  to  obtain  satisfieustion  of  his  judgment  at  law,  ont 
of  the  property  of  the  defendant.  To  this  end  the  complain- 
ant seeks  to  remove  out  of  his  path  fraudulent  conveyances 
and  encumbrances,  and  to  bring  within  the  reach  of  his  judg- 
ment equitable  interests  which  are  not  the  subjects  of  execu- 
tion at  law.  These  objects  may  properly  be  united  in  the 
same  bill:  Cuyler  v.  Moreland^  6  Paige,  278. 

Nor  is  the  bill  multifarious  because  it  seeks  to  set  aside  as 
fraudulent  distinct  conveyances  or  encumbrances  upon  the 
defendants'  property,  in  favor  of  two  or  more  different  i>er8ons. 

The  grounds  of  suit  are  not  wholly  distinct  and  uncon- 
nected. They  form  parts  of  a  series  of  transactions,  or  of  a 
course  of  dealing,  by  which  it  is  alleged  that  the  debtor  is 
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seeking  to  defraud  his  creditors.  They  all  tend  to  one  end, 
the  defeat  of  the  plaintiff's  claim,  and  although  it  is  sought  to 
set  aside  two  distinct  encumbrances,  they  are  necessarily  con- 
nected, not  only  in  their  operation  against  the  complainant's 
remedy  at  law,  but  in  the  relief  which  is  to  be  administered. 
On  a  decree  in  favor  of  the  complainant  against  both,  the  real 
estate  can  only  be  sold  to  pay  the  balance  remaining  due  after 
the  application  of  the  personal  estate  to  the  complainant's 
daim. 

So  the  defendants  are  united  in  a  common  design.  Each  is 
charged  with  colluding  with  the  debtor,  in  order  to  defraud  his 
creditcxrs. 

Where  there  is  one  entire  case  stated  as  against  the  debtor, 
it  is  no  objection  that  one  or  more  of  the  defendants,  to*  whom 
parts  of  the  property  have  been  fraudulently  conveyed,  had 
nothing  to  do  with  other  fraudulent  transactions.  The  case 
against  the  debtor  is  so  entire  that  it  cannot  be  prosecuted  in 
sev^al  suits,  and  yet  each  of  the  defendants  is  a  necessary 
party  to  some  part  of  the  case  stated.  In  such  case,  neither 
of  the  defendants  can  demur  for  multifariousness,  or  for  a  mis- 
joinder of  causes  of  action,  in  some  of  which  he  has  no  inter- 
est: Attame^Oenerai  v.  Corporation  of  Poole,  4  Mylne  &  C.  31; 
Brinkerhoff  v.  Brotwi,  4  Johns.  Ch.  671;  Fellowa  v.  FellowSyi 
Cow.  682  [15  Am.  Dec.  412];  Boyd  Y.Hoyt,  5  Paige,  65;  Tur- 
ner ▼.  Robin$ony  1  Sim.  &  St.  813;  Story's  Eq.  PI.,  sec.  271  b. 

In  Boyd  v.  Hoytj  6  Paige,  78,  Chancellor  Walworth  states 
the  rule  thus:  '*  Where  the  object  of  a  suit  is  single,  but  differ- 
ent persons  have  a  claim  to  have  separate  interests  in  distinct 
or  independent  questions,  all  connected  with  and  arising  out 
of  the  single  object  of  the  suit,  the  complainant  may  bring 
such  different  persons  before  the  court  as  defendants,  so  that 
the  whole  object  of  the  bill  may  be  obtained  in  one  suit,  and 
to  prevent  frurther  unnecessary  and  useless  litigation." 

The  second  ground  of  demurrer  is,  that  the  bill  should  be 
for  the  benefit  of  all  the  creditors  of  Bragaw  jointiy  with  the 
complainant. 

The  same  objection  was  raised,  under  similar  circumstances, 
in  EdgeU  v.  Haywood j  8  Atk.  857.  But  Lord  Hardwicke  said: 
*'The  person  who  first  sues  has  an  advantage  by  his  legal 
diligence  in  all  cases.  The  complainant,  by  his  judgment 
and  execution  at  law,  and  by  his  diligence  in  this  court,  has 
obtained  a  position  which  entities  him  to  priority  over  the  other 
creditors  of  the  debtor.    He  does  not  stand  in  the  attitude  of 
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H  complainant  in  an  ordinary  creditor's  bill.  It  does  not  ap- 
pear that  there  is  any  other  creditor  of  equal  degree  with  the 
complainant" :  Clarkson  v.  De  Peysier^  3  Paige,  320;  Parmelu 
V.  Egauj  7  Id.  610;  G?fow«nor  v.  AlUn^  9  Id.  74;  Famham  y. 
Campbelly  10  Id.  598. 

The  debtor  has  pleaded  in  bar  of  the  suit  proceedings  pend« 
ing  in  the  supreme  court,  under  the  provisions  of  the  act  to 
prevent  fraudulent  trusts  and  assignments:  Niz.  Dig.  271, 
sec.  23. 

A  plea  of  another  suit  depending  for  the  same  cause  in  bar 
of  a  suit  in  equity,  can  only  be  of  a  suit  depending  in  the 
same  or  in  some  other  court  of  equity:  Mitford's  Pleading 
(by  Jeremy),  236,  246,  notes  t,  k. 

Where  a  suit  is  pending  for  the  same  cause  in  a  court  of 
law,  all  that  the  defendant  can  ask  is  an  order  putting  the 
complainant  to  his  election  whether  he  will  proceed  at  law  or 
in  equity:  Oonover  v.  Oonover^  1  N.  J.  Eq.  409;  Rogers  v.  Fo»- 
burgh,  4  Johns.  Ch.  84;  1  Hoffman's  Ch.  Pr.  842;  Story's  Eq. 
PL,  sec.  742. 

Such  election  has  virtually  been  made.  If  it  be  conceded, 
as  alleged  in  the  defendant's  plea,  that  the  order  made  by  the 
justice,  by  whose  direction  the  proceedings  at  law  were  insti- 
tuted for  the  discontinuance  of  those  proceedings,  was  inopera- 
tive, not  having  been  made  by  the  supreme  court  in  which  the 
suit  was  pending,  still  it  may  safely  be  assumed  that  the  order 
for  discontinuance,  having  been  made  at  the  instance  of  the 
complainant,  and  proceedings  having  since  been  commenced 
by  him  in  equity,  he  would  not  be  permitted  to  proceed  at  law 
to  the  prejudice  of  the  defendants'  rights.  This  court  will, 
under  the  circumstances,  regard  the  election  as  in  fact  made. 

If  the  proceedings  of  the  supreme  court  could  be  regarded 
as  a  suit  in  equity,  and  in  this  respect  the  defendant's  plea 
be  free  from  objection,  the  plea  cannot  be  sustained.  It  is 
obvious,  from  an  examination  of  the  complainant's  bill,  and 
of  the  statute  under  which  the  proceedings  at  law  were  in- 
stituted, that  the  remedy  in  the  two  suits  cannot  be  co-exten« 
sive. 

The  former  suit  must  not  only  be  for  the  same  cause,  but 
the  effect  must  be  the  same.  The  remedy  must  be  co-exten- 
sive, and  equally  beneficial  to  the  complainant:  Law  v.  Rigby, 
4  Brown  Ch.  63;  Pickford  v.  Hunter,  6  Sim.  122;  2  Darnell's 
Ch.  Pr.  721. 

The  receiver,  if  appointed  at  law,  must  come  into  equity  to 
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attain  the  end  which  is  sought  to  be  attained  by  the  present 
•nit. 
The  plea  and  demoners  are  overruled. 


Bill  n  vor  Dxmubbabli  bsoauss  ov  Misjodibeb  ov  PAansB,  when 
Hie  defendanti,  though  not  aU  naoo—ary,  are  not  improper  parties:  l^%i^ 
lemorv  t.  Cbifov  ^1  Am.  Deo.  740.  AU  parties  need  not  hare  an  interest  in 
aD  the  matters  contained  In  the  sait»  to  sustain  the  biU  against  the  charge 
el  mnltifarionsness;  it  being  anffieient  if  each  party  has  an  interest  in  some 
matter  common  to  all  the  parties:  Worthy  t.  Johnaon,  52  Id«  399.  But  see 
Ckilds  V.  Clart,  49  Id.  164;  Rubey  Y.  BameU,  49  Id.  112;  Johnson  r.  Braum,  21 
Id.  556.  The  principal  case  is  cited  to  the  point  that  it  is  no  ground  of  de- 
■mrrer  to  a  bill,  to  set  aside  frandnlent  conveyances  made  by  a  debtor,  that 
a  defendant^  to  whom  part  of  the  property  has  been  oonyeyed,  has  no  con- 
nection with  other  frandnlent  transactions  of  the  debtor.  If  the  defendant 
is  a  necessary  party  to  some  part  of  the  case  as  stated,  he  cannot  object  that 
he  has  no  interest  in  other  transactions  constituting  a  part  of  the  entire  case: 
BajuJolph  V.  Daly,  16  N.  J.  £q.  316. 

Bill,  whkn  MuLTnrABiouB  with  Rbspiot  to  Relisv  Sought  :  See 
Bridfjes  ▼.  PhilUps,  60  Am.  Dec  495,  and  cases  cited  in  the  note  497;  Mar* 
tkall  V.  Means,  56  Id.  444.  The  principal  case  is  cited  to  the  point  that  a  biU 
fled  by  ah  execution  creditor  is  not  demurrable  for  multifariousness,  because 
it  seeks  to  set  aside  fraudulent  conTcyances^  and  at  the  same  time  to  reach 
ether  property  of  the  debtor,  which  is  not  the  subject  of  execution  at  law,  and 
vaspecting  which  a  discoyery  is  prayed:  Randolph  v.  Daly,  16  N.  J.  £q.  316. 

The  principjLl  oasv  is  citbd  to  the  point  that  the  pendency  of  an  ac- 
tion at  law  for  the  identical  object  and  purpose  for  which  a  suit  in  equity  ii 
wtitnted,  is  not  pleadable  in  bar  of  the  latter:  Fulton  v.  OoUUn,  26  N.  J.  £q. 
363;  and  that  a  complainant  who  has  two  suits,  one  at  law  and  the  other  in 
equity,  or  both  in  equity,  pending  for  the  same  cause  at  the  same  time,  will 
be  put  to  his  election,  except  in  the  case  of  a  foreclosure  of  a  mortgage,  in 
which  case  both  a  suit  at  law  and  a  suit  in  equity  may  be  maintained  at  the 
time:  CentralR.  R,  Co.  t.  New  Jersey  tU,  R.  R.  a».,  32Id.  72. 


Young's  Administeatob  v.  Kathbonb. 

[lA  Miw  Jkbsst  Bquitt,  221] 
Rgrrrr  ouobt  vot  to  Entobcs  Spicitio  Pervo&icanox  of  Oonhuot  for 
the  purchase  of  lands,  when  the  vendor's  title  is  deriTed  from  such  a 
judicial  sale  as  has  been  pronounced  unauthorized  and  illegal  by  the 
appellate  court. 

JUDOIORT    OF    GOXTBT    OF    OXNUUL    JUBIBDICTION    UPON    SUBJBCT-lfATIXB 

WTTHm  ITS  JuBisBionoif  is  final  and  conclusiye,  and  can  never  be  ques- 
tioned in  a  collateral  suit. 
Obd£&  fob  Salb  WmcH  u  not  Ebbob  of  Judombnt  but  Usurpation  oi 
PowBB,  the  court  having  no  jurisdiction  to  make  it»  is  not  conclusive 
upon  the  validity  of  the  sale  which  may  be  drawn  in  quectioii  in  a  col- 
lateral proceeding. 
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BQurrr  will  vot  Comrl  Pusohabxb  to  Aogeft  Tttlb  Dspxvddio  vfom 
TrranAf,  AND  IirYALiD  Salb  while  it  remains  open  to  review  at  the  dis- 
cretion of  a  oonrt,  altfaoagh  the  jndgment  unreversed  might  be  oondnsive 
npon  the  party's  rights. 

riiis  18  HOT  Qinxeallt  Dkbmxd  m  Equitt  to  bb  of  Ebsbncb  or  Contraot^ 
unless  the  parties  have  expressly  so  treated  it^  or  it  necessarily  follows 
from  the  nature  and  drcnmstanees  of  the  contract;  and  specific  perform* 
ance  is  therefore  frequentiy  decreed,  where  the  terms  for  the  completion 
of  the  oontract  have  not^  in  point  of  time,  been  stricUy  complied  with. 

VmrDiB  AanxQ  ux  Good  Faith  will  iror  bb  Oompxllbd  to  Aocbft  Dbb0 
after  time  fixed  for  delivery  thereof  has  passed,  and  circumstances  have 
materially  changed,  and  the  value  of  the  property  depreciated. 

Bill  for  specific  performance.    The  opinion  states  the  case. 

ZabriMe^  for  the  complainant. 
Ransom  and  Scofidd,  for  the  defendant. 

By  Court,  Gbsbn,  Chancellor.  This  bill  is  filed  to  enforce 
the  specific  performance  of  a  contract  for  the  sale  of  certain 
real  estate  made  by  the  complainant,  as  administrator  with  the 
will  annexed,  and  trustee  of  the  estate  of  Catharine  C.  Young, 
deceased,  to  the  defendant.  The  sale  was  made  on  the  22d  of 
September,  1860.  By  the  conditions  of  sale  the  deed  was 
to  have  been  delivered  on  the  first  Monday  of  December  follow- 
ing. The  defendant  declined  to  accept  the  deed,  and  now 
resists  a  decree  for  specific  performance  on  the  ground  of  de- 
fective title. 

Catharine  C.  Young,  the  complainant's  testatrix,  claimed 
title  to  the  premises  under  a  deed  made  by  commissioners  ap- 
pointed by  the  court  of  common  pleas  of  the  county  of  Bergen, 
upon  an  application  for  the  partition  of  certain  real  estate 
whereof  Thomas  Stevenson  died  seised,  among  his  devisees, 
under  the  act  of  1789.  Three  of  the  tenants  in  common  held 
their  shares  in  fee.  Two  of  them  were  tenants  for  life  only, 
with  remainder  over  to  their  children.  The  proceedings  were 
in  the  name  of  those  only  having  estates  in  possession.  The 
tenants  in  remainder  were  not,  and  could  not,  be  made  parties 
to  the  proceeding. 

In  Stevens  v.  Endera^  13  N.  J.  L.  271,  it  was  decided  by  the 
supreme  court  of  this  state  that  on  application  for  partition, 
where  there  were  persons  owning  estates  in  remainder  who 
could  not  be  made  imrties  to  the  suit,  the  court  have  no  au- 
thority,  under  the  act' of  1789,  to  make  an  order  for  sale,  or  to 
approve  and  confirm  it.  This  case  falls  directly  within  the 
authority  of  that  acyudication,  and  it  is  admitted  that,  if  that 
decision  be  law,  the  sale  in  this  case  was  unauthorized  and 
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illegaL  But  it  is  infiisted  that  the  dedsion  in  that  case  is  not 
law.  If  any  doubt  ever  existed  in  regard  to  the  propriety  of 
that  dedflion,  it  ought  not  to  be  questioned  at  this  time  and 
in  this  cause.  It  was  the  recognized  law  of  the  state  for  nearly 
thirty  years.  It  was  the  unanimous  judgment  of  the  court, 
and  has  never  before,  so  fSeur  as  I  am  aware,  been  drawn  in 
question.  Its  operation  has  been  terminated  by  express  legis- 
lation. A  court  of  equity  ought  not  to  enforce  the  specific 
performance  of  a  contract  for  the  purchase  of  lands  under  a 
sale  which  the  supreme  court  had  pronounced  unauthorized 
and  illegal. 

It  is  further  insisted  that  if  the  decision  in  Stevens  v.  Efir 
den^  13  N.  J.  L.  271,  is  recognized  as  law,  and  if  the  sale  was 
unauthorized  and  illegal,  yet  the  order  confirming  the  sale, 
having  been  made  by  a  court  of  general  jurisdiction  upon  a 
subject-matter  within  its  jurisdiction,  is  final  and  conclusive, 
and  can  never  be  questioned  in  a  collateral  suit. 

The  soundness  of  this  general  proposition  cannot  be  ques- 
tioned. It  has  been  established  by  the  uniform  current  of 
authority,  both  in  the  supreme  court  of  the  United  States  and 
of  this  state:  Kempe  v.  Kennedy,  5  Cranch,  173;  Ex  parte  Wat- 
Km,  8  Pet.  193;  Voorhees  v.  Bank  of  United  States,  10  Id.  449, 
472;  Hartshome  Y.Johnson,  7  N.J.  L.  108;  Den  v.  O^Hanlon^ 
21  Id.  582;  Den  v.  Gaston,  24  Id.  818,  820;  Stokes  v.  Middle- 
lof^  28  Id.  82,  85;  PUUnger  v.  Pitienger,  3  N.  J.  Eq.  156. 

It  is  urged  that  the  present  case  falls  directly  within  the 
operation  of  this  principle,  inasmuch  as  the  court  had  juris- 
diction of  the  matter  of  partition.  And  it  is  admitted  by  the 
chief  justice  in  Stevens  v.  Enders,  13  N.  J.  L.  271,  that  a  parti- 
tion might  be  made  as  between  the  tenants  in  fee  and  tenants 
for  life  who  had  present  interests  in  the  land.  But  the  fallacy 
of  the  argument  consists  in  this,  that,  although  the  court  had 
jurisdiction  over  the  partition,  they  had  none  over  the  sale. 
If  they  had  power  to  direct  a  partition,  they  had  no  power  to 
order  a  sale,  or  to  afifect  the  interests  of  the  persons  having 
estates  in  remainder.  The  order  for  sale  was  not  an  error  of 
judgment,  but  a  usurpation  of  power.  The  order  of  the  court 
was  therefore  not  conclusive  upon  the  validity  of  the  sale, 
which  may  be  drawn  in  question  in  a  collateral  proceeding. 

But  if,  in  pomt  of  fietct,  the  court  had  jurisdiction,  and  its 
judgment  cannot  collaterally  be  drawn  in  question,  it  may 
•till  remain  a  matter  of  doubt  whether  a  court  of  equity  would 
have  enforced  the  contract  as  against  a  purchaser,  as  the  law 
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stood  at  the  date  of  this  contract.  It  was  held  by  the  supreme 
court  in  Stevens  v.  EnderSj  13  N.  J.  L.  271,  that  a  eertiorari  for 
the  removal  of  proceedings,  upon  an  application  for  partition 
and  order  for  sale,  is  not  within  the  provision  of  the  statute 
which  prohibits  the  allowance  of  a  certiorari  after  the  lapse  of 
eighteen  months  from  the  date  of  the  order.  Its  allowance,  in 
such  case,  rests  in  the  sound  discretion  of  the  court.  And 
where  the  rights  of  a  married  woman,  or  of  infant  children,  are 
involved,  what  limit  would  a  court  of  law  set  to  the  exercise 
of  that  discretion?  It  might  not  be  safe  to  assume  that  any 
time  short  of  the  actual  removal  of  the  legal  disability  would 
constitute  that  limit.  Nor  would  a  court  of  equity,  in  the 
exercise  of  its  discretion,  compel  a  purchaser  to  accept  a  title 
depending  upon  an  illegal  and  invalid  sale,  while  it  remained 
open  to  review  at  the  discretion  of  a  court  of  law,  although  the 
judgment  unreversed  might  be  conclusive  upon  the  party's 
rights. 

The  act  of  the  14th  of  March,  1861,  operated  to  heal  the 
defects  in  the  title  under  the  commissioners'  sale.  On  the  15th 
of  June  thereafter,  a  conveyance  was  again  tendered  to  the 
defendant,  which  he  refused  to  accept.  Time  is  not  generally 
deemed  in  equity  to  be  of  the  essence  of  the  contract,  unless 
the  parties  have  expressly  so  treated  it,  or  it  necessarily  follows 
from  the  nature  and  circumstances  of  the  contract.  Specific 
performance  is  therefore  frequently  decreed,  where  the  terms 
for  the  completion  of  the  contract  have  not,  in  point  of  time, 
been  strictly  complied  with:  1  Story's  Eq.  Jur.,  sec.  776;  Pry 
on  Specific  Performance,  314. 

But  in  this  case,  between  the  time  fixed  for  the  delivery  of 
the  conveyance  in  December,  1860,  and  the  subsequent  tender 
of  the  deed  after  the  title  had  been  perfected,  circumstances 
bad  materially  changed.  A  civil  war  had  broken  out,  and  the 
value  of  real  estate  was  depressed.  It  could  not  be  consistent 
with  the  real  intention  of  the  parties,  or  with  the  real  justice 
of  the  case,  to  compel  the  vendee,  under  such  circumstances 
acting  in  good  faith,  to  accept  a  deed  against  his  will,  which 
he  was  ready  and  willing  to  accept  at  the  time  fixed  for  per- 
formance. I  do  not,  indeed,  understand  the  counsel  of  the 
complainant  to  place  his  case  at  all  upon  this  ground,  but  to 
rest  exclusively  on  the  position  that  the  act  of  the  14th  of 
March,  1861,  was  but  an  affirmance  of  the  law  as  it  previously 
stood,  and  that  the  title  was  consequently  perfect  at  the  timt 
of  the  tender  of  the  deed. 


Kay,  1868.]  Belford  v.  Cbans.  166 

Failing  in  fhie  position,  he  is  not  entitled  to  relied    The 
bUl  must  be  dismissed,  with  costs. 


htwoaio  PminitifANCi,  whxh  Rkpubsd  tor  Wast  ov  Titls  iv  Vkkdoei 
Mamm  v.  OaldweU,  48  Am.  Dea  830»  and  note  Z36;Bou>en  r,  Vkben,  35  Id. 
516;  Lam  v.  Camp,  61  Id.  419;  Often  t.  ComOaud,  70  Id.  725^  and  note  739. 

Tm  wmor  of  Bsskzicb  of  Contbaot  to  OoyvsT  Laivd:  See  Qrten  t. 
Conikmd,  70  Am.  Dec  725,  and  note  739;  see  alao  MizeU  v.  BumeU,  69  Id. 
744^  and  note  749.  Time  is  frequently  not  of  the  essence  of  an  agreement  to 
conyey  landfl^  and  delay  will  not,  in  each  cases,  bar  the  right  to  have  specific 
performanoe.  Bat  in  all  eases  where  the  value  of  the  property  concerned 
has  materially  changed,  or  where  great  financial  changes  have  materially 
altered  the  relative  valne  of  money  and  land,  time  will  be  considered  mate- 
rialy  and  a  party  will  not  be  allowed  to  lie  by  until  the  change  sets  in  his 
favormnd  then  ask  for  specific  performance:  MerriU  t.  Brown,  19  N.  J.  Eq. 
893^  citing  the  principal  case.  It  is  alao  cited  to  the  point  that  a  time  stipu- 
lated in  an  agreement  for  performance  will  be  held  of  the  essenoe^  when  from 
the  uatore  of  the  subject-matter,  or  the  object  of  the  parties,  the  time  ol 
performance  was  intended  to  be  such:  King  v.  Suekman,  20  Id.  854;  BuOod^ 
V.  AdamM*$  Un,  20  Id.  372;  Qrigg  v.  Landia,  6  Id.  503. 

JirDomxiT  OF  CoiTBT  OF  Gbrbbal  JuBiSDionov,  where  court  had  juris- 
dictaon  ol  parties  and  subject-matter,  is  not  collaterally  ftttackablet  OoU  t. 
fTaeeii,  79  Am.  Dec.  244^  and  note  riting  prior  cases  249;  ^oM  T.  CftiircA,  78  Id. 
878^  and  note  686.  In  JlaxtoeSy.  OoeUckm$^  40  N.  J.  L.  393,  it  is  held  thai 
the  New  Jmnej  statute  of  1861,  purporting  to  validate  a  sale  made  on  parti- 
tftoa  proceedings  in  a  court  having  no  jurisdiction  over  the  property  or  the 
e>wner%  is  uncoostitnticnal,  and  the  sale  is  void,  notwithstanding  tiie  stat- 
ute; and  it  was  said  that  the  principal  case  did  not  determine  the  validity  ol 
tiiai  ma^  whieh»  though  drawn  in  question,  was  not  decided  upon  by  the 
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Oaubi  IB  Hbabd  utov  Bnii  m>  Ahbwbb,  man  n 
Tammk  as  Oovauosprn  Pxoor  ol  the  facts  which  it  sets  up  by  way  ol 
defense;  but  intentions  and  moiiYes  are  not  facts  touching  which  the 
answer  is  condusiTe. 

WiFB  Who  Holm  LaoAL  Tnui  to  Lard  Pubobaskd  with  Psorasnr  ov 
HusBAHS^  under  dreumstHMMS  which  render  the  transacticn  franduleni 
as  against  the  husband's  creditors,  will  be  treated  as  a  trustee  for  the 
creditors,  and  the  property  will  be  sold  for  their  benefit. 

Smotifv'a  Dud  dois  hot  Amor  Lioal  Titui  to  Land,  when  at  the 
time  of  the  levy  and  sale  the  legal  title  was  not  in  the  defendant  In 


Cdbtkhob  of  Fraud  n  oimf  Pabumfi'iov  of  Law  from  admitted  oc 
established  facts  irrespective  of  motive^  and  too  strong  to  be  rebutted. 

TOLUMTABT  SXTTUDailT  ON  WiFB  BT  HUSBAHD^  WHILB  BnOAOSD  DT  BuH* 

A2n>  LnroLTKD  nr  Dxbt,  is  frauduloit  ■•  agdnst  cndita%  mm 
how  pore  the  motlTe  which  induced  iL 
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BvnAVB'ii  BioBT  to  Win's  SutvioKfl^  and  to  Atazls  or  hxr  Skill  ajid 
iHDUSTRTy  18  aliBolute,  and  ahd  oaa  aoqniie  no  Mparate  property  in  h«r 
narninga,  except  by  gift  from  her  hiuband;  eyen  where  she  carriee  on 
bniineM  in  her  own  name. 

SinLEiiKirT  BY  Husband  upon  Win^  nr  OoNsronunoN  or  Mxbitobidub 
Skbttoib,  is  a  pure  gift  or  Tolnntary  setUenisnt;  and  thoag^  good  as 
sgainst  the  hnslMind,  can  only  be  snstainad  sgsinst  his  creditors  by  Tiitoe 
of  an  antenuptial  oontraot. 

VoLUNTABT  Sbttuement  Madb  bt  Pabtt  WHIN  Hi  IS  Indbbtid  is  prs- 
snmed  fraudulent  in  respect  to  such  debts;  end  no  dronmstsnoes  will 
permit  those  debts  to  be  affected  by  the  ssttlenient^  or  repel  the  legsl 
presumption  of  fraud. 

Ddiinotion  bbtwbbn  ExJUTiNO  AND  SuBSBQUBNT  Dbbib  in  reference  to 
Toluntsry  oonTeyanoes  h,  that  as  to  the  f onner,  frand  is  an  inlerenoe  ol 
law;  while  as  to  the  latter,  there  must  be  proof  of  frand  in  &iot. 

Skatvtb  ov  1862,  fob  Bbttkb  Sbocbing  Pbopibtt  ov  Marbtbp  W^vbn, 
confers  upon  a  married  woman  merely  the  Jtu  ienendi,  and  gives  her  no 
power  to  dispose  of  her  property. 

Whbbb  Land  is  Pubohaskd  with  Monbt  of  Husband^  in  Kamb  of  Warn, 
there  is  a  resulting  trust  in  his  favor,  and  she  will  be  declared  a  trustee 
for  him  for  the  benefit  of  his  creditors. 

Wivb'b  Intbbbbt  in  Land  Pubohasbd  with  Monbt  of  Hdbband  nr  hib 
Nahb,  no  actual  fraud  being  imputed  to  her,  will  be  seenred  to  her  to 
the  extent  of  the  value  of  her  dower,  subject^  howersr,  to 
ereated  voluntarily  by  herself. 

Bnji  in  equity.    The  opinion  states  the 


Vanatta^  for  the  oomplainants. 
Pitney y  for  the  defendants. 

By  Court,  Gbeen,  Chancellor.  The  oomplainants,  having 
lecovered  judgment  at  law  against  Joseph  B.  Crane,  caused 
an  execution  to  be  levied  on  certain  real  estate,  the  legal  title 
to  which  was  in  the  wife  of  Crane.  On  the  24th  of  June,  1861, 
the  land  was  sold  by  virtue  of  the  execution,  and  the  com- 
plainants became  the  purchasers,  and  received  a  deed  from  the 
sheriff  in  pursuance  of  the  sale.  The  bill  charges  that  the 
property  was  in  fact  the  property  of  the  husband,  but  that 
the  title  was  vested  in  the  wife,  for  the  purpose  of  defrauding 
the  husband's  creditors.  The  prayer  of  the  bill  is,  that  the 
deed  to  the  wife  be  declared  void,  and  that  she  be  decreed  to 
convey  her  title  to  the  complainants,  or  that  the  property  be 
sold  under  the  order  of  the  court,  to  satisfy  the  daim  of  the 
oomplainants  against  the  husband. 

The  case  is  heard  upon  bill  and  answer,  and  the  right  rests 
upon  the  admissions  and  allegations  of  the  answer,  which 
must  be  taken  as  conclusive  proof  of  the  £aots  which  it  sets  uf 
by  way  of  defense:  Lube's  Bq.  PL  109. 
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The  answer  admits  the  judgment  of  the  complainants,  the 
levy  upon  the  real  estate  standing  in  the  name  of  the  wife,  and 
the  sale  and  conveyance  to  the  complainants.  It  also  admits 
that  at  the  time  of  the  marriage  of  the  defendants,  the  wife 
was  not  possessed  of  any  property,  real  or  personal,  and  that 
she  has  not  received,  by  descent,  devise,  or  gift,  from  any  per- 
son since  her  marriage,  any  property  whatever.  It  avers  that 
the  wife  was  a  tailoress,  and  that  by  her  labor  and  exertions 
as  a  tailoress,  in  addition  to  her  ordinary  household  duties, 
and  by  keeping  boarders  daring  a  course-of  years,  she  earned 
a  large  sum  of  money,  amounting,  as  the  defendants  believe, 
to  about  one  thousand  dollars;  that  the  real  estate  in  question 
was  purchased  in  the  years  1857  and  1858,  and  the  title  taken 
in  the  name  of  the  wife.  That  at  the  time  of  the  purchase  the 
defendant,  Joseph  B.  Crane,  was  indebted  upon  his  mortgages 
and  notes  given  for  the  purchase  of  real  estate,  for  his  current 
coal  bills,  bought  on  the  usual  credit  for  the  purposes  of  his 
business,  and  for  his  family  expenses;  and  that  all  the  debts 
then  due,  except  about  $275,  have  been  paid  and  satisfied,  as 
the  same  matured.  The  defendants  admit  that,  when  the  land 
was  purchased,  the  husband  expected  to  continue  in  business, 
but  deny  that  he  intended  to  contract  any  new  indebtedness, 
except  in  the  ordinary  course  of  his  business.  They  also  deny 
that  the  title  was  taken  in  the  name  of  the  wife  to  hinder  and 
delay  creditors,  or  with  any  expectation  of  insolvency.  In  the 
fall  of  1858,  and  in  the  spring  of  1859,  a  house  was  erected 
upon  the  land  at  a  cost  of  seventeen  hundred  dollars,  of  which 
seven  hundred  dollars  was  paid,  and  one  thousand  dollars 
raised  by  mortgage  upon  the  property.  In  the  year  1859,  the 
business  of  the  husband,  having  been  much  enlarged,  proved 
disastrous,  and  he  was  unable  to  meet  his  engagements,  and 
became  insolvent.  In  1860,  a  judgment  having  been  recovered 
against  him,  the  land  which  had  been  conveyed  to  the  wife 
was  levied  upon  and  sold  as  the  property  of  the  husband,  and 
was  struck  off  and  convey^  to  the  attorney  of  the  plaintiffs  in 
execution  for  the  simi  of  five  dollars.  On  the  9th  of  October, 
1860,  the  land  was  again  conveyed  to  the  wife  for  the  considera- 
tion of  four  hundred  dollars,  the  husband  having  negotiated 
the  purchase  in  behalf  of  the  wife.  Three  hundred  dollars  of 
the  purchase-money  was  raised  by  a  mortgage  on  the  premises, 
and  the  balance  was  paid  out  of  the  funds  of  a  third  party  in 
the  hands  of  the  wife,  and  was  also  afterwards  secured  by 
mortgage  on  the  property. 
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The  fact  that  the  legal  title  to  the  land  was  ticvcr  in  tiie 
husband,  cannot  affect  the  substantial  question  at  issue,  though 
it  may  affect  the  mode  of  redress.  If  (he  property,  vested  in 
the  wife,  was  purchased  with  the  property  of  the  husband, 
under  circumstances  which  render  the  transaction  fraudulent 
as  against  the  husband's  creditors,  the  wife  will  be  treated  as 
a  trustee  for  the  creditors,  and  the  property  sold  for  their 
benefit. 

Nor  can  the  question  at  issue  be  materially  affected  by  the 
sale  of  the  property  under  execution  against  the  husband,  and 
its  subsequent  conveyance  to  the  wife.  She  paid  not  one  dol- 
lar consideration  for  the  reconveyance  to  herself,  out  of  any 
funds  of  her  own.  The  entire  consideration  was  raised  by 
mortgage  upon  the  premises,  leaving  both  the  legal  and  the 
equitable  title  unaffected,  save  that  the  property  was  charged 
with  an  additional  encumbrance.  The  wife  acquired  no  legal 
title  whatever  under  the  deed  from  the  sheriff's  grantee.  The 
legal  title,  at  the  time  of  the  levy  and  sale  by  the  sheriff,  was 
not,  and  never  had  been,  in  the  defendant  in  execution.  The 
sheriff's  deed,  therefore,  could  not  affect  the  legal  title.  AU 
that  it  could  effect,  and  probably  all  that  it  was  designed  to 
effect,  was  to  lay  the  foundation  for  proceeding  in  equity. 

The  whole  controversy  turns  upon  the  validity  of  the  trans- 
fer of  the  property  from  the  husband  to  the  wife.  The  case, 
as  it  appears  from  the  answer  of  the  defendants,  is,  that  about 
the  year  1856,  Joseph  B.  Crane,  the  husband,  being  a  man  of 
limited  means,  embarked  in  the  business  of  buying  and  sell- 
ing coal.  A  considerable  portion  of  his  property  was  in  real 
estate,  and  he  resorted  to  loans  for  the  purpose  of  carrying  on 
his  business.  The  wife,  at  the  time  of  her  marriage,  had  no 
property  whatever.  She  has  never  since  received  any  by 
descent,  devise,  or  bequest.  All  the  property  since  vested  in 
her  has  been  purchased  with  means  which  belonged  to  her 
husband.  When  he  commenced  business,  the  whole  real 
estate  of  the  husband  was  in  his  o\ni  name.  Soon  afterwards, 
while  his  real  estate  was  subject  to  mortgage,  and  he  was  car- 
rying on  business  upon  borrowed  capital,  the  real  estate  owned 
by  the  husband  was  sold,  and  the  land  in  question  was  pur- 
chasedy  and  the  title  taken  in  the  name  of  his  wife.  The  land 
was  purchased  in  the  years  1857  and  1858,  at  a  cost  of  $750. 
In  the  fall  of  1858,  and  in  the  spring  of  1859,  a  house  was 
erected  tpon  the  premises  at  a  cost  of  $1,700,  making  the  total 
cost  of  the  property  $2,450.    So  far  as  can  be  learned  from  the 
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answer,  that  exceeded  the  whole  amount  of  property  ever 
owned  by  the  husband  clear  of  debts.  The  answer  does  not 
show  that  he  ever,  while  in  business,  was  possessed  of  two 
thousand  dollars,  clear  estate.  In  the  summer  of  1858,  about 
the  time  he  commenced  building,  he  sustained  a  serious  loss, 
and  in  the  fall  of  1859,  within  six  months  after  his  house  was 
finished,  he  was  unable  to  pay  his  debts,  and  in  the  language 
of  the  answer, ''  went  to  protest."  Thereupon,  the  businesa 
was  carried  on  in  the  name  of  the  wife,  the  coal  being  pur- 
chased by  a  third  party,  and  the  husband,  as  the  agent  of  the 
wife,  retailing  the  coal,  and  accounting  for  the  proceeds  to  the 
purchaser,  or  appl3ring  it  in  payment  of  the  notes.  In  tlie 
spring  of  1856,  when  the  husband  commenced  business,  he  bad 
been  married  fifteen  years.  There  was  no  antenuptial  or  postr 
nuptial  settlement,  or  agreement  for  settlement,  on  the  wife. 
The  whole  property  stood  in  the  name  of  the  husband.  In 
1857,  he  commenced  the  transfer  of  his  property  to  his  wife, 
and  by  the  spring  of  1859,  while  the  husband  was  still 
engaged  in  business  and  extending  his  operations,  every  ves- 
tige of  property  that  he  owned  was  in  the  name  of  his  wife. 
The  transfer  was  not  made  by  a  deed  of  settlement.  There 
was  no  declaration  of  a  purpose  by  the  husband  to  appropriate 
a  specific  portion  of  his  property  for  the  use  of  the  wife,  but  the 
property,  from  time  to  time,  was  purchased  in  the  name  of  the 
wife,  and  a  house  subsequently  erected  thereon  with  the  means 
of  the  husband.  That  property  the  husband  continued  to  use 
and  enjoy,  after  the  change  of  title  as  fully  as  he  had  done 
before.  The  only  substantial  change  was,  that  it  was  placed 
beyond  the  reach  of  his  creditors.  It  is  very  difficult,  on  a 
simple  view  of  the  facts  presented  by  the  answer,  to  resist  the 
impression  that  this  whole  arrangement  was  made  for  the  pur- 
pose of  placing  the  property  of  the  husband  beyond  the  reach 
of  the  husband's  creditors.  It  is  true,  the  answer  denies  the 
fraudulent  intent  or  motive,  but  intentions  or  motives  are  not 
facts,  touching  which  the  answer  is  conclusive:  Cook  v.  John- 
$on,  12  N.  J.  Eq.  53  [72  Am.  Dec.  881]. 

The  existence  of  fraud  is  often  a  presumption  of  law  from 
admitted  or  established  facts,  irrespective  of  motive,  and  too 
strong  to  be  rebutted.  A  voluntary  settlement  on  the  wife  by 
a  husbuid  while  engaged  in  business  and  involved  in  debt,  is 
fraudulent  as  against  creditors,  no  matter  how  pure  the  motive 
which  induced  it 

It  ia  urged  that  the  transfer  of  the  property  to  the  wife 
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be  sustained  in  equity,  because  it  was  purchased  in  part  with 
the  avails  of  the  wife's  labor.  Both  at  common  law  and  in 
equity,  the  husband  is  entitled,  not  only  to  the  personal  prop- 
erty which  the  wife  owns  at  the  time  of  her  marriage,  but  to 
all  that  she  acquires  by  her  skill  or  labor  during  coverture. 
His  right  to  her  services  and  to  the  avails  of  her  skill  and 
industry  is  absolute.  The  wife  can  acquire  no  separate  prop- 
erty in  her  earnings,  except  by  gift  from  her  husband.  Even 
where  she  carries  on  business  in  her  own  name,  the  avails  of 
the  business  are  the  property  of  the  husband.  This  subject 
was  considered  and  decided  in  SktUfnan  v.  SkiUmany  13 
N.  J.  Eq.  403,  where  many  of  the  authorities  will  be  found. 
That  decision  has  since  been  a£9rmed  by  the  court  of  appeals. 

The  answer  contains  no  averment  of  a  settlement  of  the 
husband  on  the  wife  in  consideration  of  her  meritorious  ser- 
vices, or  of  a  gift  to  her  of  the  avails  of  her  labor.  The  de- 
fendants, on  the  contrary,  admit  that  no  part  of  the  money 
invested  in  said  house  and  lots  was  furnished  by  the  wife,  but 
they  allege  that  it  was  the  proceeds  of  the  joint  labor  of  the  de- 
fendants in  former  years,  and  from  the  increase  in  value  of  the 
real  estate  purchased  by  the  proceeds  of  such  joint  labor.  They 
further  allege  that  no  accountwas  kept  of  the  earningsof  the  wife, 
nor  were  they  kept  separately,  but  they  were  united  with  the 
earnings  of  the  husband,  and  the  surplus,  after  defraying  the  ex- 
penses of  the  family,  were  laid  up  and  invested  by  tho  husband. 
Those  facts  prove  incontrovertibly  that  the  land  was  purchased 
with  the  property  of  the  husband,  and  the  title  taken  in  the 
name  of  the  wife.  There  is  no  allegation  that  the  conveyance 
was  designed  as  a  post-nuptial  settlement  upon  the  wife,  or  as 
a  giffc  to  her  for  her  services.  The  frame  of  the  answer  ex- 
cludes such  an  inference.  The  wife  claims  the  property,  not 
as  the  gift  of  her  husband,  but  as  an  equitable  recompense  for 
meritorious  services. 

But  if  the  answer  had  alleged  a  settlement  by  the  husband, 
in  consideration  of  those  services,  it  was  a  pure  gift  or  volun- 
tary settlement,  and  though  good  as  against  the  husband, 
could  only  be  sustained  against  the  creditors  by  virtue  of  an 
antenuptial  contract:  Clancy  on  Husband  and  Wife,  276,  277. 

In  regard  to  antecedent  creditors,  there  seems  no  room  for 
question  as  to  the  invalidity  of  the  title.  The  doctrine,  as 
stated  by  Chancellor  Kent  and  adopted  by  this  court,  is,  that 
'^if  the  party  is  indebted  at  the  time  of  the  voluntary  settle- 
ment, it  is  presumed  to  be  fraudulent  in  respect  to  sadi  debts, 
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and  no  cironmstances  will  permit  those  debts  to  be  affected  by 
the  settlement,  or  repel  the  legal  presumption  of  fraud":  Recide 
y.  Livingtionj  3  Johns.  Ch.  50()  [8  Am.  Dec.  520];  Cook  v. 
Johnson,  12  N.  J.  Eq.  54  [72  Am.  Dec.  381].  . 

The  distinction  between  existing  and  subsequent  debts,  in 
reference  to  voluntary  conveyances,  is,  that  as  to  the  former 
fraud  is  an  inference  of  law;  but  as  to  subsequent  debts,  there 
is  no  such  necessary  legal  presumption,  and  there  must  be 
proof  of  fraud  in  fact:  Reade  v.  Livingston^  8  Johns.  Ch.  497, 
602  [8  Am.  Dec.  520];  Cook  v.  Johnson,  12  N.  J.  Eq.  54  [72 
Am.  Dec.  381]. 

I  think  the  facts  of  this  case,  as  disclosed  by  the  answer, 
leave  no  reasonable  room  for  doubt  that  the  vesting  of  the 
property  in  the  wife  was  effected  in  contemplation  of  present 
and  future  indebtedness,  and  with  the  view  to  hinder,  delay, 
and  defitiud  creditors. 

Independent  of  all  other  badges  of  fraud,  the  large  amount 
settled  on  the  wife,  considered  in  relation  to  the  husband's 
means,  is  in  itself  a  very  unusual  and  suspicious  circumstance. 
A  settlement,  honestly  made,  always  has  relation  to  the  hus- 
band's pecuniary  ability.  In  Beard  v.  Beard,  3  Atk.  72,  Lord 
Hardwicke  said:  '^A  court  of  equity  will  not  suffer  the  wife  to 
have  the  whole  of  the  husband's  estate,  while  he  is  living,  for 
it  is  not  in  the  nature  of  a  provision,  which  is  all  the  wife  is 
entitled  to." 

Courts  have  manifested  a  strong  disposition,  and  very  prop- 
erly, to  protect  bona  fide  settlements  made  by  a  husband  in 
&vor  of  a  wife.  But  it  is  material  to  bear  in  mind  that  here 
is  no  settlement  by  the  husband  for  the  separate  use  of  the 
wife.  The  absolute  interest  in  and  control  over  the  property, 
to  the  entire  exclusion  of  the  husband,  is  not  vested  in  the 
wife,  as  it  would  be  in  case  of  a  conveyance  to  trustees  for  her 
use.  Independent  of  the  statute  of  1852,  for  the  better  secur- 
ing the  property  of  married  women,  the  husband  would  have 
a  right  to  the  income  of  the  property  during  the  life  of  the 
wife,  and  on  her  death  he  would  become  tenant  by  the  curtesy. 
And  notwithstanding  the  statute,  the  wife  has  no  power  to  dis- 
pose of  her  property.  The  statute  confers  on  her  merely  the 
jus  tenendi.  She  can  neither  alien  nor  devise  it.  She  holds 
it  really  for  the  benefit  of  her  husband  during  his  life,  and  for 
his  children  upon  her  death.  He  cannot  be  ejected  by  the 
wife.    In  the  language  of  Mr.  Justice  Vredenburgh,  "he  is 

entitled  to  live  in  her  house  and  to  eat  at  her  table."    Upon 
▲3L  DM.  Vol.  lxxztv-u 
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her  death  he  becomes  the  owner  of  the  property  for  life,  aa 
tenant  by  the  curtesy:  Naylor  v.  Field,  29  N.  J.  L.  287;  John- 
son V.  Cummins^  16  N.  J.  Eq.  97  [antCy  p.  142].  He  has,  for  all 
practical  purposes,  as  full  enjoyment  of  the  property  for  his  life 
as  he  would  have  if  the  legal  title  were  in  himself,  save  only 
that  he  cannot  alien  or  encumber  it.  The  essential  difference  is, 
that  while  the  title  is  in  the  wife  it  is  beyond  the  reach  of  the 
husband's  creditors.  Such  a  transaction  is  in  itself  calculated 
to  awaken  suspicion  and  challenge  investigation.  It  affords 
an  easy  and  convenient  cloak  for  fraud,  with  little  incon- 
venience to  the  husband,  while  the  title  remains  in  the  wife, 
and  equal  facility  for  restoring  the  title  to  the  husband  the 
moment  the  claims  of  creditors  are  compromised.  It  furnishes 
no  adequate  protection  to  the  rights  of  the  wife  against  the 
unscrupulous  importunities  of  the  husband.  Such  a  transac- 
tion has,  in  my  judgment,  but  little  claim  to  the  favorable 
consideration  of  a  court  of  equity. 

The  complainant  is  entitled  to  relief.  The  land  having 
been  purchased  with  the  money  of  the  husband,  there  is  a 
resulting  trust  in  his  favor.  The  wife  will  be  declared  a 
trustee  for  the  husband,  for  the  benefit  of  the  creditors.  The 
precise  form  of  relief  will  be  best  settled  when  the  defendants, 
who  hold  encumbrances  created  by  the  wife,  shall  have  been 
heard.  As  at  present  advised,  I  think  the  proper  mode  of  re- 
lief would  be  to  direct  the  property  to  be  sold,  and  the  pro- 
ceeds applied,  after  satisfying  encumbrances,  to  the  payment 
of  the  complainant's  claim. 

No  actual  fraud  is  imputed  to  the  wife.  Her  interest  in  the 
property,  as  against  the  husband's  creditors,  will  be  secured  ti) 
her  to  the  extent  of  the  value  of  her  dower  in  case  the  title 
had  been  vested  in  the  husband,  subject,  however,  to  encum- 
brances created  voluntarily  by  herself. 


Anbweb  cv  Chancbbt  when  Rbsfonshtb  to  Bill  is  CoNCLasivE,  nnlai* 
contradicted  by  two  witnesses,  or  by  one  witness  and  corroborating  circnm- 
stanoes:  Feigley  v.  Feigley,  Gl  Am.  Dec  375,  and  note  citing  prior  cases  380; 
MUea  v.  MUea,  64  Id.  362,  and  note  370.  Bnt  see  Goodwin  ▼.  Hammond,  73 
Id.  574. 

PunoHASKR  ov  Land  at  Exbcution  Sale  AoQunuts  Sucu  Title  onlt  as 
the  execution  debtor  had:  Omgrich  v.  FoUz,  54  Am.  Dec.  631;  Poik  ▼.  OaUani^ 
34  Id.  410;  Buah  v.  Bush,  51  Id.  675.  He  is  to  be  regarded  as  an  assignee  in 
law:  Martin  v.  MarUn,  61  Id.  364. 

CONSTRUcnvB  OR  LsoAL  Fraud:  See  note  to  Burch  v.  SmUh^  66  Am.  Bm^ 
163,  164;  AknTt%  v.  Brannan,  66  Id.  274. 
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VOLUBTAST  OOKTETAVCK  BT  HuSBAND  TO  WiFR  TO  PbEJITDIOB  OF  EZIST- 

CIO  Cexditoss  U  iraudiilent:  See  KkMaa  v.  Ward,  73  Am.  Dec.  177,  and 
Mte  178;  Cook  r.  Johutm,  72  Id.  3S1,  and  note  384.  Such  a  conveyance  U 
Bot^  however,  to  be  held  void  simply  from  the  fact  that  the  grantor  was  in- 
debted at  the  time  of  executing  it»  without  regard  to  the  relation  his  debts 
bear  to  his  property,  no  fraud  appearing  on  the  face  of  the  instrument:  Filley 
V.  Beffitter,  77  Id.  522,  and  note  533.  Tlie  principal  case  is  cited  to  the 
point  that  a  ocmveyanoe  by  a  husband  to  his  wife,  while  he  is  embarrassed 
by  debts,  ia  fraudulent  and  void  as  against  creditors:  Smith  v.  Vreelarul,  16 
N.  J.  £q.  201.  Yet  there  is  nothing  inequitable  or  unjust  in  a  man's  making 
a  vohintary  conveyance  or  gif t^  either  to  a  wife  or  chil(^  or  even  to  a  stranger, 
if  it  18  not  at  the  time  prejudicial  to  the  rights  of  any  other  persons,  nor  in 
meditation  of  any  future  fraud  or  injury  to  other  persons:  CarpefUer  v.  Car» 
faiter*$  Ex^n^  27  Id.  503^  citing  the  principal  case. 

yOLUXTART  CONYXTANCB  IS  PRESUMED  TO  BE  FbAUBULENT  AB  TO  ExiST- 

no  GRKDnoBa^  but  as  to  subsequent  creditors,  fraud  in  fact  must  be  estab- 
fished:  Nicholas  y.  Ward,  73  Am.  Dec.  177,  and  note  178, 179;  Cooib  v.  Johtuon, 
72  Id.  381,  and  note  384.  A  voluntary  conveyance  to  a  wife,  if  unaffected 
with  frand,  may  be  good  as  to  subsequent  croditors:  BulUU  v.  Taylor,  C9  Id. 
412,  and  note  419;  Nicholas  v.  Ward,  supra;  Horn  v.  Boas,  65  Id.  621,  and 
note  628;  Reid  v.  Oray,  78  Id.  444.  The  principal  case  is  cited  to  the  point 
that  if  a  party  is  indebted  at  the  time  of  a  voluntary  conveyance,  it  is  pro- 
somed  to  be  fraudulent  in  respect  to  such  debts,  and  no  circumstance  will 
permit  those  debts  to  be  affected  by  the  settlement,  or  repel  the  legal  pre- 
sumption of  fraud:  Annin  v.  Anmti,  24  N.  J.  Eq.  194;  Clajlin  v.  Mess,  30  Id. 
212;  Allaire  v.  Day,  30  Id.  236;  CUy  National  Bank  v.  Hamilton,  34  Id.  101 ;  but 
frand  in  fact  must  be  shown  as  to  subsequent  debts:  Clq/lin  v.  Mess,  suirra; 
Allaire  ▼.  Zkty,  supra;  City  National  Bank  v.  Hamilton,  supra, 

PoflT-iriTPTIAL     SErTLKMEMT     PURSUANT     TO     ANTENUPTIAL     AGREEMENT, 

VAUDrrr  or:  See  note  to  MerriU  v.  Soott,  50  Am.  Dec.  373;  BameU  v.  Ooings, 
44  Id.  766;  SatierihwaiU  v.  Emley,  43  Id.  61&  The  principal  case  is  cited  to 
the  point  that  a  voluntaiy  conveyance  by  a  debtor  to  his  wife  of  property  of 
which,  or  of  the  proceeds  of  which,  he  has  been  in  the  constant  enjoymeut, 
has  no  claim  to  be  regarded  as  a  post-nuptial  settlement:  Annin  v.  Afinin,  24 
K.  J.  Eq.  194;  and  while  a  wife  may  acquire,  by  gift  from  her  husband,  a 
separate  property  in  equity  in  her  earnings  as  against  him,  such  gift  will  not 
be  valid  against  antecedent  creditors,  unless  made  pursuant  to  antenuptial 
eontract:  Tresch  v.  WirU,  34  Id.  127.  In  Wlieekr  v.  Green,  23  Id.  21,  it  is 
said  that  the  reasoning  of  the  principal  case  shows  that  had  the  land  been 
pnrdiaaed  with  a  specifio  sum  set  apart  for  a  settlement  upon  the  wife,  the 
eoodiiaion  would  have  been  different,  and  though  the  gift  might  have  been 
declared  void  as  against  creditors,  no  trust  could  have  resulted  in  favor  of 
the  husband;  and  it  is  held  that  where  a  wife  purchases  real  estate  for  her 
own  benefit,  and  the  purchase  is  understood  by  the  husband  to  be  made  for 
that  purpose,  and  he  advances  a  large  part  of  the  purchase-money  as  a  gift^ 
BO  resulting  trust  is  thereby  created  in  her  for  the  benefit  of  his  creditors. 

Husband  is  Entttlbd  to  Avails  of  Witb's  Services  and  Labor  dur- 
00  CoYERTURE:  Prescott  V.  Brown,  39  Am.  Dec.  623;  McLemore  v.  Pinkslon, 
68  Id.  167;  Noreross  v.  Bodgcrs,  73  Id.  323;  see  also  note  to  Kirkpatrick  v. 
Bt^ford,  76  Id.  367,  369,  370,  372.  The  principal  case  is  cited  to  tb  j  point 
that  the  wife's  earnings  and  the  avails  of  her  labor  during  coverture  belong 
to  her  husband,  and  he  cannot,  as  against  his  creditors,  give  or  agree  to  give 
them  to  her,  nor  can  she  justly  claim  that  property  purchased  with  them  in 
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name  U  hen,  and  not  subject  to  be  taken  for  his  debts:  Cramer  ▼.  Rtfcrd, 
17  N.  J.  Eq.  380;  CUiOfm  Station  Mfg.  Co,  v.  Hummdl,  25  Id.  47;  Smiih  ▼. 
Vreekmdf  16  Id.  201;  and  serrioes  rendered  by  a  wife,  in  the  conise  of  the 
discharKe  of  her  duty  as  a  wife,  do  not,  nor  does  the  money  she  brings  to  her 
husband  at  their  marriage,  constitate  a  valid  consideration  for  a  convoyanoe  of 
lands  to  her,  as  against  the  husband's  creditors:  Carpenter  v.  Carperder,  25 
Id.  197.  Nor  does  the  fact  that  part  of  the  purchase-money  of  land  brought 
by  and  conveyed  to  a  husband  was  the  earnings  of  the  wife  during  coverture, 
give  her  any  claim  against  him  or  against  the  proceeds  of  a  sale  of  the  prop- 
erty: Per90M  V.  Permmst  25  Id.  259.  In  Petenon  v.  Muiford,  36  Id.  488^ 
however,  it  is  held  that  a  husband  may  permit  a  wife  to  labor  for  herself  and 
appropriate  to  her  own  use  the  avails  of  her  labor,  and  may  give  to  her  or 
allow  her  to  appropriate  to  her  own  use  the  proceeds  of  her  own  labor  when 
received  by  her,  and  that  such  permission  or  gift  is  good  against  the  creditors 
of  the  husband  if  such  proceeds  have  not  actually  been  reduced  into  his  pos- 
session, and  that  the  principal  case  is  not  adverse  to  this  proposition. 

PuBCHASB  OF  Land  bt  Husband  IN  WiTs's  Namb:  See  Dkkhmm  v. 
Iktm,  80  Am.  Dec.  202,  and  note  206;  Story  v.  Marshall,  76  Id.  106,  and  note 
108;  Smith  v.  Strahan,  67  Id.  622,  and  note  629. 

Statutes  ooncernino  Separate  Property  of  Married  Women:  See 
note  to  Kirkpatrick  v.  Bujcyrd,  76  Am.  Dec.  367^101;  New  Jersey:  Id.  387, 
388.  The  principal  case  is  cited  to  the  point  that  the  act  of  1852  gave  to 
married  women  only  the  jus  tenendi  of  their  property,  not  they'tw  diaponendL' 
Vreeland's  Ex'rs  v.  Rym'a  Ex\  26  N.  J.  Eq.  162. 

The  principal  case  is  cited  also  to  the  point  that  where  the  grantee  of 
lands  alleged  to  have  been  conveyed  to  him  in  fraud  of  creditors  has  a  honok 
fde  claim  for  a  large  amount,  which  the  conveyance  was  honestly  made  to 
secure,  and  the  whole  fraud  is  in  a  subsequent  transaction,  he  will  be  allowed 
to  retain  his  priority  to  the  amount  of  his  debt,  and  the  property  will  be 
■old  to  pay  him,  in  the  first  place,  the  amount  of  his  claim,  and  next^  the 
ftmount  due  judgment  creditors:   Van  Keuren  v.  McLaughlin,  19  N.  J.  Eq.  193* 


Mabsh  V.  Marsh. 

[16  New  Jkeset  Equitt,  89L1 

General  Allegation  in  Bill  for  Divorce  that  Defendant  has  Gom- 
mttted  Adultery  within  a  specified  time  is  insufficient;  the  party  with 
whom  the  crime  is  believed  to  have  been  committed  must  be  named,  or 
if  unknown,  an  averment  to  that  effect  is  necessary. 

Allegation  of  Adultery  in  Bill  for  Divorce  should  State  the  time 
when,  the  place  where,  and  if  known,  the  person  with  whom,  the  ofifense 
was  committed;  it  is  not  necessary  to  state  the  day,  but  the  month  and 
year  should  be  stated;  and  these  principles  apply  as  well  to  the  answer 
setting  up  adultery  by  way  of  recrimination. 

Atekkent  that  Statements  in  Bill  Which  is  not  Vbsifixd  are  made 
upon  information  and  belief,  though  unnecessary  and  inappropriate,  con- 
stitutes no  ground  for  demurrer. 

Bill  for  Divorce  Prating  Discovery  from  Defendant  whether  She 
HAS  NOT  Ck)HiiiTTED  ADULTERY  sinoe  her  marriage  with  lay  person  what- 
ever, and  with  whom,  and  at  what  time  and  place,  and  under  what  oir- 
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emnsteiioes,  is  demnzntble.  The  rule  is,  that  a  defendant  is  not  bound  ta 
aecose  tiinMolf  of  a  crime,  or  to  famish  any  evidence  whatever  which  shall 
kad  to  any  accnaation  of  that  nature;  and  the  objection  lies  to  a  particu- 
lar interrogatory,  though  the  bill  be  in  other  respects  unexceptionabio. 

dnsB  GsifERAL  Demurrer  for  Wabt  or  Equitt,  No  Objection  vob 
Want  of  Form  can  bb  Raised. 

Dihuxrbr  to  Bill  mat  bb  Overruled  with  Lbayb  to  Amend  It  by 
stating  the  grounds  thereof  within  a  specified  time,  unless  within  that 
time  the  complainant  shall  amend  his  bill  in  the  particulars  objected  to. 

Bill  for  divorce.    The  opinion  states  the  case, 
r.  RunyoUy  for  the  defendant. 
Bawney^  for  the  complainant. 

By  Court,  Green,  Chancellor.  The  practice  in  the  English 
ecclesiastical  courts  on  a  charge  of  adultery,  either  in  the  libel 
or  in  the  responsive  allegation,  is  to  set  out  circumstantially 
all  the  principal  facts  of  the  case  as  proposed  to  be  proved. 
The  libel  states,  also,  the  various  acts  of  adultery  intended  to 
be  relied  on,  when,  where,  and  with  whom  committed:  DiUon 
T.  Dillon,  3  Curteis,  86;  Shelford  on  Marriage  and  Divorce, 
v9o. 

The  same  degree  of  particularity  has  not  been  adopted  in 
bills  for  divorce  in  this  country.  But  it  is  settled  that  a  gen- 
eral allegation  that  the  defendant,  within  a  specified  time, 
has  committed  adultery,  is  insufficient.  The  party  with  whom 
the  crime  is  believed  to  have  been  committed  must  be  named, 
or  if  unknown,  an  averment  to  that  effect  is  necessary: 
Church  V.  Church,  3  Mass.  157;  Choate  v.  CJioate,  3  Id.  391; 
Oermond  v.  Germond,  6  Johns.  Ch.  347  [10  Am.  Dec.  335]. 

Every  principle  of  good  pleading  requires  that  the  charge 
ehould  be  so  fall  and  specific  that  the  defendant  may  know 
the  charge  is  called  on  to  answer.  It  should  state  the  time 
when,  the  place  where,  and  if  known,  the  person  with  whom, 
the  offense  was  committed.  It  is  not  necessary,  as  in  criminal 
cases,  to  state  the  day,  but  the  month  and  year  should  be 
stated. 

The  libel  charging  adultery  ought  to  set  forth  some  cer- 
tain and  definite  time;  viz.,  the  year  and  month  wherein  the 
crime  of  adultery  is  alleged  to  be  conmiitted,  for  without  such 
specification  of  time,  the  libel  is  not  valid  in  law,  and  the 
court  will  not  proceed  in  the  cause,  even  though  the  party 
accQsed  should  not  oppose  the  proceeding:  Ayliffe's  Parergon, 
GO;  Shelford  on  Marriage  and  Divorce,  399. 

The  true  rale  in  charging  adultery,  as  well  as  the  reason 
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upon  which  it  rests,  is  stated  with  clearness  by  Chancellor 
Walworth  in  Wood  v.  Wood,  2  Paige,  113:  '^  The  only  safe  and 
prudent  course  is  to  require  the  charge,  whether  of  crimination 
or  recrimination,  to  be  stated  in  the  pleadings  and  in  the  is- 
sues, in  such  a  manner  that  the  adverse  party  may  be  pre- 
pared to  meet  it  on  the  trial.  If  the  persons  with  whom  the 
adultery  was  committed  arc  known,  they  must  be  named  in 
the  defendant's  answer,  and  the  adultery  must  be  charged 
with  reasonable  certainty  as  to  time  and  place.  If  they  are 
unknown,  the  fact  should  be  stated  in  the  answer  and  in  the 
issue,  and  the  time,  place,  and  circumstances  under  which  the 
adultery  was  committed  should  be  set  forth.  Neither  party 
has  a  right  to  make  such  a  charge  against  the  other  on  mere 
suspicion,  relying  on  being  able  to  fish  up  testimony  before  the 
trial  to  support  the  allegation.  When  information  suflScient 
to  justify  the  charge  is  given,  the  party  will  be  possessed  of 
the  requisite  facts  to  put  the  charge  in  a  distinct  and  tangible 
form  on  the  record." 

These  principles  and  reasons  apply  as  well  to  the  bill  char^ 
ging  adultery  as  to  the  answer  setting  it  up  by  way  of  recrimi- 
nation. The  same  principle  is  recognized  in  Clutch  v.  Clutch^ 
1  N.  J.  Eq.  474,  and  in  Burr  v.  Burr,  2  Edw.  Ch.  448. 

The  bill  in  this  case  charges  that  the  defendant,  since  her 
marriage  with  the  complainant,  hath  committed  adultery  at 
divers  placed  in  the  state  of  New  Jersey,  with  divers  persons, 
whose  names  are  unknown  to  the  complainant.  The  parties 
were  married  on  the  15th  of  September,  1835.  The  bill  was 
filed  on  the  23d  of  March,  1863.  The  allegation  is  tantamount 
to  a  general  charge,  that  within  twenty-eight  years  before  filing 
the  bill,  the  defendant  hath  been  guilty  of  adultery.  The  bill 
further  charges  that  the  defendant,  on  different  days  in  the 
years  1858,  1859,  1860,  1861,  1862,  and  1863,  but  upon  what 
particular  days  the  defendant  is  ignorant,  at  the  city  of  New- 
ark, committed  adultery  with  one  John  H.  O.  Hawes,  and  that 
the  defendant  is  now,  and  for  a  long  time  past  has  been,  living 
in  adultery  with  the  said  John  H.  O.  Hawes,  at  the  city  of 
Newark  aforesaid.  If  any  part  of  this  charge  possesses  the 
requisite  degree  of  certainty,  it  is  the  last  clause,  which  charges 
that  the  defendant  is  now  living  in  adultery  at  Newark  with 
Hawes;  and  it  would  seem  that  the  defendant's  evidence  must 
be  confined  to  the  single  point,  that  at  or  about  the  time  of 
filing  the  bill,  the  defendant  was  guilty  of  the  crime  specified. 
But  what  is  meant  by  a  long  time  past?    And  how  is  an  issae 
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to  be  framed  upon  the  charge?  Suppose  the  defendant  denies 
the  charge,  and  an  issue  at  law  is  directed.  Is  the  jury  to 
inquire  whether  the  defendant,  within  a  long  time  past,  has 
been  guilty  of  adultery? 

It  is  objected  that  the  charge  of  adultery  is  not*  made  posi- 
tively,  but  upon  information  and  belief  only.  The  form  is 
derived  from  the  precedents  in  the  court  of  chancery  in  New 
York.  The  averment  that  the  statement  is  made  upon  infor- 
mation and  belief  is  there  appropriate,  because,  by  the  rules 
of  that  court,  the  bill  is  required  to  be  verified  by  oath.  As 
in  bills  which  are  to  be  thus  verified,  as  well  as  in  answers 
and  petitions,  the  several  matters  stated,  charged,  averred, 
admitted,  or  denied,  are  required  to  be  stated  positively,  or 
upon  information  or  belief  only,  according  to  the  fact:  2  Barb. 
Ch.  Pr.  680;  3  Hoffman's  Ch,  Pr.  (Appendix)  371;  Rules  of 
1837,  p.  32,  rules  17,  18. 

Where  the  bill  is  not  verified  by  oath,  the  statements  con- 
tained in  it  are  not  understood  to  be  within  the  knowledge  of 
the  party.  It  is  not  requisite  that  they  should  be  so,  any 
more  than  in  the  case  of  a  declaration  at  law.  The  averment, 
therefore,  that  the  statements  are  made  upon  information  and 
belief,  though  unnecessary  and  inappropriate,  constitutes  no 
ground  for  demurrer. 

The  bill  prays  a  discovery  from  the  defendant,  whether, 
since  her  marriage,  she  hath  not  committed  adultery  with  any 
person  whatever,  and  with  whom,  and  at  what  time  and  place, 
and  under  what  circumstances.  This  constitutes  a  valid 
ground  of  demurrer.  The  rule  is,  that  a  defendant  is  not 
bound  to  accuse  himself  of  a  crime,  or  to  furnish  any  evidence 
whatever  which  shall  lead  to  any  accusation  of  that  nature. 
And  the  objection  lies  to  a  particular  interrogatory,  though 
the  bill  be  in  other  respects  unexceptionable:  Mitford's  Eq. 
PL,  sees.  522,  524,  575. 

I  have  thus  expressed  an  opinion  upon  the  several  points 
discussed  in  the  briefs  of  counsel.  But  the  demurrer,  on 
examination,  proves  to  be  merely  a  general  demurrer  for  want 
of  equity,  under  which  no  objection  for  want  of  form  can 
properly  be  raised.  A  demurrer  must  express  the  several 
causes  of  demurrer:  Story's  Eq.  PL,  sec.  443;  Mitford's  Eq. 
PL  213. 

This  objection  was  not  raised  by  counsel,  nor  is  there  any 
intimation  in  the  briefs  submitted  that  it  has  been  waived 
The  demurrer  cannot  bo  allowed  as  it  now  stands,  because  it 
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is  clear  that  the  bill  is  not  defective  for  want  of  equity.  Leave 
may  be  given  to  amend  the  demurrer:  Qlegg  v.  Legh^  4  Madd. 
208;  Thorpe  v.  Macauley,  5  Id.  218. 

In  such  case,  leave  would  be  given,  if  desired,  to  the  com- 
plainant to  amend  also,  which  would  avoid  the  necessity  of 
amending  the  demurrer.  The  objections  raised  are  neverthe- 
less too  serious  to  justify  the  court  in  requiring  an  answer  to 
the  bill  in  its  present  shape.  As  the  most  effectual  mode  of 
attaining  the  ends  of  justice  without  unnecessary  delay,  the 
demurrer  is  overruled,  with  leave  to  amend  the  denuirrer 
within  twenty  days  from  the  date  of  the  order,  unless  the  com- 
plainant, within  that  time,  shall  amend  his  bill  in  the  par- 
ticulars objected  to,  for  which  purpose  leave  is  granted. 

The  order  is  made  without  costs  to  either  party  as  against 
the  other. 


Alligation  of  Adttltkrt  as  Gbound  of  Divobob  ahonld  state  time  and 
place  of  ita  oommiasion:  ConarU  v.  CowuU,  70  Am.  Dec  717;  Farr  ▼.  Farrf 
69  Id.  406;  OkriaUombeny  v.  Christianberry,  25  Id.  96;  but  a  charge  of  adul- 
tery with  persona  unknown  to  the  complainant  ia  sufficient:  AdaTnav.  Adama, 
51  Id.  219,  and  note  221;  Fan-  v.  Farr,  69  Id.  406.  The  principal  case  ia 
cited  to  the  point  that  a  general  charge  that  the  wife  ia  an  adultereaa,  ia  not 
sufficient  to  support  a  biU  for  divorce.  The  adultery  must  be  designated, 
either  by  the  name  of  the  adulterer,  or  by  circumstanoea,  and  the  time  when 
and  place  where  it  was  committedt  Mills  v.  Mills,  18  N.  J.  Eq.  445;  Bkick  v. 
Black,  26  Id.  432;  S.  C,  27  Id.  665.  And  a  divorce  can  never  be  granted  upon 
general  chargea  in  the  bill  of  adultery  with  "divera  persona  whose  names  are 
unknown."  If  the  name  of  the  person  with  whom  the  adultery  ia  alleged  to 
have  been  committed  is  unknown,  the  time,  place,  and  circumstances  must  be 
stated  so  as  to  identify  the  offense,  or  the  person  of  the  adulterer  must  be 
described,  and  the  fact  that  the  name  of  the  person  was  unknown  at  the  time 
of  filing  the  biU  must  be  proved;  for  if  known,  it  must  be  stated  in  the  bill: 
Miller  v.  Miller,  20  N.  J.  Eq.  217.  And  the  same  rules  apply  in  pleading 
adultery  in  recrimination:  Bead  v.  Beid,  21  Id.  333.  In  laying  the  time,  the 
month  and  year  should  be  stated,  but  the  day  need  not  be  particularized: 
Black  V.  Black,  26  Id.  432;  S.  C,  27  Id.  665.  In  Ooodwm  v.  Goodwin,  23 
Id.  210,  however,  it  is  said  that  in  equity  it  is  not  necessary  that  the  alle- 
gation shall  be  as  to  a  time  certain,  either  as  to  day,  month,  or  year  when  it 
is  not  required  to  prove  the  fact  at  the  time  alleged,  and  an  allegation  of 
adultery  with  a  peraon  named  at  a  certain  place,  and ' '  aince  September,  1 869,  '* 
the  bill  being  filed  in  November,  1871,  was  held  sufficient;  and  of  the  Ian- 
(page  of  the  principal  caae,  that  "it  is  not  necessary,  as  in  criminal  cases, 
to  state  the  day,  but  the  month  and  year  should  be  stated,"  it  is  said  that  it 
was  no  doubt  founded  upon  the  general  practice  familiar  to  the  chanoeUor,  but 
that  he  mentioned  no  authority,  and  evidently  did  not  intend  to  lay  it  down 
aa  a  strict  rule  of  chancery  pleading,  but  merely  stated  it  as  a  proper  mode  in 
biUs  of  equity. 

DkM UBRBB  TO  BiLL  FOB  DiSOOVXBT  OK  GROUND  THAT  AnSWEBS  TO  ImTBB- 

rooatobus  might  subject  defendant  to  criminal  prosecution,  will  not  be  sns- 
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in  sach  caae,  the  defendaiit  may  in  his  answer  insiBt  that  he  la  not 
boBiKl  to  make  any  sach  discovery:  ^o^  State  Iron  Co.  v.  OoodaU,  75  Am. 
Dee.  219,  and  aee  note  228. 

"FotoLkis  DsRois  ASB  NOT  Bbagubp  bt  Gbnkral  DrafUKBBB:  Oeorge  v, 
nemoB,  67  Am.  Dec.  612,  and  note  621;  see  also  Ccnani  ▼.  Chmmt,  70  Id. 
717.    The  principal  caae  is  cited  to  this  point  in  MiUer  v.  Jamiion,  24  N.  J 
19.44. 

Alluatioh  ih  Bill  that  Pxtitionbr  is  "Isiobmid^  iin>  Vibilt  Bb- 
UEVMB,  and  thereupon  avers,"  is  a  direct  and  positm  aTarmant:  WelU  t. 
Mridgtfori  HpdrauSc  Co.,  79  Am.  D0O.  251. 


Bowe's  Executors  v.  White. 

[IB  Naw  Jkbsbt  Bquitt,  HL  | 
€V  FoHD  TO  u  Paid  to  Lboatbb,  and  if  he  die  without  hein  tiit 
fund  to  go  to  another,  gives  the  first  legatee  a  present  vested  interest  la 
the  fond  liable  to  be  divested  npon  the  contingency  of  his  dying  without 


LooxATiov  OVER  UPON  Defdute  Failxtrb  ot  Isstte  is  Good  bt  Wat  of 
Ejubuutokt  Biqitbst. 

Imutxb  nr  Bxiiaindxb  w  Oasb  of  Specific  Lbgact  of  Chattels  foe 
Life,  with  Rexainder  over,  is  no  longer  entitled,  as  formerly,  to  call 
upon  the  tenant  for  life  for  security  that  the  chattels  shall  be  forthcoming 
after  his  decease;  bat  the  recognized  practice  now  is  for  an  inventory  to 
be  dgned  by  the  legatee  for  Ufe,  and  to  be  deposited  with  the  master  for 
the  benefit  of  all  parties. 

FftRSOHAI.    PbOFSRTY  NOT   GiVEN    SPBCinGALLT  BUT   GeNEBALLT,  OT  ai  tht 

leaidne  of  personal  estate,  most  be  converted  into  money;  the  interest 
only  to  be  enjoyed  by  the  tenant  for  life,  and  the  principal  reserved  for 
the  remainderman;  and  this  rule  prevails,  unless  there  be  in  the  will  an 
indication  of  a  contrary  intention. 

Where  Leoaot  is  Given  Generallt,  Subject  to  Limitation  over  upon 
Subsequent  Event,  the  divesting  contingency  will  not  prevent  the  legatee 
from  receiving  his  legacy  at  the  end  of  a  year  from  the  testator's  death; 
and  he  is  not  bound  to  give  security  for  repayment  of  the  money  in  case 
the  event  should  happen. 

To  JusorDT  Requisition  of  Sbcuritt  from  First  Legatee,  either  in  case 
of  a  legacy  of  life  or  of  a  legacy  subject  to  a  limitation  over,  there  must 
be  danger  of  loss  of  the  property  in  the  hands  of  the  first  taker. 

Mere  Fact  that  Legatee  for  Life  is  Feme  Covert,  cannot  of  itself  fur- 
nish any  evidence  of  danger  of  loss  of  the  property  in  her  hands  so  as  to 
justify  the  requisition  of  security  from  her. 

Bbll  bt  Legatee  in  Remainder,  Seeking  Sbcuritt  from  Legatee  for 
LiFB  on  the  ground  that  the  legacy  is  in  danger  of  loss,  is  in  the  nature 
of  a  bill  quia  timet,  and  may  be  filed  as  well  against  the  executor  himself 
where  the  fond  is  in  his  hand,  as  against  the  legatee  for  life  where  the 
fond  k  in  his  haad. 


Bnx  in  equity.    The  opinion  statee  the  caee. 
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B.  Vansyckel  and  WurtZy  for  the  complainants. 
Van  Fleet  and  Beasley,  for  the  defendant. 

By  Court,  Green,  Chancellor.  Isaac  Rowe,  of  the  county 
of  Hunterdon,  in  and  by  his  last  will  and  testament,  gave  as 
follows:  "  I  give  and  devise  unto  Sarah  White,  the  wife  of 
John  \Vhite,  the  sum  of  five  thousand  dollars,  to  be  paid  unto 
the  said  Sarah  White;  and  if  the  said  Sarah  White  die  with- 
out an  heir  or  heirs,  the  said  sum  of  five  thousand  dollars  is 
to  go  to  Leonard  Crum,  the  son  of  Henry  Crum." 

The  executors  have  filed  tlieir  bill  against  the  first  legatee 
and  her  husband,  and  the  legatee  in  remainder,  asking  that 
the  proper  construction  of  the  bequest  should  be  settled  for 
their  aid  and  direction,  and  that  the  money  may,  for  their 
protection,  be  paid  under  the  direction  of  the  court. 

The  bill  alleges  that  the  legatee,  Sarah,  and  her  husband, 
demand  the  payment  of  the  legacy,  and  threaten  to  institute 
proceedings  at  law  against  the  executors,  unless  the  money  is 
forthwith  paid;  and  that  Leonard  Crum,  the  legatee  in  remain- 
der, forbids  the  payment  of  the  money  to  Sarah  White,  unless 
she  give  ample  security  that  the  legacy  shall  be  paid  to  Crum, 
in  case  the  said  Sarah  White  should  die  without  issue. 

Sarah  White  and  her  husband  have  answered  the  bill, 
claiming  the  payment  of  the  legacy  without  giving  security. 
No  answer  has  been  filed  by  Crum.  There  is  no  dispute  as  to 
the  facts.  Sarah  White,  the  legatee,  has  had  no  issue  bom  of 
her  body,  and  is  forty-five  years  of  age. 

There  can  be  no  question  as  to  the  construction  and  effect 
of  the  bequest.  Sarah  White,  the  first  legatee,  takes  a  present 
vested  interest  in  the  fund,  liable  to  be  divested  upon  the  con- 
tingency of  her  dying  without  issue.  The  limitation  over, 
being  upon  a  definite  failure  of  issue,  is  good  by  way  of  exec- 
utory bequest:  HuU  v.  Eddy^  14  N.  J.  L.  175,  and  cases  there 
cited. 

The  only  question  made  by  the  pleadings  is,  whether  the 
first  legatee  is  entitled  to  receive  the  fund,  without  giving 
security  for  its  repayment  in  the  event  of  her  dying  without 
issue. 

Where  there  is  a  specific  bequest  of  chattels  for  life,  and  a 
limitation  over  by  way  of  remainder,  the  ancient  rule  in  chan- 
cery was,  that  the  person  entitled  in  remainder  could  call 
upon  the  tenant  for  life  for  security  that  the  chattels  should 
be  forthcoming  after  his  decease,  the  tenant  for  life  being  re- 
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garbed  as  a  trustee  for  the  remainderman:  Bracken  v.  Bentlyj 
1  Eng.  Ch.  110;  8.  C,  1  Eq.  Cas.  Abr.  78,  tit.  Bills,  E;  Hart 
V.  Hartj  1  Id.  260;  Vachel  v.  Vachel,  1  Ch.  Cas.  129;  Freem,  Ch. 
206,  case  280. 

The  last  of  these  cases  was  decided  in  1695.  In  Leeke  v. 
Bennett  J  1  Atk.  470,  decided  in  1737,  upon  an  application  by 
the  legatee  in  remainder,  that  the  legatee  for  life  should  give 
security  for  the  forthcoming  of  the  goods,  Lord  Chancellor 
Hardwicke  is  reported  to  have  said  he  never  knew  it  done, 
and  therefore  would  not  oblige  the  defendant  to  do  it,  but 
directed  an  inventory  to  be  made  and  signed  by  the  defend- 
ant, and  his  wife,  who  was  the  legatee  for  life,  and  to  be  deliv- 
ered to  the  plaintiff. 

In  Bill  V.  Kinaston,  2  Atk.  82,  decided  in  1740,  the  same 
lord  chancellor  is  reported  to  have  said  that  where  goods  are 
given  to  a  person  for  life  only,  the  old  rule  of  the  court  was, 
that  such  person  should  give  security  that  they  should  not  be 
embezzled;  but  the  method  now  is  for  an  inventory  to  be  signed 
by  the  devisee  for  life,  and  to  be  deposited  with  the  master  for 
the  benefit  of  all  parties. 

Since  the  time  of  Lord  Talbot,  in  1734,  this  seems  to  have 
been  the  recognized  practice  of  the  court:  Slanning  v.  Style^  8 
P.  Wms.  336;  Richards  v.  Baker,  2  Atk.  321;  Foley  v.  Burnett, 
1  Brown's  Ch.  274;  Conduitt  v.  Soane,  1  Coll.  C.  C.  285;  Covenho- 
pen  Y.  Shulerj  2  Paige,  132  [21  Am.  Dec.  73];  DepeysUr  v. 
Clendining,  8  Id.  803;  2  Kent's  Com.  354;  2  Williams  on 
Executors,  1258. 

This  class  of  cases  is  limited  to  specific  bequests  of  chattels 
to  the  first  taker  for  life  only. 

But  personal  property  not  given  specifically  but  generally, 
or  as  a  residne  of  personal  estate,  must  be  converted  into 
money,  the  interest  only  enjoyed  by  the  tenant  for  life,  and 
the  principal  reserved  for  the  remainderman:  Howe  v.  Earl 
of  DaHmouthy  7  Ves.  137;  Benn  v.  Dixon,  10  Sim.  636;  Chamr 
ber9  V.  Chambers,  15  Id.  183;  RandaU  v.  RusseU,  3  Mer.  193; 
Cavenhaven  v.  ShvUr,  2  Paige,  122  [21  Am.  Dec.  73];  Clark  v. 
Clark,  8  Id.  152  [35  Am.  Dec.  676];  Cairns  v.  Chavhert,  9  Id. 
163;  HvU  V.  Eddy,  14  N.  J.  L.  176;  Ackerman  v.  Vredand,  14 
N.  J.  Ch.  23;  2  Kent's  Com.  853;  Lewis  on  Perp.  100;  2  Story's 
Eq.  Jur.,  sec.  845  a. 

The  rule  prevails,  unless  there  be  in  the  will  an  indication 
of  a  contrary  intention:  CMvns  v.  CMins,  2  Mylne  &  K.  703; 
Fiehering  v.  Piekervng,  2  Beav.  31;  S.  C,  4  Mylne  &  G.  289; 
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RandaU  v.  Russell,  3  Mer.  194;  MerriU  v.  Emery,  10  Pick.  gl2; 
2  Williams  on  Executors,  1197. 

But  where  a  legacy  is  given  generally,  subject  to  a  limita- 
tion over  upon  a  subsequent  event,  the  divesting  contingency 
will  not  prevent  the  legatee  from  receiving  his  legacy  at  the 
end  of  a  year  from  the  testator's  death;  and  he  is  not  bound 
to  give  security  for  repayment  of  the  money  in  case  the  event 
should  happen:  Griffiths  v.  Smith,  1  Ves.  97;  Fawhes  v.  Orcy^ 
18  Id.  131;  Hull  v.  Eddy,  14  N.  J.  L.  177;  Condict  v.  King,  13 
N.  J.  Eq.  383;  2  Williams  on  Executors,  1192;  Homer  y.  SM- 
fan,  2  Met.  194;  Fiske  v.  Cobb,  6  Gray,  144;  1  Roper  on  Lega  ;ies, 
c.  14,  sec.  11,  684;  Hudson  v.  Wadsworth,  8  Conn.  349;  L  ing- 
worthy  v.  Chadwick,  13  Id.  46. 

Either  in  the  case  of  a  legatee  for  life,  or  subject  to  a  limita- 
tion over,  in  order  to  justify  the  requisition  of  security  from 
the  first  legatee,  there  must  be  danger  of  the  loss  of  the  prop- 
erty in  the  hands  of  the  first  taker:  Slanning  v.  Style,  3 
P.  Wms.  334;  Conduitt  v.  Soane,  1  Coll.  C.  C.  286;  Homer  v. 
Shelton,  2  Met.  194;  Fiske  v.  Cobb,  6  Gray,  144;  Hudson  v. 
Wadsworth,  8  Conn.  249;  Langworthy  v.  Chadwick,  13  Id.  46. 

In  Slanning  v.  Style,  supra.  Lord  Talbot  says:  "Generally 
speaking,  where  the  testator  thinks  fit  to  repose  a  trust,  in 
such  case,  until  some  breach  of  that  trust  be  shown,  or  at 
least  a  tendency  thereto,  the  court  will  continue  to  intrust  the 
the  same  hand  without  calling  for  any  other  security  than  what 
the  testator  has  required."  But  in  that  case  the  legatees  in  re- 
mainder were  also  the  executors,  and  to  the  trust  reposed  in 
them  in  that  capacity  by  the  testator  the  remark  of  the  chan- 
cellor must  have  been  mainly  directed. 

But  upon  a  somewhat  analogous  principle,  regarding  the 
first  legatee  as  a  trustee  for  the  legatee  in  remainder,  the  court 
have  held  that  to  require  security,  except  in  case  of  danger, 
would  not  be  in  accordance  with  the  will  of  the  testator. 

In  the  absence  of  any  suggestion  of  danger  or  loss,  the  lega- 
tee in  this  case  is  entitled  to  receive  her  legacy  without  giving 
security  either  to  the  executors  or  to  the  legatee  in  remainder. 
Under  such  circumstances,  the  executors  incur  no  persona) 
hazard  by  paying  the  money. 

It  was  urged  upon  the  argument,  that  the  mere  fact  that  the 
first  legatee  is  a  married  woman  furnishes  evidence  of  danger 
of  loss,  upon  which  the  court  should  require  security  for  the 
protection  of  the  legatee  in  remainder.  The  mere  fact  that 
the  legatee  is  a  fem^  covert  cannot  in  itself  furnish  any  evi- 
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dence  of  danger  of  loss.  Both  she  and  her  husband  may  be 
entirely  responsible.  But  if  the  fact  were  otherwise,  it  could 
not,  under  the  pleadings  in  this  cause,  constitute  any  ground 
for  the  interference  of  the  court.  No  relief  is  sought  upon 
that  ground,  nor  does  the  bill  contain  any  intimation  of  dan- 
ger or  I068.  Application  for  relief  upon  that  ground  would 
come  piore  appropriately  from  the  legatee  in  remainder,  or  if 
be  be  an  inCEint,  from  his  guardian  or  next  friend.  Usually, 
where  the  court  have  required  security,  it  has  been  at  the 
instance  of  the  legatee  himself  Such  bills  are  in  the  nature 
of  a  bill  quia  timety  and  may  be  filed  as  well  against  the  exec- 
utor himself,  where  the  fand  is  in  his  hand,  as  against  the 
legatee  for  life,  where  the  fund  is  in  his  hand:  1  Eq.  Cas.  Abr. 
78,  tit.  Bills,  E;  1  Haddock's  Ch.  Pr.  219;  1  Story's  Eq.  Jur., 
sec.  730;  2  Id.,  sec.  845. 

If  any  real  ground  of  apprehension  of  danger  appeared  upon 
the  face  of  the  pleadings,  and  was  admitted  or  supported  by 
evidence,  the  court  would  require  the  security.  I  shall  declare 
upon  the  case  as  it  now  stands  before  me,  that  the  executors 
are  authorized  to  pay  over  the  money  to  the  first  legatee  with- 
out security. 

If  the  danger  of  loss  really  exist,  or  if  it  should  hereafter 
arise,  the  determination  of  this  case  will  not  prevent  an  order 
for  security  upon  the  application  of  the  party  interested. 

FtBsr  LioATBK  Takes  Esttate  voa  Lifb  onlt,  and  Ldotation  ovxb  n 
Good  when  limitation  over  is  npon  definite  failure  of  issue:  Clevdand  v.  Ho' 
vau,  78  Am.  Dea  90,  note  93. 

Leoatss  nr  Rbmaindkb  after  Estate  fob  Lm  mat  Gall  oir  Lbgatsi 
•OR  LiTB  for  an  inventory  of  the  property  bequeathed:  WeacoU  v.  Cody,  9 
Am.  Dee.  306;  Covenhaven  v.  SJtuler,  21  Id.  73. 

Seouritt  is  Unnzcessart  troh  Legatee  for  Life,  unless  there  la 
Oakosr  of  Waste  or  Loss:  Covenhoven  v.  Shuler,  21  Am.  Dec.  73;  Pdhaarn 
T.  TayJar,  59  Id.  60i;  see  Clark  v.  CUurh,  36  Id.  676;  Roper  v.  Roper,  75  Id. 
427;  I>rumniond*s  Bx*r  v.  Drummond,  26  N.  J.  Eq.  239,  citing  the  principal 
ease.  The  principal  case  is  also  cited  to  the  point  that  the  well-settled  rule 
in  equity  is  that  where  it  appears  that  there  is  danger  that  the  principal  of 
the  legacy  wiil  be  wasted  or  lost,  a  conrt  of  equity  will  protect  the  interest 
of  the  legatee  in  remainder  by  compelling  the  legatee  for  life  to  give  security 
for  the  nfe  return  of  the  principal:  Howard  v.  Howard's  Ex*r9f  16  Id.  488; 
and  in  Sherman  ▼.  Sherman^  36  Id.  125,  it  is  held  that  where  a  testator  di- 
rected all  of  his  estate  to  be  sold,  and  the  proceeds  divided  into  six  shares, 
which  were  to  be  given  to  his  brothers  and  sisters,  "the  shares  to  be  paid  to 
them  on  their  own  responsibility,  and  they  to  use  it  during  their  natural  life, 
■ad  at  their  decease  the  said  principal  so  paid  to  them  to  be  divided  among 
their  lawful  heixa,  share  and  share  alike,"  and  one  of  the  sisters  threatened 
lo  diapoae  of  her  riiare  in  order  to  defeat  her  son's  interest  therein,  she  might 
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bo  enjoined  from  ao  doing,  and  required  to  give  security  for  the  protection  of 
the  remaindermen. 

WUERB  USR  OP  MONKY   IS  OlVEN  BT  WiLL  TO  PERSON   FOR  LiTE  and  then 

over,  such  person  is  entitled  only  to  the  interest  on  the  money,  and  not  to  the 
principal  sum:  Field  v.  intclvcock,  28  Aui.  Dec.  288;  see  CUirk  v.  CUirh,  35 
Id.  C7G,  note  G82.  The  i>rincipal  case  is  cited  to  the  point  that  a  gift  of  a 
fund,  with  a  limitation  over  in  the  contingency  of  the  legatee's  dying  without 
leaving  lawful  issue,  entitles  the  legatee  to  possession  of  the  fund:  Ifcnnk}»*$ 
EzW$  V.  Jacobus,  27  N.  J.  Eq.  20;  Yaioyer  v.  Yaiouer,  37  Iil.  219;*  Drum- 
momVs  ExW  v.  Drummond,  26  Id.  239.  In  the  case  of  be(|ucst8  of  personalty 
for  life  with  remainder  over,  the  interest  only  is  enjoyed  by  the  tenant  for 
life,  and  the  principal  nmst  be  preserved  for  the  remainderman,  while  in  the 
case  of  a  bequest  generally,  witli  a  limitation  over  on  the  happening  of  a  sub- 
sequent event,  an  estate  is  generally  vested  in  the  first  taker,  with  a  divesting 
contingency  over,  but  this  will  not  defeat  the  right  of  the  first  taker  to  pos- 
session: RaUiff  V.  Wama-,  32  Ohio  St.  342. 

In  Parkers  Eh:*r8  v.  Moore,  25  N.  J.  Eq.  236,  however,  it  is  held  that  a  gift 
of  a  sum  of  money  to  a  person,  "  the  interest  tliereof  to  be  paid  to  her  during 
life,"  and  the  principal  to  her  children  at  her  decease,  does  not  pass  the  cor- 
fua  of  the  fund  to  such  person ;  for  though,  as  a  general  rule,  the  gift  of  the 
interest  of  a  fund  standing  by  itself  is  a  /^ift  of  the  cor^pua  of  the  fund,  yet  if 
from  the  context  of  the  will  it  appears  that  the  interest  only  was  intended 
for  the  legatee,  the  gift  of  the  interest  will  not  pass  the  principal;  and  the 
principal  case  was  distinguished  on  the  ground  that  there  a  legacy  was  given 
to  the  legatee  with  a  limitation  over  on  a  definite  failure  of  issue. 

Where  there  is  Qenekal  Bequest  of  Residue  for  Life,  including 
articles  consumed  in  using,  tlie  whole  should  be  converted  into  money  and 
invested,  and  only  the  interest  paid  to  the  legatee  for  life:  CovenJiOPen  v. 
Shuler,  21  Am.  Dec.  73;  Smith  v.  Barlaim,  25  Id.  721;  Saunders  v.  liaug/tton, 
67  Id.  5S1.  The  principal  case  is  cited  to  the  point  that  when  personal  prop- 
erty is  given  for  life  generally,  as  the  residue  or  remainder  of  the  testator's 
estate,  then  it  is  to  be  converted  int^  money,  and  put  at  interest  in  the  names 
of  the  executors,  and  the  interest  only  paid  to  the  legatee:  Jonea*s  Ex'rs  v. 
Stites,  19  N.  J.  Eq.  327. 

Tub  principal  case  m  cited  also  to  the  point  that  where  the  residue  of 
an  estate  is  given  to  a  widow  for  life,  and  after  her  death  to  her  children,  the 
widow,  as  life-tenant  trustee,  is  liable  to  account  to  .those  of  her  children,  who 
are  entitled  to  the  fund  after  her  death  for  the  waste  which  she  commits  upon 
the  fund:  PraU  v.  Hamil,  30  N.  J.  Eci.  559. 
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Ettdxvcb  n  ADinaaiBLE,  on  Indictment  for  Kxepino  Bawdt-housi, 
that  females  were  repeatedly  arrested  at  the  prisoner's  house,  at  late 
honrs  of  the  night,  and  convicted  as  prostitntes,  and  that  the  prisoner 
had  procured  bail  for  them. 

Indictment  for  keeping  a  bawdy-house  in  the  city  of  Syra- 
cuse. On  the  trial,  certain  police  officers  testified,  in  answer 
to  questions  propounded  by  the  district  attorney,  against  the 
objection  of  the  prisoner,  that  they  had  frequently  and  repeat* 
edly  arrested  females  at  the  prisoner's  house,  at  late  hours  of 
the  night,  upon  the  charge  that  they  were  prostitutes;  that 
such  females  were  convicted  and  punished  as  prostitutes;  and 
that  the  prisoner  had  procured  bail  for  some  of  them.  The 
jury  were  instructed,  among  other  things,  that  the  frequent 
arrests  at  the  prisoner's  house  of  females  theretofore  convicted 
as  prostitutes  was  a  circumstance  proper  to  be  taken  into  con- 
sideration by  the  jury  in  making  up  their  verdict,  and  the 
prisoner  excepted  to  this  portion  of  the  charge.  The  prisoner 
was  convicted,  and  the  supreme  court,  at  general  term,  hav- 
ing affirmed  the  conviction,  the  prisoner  brought  this  writ  of 
error 

John  C.  HufUf  for  the  plaintiff  in  error. 

Frank  Hiscoclj  for  the  people. 

By  Court,  Davies,  J.  The  indictment  charged  the  plaintiff 
in  enor  idth  keeping  a  bawdy-house.    It  was  proved  that  he 
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kept  a  house  in  the  city  of  Syracuse,  and  to  make  out  the 
offense,  it  was  necessary  to  establish  the  character  or  kind  of 
house  so  kept  by  him.  A  bawdy-house  is  defined  to  be  a 
house  of  ill-fame,  kept  for  the  resort  and  unlawful  commerce 
of  lewd  people  of  both  sexes:  1  Bouv.  Law  Diet.  163.  It  was 
essential,  therefore,  for  the  prosecution  to  establish  the  charac- 
ter of  the  house,  and  to  show  the  character  of  the  persons 
frequenting  or  occupying  it.  The  questions  put  to  the  wit- 
nesses objected  to  only  called  out  the  fact  that  females  were 
found  in  the  house  of  the  plaintiff,  and  were  taken  from  there 
before  a  magistrate,  and  convicted  as  prostitutes,  and  pun- 
ished  as  such.  This  was  prima  facie  evidence  of  the  character 
of  the  persons  frequenting  the  plaintiff's  house,  and  was  legiti* 
mate  and  proper  evidence  to  establish  such  character.  Proof 
that  prostitutes  were  found  frequently  at  the  plaintiff's  house, 
and  were  notoriously  so,  were  circumstances  bearing  directly 
on  the  issue  whether  the  plaintiff  kept  a  bawdy-house,  or 
house  of  ill-fame,  and  the  jury  would  be  warranted  in  finding 
as  they  did,  from  such  circumstances,  and  the  additional  one, 
that  convicted  and  notorious  prostitutes  were  frequently  ar- 
rested there,  that  he  kept  a  house  of  that  character.  The 
materiality  of  the  inquiry  did  not  consist  in  the  fact  that 
arrests  of  such  women  were  made  in  the  plaintiff's  house,  but 
in  the  fact  that  women  of  such  character  were  frequently 
found  there,  and  permitted  there,  after  their  arrest  and  con- 
viction as  prostitutes.  The  inquiry  as  to  the  agency  of  the 
plaintiff  in  procuring  bail  for  them,  when  arrested  upon  such 
charges,  was  eminently  legitimate,  as  tending  to  show  his 
knowledge  of  the  character  of  the  women  occupying  and  fre- 
quenting his  house.  A  man  careful  of  the  reputation  of  his 
house,  and  regulating  it  upon  correct  ][^rinciples,  is  not  accus- 
tomed to  have  found  there  women  notoriously  charged  with 
the  offense  of  prostitution;  and  for  the  purpose  of  fixing  on 
tbo  plaintiff  the  knowledge  of  the  character  of  the  inmates  of 
his  house,  and  as  their  character  and  habits  determined  the 
kind  and  character  of  the  house  he  kept,  it  was  proper  to  show 
that  he  knew  of  these  charges  against  them,  and  that  such 
knowledge  was  evidenced  by  his  becoming  bail  for  them  before 
the  police  magistrate.  The  time  of  making  the  arrests  was  of 
no  materiality,  except  as  indicating  the  presence  in  the  plain- 
tiff's house  of  women  of  the  character  his  inmates  were  proved 
to  be,  and  the  time  when  they  were  thus  found  to  be  there 
was  a  material  inquiry;  and  in  this  aspect,  the  questions  ap 
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to  the  time  of  making  the  arrests  aod  when  last  made  were 
properly  allowed  to  be  put. 

In  the  view  we  take  of  this  case,  and  the  facts  necessary  to 
be  established  by  the  prosecution,  to  warrant  the  jury  in  con- 
victing the  plaintiff,  the  judge  correctiy  told  the  jury  that  the 
frequent  arrests  at  the  plaintiff's  house,  of  females  theretofore 
convicted  as  prostitutes,  was  a  circumstance  proper  to  be  taken 
into  consideration  by  the  jury  in  making  up  their  verdict.  It 
was  not  the  fact  that  such  females  were  frequently  arrested  in 
the  plaintiff's  house,  which  gave  point  and  significance  to  this 
part  of  the  charge,  but  the  fact  that  females  theretofore  con- 
victed as  prostitutes  were  frequentiy  found  in  the  plaintiff's 
house.  The  fact  of  such  conviction  stamped  them  as  prosti- 
tutes, and  its  notoriety,  and  the  circumstance  of  such  frequent 
arrests,  must  have  brought  home  to  the  plaintiff  knowledge  of 
their  character.  The  character  of  the  inmates  of  the  plaintiff's 
house  determined  the  kind  of  house  he  kept,  and  if  it  was  fre- 
quented by  prostitutes,  notoriously  so,  and  they  were  frequently 
arrested  there  by  police  officers,  the  jury  were  authorized  to 
find  it  was  a  bawdy-house  or  house  of  ill-fame. 

We  see  no  error  in  the  admission  of  the  evidence  objected 
iOy  or  in  that  part  of  the  charge  excepted  to,  and  think  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 

BviBKVGi  OF  Bad  Ohasaotib  of  Fxmalbs  Friqushtino  House  n  Ai^ 
-ifmr*  to  shoir  that  the  hooaa  waa  one  of  ill-fame:  CommomoeaUh  ▼.  Chth 
mm;  79  AsL  Deo.  693;  and  see  State  ▼.  Hand,  71  Id.  468»  and  note;  note  to 
OBmmomBeaUk  ▼.  Harwood,  64  Id.  60. 


Kenton  v.  People. 

[2B  KBW  YOBK.  2Da] 

■mnoroB  Oft  Gbtbul  Biputatiov  of  Female  iok  Wamt  of  Chastitt  n 
lEAimnsiBLE  in  a  proeeeation  for  eednction,  under  a  statute  whioh 
proYidee  tiiat  any  man  who^  nnder  promise  of  marriage,  sednoee  anj 
immazried  female  of  "previocu  chaste  character"  shall  be  guilty  of  a 
miedemeanor.  By  *'  chaste  character  "  the  statute  means  actual  personal 
Tirtae^  and  not  reputation,  and  requires  evidence  of  specific  acts  of  lewd- 
nese  for  impeachment. 

ftemsE  TO  Mabbt  Female  Which  is  Ixducemrnt  to  Sexual  Intes- 
00UB8E  IS  SuTTiGiEHT,  Under  a  statute  providing  that  any  man  who^ 
imdsr  "promiae  of  marriage,'*  seduces  any  unmarried  female  of  previous 
chaste  character,  shall  be  guilty  of  a  misdemeanor.  It  is  uot  necessary 
that  the  promise  should  be  a  valid  and  binding  one  between  the  parties. 
Am.  Dec.  Vol.  LXXXIV-12 
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GOBBOBORATION    OF   SSDUOED    FkMALB's    TsSTIMONT   AB  TO  HER   ChASTITT, 

OR  BEING  Unmarried,  is  not  Required,  bat  only  aa  to  the  promiaa  df 
marriage,  and  the  interconrse,  under  a  statute  proyiding  that  no  conyio- 
tion  shall  be  had  because  of  the  seduction  of  an  unmarried  female,  under 
promise  of  marriage,  ''on  the  testimony  of  the  female  seduced^  unsup- 
ported by  other  evidence." 

Chabactter  of  House,  as  being  One  or  Ill-faiob,  cannot  be  Shown  bt 
General  Reputation,  but  must  be  proved  by  particular  facts. 

Evidence  that  Mother's  House  was  One  of  Ill-fame  is  Irrelevant 
on  the  question  of  the  daughter's  chastity,  in  a  criminal  prosecution  for 
the  seduction  of  the  daughter,  who  was  a  minor,  residing  with  her  mother. 

Indictment  under  the  statute  of  1848  "  to  punish  seduction 
as  a  xrime."  The  prosecutrix  testified  that,  previous  to  the 
time  the  prisoner  had  sexual  intercourse  with  her,  he  said  to 
her  that  if  she  would  have  sexual  intercourse  with  him  he 
would  marry  her,  and  that  after  this  she  consented.  She 
further  testified,  against  the  prisoner's  objection,  in  regard  to 
the  influence  that  the  promise  to  marry  her  had  upon  her 
mind,  by  way  of  inducing  her  to  consent  to  have  sexual  inter- 
course with  the  prisoner,  that  she  thought  the  prisoner  was 
going  to  marry  her,  and  nobody  would  know  of  the  illicit  con- 
nection; that  she  was  the  mother  of  a  child  by  the  prisoner; 
that  she  had  never  been  married;  and  that  she  never  had  sex- 
ual intercourse  with  any  person  except  the  prisoner,  and  had 
never  received  the  addresses  of  any  other  person  as  a  suitor. 
The  mother  of  the  prosecutrix  testified  that  her  daughter  was 
a  minor,  and  resided  with  her;  that  she  was  unmarried;  and 
that  she  was  chaste  previous  to  her  intercourse  with  the  pris- 
oner; and  there  was  also  evidence,  other  than  that  given  by 
the  prosecutrix,  that  the  prisoner  visited  her,  and  was  alone 
with  her  in  her  mother's  parlor  evenings,  from  time  to  time, 
before  and  at  the  time  she  probably  became  pregnant.  The 
prisoner  offered  to  prove  that  the  character  of  the  prosecutrix 
for  chastity  was,  by  general  reputation  among  her  neighbors, 
bad;  and  that,  from  the  general  reputation  among  the  neigh- 
bors, the  house  of  the  prosecutrix's  mother,  with  whom  the 
prosecutrix  lived,  was  a  house  of  ill-fame;  but  the  court  ex- 
cluded all  this  evidence.  The  counsel  for  the  prisoner  insisted 
that  before  a  conviction  could  be  had  it  should  be  proved  that 
the  prisoner  was  twenty-one  years  of  age  at  the  time  of  the 
seduction;  and  he  first  moved  to  quash  the  indictment,  and 
afterwards  asked  the  court  to  direct  the  jury  to  acquit  the 
prisoner,  because  there  was  no  allegation  in  the  indictment, 
or  proof  of  mutual  promises  by  the  prosecutrix  and  the  pris- 
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cner  to  marry  each  other,  prior  to  the  time  of  the  sednctioiif 
and  that  the  promise  of  the  prisoner  to  marry  the  prosecutrix 
was  conditional;  but  the  court  denied  the  motions.  The  court 
charged  the  jury,  among  other  things,  that  if  they  were  fully 
satisfied  from  the  evidence  that  the  prisoner  promised  to  marry 
the  prosecutrix,  if  she  would  have  carnal  connection  with  him, 
and  she,  believing  and  confiding  in  such  promise,  and  intend- 
ing on  her  paH  to  accept  such  ofler  of  marriage,  did  have  such 
carnal  connection,  it  is  a  sufficient  promise  of  marriage  under 
the  statute;  that  the  prosecutrix  needed  no  corroboration  as 
to  her  being  unmarried,  or  as  to  her  chastity,  if  she  was  enti- 
tled to  credit;  and  that  a  female  of  ''  chaste  character,"  within 
the  meaning  of  the  statute,  is  one  who  is  free  from  unlawful 
commerce  with  a  man.  The  counsel  for  the  prisoner  excepted 
to  the  above  charges,  and  to  the  refusal  of  the  court  to  give 
certain  instructions  on  his  behalf.  The  prisoner  was  convicted 
and  sentenced,  and  the  supreme  court  having  affirmed  the 
judgment,  the  case  was  brought  to  this  court  by  writ  of  error. 

A»  V,  Harpendingj  for  the  plaintiff  in  error. 
John  D,  WoUoti^  for  the  people. 

By  Court,  Wright,  J.  The  prisoner  was  indicted  under  the 
statute  of  1848,  "to  punish  seduction  as  a  crime":  Laws  of 
1848,  c.  111.  A  number  of  exceptions  were  taken  on  the  trial, 
and  to  the  charge  of  the  court,  some  of  which  are  clearly 
friyolons;  while  others,  and  especially  those  involving  a  con- 
Btractum  of  the  statute,  require  some  consideration. 

1.  The  defendant  offered  to  prove  on  the  trial  that  the 
character  for  chastity  of  the  witness  and  prosecutrix  was,  by 
general  reputation  among  her  neighbors,  bad.  This  was  ex- 
cluded, and  I  think,  properly.  Evidence  that  a  female  is  by 
reputation  imchaste,  is  not  competent  by  way  of  impeachment. 
Indeed,  a  witness  cannot  be  impeached  by  proof  of  any  specific 
immorality.  It  must  rest  on  general  moral  character,  or 
character  for  truth:  Bakeman  v.  RosCy  18  Wend.  146,  and  cases 
cited.  Nor  can  "character,"  as  the  term  is  used  in  the  statute 
under  which  the  prisoner  was  convicted,  be  proved  by  reputa- 
tion. The  statute  is:  "Any  man  who  shall,  under  promise  ol 
marriage,  seduce,  and  have  illicit  connection  with  any  unmar- 
ried female  of  previous  chaste  character,  shall  be  guilty  of  a 
misdemeanor/'  etc.  Character,  as  here  used,  means  actual 
personal  virtue,  and  not  reputation.  The  female  must  be  un- 
married and  chaste  in  fact,  when  seduced.    By  the  terms 
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'^chaste  character,"  the  legislature  could  only  have  meant 
personal  qualities  that  make  up  the  real  character,  and  not 
public  reputation,  which  is  the  estimate  of  character  formed 
by  the  public.  It  could  not  have  been  intended  to  substitute 
reputation  for  character  in  this,  its  primary  and  true  sense. 
The  accused  may,  by  proof  of  specific  acts  of  lewdness  on  the 
part  of  the  female,  and  not  otherwise,  show  that  she  was  in 
fact  unchaste. 

2.  The  judge  charged  the  jury,  that  if  they  were  fully  satis- 
fied from  the  evidence  that  the  defendant  promised  to  marry 
the  prosecutrix,  if  she  would  have  carnal  connection  with  him^ 
and  she  believing  and  confiding  in  such  promise,  and  intend- 
ing on  her  part  to  accept  such  ofier  of  marriage,  did  have  such 
carnal  connection,  it  is  a  sufficient  promise  of  marriage  under 
the  statute.  This  seems  to  me  unobjectionable.  It  is  not 
necessary  that  the  promise  should  be  a  valid  and  binding  one 
between  the  parties.  The  offense  consists  in  seducing  and 
having  illicit  connection  with  an  unmarried  female,  under 
promise  of  marriage.  It  is  enough  that  a  promise  is  made, 
which  is  a  consideration  for  or  inducement  to  the  intercourse. 

But  if  the  statute  required  the  promise  to  be  a  valid  one, 
the  charge  was  correct.  A  mutual  promise  on  the  part  of  the 
female  seduced  is  implied,  if  she  yields  to  the  solicitations  of 
the  seducer,  made  under  his  promise  to  marry.  As  nothing 
appeared  to  the  contrary  in  the  case,  the  defendant  is  to  be 
regarded  as  of  full  age,  so  far  as  that  may  affect  his  promise. 
All  that  is  necessary  to  make  any  contract  is,  that  the  minds 
of  both  contracting  parties  should  meet  upon  the  subject- 
matter.    The  charge  implies  such  mutual  assent. 

3.  The  statute  provides  "  that  no  conviction  shall  be  had 
on  the  testimony  of  the  female  seduced,  unsupported  by  other 
evidence."  It  was  claimed  by  the  defendant's  counsel  that 
no  conviction  could  be  had,  unless  the  prosecutrix  was  sup- 
ported by  other  evidence,  not  only  as  to  the  promise  and  illicit 
intercourse,  but  also  as  to  the  facts  of  her  being  unmarried, 
and  her  previous  chaste  character.  The  judge,  however,  in 
substance,  instructed  the  jury  that  no  corroboration  or  support 
was  necessary  as  to  her  being  unmarried,  or  as  to  her  chastity. 
On  the  point  of  her  being  "  unmarried,"  she  was  abundantly 
supported  by  other  evidence;  but  as  to  her  previous  chastity, 
there  was  no  affirmative  testimony,  as  there  could  not  well  be, 
except  her  own.  But  the  judge  was  right  in  his  construction 
of  the  statute.    It  does  not  contemplate  that  the  female  shall 
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be  supported  or  corroborated  upon  every  material  fact  alleged. 
It  is  enough  if  (he  support  extends  to  those  facts  which  go  to 
prove  the  offense  charged.  No  corroboration  or  support  is 
necessary  to  the  points  which  merely  indicate  the  person  to 
be  protected  by  the  statute;  viz.,  that  she  was  an  unmarried 
female  and  of.  previous  chaste  character.  It  was  only  neces- 
sary that  she  should  be  supported  by  direct  evidence  or  proof 
of  circumstances,  as  to  the  facts  constituting  the  crime.  These 
were  the  promise  and  the  intercourse. 

4.  The  defendant  offered  to  prove,  from  general  reputation 
among  the  neighbors,  that  the  house  of  the  mother  of  the 
proeecatrix,  with  whom  the  latter  lived,  was  a  house  of  ill- 
fame.  This  evidence  was  clearly  incompetent.  The  character 
of  the  house  could  not  be  shown  by  general  reputation.  That 
a  house  is  disorderly,  is  to  be  proven  by  particular  facts:  1 
Russell  on  Crimes,  825.  The  general  rule  is,  that  hearsay  evi- 
dence is  incompetent  to  establish  any  specific  fact  which  is  in 
its  nature  susceptible  of  being  proved  by  the  witnesses,  who 
speak  from  their  own  knowledge.    In  this  case,  if  it  were  at 

all  material  to  show  that  the  house  kept  by  Mrs. was 

a  disorderly  one,  the  fact  was  susceptible  of  better  proof  than 
hearsay,  such  as  the  harboring  of  persons  of  unchaste  charac- 
ter,  and  permitting  it  to  be  a  common  resort  of  disorderly 
persons.  Besides,  the  offered  evidence  was  irrelevant.  Evi- 
dence that  Mrs. 's  house  was  a  disorderly  one  would  not 

necessarily  affect  the  character  of  the  prosecu^ix  for  chastity, 
as  she  was  a  minor,  residing  with  her  mother. 

These  are  the  only  exceptions  that  need  be  noticed;  and  I 
think  none  of  them  were  well  taken. 

The  judgment  should  be  affirmed. 

Dknio,  G.  J.,  and  Davixs,  Selden,  Emott,  Rosekbans,  and 
ICABvnr,  JJ.y  concurred. 

Bauxm,  J.»  deliTered  an  opiiiioo  for  affirming  the  judgment,  on  the  foUow- 
iattg  groonds:  He  agreed  with  Wright,  J.,  that  the  phrase  "unmarried  female 
d  preriooa  chaste  charaoter,"  aa  naed  in  the  statute,  meant  one  who  had  not 
lost  her  Tirtue  by  illicit  interoourae  with  the  other  sex,  and  that  she  must  be 
regarded  as  haring  a  "chaste  character,"  within  the  meaning  of  the  act,  if 
she  had  not  had  illicit  intercourse  with  a  man,  although  her  "  reputation  " 
lor  chastity  was  bad.  He  was  of  the  opinion  that  the  offer  of  the  prisoner  to 
ptore  that  the  reputation  of  the  proeecutriz  for  chastity  was  bad,  was  in  the 
ireeent  tense,  and  was  therefore  properly  rejected;  but  he  thought  that  if 
the  offinr  was  to  prove  that  the  reputation  of  the  prosecutrix  for  chastity  was 
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bad  prior  to  her  illicit  intercourse  with  the  priBoner,  the  evidence  should 
have  been  admittedi  on  the  same  principle  that  the  general  repntation  of  a 
prosecutrix  as  a  common  prostitute  may  be  shown  in  a  prosecution  for  rape, 
or  assault  with  intent  to  commit  rape.  The  justice  said  that  the  word  "  man, " 
as  used  in  the  statute,  meant  a  male  person  who  had  arrived  at  the  age  of 
puberty;  and  he  concurred  with  Wright,  J.,  that  the  statute  did  not  require 
a  valid  contract  of  marriage  between  the  prosecutrix  and  the  prisoner  prior 
to  the  illicit  connection.  He  was  further  of  the  opinion  that  the  testimony 
of  the  prosecutrix  was  corroborated  as  to  her  being  chaste  previous  to  hw 
intercourse  with  the  prisoner,  as  to  the  prisoner's  promise  to  marry  her,  as  to 
his  seducing  her  under  such  promise,  and  as  to  her  being  unmarried;  that 
the  question  asked  the  prosecutrix,  as  to  what  influence  the  promise  of  the 
prisoner  to  marry  her  had  upon  her  mind,  by  way  of  inducing  her  to  consent 
to  have  sexual  intercourse  with  him,  was  proper;  and  that  it  was  alaa  un- 
questionably proper  to  show  that  the  prosecutrix  became  pregnant  by  her  illicit 
connection  with  the  prisoner,  to  show  when  the  child  was  bom,  and  to  show 
that  she  never  received  the  addresses  or  had  sexual  intercourse  with  any  per- 
son except  the  prisoner. 

"Previous  Chaste  Charaoteb"  Means  Actual  Personal  Vibtui,  as 
distinguished  from  good  reputation,  within  the  meaning  of  acts  making  ths 
seduction,  or  enticement  away  or  abduction  for  purposes  of  prostitution,  of 
females  of  "previous  chaste  character/*  a  criminal  offense:  Andre  Y,  State,  68 
Am.  Dec.  708,  and  note.  The  principal  case  is  cited  to  this  effect  in  Cook  v. 
People,  2  Thomp.  &  C.  406;  Kauffman  v.  PeopU,  11  Hun,  86;  Ly(m9  v.  State, 
52  Ind.  427.  Evidence  of  the  woman's  general  reputation  is  therefore  inad- 
missible: Kauffman  v.  People,  eupra;  but  on  the  other  hand,  evidence  of 
specific  acts  of  illicit  sexual  intercourse  is  competent:  Lyons  v.  Stale,  supra; 
Ford  V.  Jones,  62  Barb.  488.  The  law  presumes  a  woman  to  be  chaste  until 
the  contrary  is  shown:  People  v.  Brewer,  27  Mich.  138.  The  principal  case 
is  cited  to  the  foregoing. 

Pbomisb  07  Marrlaqb  Required  bt  Acts  Making  Seduction  Crime.  — 
It  is  not  necessary  that  the  promise  of  marriage  should  be  a  valid  and  binding 
one  between  the  parties:  People  v.  Hustis,  32  Hun,  59;  Callahau  v.  State,  63 
Ind.  204.  It  is  enough  if  the  promise  was  the  inducement  or  consideration 
for  the  intercourse:  Id.;  Boyee  v.  People,  55  N.  Y.  645.  The  yielding  of  a 
woman  to  the  solicitations  of  a  man,  under  a  promise  of  marriage,  would 
imply  a  promise  on  the  part  of  the  woman  to  marry  the  man:  Wilson  v.  Wns- 
worth,  85  Ind.  405.  It  is  not  error  to  ask  the  prosecutrix,  "Did  you  believe 
him  when  he  had  connection  with  you  that  he  would  marry  you? "  as  the 
answer  would  tend  to  show  one  of  the  important  elements  of  the  crime;  vii., 
that  the  consent  of  the  prosecutrix  was  given  under  and  by  reason  of  a  prom- 
ise of  marriage:  Armstrong  v.  People,  70  N.  Y.  43;  but  the  question  "Would 
you  have  consented  to  the  connection  in  the  absence  of  a  promise  7  "  is  inad- 
missible, calling  for  a  merely  speculative  answer  on  the  part  of  the  prosecu- 
trix: Cook  V.  People,  2  Thomp.  &  C.  410,  411.  The  principal  case  was  cited 
to  the  above  points. 

Corroboration  of  Female's  Testimont  in  Prosecutions  for  Sbduohon: 
See  Andre  v.  State,  68  Am.  Dec.  708.  Under  the  provisions  of  the  act  to 
punish  seduction  as  a  crime,  declaring  that  no  conviction  shall  be  had  on  the 
testimony  of  the  female  seduced,  unsupported  by  other  evidence,  corrobora- 
tive evidence  is  only  required  as  to  the  promise  of  marriage,  and  the  carnal 
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eonnection:  Armttrong  ▼.  People^  70  N.  Y.  44;  and  the  nipportmg  evidence 
■eed  be  each  only  bb  the  character  of  these  matters  admits  of  being  famished: 
Id.  When  there  is  some  evidence  given  by  other  witnesses,  which  sapporti 
the  testimony  of  the  prosecutrix,  the  jnry  must  determine  whether  she  u 
sufficiently  cofroborated  to  wanant  a  verdict  of  guil^:  CfnmdaU  v.  Ptopb^  8 
I^UB.  812.    Both  oaoee  oite  the  principal  case. 
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VteDOR  OAinroT  BaoovsB  Pbicb  or  Goods  Acttallt  DxLrnntxD,  although 
tli^  were  received  and  used  by  the  vendee,  where,  by  the  contract  of  sale, 
the  vendor  waa  to  deliver  a  certain  quantity  in  each  of  three  successive 
months^  and  the  only  quantity  delivered  was  less  than  required  by  the 


AcnoN  for  goods  sold  and  delivered.  The  opinion  states 
the  facts. 

5.  B,  H.  Judahj  for  the  appellant. 

W.  J.  Streety  for  the  respondent. 

By  Court,  Emott,  J.  This  is  an  action  for  goods  sold  and 
delivered  to  the  defendant  by  Daniel  0.  Ketchum  and  Charles 
H.  Cole,  who  were  partners,  under  the  firm  of  D.  0.  Ketchum 
A  Co.  The  answer,  without  denying  the  sale  and  delivery  of 
the  merchandise,  denies  any  indebtedness  for  the  same.  It 
then  proceeds  to  allege,  as  a  separate  defense,  a  contract  be- 
tween the  defendant  and  D.  0.  Ketchum  &  Co.,  for  the  sale 
and  delivery  of  certain  glassware,  in  quantities  and  at  periods 
specified  in  the  contract;  by  which  contract  Ketchum  &  Co., 
in  the  event  of  their  failing  to  perform,  were  to  forfeit  to  the 
defendant  two  hundred  dollars.  The  answer  goes  on  to  aver 
that  D.  0.  Ketchum  failed  to  deliver  the  glassware  mentioned 
in  the  instrument;  that  the  defendant  has  been  damaged  by 
such  &ilure  to  the  extent  of  two  hundred  dollars;  that  D.  0. 
Ketchum  &  Co.  have  forfeited  and  become  liable  to  pay  to  the 
defendant  the  two  hundred  dollars  specified  in  their  agreement, 
and  the  defendant  claims  to  set  ofif  this  amount  against  the 
plaintiff,  who  is  the  assignee  of  D.  0.  Ketchum  &  Co.,  and 
asks  to  have  the  complaint  dismissed. 

It  will  be  observed  that  the  answer  admits  the  sale  and  de- 
livery to  the  defendant  of  the  goods  for  which  the  action  is 
bnmght,  while  it  does  not  allege  that  they  were  delivered  under 
the  contract  which  it  sets  up.    It  is  doubtful  whether  the  prin- 
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cipal  and  more  important  question  discussed  on  the  argument 
of  this  appeal  is  raised  by  such  an  answer,  but  as  it  was  evi- 
dently considered  at  the  trial  before  the  referee  in  the  court 
below,  and  is  presented  by  his  report,  I  will  proceed  to  dis- 
cuss it. 

The  referee  states  in  his  report  that  on  the  fifteenth  day  of 
March,  1854,  the  defendant,  who  was  a  manufacturer  of  lini- 
ment, made  a  contract  in  writing  with  D.  0.  Ketchum  &  Co., 
who  were  vendors  of  glassware,  by  which  they  agreed  to  deliver 
to  him  bottles  of  various  sizes  for  his  medicine,  at  prices  which 
were  specified  in  the  contract,  and  he  agreed  to  take  the  glass- 
ware. Either  party  failing  to  perform  was  to  forfeit  or  to  pay 
two  hundred  dollars  to  the  other.  The  bottles  were  to  be 
delivered  during  the  months  of  April,  May,  and  June  next 
ensuing,  and  the  kinds  and  quantities  of  bottles  to  be  deliv- 
ered during  each  month  are  specified  in  the  agreement.  The 
agreement  is  silent  as  to  the  time  and  manner  of  payment, 
although  it  was  proved  at  the  trial,  without  objection,  that 
there  was  to  be  a  credit  of  six  months.  It  was  also  proved 
that  after  all  the  deliveries  which  the  vendors  actually  made 
in  April,  1854,  the  defendant  gave  them  his  note  at  six  months 
for  an  amount  which  included  the  price  of  similar  articles, 
which  had  been  sold  and  delivered  to  him  before  this  agree- 
ment was  made,  and  also  a  part  of  the  price  of  the  articles 
delivered  in  April  after  the  contract.  This  note  was  dated 
April  13, 1854,  and  seems  to  have  been  subsequently  paid,  but 
the  referee's  report  is  silent  in  regard  to  it;  nor  is  there  evi- 
dence to  show  that  there  was  any  distinct  understanding  be- 
tween the  parties  as  to  its  precise  consideration.  On  the  11th 
of  April  the  referee  finds  that  D.  0.  Ketchum  &  Co.  delivered 
to  the  defendant  sixty-four  gross  of  two-ounce  bottles,  eighteen 
gross  of  ten-ounce  bottles,  and  sixty-two  gross  of  five-ounce 
bottles.  The  contract  calls  for  one  hundred  gross  of  two-ounce 
bottles,  and  twelve  gross  of  ten-ounce  bottles,  to  be  furnished 
in  the  month  of  April,  but  there  is  nothing  in  it  as  to  the  pur- 
chase or  sale  at  any  time  of  any  five-ounce  bottles.  The 
referee  finds  that  all  the  bottles  thus  delivered  were  received 
and  used  by  the  defendant.  After  this,  on  the  fourteenth  day 
of  April,  1854,  the  firm  of  D.  0.  Ketchum  &  Co.  was  dissolved, 
and  all  the  assets  of  the  firm,  including  the  contract  with  the 
defendant,  and  any  and  every  claim  against  him  were  assigned 
to  D.  0.  Ketchum.  A  short  time  after  this,  D.  0.  Ketchum 
(ailed,  and  on  the  10th  of  June,  1854,  executed  a  general  assign- 
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ment|  for  the  benefit  of  his  creditors,  to  the  plaintiff.  No  more 
bottles  were  delivered  to  the  defendant  after  the  11th  of  April, 
and  the  residue  of  the  agreement  was  not  fulfilled  bj  the 
vendors. 

The  plaintiff's  assignors  have  therefore  failed  to  perform 
iheir  contract,  and  assuming,  as  the  referee  has  done,  that  all 
the  articles  delivered  bj  them  to  the  defendant,  of  the  descrip- 
tion specified  and  called  for  by  the  agreement,  were  delivered 
under  and  in  performance  of  it,  the  question  arises  whether, 
upon  snch  a  part  performance,  payment  can  be  recovered  for 
the  price  or  value  of  the  articles  thus  delivered.  The  referee 
held  that  the  defendant  was  liable  to  pay  for  the  glass  delivered 
after  the  making  of  the  agreement,  notwithstanding  it  was  not 
delivered  in  pursuance  of  its  terms.  He  did  not,  however,  find 
or  report  that  the  defendant  waived  the  performance  of  the 
contract,  but  only  that  he  accepted  and  used  the  articles  de- 
livered. He  also  decided  that  the  defendant's  claim  for  dam- 
ages for  the  non-delivery  of  the  glass  could  not  be  set  up  under 
the  pleadings  and  proof  in  this  action  against  the  plaintiff.  To 
these  decisions  the  defendant  excepted. 

It  will  be  seen  that  sixty-two  gross  of  five-ounce  bottles  were 
delivered  by  D.  0.  Ketchum  &  Co.  to  the  defendant  on  the 
11th  of  April,  which  were  not  called  for  by  the  contract.  The 
report  of  the  referee  states  that  these  ^'were  not  at  all  within 
the  contract,"  which  may  probably  be  fairly  construed  to  mean 
that  they  were  not  delivered  or  received  in  pursuance  of  the 
contract,  or  as  part  of  the  deliveries  under  it.  If  this  be  so, 
and  this  finding  is  not  objected  to  by  either  party,  there  can 
be  no  reason  why  the  plaintiff  should  not  recover  the  value  of 
these  articles,  as  upon  a  separate  and  distinct  sale  and  delivery 
to  the  defendant.  If  there  was  such  a  distinct  sale  as  the 
referee's  finding  seems  to  imply,  the  vendors'  right  to  recover 
the  price  of  the  vendee  does  not  depend  upon  their  rights  or 
liabilities  under  the  contract  of  the  10th  of  March,  however  the 
ultimate  recovery  might  be  affected  or  reduced  by  any  counter- 
claim of  the  defendant  for  damages  in  consequence  of  a  breach 
of  that  agreement.  If  I  could  find  in  this  case  any  unequivocal 
proof  of  the  price  or  value  of  the  property  included  in  this 
separate  sale,  I  should  have  no  difficulty  in  sustaining  a  re- 
covery against  the  defendant  in  this  action  to  that  extent. 
But  the  referee  does  not  state  this  price  or  value,  nor  is  there 
any  evidence  of  it  except  in  a  bill  produced  at  the  trial,  and 
stated  to  have  been  rendered  to  the  defendant  by  the  present 
plaintiff  after  the  assignment  to  him. 
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The  referee  held  that  the  plaintiff's  recovery  could  not  be 
mitigated  or  reduced  by  the  loss  or  damage  sustained  by  the 
defendant  by  the  breach  of  the  contract.  Without  discussing 
that  question.  I  will  proceed  to  consider  the  case  in  a  broader 
aspect)  and  to  examine  the  main  question,  whether  the  plain* 
tiff  can  recover  for  the  price  or  value  of  the  articles  actually 
delivered  by  his  assignor. 

The  referee  decided  that,  although  there  had  been  only*  a 
partial  performance  of  the  contract,  yet  the  defendant  was 
liable  to  pay  for  the  articles  delivered  under  it  in  such  part 
performance,  because  they  were  accepted  and  used  by  him. 
He  considered  that  the  deliveries  stipulated  in  the  months  of 
April,  May,  and  June  were  to  be  treated  as  separate  contracts. 
Even  if  this  were  so,  the  vendors  did  not  perform  their  con- 
tract in  respect  to  the  deliveries  for  the  month  of  April,  and 
the  case,  after  all,  stands  upon  a  partial  performance  only. 
In  Deming  v.  Kemp^  4  Sand.  147,  which  is  cited  by  the  referee, 
the  original  contract  was  void  by  the  statute  of  frauds,  and 
each  separate  delivery  was,  therefore,  regarded  as  a  separate 
sale  made  upon  an  independent  contract.  The  same  feature 
exists  in  the  case  of  Seymour  v.  DaviSy  2  Id.  239,  decided  in 
the  same  court. 

In  the  present  case,  there  was  a  valid  contract  between  D, 
0.  Ketchum  &  Co.  and  the  defendant,  for  the  sale  and  deliv- 
ery of  bottles  of  specified  sizes  during  three  months.  The 
defendant,  no  doubt,  made  this  contract  with  a  view  to  the 
requirements  of  his  business,  and  for  the  purpose  of  being 
supplied  with  tlie  articles  from  time  to  time  as  he  required 
them.  The  vendors  failed  to  perform  their  part  of  this  agree- 
ment, and  the  court  below  held  that  the  defendant  was  never- 
theless bound  to  performance;  that  is,  payment  on  his  part, 
because  he  did  not  return  the  articles  which  had  been  deliv- 
ered to  him.  So  far  as  we  have  any  evidence  in  the  case,  as 
to  the  time  and  mode  of  payment,  it  was  not  due  until  after 
all  the  deliveries  had  been  made.  The  contract  was  entire, 
and  called  for  an  entire  performance,  and  until  such  perform- 
ance was  made  or  tendered,  there  was  no  liability  on  the  part 
of  the  defendant.  Even  if  each  month's  delivery  is  regarded 
as  a  separate  contract,  still  the  same  principles  apply,  and 
must  control  the  rights  of  these  parties.  Even  in  that  aspect 
of  the  case,  as  I  have  already  said,  there  has  been  a  breach  of 
the  contract  by  the  vendor,  and  his  claim  for  compensation 
vests  upon  mere  partial  performance.    I  am  unable  to  see  any 
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difltinctioii  between  such  a  case  and  that  of  Champlin  v.  Row- 
ley^ 18  Wend.  187,  in  the  court  of  errors.  The  idea  of  an  equi- 
ti^le  right  of  recovery  in  such  cases,  which  was  discountenanced 
by  the  chancellor  in  his  opinion  there,  has  found  no  more  favor 
in  the  courts  of  this  state  subsequently.  In  Smith  v.  Brady,  17 
N.  Y.  173  [72  Am.  Dec.  442],  the  principles  which  control  all 
this  class  of  cases  were  elaborately  considered  in  this  court,  and 
it  would  be  a  distinct  departure  from  the  doctrine  of  that  case 
to  sustain  a  recovery  for  the  price  of  the  articles  delivered  under 
this  contract  upon  the  facts  before  us  in  this  case.  The  de- 
fendant was  not  bound  to  retain  the  articles  delivered  to  him 
under  the  contract  in  the  course  of  the  month  of  April,  or  of 
any  other  month  included  within  its  limits,  without  using  or 
disposing  of  them  until  the  contract,  or  even  the  month,  had 
expired,  to  ascertain  whether  the  vendors  would  perform  their 
agreement.  He  made  his  contract  to  obtain  the  articles  which 
he  was  to  buy  for  immediate  and  constant  use,  and  no  one 
could  have  demanded  or  expected  that  he  would  not  use  them 
as  they  were  required  in  his  business.  But  if  he  did  not 
waive  the  performance  of  the  contract,  he  had  a  right  to  insist 
upon  its  performance  as  an  entirety,  and  when  the  vendors, 
without  cause  or  excuse,  refased  to  perform  it,  he  was  not 
bound  to  return  what  he  had  received,  nor  could  he  be  com- 
pelled to  pay  for  a  part  performance.  Such  certainly  is  now 
the  settled  doctrine  of  the  courts  of  this  state. 

The  case  of  Shields  v.  Petteej  2  Sand.  262,  which  was  cited 
by  the  referee  in  his  opinion  and  on  the  argument,  has  no 
appUcation  to  the  present  case.  That  was  a  sale  of  a  certain 
amount  of  iron  as  an  entirety,  all  deliverable  at  once.  After 
the  delivery  had  commenced,  the  vendees  found  the  article  not 
to  be  such  as  they  had  agreed  to  buy,  and  they  refused  to 
receive  any  more.  They  did  not,  however,  return  what  they 
had  already  received,  but  claimed  to  retain  this,  while  they 
refused  the  residue,  and  still  claimed  damages  for  the  infe- 
riority in  quality  of  what  they  retained.  The  court  held  that 
^e  vendees  must  either  alBSrm  or  rescind  in  totOy  and  that 
they  could  not  retain  a  part  of  the  iron  sold  them,  and  at  the 
same  time  refuse  the  residue,  and  claim  damages  for  its  non- 
delivery. The  difference  is  as  plain  between  this  case  and 
that  as  it  is  between  such  a  case  and  one  where  a  vendee 
accepts  an  article  with  his  eyes  open,  and  thus  elects  to  con- 
nder  it  a  performance  of  the  contract,  although  it  is  different 
bxan  what  the  vendor  agreed  to  make  it.    If,  in  the  case  of  the 
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sale  of  the  iron,  the  vendors,  after  delivering  a  part,  had  unjus- 
tifiably refused  to  deliver  the  residue,  and  yet  claimed  to  re- 
cover for  what  they  had  delivered,  or  if.  in  the  latter  case 
supposed,  the  vendor  had  tendered  an  article  which  was  not 
according  to  his  contract,  and  sought  to  recover  its  price  al- 
though the  vendee  refused  to  receive  it,  the  cases  would  be 
more  analogous  to  the  present. 

As  I  see  no  way  of  retaining  the  judgment  for  the  articles 
sold  and  delivered  independently  of  the  contract,  it  must  be 
reversed,  and  a  new  trial  ordered  in  the  court  below. 

Judgment  reversed,  and  new  trial  ordered. 


Pbbiobmanob  ot  Entibb  Contract  aa  CoNDmoK  Pbiqkdknt  to  Rboov- 
BRT:  See  Oailey  ▼.  Morton,  62  Am.  Dec.  49;  Leonard  ▼.  Dyer,  68  Id.  382; 
DoUer  y.  Broum,  71  Id.  153;  Superhttendeni  etc  qfPubUe  Sehoobv.  BenneU,  72 
Id.  373;  SrnUh  ▼.  Brady,  72  Id.  442;  Dula  ▼.  CowUa,  75  Id.  463,  and  the  notei 
thereto.  No  action  can  be  maintained  to  recover  for  servicee  rendered  onder 
an  entire  contract,  unless  there  has  been  foil  performance,  in  the  absence  of 
a  valid  and  legal  excuse  for  non-performance:  Jenkhu  ▼.  Wheeler,  3  Keyes, 
657;  S.  C,  37  How.  Pr.  472;  nor  in  general  is  a  person  entitled  to  recover 
where  the  trae  interpretation  of  his  contract  depends  upon  the  performance 
of  a  condition,  unless  x>erformance  or  waiver,  with  fall  knowledge  of  the  facts, 
is  shown:  People^s  Bank  v.  MkclndL,  73  N.  Y.  414.  So  where  a  person  is  gniltj 
of  a  breach  of  contract  under  which  he  was  to  erect  a  building,  he  can  neither 
bring  an  action  for  damages  baaed  upon  the  defendant's  refusal  to  complj 
with  his  part  of  the  contract,  nor  an  action  on  a  quantum  meruU  for  the  work 
actually  performed  and  the  materials  furnished:  ChoM  v.  Hogati,  8  Abb.  Pr., 
N.  S. ,  65;  S.  C,  4  Rob.  96.  A  purchaser  is  not  bound  to  accept  or  pay  for  goods 
shipped  to  him  when  not  in  compliance  with  the  contract:  WelakY,  Ooeeler,  89 
N.  Y.  545.  But  if  a  contract  for  the  sale  of  goods  be  severable  in  respect  to  the 
delivery,  the  purchaser  may  accept  and  use  the  portions  delivered  without 
waiving  a  complete  performance:  VisseherY.  OreenbankAlhaUCo.,  11  Hun,  160; 
although  he  may  waive  such  rights  and  become  liable  for  the  portion  actnaUy 
accepted:  Avery  v.  WiUson,  81  N.  Y.  345;  and  in  general,  a  party  may  retain 
without  compensation  the  benefits  of  a  partial  performance,  where,  from  the 
nature  of  the  contract,  he  must  receive  such  benefits  in  advance  of  a  full  per- 
formance, and  by  its  terms  or  just  construction,  he  is  under  no  obligation  to 
pay  until  the  performance  is  complete:  Orane  v.  Knubel,  2  Jones  &  S.  466; 
S.  C,  43  How.  Pr.  394.  If  a  contract  for  the  sale  of  goods  is  divisible,  and  capa- 
ble of  a  separate  physical  performance,  a  delivery  and  acceptance  of  part  if 
sufficient  under  the  statute  of  frauds:  Flanagan  v.  Demareel,  3  Bob.  181;  Brad- 
ley  V.  Wheeler,  4  Id.  26.    The  principal  case  is  cited  to  the  forogoiiig  potnta. 
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Clabk   v.  Gilbert. 
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finTAST  MAT  Bboovxb  CSoMrarsATiON  lOH  Pkrsonal  Sxrtiobs  Pugtorkkd, 
AT  Rats  SpaamsD  in  Ck>irTBAOT,  when  be  is  proTented  by  riekneas  or 
death  from  folly  performiiig  the  oontract;  subject^  it  seems,  to  the  right 
ol  the  employer  to  rednoe  the  amoant  by  the  damages,  if  ajiy,  sustained 
by  him  in  consequence  of  the  8erTBnt*s  failure  to  complete  the  stipulated 
tenn  of  service. 

Action  brought  in  1858,  to  recover  compensation  for  services 
rendered  by  William  A.  Heermans,  the  plaintiff's  testator,  to 
the  defendant.  The  defendant  and  others,  prior  to  February 
8^  1853,  had  entered  into  a  contract  with  the  United  States 
government  for  the  construction  of  a  sectional  floating  dry- 
dock  at  Mare  Island,  California,  by  which  they  were  to  have 
a  lease  of  the  dock  for  three  years;  and  they  expected  to  enter, 
and  afterwards  did  enter  into  a  contract  with  the  government 
for  the  construction  of  a  basin  and  railway,  to  be  used  in  con- 
nection with  the  dock.  On  February  8,  1853,  the  defendant 
and  Heermans  entered  into  a  contract  at  New  York,  by  which 
Heermans  was  to  go  to  California,  and  take  charge  of  the 
defendant's  interest  in  the  contracts,  and  receive  therefor  a 
certain  salary,  and  one  third  of  all  the  profits  which  the 
defendant  might  make.  Heermans  thereupon  went  to  Cali- 
fornia, took  charge  of  the  defendant's  interests,  and  performed 
hifl  duties  faithfully  until  about  April  1,  1856,  when  he  was 
taken  sick,  in  consequence  of  which  he  was  absent  from  work 
until  July  Ist,  following.  After  that  time,  he  paid  but  little 
attention  to  the  work,  until  July  27,  1856,  when  he  died.  The 
dry-dock  was  finished  in  1854,  and  its  occupancy  by  the 
defendant  and  his  associates  terminatef}  in  1856.  The  mate- 
rials for  the  construction  of  the  basin  and  railway  had  been 
purchased,  and  were  mostly  delivered,  prior  to  April  1,  1856, 
and  about  half  of  the  work  accomplished.  On  July  27,  1856, 
there  remained  to  be  done,  and  used  in  the  completion  of  the 
basin  and  railway,  about  $17,500,  in  labor  and  materials;  and 
in  September,  1856,  the  work  was  completed.  The  defendant 
received  $84,920.90  as  his  share  of  the  profits  for  constructing 
the  basin  and  railway,  no  part  of  which  had  been  paid  to 
Heermans  or  to  his  executor.  On  the  first  trial,  the  referee 
decided  that  the  plaintiff  was  entitled  to  recover  $28,449.66; 
bat  the  supreme  court,  at  a  general  term,  reversed  the  decis- 
ion, and  granted  a  new  trial.  On  the  last  trial,  the  referee 
decided  that  Heermans  was  entitled  to  the  sum  of  three  hun- 
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dred  dollars,  as  the  value  of  his  services,  such  value  being 
ascertained  without  reference  to  the  contract  or  the  profits. 
The  supreme  court  affirmed  this  decision,  at  a  general  term, 
and  the  plaintiff  appealed. 

John  H,  ReynoldSy  for  the  appellant. 
Oearge  F,  Oomstockj  for  the  respondent. 

By  Court,  Balcom,  J.  This  court  decided,  in  Wolfe  v.  Howes^ 
20  N.  Y.  197  [75  Am.  Dec.  388],  that  where  a  person  is  pre- 
vented by  sickness  or  death  from  fully  performing  a  contract 
for  his  personal  services,  which  he  has  partially  performed, 
compensation  may  be  recovered  for  the  services  actually  ren- 
dered by  him  under  the  contract.  That  decision  shows  that 
the  plaintiff,  as  executor,  may  recover,  in  this  case,  compensa- 
tion for  the  services  his  testator  rendered  for  the  defendant, 
although  he  was  prevented  by  sickness  and  death  from  perform- 
ing all  he  was  to  render  according  to  the  agreement  between 
them;  also,  that  the  agreement  is  ^^of  consequence"  in  measur- 
ing or  regulating  the  compensation  to  which  the  plaintiff  is 
entitled.  The  latter  conclusion  is  irresistible,  for  the  reason 
that  the  agreement  was  not  rescinded  by  the  death  of  the  testa- 
tor, but  remained  in  force  so  far  as  to  show  his  employment  by 
the  defendant,  and  the  value  of  the  services  rendered  under  it 
Besides,  it  would  be  palpably  unjust  to  disregard  the  stipulated 
value  of  the  testator's  services,  for  it  is  evident  that  he  was  em- 
ployed in  consequence  of  his  integrity  and  capacity  for  the  ser- 
vices required;  and  to  allow  the  defendant  now  to  reduce  the 
value  of  such  services  by  proof  of  the  sum  for  which  he  could 
have  employed  another  person  to  perform  the  same  services,  in 
whom  he  might  or  might  not  have  had  confidence,  would 
enable  him,  according  to  the  first  decision  of  the  referee,  to 
gain  more  than  twenty  thousand  dollars  by  the  testator's 
death. 

The  question  whether  a  servant,  who  has  not  fully  performed 
his  contract,  is  prima  facie  entitled  to  recover  the  stipulated 
value  of  the  services  actually  rendered,  when  disabled  by  sick- 
ness from  serving  the  full  term  agreed  upon,  was  not  properly 
before  the  supreme  court  in  Fahy  v.  North,  19  Barb.  341.  The 
servant,  in  that  case,  recovered  fifty  cents  per  month  less  than 
his  employer  was  to  pay  him  according  to  the  agreement 
between  them,  but  he  did  not  appeal  from  the  judgment;  his 
employer  was  the  appellant,  and  the  only  material  question 
determined  on  the  appeal  was,  whether  the  sickness  of  the 
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senrant  was  an  excuse  for  his  not  working  the  length  of  time 
agreed  npon;  and  the  court  held  it  was. 

There  is  no  case  which  holds  that  where  the  full  perform- 
ance of  a  contract  for  personal  services  is  prevented  by  the 
dekness  or  death  of  the  party  who  was  to  render  the  services, 
a  greater  compensation  can  be  recovered  than  the  stipulated 
value,  on  proof  that  the  services  were  worth  more  than  such 
value.  But  there  are  decisions  that  the  recovery,  in  such  a 
case,  cannot  exceed  the  contract  price,  or  the  rate  of  it,  for  the 
part  of  the  service  performed:  Coe  v.  Smithy  4  Ind.  79  [58 
Am.  Dec.  618];  AUen  v.  McKibbin,  5  Mich.  449.  The  doctrine 
was  asserted  in  AUen  v.  McKibbin,  supra,  that  the  servant 
cannot  be  permitted  to  gain  by  his  sickness,  nor  can  the  em- 
ployer be  permitted  to  lose  by  it. 

The  supreme  court  of  Vermont  held  in  Patrick  v.  Putnam^ 
27  Vt.  759,  that  a  person  contracting  to  labor  for  a  definite 
term,  who  fails  to  fnlfill  his  contract  by  reason  of  sickness,  is 
liable  to  have  the  amount  of  his  recovery  reduced  from  the 
contract  price,  by  the  damages  sustained  by  his  employer,  in 
consequence  of  his  not  being. able  to  complete  the  full  term  of 
service.  This  rule  is  equitable;  and  it  should  be  applied  to 
such  cases,  although  the  servant  is  not  to  be  regarded  as  vio- 
lating his  contract,  in  consequence  of  his  inability  fully  to 
perform  it,  by  reason  of  his  sickness  or  death.  His  failure 
fully  to  perform  his  contract,  for  such  a  cause,  is  his  mis- 
fortune, and  not  his  fault;  and  his  employer  should  neither 
gain  nor  lose  by  it. 

This  rule  is  just  to  the  servant  as  well  as  the  employer;  and 
it  should  have  been  applied  to  this  case.  Much  more  might 
be  said  in  favor  of  this  rule,  but  it  needs  no  vindication;  it  is 
BO  well  grounded  in  good  sense  it  sufiiciently  commends  itself. 
It  may  be  said  to  be  a  common-sense  rule,  and  common  sense 
is  the  basis  of  all  just  law. 

This  rule  does  not  confiict  with  the  decision  of  this  court  in 
Jones  V.  Juddf  4  N.  Y.  412.  In  that  case,  the  defendant  had  a 
contract  with  the  state  to  complete  certain  sections  on  the 
Genesee  Valley  canal,  and  he  sublet  a  part  of  the  work  to  the 
plaintiffs  at  a  certain  stipulated  price  per  yard  for  excava- 
tion, and  a  certain  other  stipulated  price  per  yard  for  embank- 
ment. After  the  plaintiffs  had  done  a  portion  of  the  easiest 
work  on  their  job,  the  state,  by  a  legislative  act,  stopped  the 
work;  and  this  court,  by  an  equally  divided  vote,  affirmed  a 
judgment  by  which  the  plaintiffs  had  recovered  the  stipulated 
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prices  per  yard  for  what  earth  they  had  excavated  and  em- 
bankments they  had  made.  The  plaintiffs  in  that  case  were 
not  in  default  at  all;  and  although  the  defendant  was  not 
blamable  for  the  stoppages  of  tht)  work,  he  had  his  remedy 
against  the  state  for  all  damages  he  sustained  by  reason  of  the 
stoppage.  That  case,  therefore,  is  clearly  distinguishable  from 
this. 

By  applying  Hhe  rule  to  this  case,  that  the  servant,  when 
prevented  by  sickness  or  death  from  fully  performing  a  con- 
tract for  his  personal  services,  may  recover  compensation  for 
the  services  performed,  at  the  rate  specified  in  the  contract, 
subject  to  the  right  of  the  employer  to  reduce  the  same,  by 
proof  of  the  damages,  if  any,  sustained  by  him  in  conse- 
quence of  the  servant  not  being  able  to  complete  the  stipu- 
lated term  of  service,  justice  would  be  done  to  both  parties,  and 
the  plaintiff  would  recover  one  third  of  the  profits  earned,  at 
the  time  of  the  testator's  death,  on  the  contracts  the  defendant 
and  his  associates  had  with  the  government  of  the  United 
States,  not  only  for  constructing  the  dry-dock  and  the  lease  of 
it,  but  also  the  basin  and  railway,  after  deducting  the  dam- 
ages, if  any,  the  defendant  sustained,  in  consequence  of  the 
sickness  and  death  of  the  testator,  prior  to  the  completion  of 
the  work. 

The  first  decision  of  the  referee  shows,  that  the  compensa- 
tion of  the  testator  can  be  ascertained  from  the  evidence,  ac- 
cording to  the  measure  fixed  by  the  contract. 

It  is  no  objection  to  the  rule  above  stated  that,  at  the  time 
the  testator  died,  the  profits  earned  upon  the  contracts  the 
defendant  and  his  associates  had  with  the  United  States  gov- 
ernment could  not  have  been  ascertained;  and  that  if  the 
action  had  then  been  brought  and  tried,  it  would  have  been 
impossible  to  measure  the  testator's  compensation  for  services 
in  the  manner  specified  in  the  agreement  under  which  they 
were  performed.  If  the  plaintiff  had  then  brought  his  ac- 
tion and  failed  to  recover  the  proper  compensation,  because  it 
was  impossible  for  him  then  to  make  the  requisite  proofs,  he 
would  have  been  beaten,  as  any  other  person  is  when  he  fails 
to  obtain  justice  for  the  want  of  legal  evidence  to  establish 
his  case.  The  plaintiff  acted  wisely,  and  waited  until  he 
could  legally  and  properly  prove  his  case  before  bringing  his 
action.  But  it  is  unnecessary  to  determine  whether  the  plain- 
tiff could  have  brought  this  action  immediately  after  the  tes- 
tator died,  or  was  obliged  to  wait  until  the  dry-dock,  bafli% 
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and  railway  were  completed  and  paid  for  bj  the  United  States 
before  bringing  it;  and  I  will  not  express  an  opinion  upon  the 
question. 

The  cases  relied  on  by  the  supreme  court,  to  support  the 
position  that  the  agreement  under  which  the  services  were 
performed^  could  not  be  resorted  to  for  measuring  the  compen- 
sation therefor,  because  the  same  could  not  be  ascertained  by 
"arithmetical  calculation,"  arose  in  actions  to  recover  com- 
pensation for  services  performed  under  agreements  void  by 
the  statute  of  frauds;  and  are  inapplicable  to  a  case  where 
the  services  were  performed,  as  in  this,  under  a  valid  contract. 

The  foregoing  views  lead  to  the  conclusion  that  the  referee 
erred  on  the  last  trial  in  ascertaining  the  value  of  the  tes- 
tator's services  without  reference  to  the  agreement  under 
which  they  were  performed,  or  the  profits  the  defendant  made 
and  received  upon  the  contracts  he  and  his  associates  had 
with  the  government  of  the  United  States  for  constructing  the 
dry-dock,  basin,  and  railway,  and  the  lease  of  the  dry-dock. 

The  judgment  of  the  supreme  court  should  be  reversed,  and 
a  new  trial  granted,  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered. 


Noir-FBKIOBMAHGI    OT    €k>VTRACT    FOB    PeBSONAL    SSRyiOn»    WHBf    Bz- 

C08ID:  See  Wof/e  ▼•  ffowea,  75  Am.  Dec.  388,  and  the  cases  in  the  note 
thareta  Where  a  contract  ia  for  personal  services,  which  none  bnt  the  per- 
son contracting  can  perform,  inevitable  accident  or  act  of  God  wiU  excuse 
aoD-performance;  but  when  the  thing  to  be  done  may  be  done  by  another,  all 
■ecidenta  are  at  the  risk  of  the  promisor:  Wheeler  v.  Connecticut  M.  L,  Ins, 
Gk,  82  N.  T.  550.  Contracts  for  personal  services  are  subject  to  the  implied 
eondition  that  the  person  shall  be  able  at  the  time  appointed  to  perform  them, 
•ad  if  he  dies,  or  without  fault  on  the  part  of  the  covenantor  becomes  dis- 
abled, the  obligation  to  perform  is  extinguished;  Spalding  v.  Robo^  71  Id. 
41  Hie  amofunt  to  be  allowed  for  servioes  under  a  contract  not  completed 
vQl  ordinarily  be  oontrolled  by  the  terms  of  the  contract:  Seynumr  v.  Cogger^ 
II  HaBy  88.    Hm  prindpal  caae  is  cited  to  the  forgoing  points. 
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Law  at  Tnu  ov  ADomon  ow  Fbdbbal  Coahtitutiov  Dvm* 
Quxmcnr  ov  CnxzKNSHip,  in  the  absence  of  any  other  law  upon 
the  subject, 
iunm  ov  25  Edwibd  m.,  Chaptkb  2,  PBOvmuro  that  CHniDBiif  Bobh 
Abboad  ov  BBinsB  SuBJBcm  should  Inhbrtt,  is  declaratory  of  the 
enmmoB  law,  and  is  not  an  enabling  act. 
Aik  DM.  Vol.  LXXJOV— IS 
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Cbhobbn  Bobk  Abroad  of  Bbitish  SuBjson  abb  Subjiots  ahd  0itizbn8 
OF  Gbbat  Britain  by  the  oommon  law.  Allegiance  and  rights  of  citi- 
aenship  are  transmitted  from  parents  to  children. 

Orildrxn  Born  Abroad  of  Britibh  Subjbct  bt  AiJEir  Wsri  arb  Sub- 
JBOIB  AND  CmsBNs  OF  Qrbat  BRITAIN  by  the  common  law.  The  citi- 
senship  of  the  father  is  that  of  the  child,  so  ftff  as  the  laws  of  the  conntry 
of  which  the  father  is  a  citiien  are  conoemed;  bat  the  child  may  aoqnire 
rights  and  be  subject  to  duties  in  regard  to  the  coantry  of  his  birth, 
which  do  not  attach  to  the  father. 

OrnzBN  OF  Okb  Ck>uNTRT  CANNOT  DiVBBT  Hm»KTiF  OF  GiTZZBNSHip  until 
he  becomes  a  citizen  of  another  goremment^  and  this  he  cannot  do  until 
he  arrives  at  full  sge;  even  if  it  be  admitted  that  a  citizen  is  capable  of 
renouncing  his  allegiance  without  the  permission  of  his  govemmenti  or 
when  his  government  has  not  prohibited  it. 

Child  Bobn  in  Onb  Countrt  of  Subjboib  of  Anothbr  Owbs  Doublb 
Allboiangb,  it  seems,  and  at  his  majority  may  elect  one  and  repudiate 
the  other;  but  until  such  election,  he  secures  the  rights  of  citizenship  in 
both  countries,  although  discharging  tiie  duties  of  allegiance  in  but  one. 

Ohild  Born  in  Pbru  is  Citizen  of  United  States,  where  his  father,  who 
was  a  citizen  of  the  United  States,  went  to  Peru  at  the  age  of  eighteen, 
with  the  intention  of  remaining  there  indefinitely  for  the  purpose  of 
engaging  in  business,  but  took  no  steps  to  become  a  citiaen  of  Peru,  and 
while  there  married  a  native  of  South  America,  by  whom  he  had  the 
child. 

Action  originally  brought  by  Anna  R.  Ludlam  against  her 
brother  Maximo  M.  Ludlam,  in  which  the  tefitamentary  guar- 
dians of  the  parties,  during  their  minority,  were  joined  as  de- 
fendants. Certain  lands  in  the  city  of  New  York  belonging  to 
an  uncle  had  been  sold  by  order  of  court,  and  the  proceeds 
distributed  to  the  parties  as  his  heirs.  The  plaintiff  claimed 
the  entire  proceeds,  on  the  ground  that  her  brother,  having 
been  born  in  Peru,  was  an  alien,  and  incapable  of  inheriting 
real  estate  in  New  York.  The  father,  Richard  L.  Ludlam,  was 
born  in  this  country  in  1804,  and  in  1822  went  to  Peru  for  the 
purpose  of  seeking  employment  and  bettering  his  condition. 
He  remained  there,  engaged  in  business  at  Lima,  until  1836, 
when  he  returned  with  his  family  to  New  York,  where  he  died 
in  1838.  In  1828  he  married  a  native  of  Chili,  who  had  re- 
moved to  Peru  during  her  childhood.  The  surviving  issue  of 
this  marriage  were  Maximo  M.  Ludlam,  who  was  bom  at  Lima 
in  1831,  and  Anna  R.  Ludlam,  who  was  bom  in  New  York  in 
1837.  The  was  no  evidence  beyond  that  above  stated,  show- 
ing the  object  or  design  of  Ludlam  in  leaving  the  United 
States,  nor  did  it  appear  that  he  ever  took  any  steps  to  become 
a  citizen  of  any  other  country.  A  finding  of  fact  by  the  judge 
who  tried  the  case,  in  this  regard,  is  given  in  the  opinion. 
The  court  found  for  the  plaintiff,  and  gave  judgment  accord* 
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iDgly,  but  this  judgment  was  reversed  by  the  supreme  court  at 
a  general  term,  and  a  new  trial  ordered.  From  the  latter 
judgment  the  plaiotiiT  appealed,  stipulating  that  final  judg- 
ment be  entered  against  her,  if  the  judgment  of  the  general 
term  should  be  afGirmed. 

John  K.  Porter  J  for  the  appellant. 
Daniel  Lordj  for  the  respondent. 

By  Court,'  Selden,  J.  Our  statute  concerning  tenures  pro- 
vides that  "  every  citizen  of  the  United  States  is  capable  of 
holding  lands  within  this  state,  and  of  taking  the  same  by 
descent,  devise,  or  purchase  ":  IB.  S.  719,  sec.  8.  Aliens  can 
neither  take  nor  hold  such  lands,  except  under  certaiii  condi- 
tions, not  claimed  to  exist  here:  Id.,  sees.  15,  16,  17. 

The  question.  Who  are  citizens  of  the  United  States?  must 
depend  upon  the  laws  of  the  United  States.  In  1790  Congress 
passed  an  act  declaring  that  "  the  children  of  citizens  of  the 
United  States  that  may  be  bom  beyond  the  sea,  or  out  of  the 
limits  of  the  United  States,  shall  be  considered  as  natural 
bom  citizens":  1  U.  S.  Stats,  at  Large,  103.  In  1795  the 
following  provision  was  substituted  for  that  previously  exist- 
ing, viz.:  "The  children  of  citizens  of  the  United  States,  born 
out  of  the  limits  and  jurisdiction  of  the  United  States,  shall 
be  considered  as  citizens  of  the  United  States":  1  U.  S.  Stats. 
at  Large,  445,  sees.  3,  4.  In  1802  Congress  repealed  the  law 
of  1795,  and  enacted  that  "the  children  of  persons  who  now 
are  or  have  been  citizens  of  the  United  States,  shall,  though 
bom  out  of  the  limits  and  jurisdiction  of  the  United  States, 
be  considered  as  citizens  of  the  United  States."  This  pro- 
vision continued  unchanged,  until  1855,  when  an  act  was 
passed  declaring  both  the  wife  and  children,  in  a  case  like 
the  present,  to  be  citizens:  10  Stats,  at  Large,  604. 

As  the  act  of  1802  did  not  embrace  the  children  of  those 
who  might  thereafter  become  citizens,  and  as  the  father  of  the 
defendant,  Maximo  Ludlam,  was  bom  after  1802,  and  died  be- 
fore 1855,  this  case  does  not  come  within  the  provisions  of  any 
of  the  statutes  of  the  United  States  on  the  subject.  The  same 
question  is  presented,  therefore,  in  this  respect,  which  arose  in 
Lynch  V.  Clarke^  1  Sand.  Ch.  583,  where  it  is,  I  think,  very 
clearly  shown  that,  in  the  absence  of  any  statute,  or  any  de- 
cisions of  our  own  courts,  state  or  national,  on  the  subject,  the 
question  of  citizenship  can  only  be  determined  by  reference  to 
the  English  common  law,  which,  at  the  time  of  the  adoption 
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cf  the  constitution  of  the  United  States,  was,  to  a  greater  or 
less  extent,  recognized  as  the  law  of  all  the  states  by  which 
that  constitution  was  adopted. 

This  conclusion  does  not  involve  the  question,  very  earnestly 
debated  soon  after  the  organization  of  the  government,  whether 
the  common  law  of  England  became  the  law  of  the  federal 
government  on  the  adoption  of  the  constitution:  1  Tucker's 
Blackstone,  appendix  E,  p.  378;  1  Story's  Com.  on  the  Const., 
flee.  158,  and  note  2;  Madison's  Rep.  to  the  Virginia  Legisla- 
ture, 1799,  1800;  Instructions  of  Virginia  to  her  Senators  in 
Congress,  January,  1800;  Speech  of  Mr.  Bayard  on  the  Ju- 
diciary, 2  Benton's  Debates,  616;  1  Kent's  Com.  331,  343.  It 
only  assumes  what  has  always  been  conceded,  that  the  com- 
mon law  may  properly  be  resorted  to  in  determining  the  mean- 
ing of  the  terms  used  in  the  constitution,  where  that  instrument 
itself  does  not  define  them.  Judge  Tucker,  at  the  close  of  his 
essay  against  the  common-law  "powers  of  the  federal  govern- 
ment, says:  ^^  We  may  fairly  infer,  from  all  that  has  been  said, 
that  the  common  law  of  England  stands  precisely  upon  the 
same  footing  in  the  federal  government  and  the  courts  of  the 
United  States,  as  such,  as  the  civil  and  ecclesiastical  laws 
stand  upon  in  England,  that  is  to  say,  its  maxims  and  rules 
of  proceeding  are  to  be  adhered  to,  whenever  the  written  law 
is  silent,  in  cases  of  similar  or  analogous  nature":  1  Tucker's 
Blackstone,  appendix  E,  p.  429.  The  legislature  of  Virginia, 
in  its  instructions  to  the  senators  of  that  state,  in  Congress,  in 
January,  1800,  directing  them  "  to  oppose  the  passage  of  any 
law  founded  on  or  recognizing  the  principle  that  the  comiuon 
law  of  England  is  in  force  under  the  government  of  the  United 
States,"  expressly  excepted  "  from  such  opposition  such  par- 
ticular parts  of  the  common  law  as  may  have  a  sanction  from 
the  constitution,  so  far  as  they  are  necessarily  comprehended 
in  the  technical  phrases  which  express  the  i)owers  delegated  to 
the  govemm^at."  The  constitution  uses,  repeatedly,  the  terms, 
'^  citizen  of  the  United  States,"  but  does  not  define  them.  Our 
statute,  above  referred  to,  uses  the  same  terms,  and  also  leaves 
them  undefined.  It  becomes  necessary  for  the  court  to  decide 
whether  the  defendant,  Maximo  M.  Ludlam,  under  the  circum- 
stances of  his  birth  and  life,  is  a  citizen  of  the  United  States 
within  those  terms.  No  case,  so  far  as  we  are  informed,  pre- 
senting a  similar  question,  has  ever  been  before  the  courts  in 
this  country,  state  or  national,  and  we  are  compelled,  therefore, 
to  exercise  an  arbitrary  discretion,  or  to  resort  for  precedents 
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and  information  to  English  writers,  and  the  decisions  of  Eng* 
lish  conrts. 

The  question  presented  here  having  been  definitely  disposed 
of,  00  far  as  related  to  England,  by  act  of  Parliament  in  the 
seventh  year  of  Queen  Anne,  if  not  as  early  as  the  twenty-fifth 
of  Edward  III.,  no  decisions  on  that  subject  since  the  earliest 
of  those  dates  of  the  courts  of  that  country,  based  exclusively 
upon  the  prior  common  law,  are  to  be  found;  and  it  is  only  by 
resorting  to  a  more  remote  period  in  the  history  of  the  com* 
mon  law  that  we  obtain  any  light  to  guide  us  to  a  decision  of 
that  question. 

It  seems  to  have  been  adjudged  by  the  court  of  king's  bench 
as  early  as  7  Edw.  III.,  that  the  children  of  British  subjects, 
in  the  service  of  the  king,  though  bom  beyond  the  sea,  were 
capable  of  inheriting;  and  this  was  confirmed  by  Parliament 
in  the  seventeenth  year  of  the  same  reign:  AnonyTnouaj  Dyer, 
224  a,  note  29.  An  efibrt  was  made  at  the  same  Parliament 
to  obtain  a  further  declaration  or  enactment  on  the  subject, 
which  failed,  but  was  renewed  a  few  years  afterwards,  when 
the  statute  of  25  Edw.  III.,  c.  2,  was  passed,  which,  among 
other  things,  provides  that  children  "which  henceforth  shall 
be  bom  out  of  ligeance  of  the  king,  whose  fathers  and  mothers, 
at  the  time  of  their  birth,  be,  and  shall  be,  at  the  faith  and 
ligeance  of  the  king  of  England,  shall  have  and  enjoy  the 
same  benefit  and  advantage  to  have  and  bear  inheritance 
within  the  same  ligeance,  as  the  other  inheritors  aforesaid,. 
in  time  to  come;  so  also  that  the  mothers  of  such  childrea 
passed  the  sea  by  the  license  and  will  of  their  husbands." 

It  is  essential  to  our  present  inquiry  to  ascertain  whether 
this  statute  was  introductory  of  a  new  rule,  or  simply  declara- 
tory of  the  previous  law.  There  are  considerations  of  weight 
on  both  sides  of  this  question.  The  preamble  shows  that  the 
act  was  passed  to  complete  what  was  left  undone  by  the  pre- 
vious Parliament  in  17  Edw.  III.,  and  the  action  of  the  latter 
Parliament  was  purely  declaratory,  as  it  simply  confirmed 
what  had  been  decided  by  the  king's  bench  ten  years  before. 
It  also  shows  that  the  application  to  both  Parliaments  was  for 
the  purpose  of  resolving  a  "doubt,"  and  that  the  king,  in  order 
that  the  law  on  the  subject  be  "declared  and  put  in  certain," 
caused  Parliament  "to  deliberate"  upon  this  doubt.  The  ap- 
plication to  Parliament  was  by  "petition,"  and,  of  course,  came 
finom  the  people;  and  it  is  well  known  how  tenaciously  the 
peoi^e  of  England,  at  that  day,  adhered  to  the  rules  of  the 


198  LuDLAM  V.  LuDLAM.  [New  York^ 

common  law,  and  how  unwilling  they  were  that  Parliament 
should  change  them.  It  seems  clear  to  me,  therefore,  that 
what  was  desired  and  expected  from  Parliament  at  this  time, 
was  not  any  new  law,  but  simply  a  declaration  removing  the 
doubts  which  obtained  as  to  the  existing  law. 

On  the  other  hand,  the  terms  of  the  statute  would  seem  to 
imply  that  the  introduction  of  a  new  rule  was  intended.  It 
is  limited  to  children  ^'henceforth"  to  be  bom,  and  provides 
for  their  inheritance  "in  time  to  come."  It  not  unfrequently 
happens,  however,  that  statutes  are  passed  in  language  im- 
porting a  new  enactment,  which  afterwards  prove  to  be  merely 
confirmatory  of  the  prior  law.  It  is  perhaps  not  easy  to  deter- 
mine, therefore,  from  the  statute  itself,  taken  in  connection 
with  its  history,  whether  it  was  in  truth  an  enabling  or  a 
declaratory  act.  Principles,  however,  have,  since  the  statute, 
been  thoroughly  settled,  which,  in  my  view,  are  decisive  of  the 
question. 

The  subject  of  alienage  was  very  elaborately  examined  in 
Calvin^s  Casey  7  Coke,  1;  6  James  I.  Among  the  principles 
settled  in  that  case,  and  which  have  remained  unquestioned 
since,  are  these:  — 

1.  That  natural  allegiance  does  not  depend  upon  locality  or 
place;  that  it  is  purely  mental  in  its  nature,  and  cannot  there- 
fore be  confined  within  any  certain  boundaries;  or  to  use  the 
language  of  Coke,  that  "ligeance  and  faith  and  truth,  which 
are  her  members  and  parts,  are  qualities  of  the  mind  and 
soul  of  man,  and  cannot  be  circumscribed  within  the  predica- 
ment of  w6i":  Id.,  p.  7  b. 

2.  That  it  is  not  sufficient,  in  a  plea  of  alienage,  to  aver  that 
the  plaintiff  was  born  out  of  the  kingdom,  or  out  of  the  juris- 
diction of  the  king,  but  every  such  plea  must  aver  that  the 
plaintiff  is  not  of  the  allegiance  of  the  king;  and  judgment 
was  given  for  the  plaintiff  in  Calvin^s  Casey  aupra^  "for  that 
the  plea  in  this  case  doth  not  refer  faith  or  ligeance  to  the 
king  indefinitely  and  generally,  but  limiteth  and  restraineth 
faith  and  ligeance  to  the' kingdom":  Id.,  p.  10  a. 

3.  That  allegiance  and  protection — i.  e.,  the  rights  and 
the  duties  of  citizenship  —  are  reciprocal,  the  one  being  the 
consideration  for  the  other:  Id.,  p.  6  a. 

4.  That  a  British  subject,  although  residing  abroad,  still 
owes  allegiance  to  the  king  of  England. 

It  seems  to  me  to  result  of  necessity  from  these  principles 
that  the  children  of  English  parents,  though  born  abroad,  are 
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neyertheleBB  regarded  by  the  common  law  as  natural  bom 
citizens  of  England.  The  decision  upon  the  plea  in  Caivin^e 
Ca^e^  7  Coke,  1,  which  was  merely  repeating  what  was  decided 
in  Cobledike^B  Caw  as  early  as  the  reign  of  Edward  I.  (see  CaU 
vMb  Casey  7  Coke,  9  b),  necessarily  implies  that  a  child  may 
owe  allegiance  to  the  king, — i.  e.,  not  merely  local  or  tempo- 
rary,  bat  natural  and  permanent  allegiance, — although  bom 
oat  of  the  king's  dominions;  and  also  that  this  was  a  broad 
general  rule,  not  confined  to  a  few  exceptional  cases,  because, 
if  it  was  an  exception,  the  plea  could  not  haye  been  held  bad 
on  demurrer,  as  it  was  in  both  Cobledike^s  and  Calvin^s  Cases^ 
fttpra;  but  the  exception  must  have  been  pleaded. 

Now,  upon  what  ground  can  allegiance  in  such  cases  be 
claimed  ?  If  natural  allegiance,  or  allegiance  by  birth,  does 
not  depend  upon  boundaries  or  place,  as  Calvin^a  Ccue^  supray 
asserts,  upon  what  does  it  depend  ?  There  can  be  but  one  answer 
to  the  question.  It  is  impossible  to  suggest  any  other  ground 
Sat  the  obligation  than  that  of  parentage.  It  must,  I  apprehend, 
be  transmitted  from  the  parents  to  the  child,  or  it  could  not 
exist.  This  being,  then,  the  nature  of  permanent  allegiance, 
it  follows  that  the  king  of  England  may  properly  claim  alle- 
giance from  the  children  of  his  subjects,  wherever  bom.  If, 
then,  the  child  of  English  parents,  though  bom  abroad,  is 
tubditus  nattw,  a  bom  subject  of  the  king,  he  must  also  be  a 
bom  citizen  of  the  kingdom.  Allegiance  and  citizenship  are, 
as  we  have  seen,  correlative  terms,  the  one  being  the  consid- 
eration of  the  other.  So  long,  therefore,  as  the  parents  con- 
tinue to  owe  allegiance  to  the  crown  of  England,  so  long  will 
their  children,  by  the  rules  of  the  common  law,  whether  bom 
within  or  without  the  kingdom,  owe  similar  allegiance,  and  be 
entitled  to  the  corresponding  rights  of  citizenship. 

This  conclusion  needs  no  other  support  than  the  principles 
laid  down  in  Calvin?8  Casey  7  Coke,  1.  It  is  sustained,  how- 
ever, by  a  remark  in  Brooke's  Abridgement,  tit.  Denizen,  6, 
which  is  as  follows:  "iVbfa,perHassey,  chief  justice.  If  a  man 
be  bom  beyond  sea,  whose  father  and  mother  are  English,  he 
should  be  inheritable  before  the  statute,  but  the  statute  makes 
this  clear."  This  opinion  of  Hussey  is  in  no  manner  weak- 
ened by  the  case  of  Hyde  v.  Hilly  Cro.  Eliz.  3,  where  it  is  said 
to  have  been  held  upon  evidence  that  "if  baron  and  femey 
Eoglieh,  go  beyond  sea  without  license,  or  tarry  there  after 
the  time  limited  by  the  license,  and  have  issue,  that  the 
issue  is  an  alien,  and  not  inheritable,  contrary  to  the  opiii* 
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i(m  of  Hussey/'  because  it  is  plainly  implied  in  this,  that 
if  the  parents  were  abroad  with  license  their  issue  would 
inherit.  The  not  being  inheritable,  therefore,  was  a  penalty 
for  the  supposed  offense  of  going  abroad  without  license. 
When  it  came  to  be  held,  as  it  was  later  in  the  reign  of  Eliza- 
beth {AnanymauSf  Dyer,  296  a),  itad  has  been  ever  since,  that 
it  was  not  an  offense  to.  depart  the  kingdom  without  license, 
the  penalty  of  course  did  not  attach.  What  is  meant  by  the 
words  ''contrary  to  the  opinion  of  Hussey,"  does  not  distinctly 
appear.  The  case,  as  it  is  stated,  tends,  impliedly,  to  support 
the  note  in  Brooke.  The  court  must  have  had  in  view  the 
common  law,  as  the  statute  was  not  mentioned,  and  has  noth- 
ing to  do  with  the  question  of  license.  The  right  to  go  abroad 
without  license  appears  to  have  been  secured  to  the  subject  by 
the  Magna  Charta  of  King  John;  and  how  a  license  could  after- 
wards have  been  supposed  necessary,  it  is  not  easy  to  discover. 
The  language  is:  ^'  It  shall  be  lawful  henceforth  for  any  one  to  go 
out  of  our  kingdom,  and  return,  safely  and  securely,  by  land  or 
by  water,  saving  his  allegiance  to  us,  unless  in  time  of  war,  by 
some  short  space,  for  the  good  of  the  kingdom" :  c.  49.  Much 
more  might  be  urged,  but  enough  has,  I  think,  been  said  to 
make  it  quite  clear,  both  upon  principle  and  authority,  that 
the  statute  of  25  Edw.  III.  was  merely  declaratory  of  the  com- 
mon law.  The  reasoning  here  adopted  is  intended  only  to 
apply  to  cases  where  the  fathers  and  mothers  were  natural 
born  subjects  of  the  king  of  England. 

We  have  next  to  inquire  what  was  the  rule  of  the  common 
law  in  respect  to  children  born  abroad,  when  the  father  was 
a  subject  and  the  mother  an  alien.  The  earliest  direct  author- 
ity on  this  subject  to  which  we  have  been  referred  is  from 
Brooke's  Abridgement,  tit.  Denizen,  21,  where  it  is  said  that 
''  if  an  Englishman  pass  the  sea  and  marry  an  alien  woman, 
by  this  the  wife  is  of  the  king's  allegiance,  and  the  issue  will 
inherit,"  for  which  reference  is  made  to  the  Abridgement  of 
Assizes.  That  the  author  speaks  here  of  the  common  law, 
and  not  of  the  statute,  is  plain  from  the  reason  he  gives;  viz., 
that  the  wife  owes  allegiance  in  consequence  of  her  marriage. 

The  question  was  very  ably  discussed  in  the  case  of  Roy  v. 
Eaton,  Go.  Lit.  23.  An  Englishman  residing  in  Poland  as  a 
merchant  married  a  Polish  woman,  and  had  children  bom 
there;  and  the  question  was,  whether  they  were  aliens.  It 
was  held  that  they  were  not.  Several  of  the  judges,  it  would 
seem,  who  or  how  many  does  not  appear,  held  that  the  words 
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"fathers  and  mothers,"  in  25  Edw.  III.,  should  be  taken  dis- 
tributively,  and  to  mean  fathers  or  mothers.  This  ground^ 
however,  was  not  taken  by  the  counsel  who  argued  the  case. 
He  cited  Bracton  and  Fleta  in  support  of  the  position  that,  by 
the  common  law,  where  both  father  and  mother  were  English, 
tiieir  children,  born  abroad,  were  not  aliens;  and  argued  that 
it  coold  make  no  difference  though  the  mother  were  alien,  as 
it  was  a  settled  maxim  of  the  common  law  that  the  ispue  fol- 
lows the  condition  of  the  father. 

We  have  the  opinion  of  Lord  Hale  upon  this  question,  in 
CcUingiDOod  v.  PacCf  1  Vent.  413, 422.  He  says:  '^Although  an 
Englishman  marry  an  alien  beyond  the  seas,  and  having 
there  issue,  the  issue  will  be  denizens,  as  hath  been  often  re- 
Bolved";  and  that  he  put  this  upon  the  common-law  ground 
that  the  issue  take  the  condition  of  the  father,  without  regard 
to  that  of  the  mother,  and  not  upon  the  statute  of  Edward  III., 
appears  from  what  follows;  for  he  continues:  "Yet  it  is  with- 
out question  that  if  an  English  woman  go  beyond  the  seas, 
and  marry  an  alien,  and  have  issue  born  beyond  the  seas,  the 
iflBue  are  aliens,  for  the  wife  was,  sub  poiestate  viriJ^ 

The  opinion  of  Judge  Jenkins  was  the  same,  as  appears  by 
the  following  case,  put  by  him  in  his  reports:  "A  merchant 
trading  in  a  foreign  country  marries  an  alien  there,  and  has 
issue  by  her  bom  there,  this  issue  shall  be  heir  to  his  father, 
although  his  mother  was  not  an  English  woman.  Otherwise 
of  an  ambassador;  for  the  business  of  a  merchant  requires  a 
kmg  abode  abroad,  if  he  will  not  trust  his  whole  fortune  to 
factors;  it  is  not  so  of  an  ambassador, — it  is  not  his  profes- 
sion": 1  Jenk.  Cent.,  case  2.  This  distinction  between  a  mer- 
chant and  an  ambassador,  and  the  reason  given  for  it,  show 
oonclusively  that  he  put  the  case  upon  the  common  law,  and 
not  upon  the  statute;  because,  under  the  statute,  no  such  dis- 
tinction could  be  made. 

These  opinions  are  confirmed  by  that  of  the  court  of  king's 
bench,  in  the  case  of  Bacon  v.  Bacouj  Cro.  Car.  601.  There, 
children  bom  in  Poland  were  held  not  to  be  aliens.  It  is  tme, 
the  father  and  mother  in  that  case  were  both  English;  but  the 
court  said  it  would  make  no  difference,  though  the  mother 
were  an  alien.  This  was  not  put,  as  I  understand  the  case, 
solely  upon  the  statute  by  any  of  the  judges.  As  the  case  be- 
fiire  them  came  directly  within  the  terms  of  the  statute,  it  was 
natural  that  they  should  refer  to  it.  But  they  seem  to  place 
their  decision  as  much  upon  the  common  law  as  the  statute. 
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Their  language  is:  "He,  being  an  English  merchant,  and  re- 
siding there  for  merchandising,  his  children  shall,  by  the  com- 
mon law,  or  rather,  as  Berkeley  said,  by  the  statute  of  25 
Edw.  III.  be  accounted  the  king's  lieges,  as  their  father  is." 
From  this  alone  we  might  not  be  able  to  determine  what  the 
judges  thought  as  to  the  common  law.  But  they  also  say  that 
it  would  not  be  material,  though  the  wife  were  an  alien;  for 
which  they  give  this  reason;  viz.,  that  she  is  "«u&  postestate  vtri, 
and  quasi,  under  the  allegiance  of  the  king."  This  can  have 
no  reference  to  the  statute.  It  is  the  common-law  argument 
upon  the  subject,  and  shows  clearly  the  opinion  of  the  judges 
to  be,  that  the  common  law  went  further  than  the  statute,  and 
denizened  the  children  in  all  cases  where  the  father  was  a 
natural  born  subject. 

I  suppose  the  doctrine  that  children,  if  legitimate,  follow,  in 
regard  to  their  political  rights  and  duties,  the  condition  of  their 
fathers,  to  be  founded  in  natural  law,  and  to  be  substantially 
the  same  in  most  if  not  all  civilized  countries.  Vattel  says: 
**  Society  not  being  able  to  subsist  and  perpetuate  itself  but  by 
the  children  of  its  citizens,  those  children  naturally  follow  the 
condition  of  their  fathers,  and  succeed  to  all  their  rights":  B. 
1,  c.  19,  sec.  212.  In  a  subsequent  section,  the  same  author 
says:  "  It  is  asked  whether  the  children  born  of  citizens  in  a 
foreign  country  are  citizens.  The  laws  have  decided  this 
question  in  several  countries,  and  it  is  necessary  to  follow  their 
regulations.  By  the  law  of  nature  alone,  children  follow  the 
condition  of  their  fathers,  and  enter  into  all  their  rights.  The 
place  of  birth  produces  no  change  in  this  particular,  and  can- 
not of  itself  furnish  any  reason  for  taking  from  a  child  what 
nature  has  given  him.  I  say  of  itself,  for  the  civil  law,  or  poli- 
tics, may  order  otherwise  from  particular  views":  Id.,  sec.  216. 
It  is  shown  by  Vice-Chancellor  Sandford,  in  Lynch  v.  Clarke^ 
1  Sand.  Ch.  683,  676,  that  the  law  of  France,  Spain,  and 
Portugal,  is  in  accordance  with  this  doctrine,  by  express  en- 
actment it  is  true,  as  it  is  now  in  England  and  in  this  coun- 
try. But  the  uniformity  goes  to  show  that  it  is  founded  upon 
a  law  of  nature,  and  of  course,  prevails  in  every  country,  un- 
less, as  Vattel  says,  it  is  changed  by  the  municipal  law,  "  from 
particular  views." 

The  case  of  Duroure  v.  JoneSj  4  Term  Rep.  300,  is  cited  in  op- 
position to  these  views.  The  question  principally  discussed  in 
that  case  was  upon  the  construction  of  the  statute  of  Edward 
ULy  and  not  whether  it  was  declaratory  of  the  common  lawt 
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It  must  be  conceded,  however,  that  the  judges  would  seem  to 
have  assumed  that  it  was  an  enabling  act,  and  introductory 
of  a  new  rule.  It  is  also  true  that  Blackstone  and  Chitty 
appear  to  have  been  of  the  same  opinion.  But  neither  the 
judges  in  that  case,  nor  these  elementary  writers,  appear  to 
have  discussed  the  question  upon  principle,  or  to  have  dwelt 
upon  the  authorities,  which  have  been  referred  to  here.  In- 
deed, there  was  no  occasion  for  them  to  do  so,  the  question 
having  been  disposed  of  in  England  by  the  statute.  Chan 
cellor  Kent  has  examined  the  subject  with  more  care,  and 
although  he  expresses  no  decided. opinion  upon  the  question 
which  I  have  considered,  yet  it  may  fairly  be  inferred  from 
what  he  says,  that  in  his  opinion  children  bom  abroad,  under 
such  circumstances  as  attended  the  birth  of  Maximo  Ludlam, 
might  establish  their  citizenship,  by  reference  to  the  principles 
of  the  common  law,  notwithstanding  he  speaks  of  those  prin- 
ciples as  "  dormant  and  doubtful ":  2  Kent's  Com.  60-63. 

The  correctness  of  this  intimation  of  Chancellor  Kent  is 
controverted  in  an  able  article  on  the  subject,  published  in 
1854,  in  2  Am.  Law  Reg.,  p.  193,  attributed  to  Mr.  Horace 
Binney,  Brightley's  Dig.,  p.  132,  which  doubtless  induced 
the  passage  of  the  act  of  Congress  of  1865,  that  act  following, 
literally,  its  recommendations.  By  inducing  the  removal  by 
Congress,  for  the  future,  of  all  doubt  upon  a  question  of  such 
importance,  that  article  has  proved  useful;  but  if  it  should 
have  the  effect,  in  regard  to  antecedent  cases,  to  establish  the 
position  ^th  which  it  commences,  that  all  the  children  of 
American  families  "  bom  in  a  foreign  country  are  aliens,"  a 
vast  balance  of  evil  would  be  chargeable  to  its  account.  All 
the  cases  which  the  author  cites  to  sustain  his  position  have 
been  above  referred  to;  and  after  a  careful  examination  of 
them,  I  am  satisfied  that  they  do  not  sustain  his  conclusion. 
Besides,  he  does  not  notice  the  opinion  of  Lord  Hale  in  Col" 
linguHHfd  v.  Pace^  1  Vent.  413,  above  referred  to,  which  is 
diioctly  adverse  to  his  conclusion.  If  he  had  examined  that 
opinion,  he  would  not  have  said  that  the  case  of  Roy  v.  Eatony 
Ca  lit.  23)  was  overruled  by  that  of  Duroure  v.  Jonei^  4  Term 
Bep.  300)  because,  upon  the  ground  taken  by  Lord  Hale,  the  two 
decisions  are  entirely  consistent  with  each  other.  The  injus- 
tice and  inconvenience  which  would  often  result  in  the  divis- 
ion of  intestate's  estates,  from  the  rule  that  all  foreign  bom 
children  are  aliens,  furnish  a  strong  argument  against  it^ 
which  tends  to  ooofirm  the  inference  which  I  draw  from  the 
decided  caaes. 
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Such  rule  would  not  only  most  unjustly  interrupt  the  course 
of  descents,  but  other  difficulties,  not  less  serious,  would  result 
from  its  adoption.  Our  government,  in  common  with  every 
other  civilized  government,  extends  its  protection  over  its 
citizens  when  in  foreign  countries,  whether  merely  journeying 
there  or  having  a  permanent  domicile  for  purposes  of  trade: 
2  Phillimore  on  International  Law,  4;  Halleck  on  International 
Law,  c.  29,  sec.  4,  p.  698.  It  can  hardly  be  doubted  that  it 
would  protect  the  infant  child  of  such  citizen,  though  bom 
abroad,  to  the  same  extent  that  it  would  protect  the  father. 

Provision  was  made  for  the  protection  of  English  merchants 
residing  abroad,  by  the  great  charter  of  King  John.  Chapters 
47  and  48  are  as  follows:  "All  merchants  shall  have  safe  and 
secure  conduct  to  go  out  of  and  to  come  into  England,  and  to 
stay  there,  and  to  pass  as  well  by  land  as  by  water,  to  buy  and 
sell  by  the  ancient  and  allowed  customs,  without  any  extortion^ 
except  in  time  of  war,  or  when  they  shall  be  of  any  nation  at 
war  with  us. 

"And  if  there  shall  be  found  any  such  in  our  land  in  the 
beginning  of  a  war,  they  shall  be  attached  without  damage  to 
their  bodies  or  goods,  until  it  may  be  known  unto  us.  or  our 
chief  justiciary,  how  our  merchants  are  treated  who  happen 
to  be  in  the  country  at  war  with  us;  and  if  ours  be  safe  there^ 
theirs  shall  be  safe  in  our  hands."  Chapter  30  of  the  great 
charter  of  Henry  III.  is  to  the  same  effect:  2  Inst.  57.  Would 
not  the  persons  who  might  be  seized  in  England  under  these 
provisions  as  hostages  for  the  good  treatment  of  English  mer- 
chants by  the  hostile  country,  be  held  also  as  security  for  like 
treatment  to  the  children  of  such  merchants,  though  bora 
abroad?  It  will  hardly  be  questioned  that  protection  would 
be  thus  extended. 

An  officer  in  command  of  one  of  our  vessels  of  war  was  fully 
justified  by  our  government  in  obtaining,  by  an  exhibition  of 
force,  the  surrender  from  an  Austrian  frigate,  of  Martin  Kosxta^ 
a  natural  born  citizen  of  Austria,  claiming  the  rights  of  natu- 
ralization here,  who  had  been  forcibly  and  wrongfully  seized 
in  Smyrna  and  taken  on  bourd  the  frigate.  Can  it  be  doubted 
that  the  same  protection  would  have  been  extended  to  a  minor 
child  of  Koszta,  if  he  had  been  seized  with  his  father,  though 
bom  in  Austria?  The  rule  which  we  are  asked  to  sanction 
would  compel  the  government,  in  all  such  cases,  to  distinguish 
between  father  and  child,  extending  its  protection  to  the  &thef 
and  denying  it  to  the  child. 
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The  domicile  of  the  minor  child  is  always  that  of  the  father 
during  his  life:  Westlake  on  Private  International  Law,  35; 
SamerviUe  v.  Lord  SomervUley  5  Ves.  750,  787;  and  I  think  the 
same  rule  applies  in  regard  to  citizenship;  that  the  citizenship 
mt  the  father  is  that  of  the  child,  so  far  as  the  laws  of  the 
ooontry  of  which  the  father  is  a  citizen  are  concerned;  but  thb 
child,  from  the  circumstances  of  his  birth  in  a  country  where 
the  father  is  not  a  citizen,  may  acquire  rights,  and  be  subject 
to  duties  in  regard  to  such  country,  which  do  not  attach  to  the 
fiither. 

It  does  not  militate  against  this  position  that  by  the  law  of 
England,  the  children  of  alien  parents,  bom  within  the  king- 
dom, are  held  to  be  citizens.  There  are  many  instances  of 
double  allegiance;  as  for  instance  one  may  owe  a  natural  and 
permanent  allegiance  to  the  country  of  his  birth,  and  a  local 
and  temporary  allegiance  to  the  country  in  which  he  resides: 
Sherley*8  Casey  Dyer,  144  a.  Other  cases  will  be  referred  to 
hereafter.  So,  as  I  suppose,  a  child  may  be  in  a  position 
which  will  enable  him  to  elect,  when  he  becomes  of  age,  of 
which  of  two  countries  he  will  become  a  permanent  citizen. 
Indeed,  the  argument  of  the  appellant's  counsel  here  goes 
much  further  than  that,  and  assumes  that  every  adult  citizen 
has  that  right.  I  do  not  apprehend  that  if  a  child  bom  in 
England,  of  alien  parents,  should,  before  arriving  at  manhood, 
setum  to  and  become  a  permanent  resident  of  the  country  to 
which  his  parents  belonged,  without  any  intention  of  ever 
■etuming  to  England,  or  of  claiming  any  rights  as  a  natural 
bom  citizen  of  that  country,  he  would  still  be  claimed  as  a 
■abject  of  the  British  crown,  and  indictable  for  the  crime  of 
treason,  if  he  should  take  up  arms  against  that  country. 
Mr.  Westlake  says,  speaking  of  the  rule  "  which  would  impose 
the  duty  of  allegiance  on  all  those  bom  inter  quatuor  maria  ": 
^  We  cannot  believe  that  it  was  ever  so  strictly  carried  out,  as 
that  if  a  son  was  born  in  England  to  a  foreign  merchant,  such 
•on,  on  being  afterwards  taken  in  arms,  a  case,  one  would 
unagine,  of  no  infrequent  occurrence,  should  have  been  hung, 
drawn  and  quartered  as  a  traitor":  Private  International 
Law,  c.  2,  sec.  12;  Opinion  of  Northey,  Attorney-General,  in  the 
Case  of  OiUinghamy  Chalmers's  Colonial  Opinions,  645. 

Thus  far  the  case  has  been  considered,  rather  with  reference 
to  the  evidence  given  on  the  trial  than  to  the  conclusions  drawn 
by  the  court  from  that  evidence.  This  court  is  bound  by  the 
leport  of  the  judge  before  whom  the  trial  was  had,  in  regard 
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to  the  facts,  so  far  as  they  are  found  by  him,  excepting  that 
where  there  is  any  doubt  or  uncertainty  as  to  the  meaning  of 
such  report,  the  evidence  may  be  referred  to,  in  aid  of  the 
report:  Hoyt  v.  Thompson,  19  N.  Y.  210;  Carman  v.  Pultz,  21 
Id.  550.  Among  the  facts  found  by  the  court  are  the  follow- 
ing,  viz.:  '^That  Richard  L.  Ludlam,  the  father  of  the  said 
Maximo  M.  Ludlam,  and  of  the  plaintiff,  in  the  latter  part  of 
the  year  1822,  voluntarily  expatriated  himself  from  the  United 
States,  where  he  was  a  natural  born  citizen,  for  the  purpose  of 
becoming  a  permanent  resident  of  Lima,  in  Peru,  South 
America,  and  of  establishing  his  permanent  domicile  there, 
and  in  a  few  months  thereafter  did  become  such  permanent 
resident  in  such  last-named  place,  and  there  established  his 
permanent  domicile." 

It  becomes  necessary  for  us  to  ascertain  the  meaning  and 
determine  the  effect  of  this  statement,  atid  especially  of  that 
part  of  it  which  relates  to  expatriation.  Webster's  definition 
of  the  term  '^expatriate  "  is  as  follows:  "In  a  general  sense, 
to  banish.  To  expatriate  one's  self  is  to  quit  one's  country, 
renouncing  citizenship  and  allegiance  in  that  country,  to  take 
residence  and  become  a  citizen  in  another  country.  The  right 
to  expatriate  one's  self  is  denied  in  feudal  countries,  and 
much  controverted  in  the  United  States."  Worcester's  defini- 
tion is:  "To  banish  from  one's  native  country;  to  remove  from 
one's  country."  Expatriation:  "Act  of  expatriating;  banish- 
ment; emigration." 

There  is  nothing  in  the  evidence  to  warrant  the  inference 
that  Richard  L.  Ludlam,  in  leaving  the  United  States,  in- 
tended to  renounce  his  allegiance  to  this  country,  or  to  become 
a  citizen  of  Peru,  or  of  any  other  country.  If  it  were  neces- 
sary to  decide  the  question,  I  should  be  of  opinion  that  the 
terms  "expatriated  himself,"  as  used  by  the  court  of  special 
term,  were  not  intended  to  express  the  idea  of  a  renunciation 
of  allegiance  or  citizenship  on  the  part  of  Richard  L.  Ludlam, 
but  only  a  change  of  domicile  for  the  purpose  of  permanently 
engaging  in  business  in  the  foreign  country,  with  only  such 
change  of  his  relations  to  his  native  country  as  the  laws  of 
nations  accord  to  such  change  of  domicile.  The  repeated  use 
of  the  word  '^ domicile"  in  the  report,  which  relates  to  resi- 
dence only,  and  not  to  citizenship,  would  strongly  favor  this 
construction. 

Assuming,  however,  that  we  are  to  understand  from  the 
finding  of  the  court  that  Richard  L.  Ludlam  intended  to  re* 
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Doonce  allegiance  to  his  native  country,  and  to  become  a  citi- 
■en  of  Peru,  that  intention  has  never  been  carried  into  effect 
80  as  to  divest  him  of  his  character  as  a  citizen  of  the  United 
States.  The  right  of  expatriation  on  the  part  of  citizens 
of  the  United  States,  without  the  consent  of  the  government, 
has  never  been  recognized  by  the  courts  of  this  country,  or  by 
any  of  the  writers  upon  public  law.  Chancellor  Kent,  after 
giving  a  very  careful  review  of  the  decisions  on  the  subject, 
says:  ''The  better  opinion  would  seem  to  be  that  a  citizen 
cannot  renounce  his  allegiance  to  the  United  States,  without 
the  permission  of  government  to  be  declared  by  law;  and  that, 
as  there  is  no  existing  regulation  in  the  case,  the  rule  of  the 
English  common  law  remains  unaltered'':  2  Kent's  Com.  49, 
and  note  a;  Halleck  on  International  Law,  c.  29,  sec.  3. 
Whether  this  statement  of  the  law  is  to  be  considered  as  in 
all  respects  correct,  may  perhaps  admit  of  doubt,  as  some 
courts  and  statesmen  have  been  disposed  to  regard  the  right 
of  expatriation  as  existing  where  the  government  has  taken 
no  steps  to  prohibit  or  limit  it.  The  court  of  appeals  of  Ken- 
tucky has  so  decided,  and  that  decision  was  approved  by 
Attorney-General  Cushing;  and  General  Cass,  when  Secretary 
of  State,  went  so  far  as  to  deny  the  right  of  governments  to 
prohibit  expatriation,  except  where  the  act  of  expatriation,  if 
recognized,  would  deprive  the  government  of  the  power  to 
punish  the  citizen  or  subject  for  an  offense  previously  com- 
mitted: Halleck  on  International  Law,  c.  29,  sec.  4. 

But  none  of  the  opinions  go  so  far  as  to  say  that  a  citizen  of 
any  country  can,  by  any  act  of  his  own,  divest  himself  of  such 
citizenship,  until  he  becomes  a  citizen  of  another  government: 
BisseU  V.  Briggs,  9  Mass.  461  [6  Am.  Dec.  88].  Chief  Justice 
Robertson,  delivering  the  opinion  of  the  court  of  appeals  of 
Kentucky,  in  the  case  before  referred  to,  AUberry  v.  Hawkins^ 
9  Dana,  178,  says:  ''  The  government,  for  the  purpose  of  pre- 
venting abuse  and  securing  the  public  welfare,  may  regulate 
the  mode  of  expatriation.  But  where  it  has  not  prescribed 
any  limitation  on  this  right,  and  the  citizen  has,  in  good  faith, 
abjured  his  country  and  become  a  citizen  or  subject  of  a 
foreign  nation,  he  should,  as  to  his  native  government,  be  con- 
sidered as  denationalized":  Halleck  on  International  Law, 
iupra;  Lynch  v.  Clarke^  1  Sand.  Ch.  657.  General  Cass  says: 
^The  moment  a  foreigner  becomes  naturalized,  his  allegiance 
to  his  native  country  is  severed  forever.  He  experiences  a  new 
political  birth;  a  broad  and  impassable  line  separates  him  from 
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bis  natiye  country'':  Halleck  on  International  Law,  c.  29,  sec. 
4  Westlake,  in  his  treatise  before  cited,  says:  "Change  of 
nationality  involves  two  points:  the  acquisition  of  a  new 
national  character,  and  the  loss  of  the  old":  Id.  19,  sec.  20. 

I  cannot  fully  concur  in  the  opinion  expressed  by  the  court 
of  appeals  of  Kentucky,  and  by  Secretary  Cass,  that  a  citizen 
has  a  right  to  renounce  his  allegiance  at  pleasure.  The  argu- 
ment of  Mr.  Rutherforth  against  the  propriety  of  that  doctrine 
possesses  much  force.  He  says:  "  If  each  individual  was  at 
liberty  to  leave  the  state  to  which  he  belongs,  whenever  he 
pleases,  civil  society  would  be  nothing  but  a  rope  of  sand;  it 
would  be  impossible  for  a  common  good  to  be  effectually  pro- 
moted, or  for  a  common  mischief  to  be  effectually  guarded 
against.  Every  member  of  the  society  would  be  at  liberty 
either  to  continue  in  it  and  endeavor  to  advance  the  general 
interest,  or  to  leave  it,  in  order  to  advance  a  separate  interest 
of  his  own.  And  in  times  of  public  distress,  whoever  could 
shift  for  himself  would  be  at  liberty  to  do  so,  though  he  left 
the  other  members  of  the  society  to  perish  for  want  of  his 
assistance.  But  the  great  end  of  forming  civil  societies  is  to 
promote  a  common  good,  and  to  guard  against  a  common  mis- 
chief. Certainly,  therefore,  the  nature  of  civil  society  can 
never  allow  such  a  liberty  as  this  to  its  members,  because  it  is 
inconsistent  with  the  end  which  a  civil  society  proposes  to 
itself":  B.  2,  c.  2,  sec.  7. 

Without,  however,  pursuing  this  subject  further,  it  is  suffi- 
cient for  the  present  case  that  all  writers,  including  those  who 
would  give  the  greatest  license  to  the  citizen  in  the  exercise  of 
the  power  of  expatriation,  agree  that  no  person  casts  off  his 
allegiance  to  his  native  country  before  he  becomes  a  citizen  or 
subject  of  another  country;  and  as  Richard  L.  Ludlam,  what- 
ever may  have  been  the  intention  with  which  he  left  his  native 
country,  did  not,  so  far  as  the  case  shows,  become  a  citizen  of 
any  other  country,  he  remained  a  citizen  of  the  United  States 
during  all  the  time  of  his  residence  in  Peru. 

There  is,  in  the  present  case,  a  narrower  and  more  technical 
ground  which,  so  far  as  the  intention  with  which  Mr.  Ludlam 
left  the  United  States  bears  upon  the  question  of  his  citizen- 
ship, leads  to  the  same  conclusion.  When  he  left  this  country, 
and  is  found  by  the  report  to  have  '^  expatriated  himself,"  he 
was  but  eighteen  years  of  age,  and  therefore  totally  incapable 
of  making  any  election  in  regard  to  his  citizenship:  Peck  v. 
Yimng,  26  Wend.  626;  and  the  case  is  silent  as  to  any  later 
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resolution  by  him  on  the  subject.  He  has  at  all  times,  there- 
fore, remained  an  American  citizen,  and  according  to  the 
established  rule  of  the  common  law,  partus  sequitur  patrerriy 
communicated  that  character  to  his  children  born  in  Peru. 

If  we  assume  that  the  laws  of  Peru  are  similar  to  ours  on 
the  subject  of  citizenship,  there  is  no  doubt  that  Maximo  Lud- 
lam would  be,  in  that  country,  regarded  as  a  citizen  of  Peru: 
Lynch  y.  Clarke^  1  Sand.  Ch.  683.  This  would  involve  him, 
according  to  the  rules  which  I  find  established,  in  a  double 
allegiance,  to  this  country  and  to  Peru;  and  it  cannot  be  de- 
nied that  inconveniences  might  result  from  such  a  condition. 
The  case,  however,  is  not  new,  and  I  am  not  aware  that  any 
practical  inconvenience  has  ever  resulted  to  persons  occupying 
such  positions;  their  immunity  in  this  respect  resulting,  mainly, 
it  may  be  presiuned,  from  the  liberality  of  civilized  governments 
toward  persons  thus  situated.  Many  persons  were  placed  in 
that  position  by  the  treaty  of  peace  between  this  country  and 
Great  Britain,  at  the  termination  of  the  war  waged  to  secure 
our  independence,  and  the  subject  has  been  often  discussed: 
Aintlie  v.  Ifartin,  9  Mass.  460;  2  Kent's  Com.  50.  In  an  opinion 
written  in  1808,  by  Mr.  Reeve,  author  of  the  History  of  the 
English  Law,  it  is  said:  "As  to  the  anomaly  and  inconsistency 
of  Americans  being  citizens  of  the  United  States  while  there, 
and  being  British  bom  subjects  when  here,  this  is  not  a  nov- 
elty, nor  is  it  peculiar  to  Americans.  It  may  hapi>en  to  any 
Brittflh  subject,  and  it  is  allowable  in  our  law,  which  recognizes 
this  double  character  of  a  person  being  as  was  before  shown, 
adfidem  utriunquLe  regis,  British  subjects  may  voluntarily  put 
themselves  in  such  a  situation;  it  is  a  part  of  the  privileges  of 
a  British  subject  to  be  at  liberty  to  do  so.  Have  we  not  Brit- 
ish subjects  who  are  naturalized  in  Holland,  in  Russia,  in 
Hamburgh,  in  various  places  on  the  continent  of  Europe?  Do 
not  British  subjects  become  citizens  of  the  United  States? 
Some  persons  are  bom  to  such  double  character;  children  and 
grandchildren  bom  of  British  parents  in  foreign  countries  are 
British  bom  subjects;  yet  these  no  doubt,  by  the  laws  of  the 
respective  foreign  countries,  are  also  deemed  natural  born  sub- 
jects  there.  I  am  aware  of  the  difficulties  which  such  jpersons 
may  labor  under  with  these  double  claims  of  allegiance  upon 
them.  Such  difficulties  must  be  got  through  as  circumstances 
will  allow,  and  consideration  should  be  had  for  the  parties  ac- 
cording to  their  respective  situations,  more  especially  with  a 
distinction  between  those  who  brought  themselves  into  such 
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embarrassing  situation  voluntarily,  and  those  who  were  born 
in  it These  are  inconveniences  in  the  way  of  fiill  ex- 
ercise and  enjoyment  of  the  rights  in  question,  but  detract 
nothing  from  the  rights  themselves.  On  the  one  hand,  the 
king  cannot  reckon  upon  the  full  and  absolute  obedience  of 
such  persons,  because  they  owe  another  fealty  besides  that  due 
to  him;  on  the  other  hand,  the  subject  cannot  have  full  enjoy- 
ment of  his  British  rights":  Chalmers's  Colonial  Opinion,  702, 
703;  Westlake's  Private  International  Law,  p.  10,  sec.  12;  p.  20. 
sec.  22;  Macdoncdd's  Case,  18  How.  St.  Tr.  857. 

It  is  no  part  of  my  object  to  show  how  the  difficulties  grow- 
ing out  of  the  double  allegiance  to  which,  upon  my  theory, 
Maximo  Ludlam  may  be  subject,  are  to  be  surmounted;  it 
is  sufficient  for  my  present  purpose  to  show  that  there  is 
nothing  in  the  fact  of  such  double  allegiance  to  which  my 
conclusion  subjects  him,  to  demonstrate  that  such  conclusion 
is  unsound.  No  such  difficulty  would  be  likely  to  arise  during 
his  minority,  and  on  his  arriving  at  maturity  he  would  have 
the  right  to  elect  one  allegiance  and  repudiate  the  other,  and 
such  election  would  be  conclusive  upon  him,  and  would  doubt- 
less be  respected  by  the  governments. 

However  this  may  be,  the  inconveniences  of  such  double 
allegiance  are  rather  theoretical  than  real.  Practically,  the 
person  so  situated  secures  all  the  rights  of  citizenship,  or  at 
least  the  right  of  inheritance,  in  two  countries,  and  discharges 
the  duties  of  allegiance  in  only  one.  The  balance  of  advan- 
tages is  decidedly  in  his  favor:  Halleck  on  International  Law, 
c.  29,  sec.  4. 

I  am  therefore  of  opinion  that  Maximo  Ludlam  was  an 
American  citizen  at  the  time  of  the  decease  of  his  uncle,  and 
is  entitled  to  share  equally  with  his  sister  in  the  proceeds  of 
the  lands  of  which  their  uncle  was  seised  at  the  time  of  his 
decease. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed. 

Who  ars  Aliens.  —  It  is  somewhat  singular  that  the  federal  constitation 
itself  nowhere  defined  wlio  were  citizens  of  the  United  States.  Congress,  in 
1790,  1795,  and  1802,  passed  statutes  declaring  that  children  bom  abroad, 
of  citizens  of  the  United  States,  should  be  citizens  of  this  country;  and  in 
1855,  it  enacted  **  that  persons  heretofore  bom,  or  hereafter  to  be  born,  out 
of  the  limits  and  jurisdiction  of  the  United  States,  whose  fathers  were  or 
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than  be  at  the  tune  of  their  birth  citizenB  of  the  United  States,  shall  be 
deemed  and  considered  and  are  hereby  declared  to  be  citizens  of  the  United 
States;  provided,  however,  that  the  rights  of  citizenship  shall  not  descend  to 
peraons  whose  fathers  never  resided  in  the  United  States;"  and  '*that  any 
womaii  who  might  lawfully  be  naturalized  under  the  existing  laws,  mairiedy 
or  who  shall  be  married  to  a  citizen  of  the  United  States,  shall  be  deemed 
and  taken  to  be  a  citizen  ":  10  U.  S.  Stats,  at  Large,  604.  These  provisions 
are  reproduced  in  the  United  States  Revised  Statutes,  sees.  1993  and  1994, 
and  2172.  Another  section,  1992,  says  that  "  all  persons  bom  in  the  United 
States,  and  not  subject  to  atiy  foreign  power,  excluding  Indians  not  taxed, 
are  declared  to  be  citizens  of  the  United  States."  Finally,  the  Fourteenth 
Amendment  provides  that  "all  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside." 

There  is  no  doubt  that^  by  the  common  law,  children  bom  within  the  United 
States  of  foreign  parents,  who  are  not  ministers  or  ambassadors,  are  citizens 
ei  the  United  States:  Lynch  v.  darkey  1  Sand.  Ch.  583;  McKay  v.  Campbell, 
2  Saw.  118;  and  the  Fourteenth  Amendment  is  declaratory  of  the  conunon 
law  in  this  respect:  McKaiy  v.  CampbeU,  awpra.  Therefore  a  person  bom 
within  the  United  States  of  Chinese  parents  residing  therein,  and  not  engaged 
in  any  diplomatic  or  official  capacity  under  the  emperor  of  China,  is  a  citizen 
of  the  United  States:  In  re  Look  Tin  Sing,  10  Saw.  353;  S.  C,  21  Fed.  Rep. 
905;  4  West  Coast  Rep.  363.  In  the  latter  case,  Mr.  Justice  Field,  after 
qQotiDg*the  provision  of  the  Fourteenth  Amendment,  says:  **  This  language 
would  aeem  to  be  sufficiently  broad  to  cover  the  case  of  the  petitioner.  He 
is  a  person  bom  in  the  United  States.  Any  doubt  on  the  subject,  if  there 
can  be  any,  must  arise  out  of  the  words  '  subject  to  the  jurisdiction  thereof.' 
They  alone  are  subject  to  the  jurisdiction  of  the  United  States  who  are  within 
their  dominions,  and  under  the  protection  of  their  laws,  and  with  the  conse- 
quent obligation  to  obey  them,  when  obedience  can  be  rendered;  and  only 
those  thua  subject  by  their  birth  or  naturalization  are  within  the  terms  of  the 
amendment.  The  jurisdiction  over  these  latter  must,  at  the  time,  be  both 
actual  and  exclusive.  The  words  mentioned  except  from  citizenship  children 
bom  in  the  United  States  of  persons  engaged  in  the  diplomatic  service  of  for- 
^go-  governments,  such  as  ministers  and  ambassadors,  whose  residence,  by  a 
fiction  of  public  law,  is  regarded  as  part  of  their  own  country.  This  extra- 
territoriality of  their  residence  secures  to  their  children  bom  here  all  the 
rights  and  privileges  which  would  inure  to  them  had  they  been  bom  in  the 
country  of  their  parents.  Persons  bom  on  a  public  vessel  of  a  foreign  coun- 
try, -whilst  within  the  waters  of  the  United  States,  and  consequently  within 
their  territorial  jurisdiction,  are  also  excepted.  They  are  considered  as  born 
in  the  country  to  which  the  vessel  belongs.  In  the  sense  of  public  law,  they 
are  not  bom  within  the  jurisdiction  of  the  United  States."  As  stated  in  the 
principal  case,  such  a  person,  however,  might  be  considered  by  the  country 
of  his  parents  as  a  citizen  of  that  country.  He  would  therefore  owe  a 
double  allegiance,  with  a  right  of  election,  when  he  arrived  at  maturity:  See, 
in  this  connection,  Munror.  Merchant,  28  N.  Y.  8.  But  a  member  of  an  Indian 
tribe,  bom  in  the  United  States,  is  not  bom  subject  to  its  jurisdiction,  and 
b  not  a  citizen:  EUsy.  WiOdna,  112  U.  S.  94;  United  States  y,  Otbome,  6  Saw. 
406;  McKay  v.  CampbeU,  su/jpra. 

It  is  also  undoubtedly  trae,  as  shown  in  the  principal  case,  that»  by  ths 
eommon  law,  all  children  bom  abroad  are  citizens  of  the  United  States,  il 
their  fathers  were  at  the  time  American  citizens.    The  acts  of  Congress  have 
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been  simply  declaratory  of  the  common  law  in  this  regard:  See  Tnhabitania  qf 
Oldtown  V.  InhaUtauUa  qf  Bangor,  58  Me.  353.  But  such  children  woald  not 
now  be  citizens,  if  the  Fourteenth  Amendment  is  held  to  famish  a  compre- 
hensive and  exhaustive  definition  of  citizenship.  That  it  does  furnish  such  a 
definition,  is  intimated  by  Mr.  Justice  Miller  in  the  Slaughter  Houae  Cases, 
16  Wall.  36,  and  by  Mr.  Justice  Field  in  his  dissenting  opinion  in  the  same 
cases;  and  see  an  article  on  "Citizenship"  in  25  Am.  Law  Beg.  1.  It  will 
also  be  noticed  that  in  the  quotation  given  above  from  In  re  Look  7^  Sing  it 
is  said  that  "only  those  thus  subject  by  their  birth  or  naturalization  are 
within  the  terms  of  the  amendment."  This  construction  is  certainly  unfortu- 
nate, but  perhaps  it  is  the  only  one  which  can  be  adopted.  Mr.  Wharton, 
however,  says:  "The  term  'subject  to  the  jurisdiction'  must  be  construed 
in  the  sense  in  which  the  term  is  used  in  international  law  as  accepted  in  the 
United  States,  as  well  as  in  Europe.  And  by  this  law,  the  children  bom 
abroad  of  American  citizens  are  regasded  as  citizens  of  the  United  States, 
with  the  right,  on  reaching  full  age,  to  elect  one  allegiance  and  repudiate  the 
other,  such  election  being  final ":  Wharton  on  the  Conflict  of  Laws,  sec  10. 
A  person  bom  in  a  foreign  country,  of  a  father  who  had  previously  renounced 
his  citizenship  of  the  United  States,  is  not  a  citizen  of  the  United  States: 
Broume  v.  Dexter,  66  CaL  39;  S.  C,  4  West  Coast  Bep.  275. 

The  effect  of  her  marriage  upon  the  citizenship  of  a  woman,  is  a  question 
upon  which  there  has  been  much  diversity  of  opinion.  It  is  said  in  Wharton 
on  the  Conflict  of  Laws,  sec.  11,  that  "  a  married  woman  ordinarily  partakes 
of  her  husband's  nationality  ":  Knicherbocher  lAfe  Ins.  Co.  v.  Oarbaehf  70  Pa. 
St.  150.  Under  the  laws  of  the  United  States  quoted  above,  the  marriage  of 
a  woman  "who  might  lawfully  be  naturalized,"  to  a  citizen  of  the  United 
States,  makes  her  a  citizen;  and  it  is  held  she  becomes  a  citizen,  although 
she  never  resided  in  this  country:  Kane  v.  McCarthy,  63  N.  C.  299;  Burton 
V.  Burton,  1  Keyes,  359;  and  any  free  white  woman  already  married  to  an 
alien  becomes  naturalized  by  the  naturalization  of  her  husband:  Kelly  v. 
Owen,  7  Wall.  496.  Certain  early  cases,  on  the  other  hand,,  have  held  that 
the  marriage  of  a  female  citizen  with  an  alien  does  not  produoe  a  dissolution 
of  her  native  allegiance:  Shanks  v.  Dupont,  3  Pet.  242;  Beck  v.  McOilHs,  9 
Barb.  35;  but  this  conclusion  is  denied  in  Pequignot  v.  City  qf  Detroit,  16  Fed. 
Bep.  211  (Cir.  Ct.  K  D.  Mich.),  in  which  it  was  held  that  an  alien  woman  who 
had  once  become  an  American  citizen  by  a  marriage  which  was  subsequently 
dissolved,  may  resume  her  alienage  by  a  marriage  to  an  unnaturalized  native 
of  her  own  country.  It  should  be  noticed,  also,  that  in  this  ease  the  woman 
remained  with  her  husband  in  this  country.  The  reasons  given  for  the  ruling 
in  the  earlier  decisions  no  longer  exist:  that  no  persons  can,  by  any  act  of 
their  own,  without  the  consent  of  the  government,  put  off  tjieir  iCllegiance 
and  become  aliens;  and  if  it  were  otherwise,  an  alien  woman  would,  by  mar- 
riage, become  ipso  facto  a  citizen,  and  would  be  dowable  of  the  estate  of  her 
husband.  The  doctrine  that  no  person  can  put  off  his  allegiance  without  the 
consent  of  the  government,  is  no  longer  the  law  in  this  country;  and  the  sec- 
ond reason  has  now  no  force,  since,  by  the  statute  above  referred  to,  an  alien 
woman  who  might  be  naturalized  beoomes  a  citizen  by  her  marriage  with  a 
citizen  of  the  United  States. 

There  should  be  no  further  question  with  us  in  regard  to  the  right  of  every- 
one  to  renounce  his  allegiance  to  our  government  at  pleasure:  "The  United 
States  recognized  the  right  of  every  one  to  expatriate  himself  and  choose 
another  country.  This  right  would  seem  to  follow  from  the  greater  right 
proclaimed  to  tiie  world  in  the  memorable  document  in  which  the  American 
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cokBiica  declared  their  independence  and  separation  from  the  British  crown, 
li  helnnging  to  every  hnman  being, — God-given  and  inalienable, — tlie  right 
to  pQisne  his  own  happiness.  The  Knglish  doctrine  of  perpetual  and  un- 
changeable allegianoe  to  the  government  of  one's  birth,  atteniHng  the  subject 
wherever  he  goes,  has  never  taken  root  in  this  country,  although  there  are 
judicial  dicta  that  a  citueen  cannot  renounce  his  allegiance  to  the  United 
States  without  the  permission  of  the  government^  under  regulations  pre- 
scribed by  law;  and  this  would  seem  to  have  been  ttie  opinion  of  Chancellor 
Kent  when  he  published  his  Commentaries.  But  a  different  doctrine  prevails 
now  ":  Per  Field,  J.,  in  /»  re  Look  Tin  Sirig,  supra;  and  see  Browne  v.  Dex- 
ter, 66  ObL  39;  S.  C,  4  West  Coast  Rep.  275.  Indeed,  Congress  has  gone  so 
C>r  as  to  enact  the  following:  "  Whereas  the  right  of  expatriation  is  a  natural 
and  inherent  right  of  all  people,  indispensable  to  the  enjoyment  of  the  rights 
of  life,  liberty,  and  the  pursuit  of  happiness;  and  whereas,  in  the  recognition 
of  this  principle,  this  government  has  freely  received  emigrants  from  all 
nations,  and  invested  them  with  the  rights  of  citizenship;  and  whereas  it  is 
cUhned  that  sndi  American  citizens,  with  their  descendants,  are  subjects  of 
foreign  states,  owing  allegianoe  to  the  government  thereof;  and  whereas  it  is 
neoessaiy  to  the  maintenance  of  public  peace  that  this  claim  of  foreign  alle- 
giance should  be  promptly  and  finally  disavowed;  therefore,  any  declaration, 
iastmction,  opinion,  order,  or  decision  of  any  affiiir  of  the  United  States, 
which  denies,  restricts,  impairs,  or  questions  the  right  of  ezpatriatidn,  is 
declared  inconsistent  with  the  fundamental  principles  of  the  republic ": 
U.  S.  B.  &,  sec.  1999;  and  see  Pequignot  v.  CUy  qf  DOroU,  16  Fed.  Rep.  211 
(C^.  Ct.  K  D.  Mich.).  The  right  of  expatriation  seems  now  to  be  generally 
conceded  by  other  countries,  in  their  naturalization  laws  and  in  their  treaties 
WX&  tliis  government  A  citizen,  of  course^  does  not  become  an  alien  by 
merely  residing  in  a  foreign  oonntry:  McOregor  v.  JHeOregor,  3  Keyes,  133» 
136;  &  a,  3  Abb.  App.  Deo.  92,  96. 
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D0B8  NOT  Estop  Insxtbxb,  it  seems,  from  showing  that  the  premium  has 
not  in  fact  been  paid. 
Noxmrrr  will  be  Sbt  asids  ok  Bxcxpnoir,  in  a  proper  case,  although  the 
plaintiff  did  not  expressly  request  that  the  evidence  be  submitted  to  the 
jury. 

ObHXKAI.  AoXMT  of  LfSUBANOB  CoiCPANT  MAT  WaXVB  CoKDITION  IN  POLIOT 

that  no  insurance  shall  be  considered  as  binding  until  the  actual  payment 
of  the  premium. 
PupATiaDiT  OF  PBEimm  IB  Waited,  and  Contractt  of  Insdranos  Be- 
OOMBS  CoMPLSTB  by  the  insured's  retaining  the  policy,  thereby  showing 
his  acceptance,  or,  at  all  events,  the  question  of  his  acceptance  should 
have  been  submitted  to  the  jury,  where  the  agent  of  an  insurance  com- 
pany sent  a  policy  by  mail  to  an  applicant  for  insurance,  with  a  state- 
ment that  the  premium  charged  was  higher  than  usual,  and  saying, 
**  shffold  yon  decline  the  policy,  please  return  it  by  return  mail;  if  yo« 
Ntain  it,  please  send  me  the  prendiun." 
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Action  by  Sheldon  and  others,  assignees  of  one  Godfrey,  on 
a  policy  of  fire  insurance.  Godfrey,  who  resided  in  Oswego 
County,  on  August  6,  1855,  applied  for  insurance  at  the  office 
of  Lewis,  an  agent  of  the  defendant  at  Rome,  Oneida  County. 
Lewis  was  absent,  but  Godfrey  left  his  application  with  one 
Snow,  who  had  charge  of  the  office,  and  offered  to  pay  Snow 
the  premium,  which  the  latter  declined  to  receive,  stating  that 
Godfrey  might  pay  it  at  some  future  time  when  he  came  to 
Rome,  or  if  it  was  wanted  sooner,  it  could  be  sent  for.  On 
August  10th,  Lewis  sent  the  policy  in  question  with  another 
to  Godfrey,  by  mail,  with  a  statement  that  the  premium 
charged  was  higher  than  usual,  and  saying,  "  should  you  de- 
cline the  policies,  please  return  them  by  return  mail;  if  you 
retain  them,  please  send  me  the  amount,  $29.50."  Godfrey 
retained  the  policies,  but  did  not  send  the  premium.  Lewis 
wrote  him  letters  in  October  and  November  calling  for  the 
payment  of  the  premium,  the  last  letter  threatening  to  cancel 
the  policy  unless  it  was  paid;  but  these  letters  were  written 
after  the  property  was  destroyed,  in  September.  The  policy 
contained  a  condition  that  "  no  insurance,  whether  original  or 
continued,  shall  be  considered  as  binding  until  the  actual  pay- 
ment of  the  premium."  The  plaintiffs  were  nonsuited  on  the 
ground  that  payment  of  the  premium  had  not  been  waived, 
nor  credit  given  to  Godfrey  for  the  premium,  and  therefore  no 
contract  of  insurance  was  shown.  The  plaintiffs  excepted, 
but  there  was  no  request  by  either  party  to  submit  any  ques- 
tion to  the  jury.  The  judgment  was  reversed  at  a  general 
term  of  the  supreme  court,  and  a  new  trial  ordered.  The  de- 
fendant  appealed,  stipulating  that  judgment  absolute  should 
be  rendered  against  it,  if  the  order  should  be  affirmed. 

John  H,  Reynolds^  for  the  appellants. 
James  Edwards^  for  the  respondent. 

By  Court,  Emott,  J.  I  am  not  prepared  to  assent  to  the 
proposition  stated  by  the  learned  judge  who  delivered  the 
opinion  in  the  court  below,  that  the  defendants  are  estopped 
by  the  acknowledgment  in  the  policy,  from  denying  the  receipt 
of  the  premium.  The  mere  possession  by  the  insured  of  a 
policy  containing  such  an  acknowledgment,  under  such  cir- 
cumstances as  were  proved  in  this  case,  did  not  furnish  con- 
clusive evidence  that  the  premium  had  been  paid.  If,  indeed, 
the  production  of  such  a  receipt  for  the  premium  should  have 
that  effect,  it  would  dispose  of  the  whole  case,  in  favor  of  the 
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plaiiitifiB,  instead  of  presenting,  as  the  supreme  court  held,  a 
question  to  go  to  the  jury.  No  ca9s  in  the  courts  of  this  state 
was  cited  which  binds  us  to  go  to  such  a  length  in  respect  to 
these  instruments.  In  New  York  Central  Ins.  Co.  v.  National 
Protection  Ins.  Co.j  20  Barb.  475,  the  remark  is  made  that  the 
acknowledgment  in  the  policy  that  the  premium  had  been  re- 
ceived, seems,  upon  the  authorities,  conclusive  upon  the  com* 
pany.  But  the  case  was  decided  upon  the  delivery  of  the 
policy  by  the  insurers  to  the  insured,  and  the  waiver  of  pre- 
payment of  the  premium.  Ooit  v.  National  Protection  Ins.  Co.^ 
25  Id.  189,  was  a  case  of  a  clear  waiver  of  the  previous  pay- 
ment of  the  premium  by  the  agent  of  the  insurers,  in  which  it 
was  not  necessary  to  invoke  the  doctrine  I  am  questioning, 
although  it  was  stated  by  Judge  Allen  in  delivering  the  opin- 
ion of  the  court.  Bamum  v.  ChildSy  1  Sand.  58,  which  was 
cited  in  the  opinion  in  the  court  below,  presented  a  question  of 
the  effect  of  the  non-payment  of  a  nominal  consideration  for  a 
sealed  instrument,  which  was  stated  therein  to  have  been  "in 
hand  paid,"  in  the  usual  form.  On  the  other  hand,  in  Ins.  Co. 
of  Pennsylvania  v.  Smith,  3  Whart.  520,  the  supreme  court  of 
Pennsylvania  held  that  an  insurance  policy  did  not  differ  from 
any  other  contract  in  this  respect,  and  that  a  receipt  which  it 
contained  might  be  inquired  into  and  contradicted.  Chancel- 
lor Kent,  it  is  true,  states  the  rule  in  very  broad  terms  in  his 
Commentaries  (vol.  3,  p.  260),  but  he  is  treating  of  marine  in- 
surances, and  while  citing  several  English  cases  of  that  descrip- 
tion to  the  rule,  he  does  not  allude  to  the  difference  in  the 
manner  of  transacting  the  business  of  insurance  against  fire, 
and  that  against  marine  perils,  especially  in  England.  Insur- 
ances on  vessels  are  often,  if  not  ordinarily,  effected  by  brokers 
for  and  on  account  of  the  owners;  and  these  brokers  have  ac- 
counts and  a  course  of  dealing  both  with  the  underwriters  and 
with  the  assured. 

In  DalzeU  v.  Mair,  1  Camp.  532,  the  defendant  had  under- 
written a  policy  effected  by  one  Reid,  a  broker,  on  account  oi 
the  plaintiff.  The  plaintiff  received  the  policy  thus  under- 
written in  payment  of  a  debt  due  him  from  Reid,  and  without 
advancing  any  money  for  it.  Reid  had  a  running  account 
with  the  defendant,  and  had  not  paid  him  any  of  the  pre- 
mium. The  action  was  for  a  return  of  the  premium.  Lord 
EUenborough  said  at  the  trial:  "If  a  man  acknowledges 
that  he  has  received  a  sum  of  money  from  a  broker,  referring 
to  the  receipt  in  the  policy,  and  accredits  him  with  his  prin- 
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cipal  to  that  amount,  he  shall  not  afterwards,  as  between  him- 
self and  the  principal,  be  allowed  to  say  that  the  broker  never 
paid  him."  That  rests  upon  the  law  of  principal  and  agent, 
and  the  effect  of  the  dealings  with  the  agent.  Foy  v.  BeU,  & 
Taunt.  493,  and  Mavor  v.  Simeon^  3  Id.  497,  were  also  cases 
growing  out  of  transactions  with  brokers.  The  latter  case  was 
compromised  and  not  decided,  but  the  former  was  taken  out 
of  the  general  rule  by  fraud  perpetrated  or  attempted  by  the 
insured  through  the  broker  upon  the  insurers.  De  Oaminde 
V.  Pigou,  4  Id.  246,  was  a  case  which  shows  the  special  cir- 
cumstances upon  which  the  rule  is  founded,  and  to  which  it 
is  applicable.  That  was  an  action  on  a  marine  policy  for  a 
loss  on  one  vessel,  and  for  return  premium  on  another.  The 
plaintiff,  who  lived  at  Alicante,  was  not  known  to  the  defend- 
ant as  being  concerned  in  the  insurance,  which  was  effected 
by  the  plaintiff's  factors  in  London.  They  obtained  the  in- 
surance of  one  Wagstaff,  an  insurance  broker,  who  debited  the 
plaintiff's  correspondents  in  account,  and  they  in  like  manner 
debited  him.  Wagstaff  then  credited  the  defendant  in  his 
accounts,  but  no  money  had  passed  between  any  of  these  par- 
ties, and  both  plaintiffs,  London  agents,  and  Wagstaff,  had 
failed.  The  court  held  that  as  between  the  plaintiff  and  de- 
fendant, the  premium  was  paid,  and  the  defendant  must  look 
to  the  broker,  Wagstaff.  Heath,  J.,  said:  "When  the  assured 
is  admitted  to  have  paid  the  premiums,  it  is,  as  between  the 
assured  and  the  underwriters,  actually  paid.  The  admission 
of  the  receipt  of  the  premium  is  an  admission  that  it  shall  be 
allowed  by  the  underwriter  in  account,  and  how  that  account 
stands  between  these  parties  we  do  not  know,  for  it  is  not 
stated  in  this  case,  but  it  must  be  allowed  in  account  by  the 
broker  to  the  underwriter."  It  will  be  seen  that  all  these 
cases  turn  on  a  different  principle  from  that  which  they  are 
sometimes  invoked  to  sustain.  When  the  contract  is  made 
by  the  insured  in  his  own  name,  directly  with  the  underwrit- 
ers or  insurance  company,  through  their  agent  or  officer,  I  am 
unable  to  see  why  an  acknowledgment  of  the  receipt  of  the 
premium  contained  in  the  policy  or  contract  of  insurance  is 
governed  by  any  different  rule  from  other  receipts.  If  the 
insurance  company  have  been  credited  with  it  in  account  by 
their  agent,  or  if  it  has  in  fact  been  paid  to  him,  no  doubt  it 
is  a  sufficient  payment  to  them.  In  any  case,  the  delivery 
and  possession  of  a  policy  containing  a  receipt  for  the  pre- 
mium affords  evidence  of  its  payment,  or  of  a  waiver  of  ita 
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prepayment,  but  it  is  not  concludve,  nor  does  it  operate  as  an 
estc^pel  either  in  iavor  of  or  against  the  insurers. 

[The  learned  judge,  after  stating  the  evidence,  and  the  con- 
clusion of  the  judge  at  circuit,  that  it  did  not  establish  a 
waiver  of  the  condition  annexed  to  the  policy  for  the  payment 
of  the  premium  before  any  liability  should  attach,  nor  show 
that  any  credit  had  been  given  therefor,  proceeded:] 

If  the  judge  was  wrong  in  this  conclusion,  if  the  evidence 
led  necessarily  to  an  opposite  result,  or  if  there  was  a  question 
of  &ct  to  be  determined,  the  nonsuit  was  erroneous,  and  was 
properly  set  aside  upon  the  exception  to  it,  by  the  general 
term.  The  case  states  that  the  defendants  insisted  that  a 
valid  contract  of  insurance  was  proven,  and  that  the  defend- 
ants were  shown  to  have  waived  the  payment  of  the  premium, 
and  to  have  given  credit  for  its  amount  to  Godfrey.  The  de- 
fendants' counsel  contends  that  if  the  plaintiffs  wished  to  dis- 
pute the  facts  alleged  by  the  defendants,  and  assumed  by 
the  court  upon  the  motion  for  a  nonsuit,  they  should  not  only 
have  resisted  tbe  motion,  and  excepted  to  its  being  granted, 
but  should,  in  addition,  have  expressly  requested  to  have  the 
question  whether  such  were  the  facts  submitted  to  the  jury. 
I  do  not  so  understand  the  rule  or  the  cases.  Barnes  v.  Ferine, 
12  N.  Y.  18,  which  is  supposed  to  contain  such  a  rule,  will  be 
found  to  be  a  case  in  which  there  was  evidently  no  dispute 
about  facts,  and  granting  a  nonsuit,  or  giving  judgment  for 
the  plaintiff,  would  necessarily  be  the  result  of  a  decision,  one 
way  or  the  other,  upon  the  question  of  law  presented.  It  is 
the  duty  of  a  court  to  nonsuit  whenever  the  facts  of  a  case  are 
undisputed,  and  the  law  arising  upon  them  is  adverse  to  the 
plaintiff;  and  also  when,  although  there  may  be  a  disputed 
question  of  fact  in  the  case,  its  determination  in  favor  of  the 
plaintiff  would,  nevertheless,  not  entitle  him  to  recover.  When 
a  nonsuit  is  granted,  an  exception  to  that  ruling  brings  up  the 
question  whether  the  nonsuit  was  correctly  granted  upon 
either  ground,  and  the  nonsuit  must  be  set  aside  upon  sucb 
an  exceptions,  both  when  the  plaintiff  is  entitled  to  judgment 
as  matter  of  law  upon  the  close  of  his  case,  and  when  he  would 
be  entitled  to  judgment,  if  the  jury  should  find  in  his  favor 
upcm  any  disputed  issue  of  fact,  as  to  which  there  is  evidence 
for  their  consideration. 

There  can  be  no  dispute  that  Liewis  could  waive  the  actual 
prepayment  of  the  premium.  He  was  a  general  agent  of  this 
company,  and  whatever  may  have  been  his  secret  instructions, 
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the  insurer  bad  a  right  to  rely  upon  his  act.  His  principals 
were  bound  as  well  by  a  waiver  on  his  part  of  the  condition  of 
prepayment  of  the  premium  as  by  his  contracts  of  insurance, 
licwis's  letter  was  a  proposal  to  Godfrey  to  make  the  insur- 
ance by  the  delivery  and  retention  of  the  policy.  It  involved 
a  waiver  of  the  prepayment  of  the  premium,  and  some  credit 
for  it,  more  or  less.  If  his  proposition  was  accepted,  the 
insurance  became  effected  at  once,  and  the  premium  was  to  be 
paid  afterwards.  The  terms  of  his  proposal  were,  that  if  the 
insurance  was  declined,  the  policy  was  to  be  returned  by  the 
next  mail.  If  not  so  returned,  it  was  accepted,  and  then  God- 
frey was  requested  to  send  or  pay  the  premium.  This,  how- 
ever, is  not  required  by  the  next  mail,  or  with  the  same 
promptness  as  is  demanded  in  his  answer  to  the  proposal  for 
insurance.  It  will  be  found  in  the  evidence  of  Godfrey  that 
he  testified  that  when  he  first  applied  at  Lewis's  office  in  his 
absence,  and  offered  to  pay  the  premium,  he  was  told  by  Snow 
that  he  could  pay  for  it  the  next  time  he  came  to  Rome,  or  if 
they  wanted  it  sooner  they  would  send  for  it.,  Lewis  testified 
that  he  had  occasionally  issued  policies  without  demanding 
the  premium,  or  sent  them  as  he  did  this  one.  There  was 
nothing  in  the  conduct  of  Lewis  to  indicate  that  he  did  not 
suppose,  after  Godfrey  retained  the  policy,  that  the  contract 
of  insurance  was  made,  and  the  premium  due  whenever  he 
chose  to  call  for  it.  If  the  company  had  sued  Godfrey  for  the 
premium,  his  retention  of  the  policy  would  have  been  strong 
and  probably  conclusive  evidence  of  his  acceptance  of  the 
proposal  of  their  agent,  and  neither  the  receipt  contained  in 
the  policy  nor  his  omission  to  reply  to  the  letter  of  Lewis 
would  have  prevented  their  recovery.  My  conclusion  upon 
the  whole  transaction  is,  that  there  was  a  full  waiver  of  the 
previous  payment  of  the  insurance  premium  by  the  defend- 
ant's agent,  and  that  there  was  needed  only  the  acceptance  or 
consent  of  the  party  desiring  insurance  to  make  the  contract 
of  insurance  complete.  The  evidence  which  has  been  adverted 
to,  if  not  conclusive  to  show  such  a  consent  or  acceptance,  at 
all  events  was  sufficient  to  carry  that  question  to  the  jury. 
My  own  opinion  is,  that  the  proof  of  Godfrey's  acceptance  of 
Lewis's  proposal  was  conclusive.  But,  either  way,  the  nonsuit 
granted  at  the  trial  was  wrong.  The  order  setting  it  aside 
should  be  affirmed,  with  costs,  and  the  plaintiff  must  have 
judgment  under  the  stipulation. 
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Denio,  C.  J.,  and  Balcom,  J.,  thought  the  nonsuit  was  prop- 
erty granted;  that  Lewis  called  upon  Qodfirey  to  send  the 
policj  by  return  mail  or  remit  the  premium;  this  was  a  mere 
proposal  to  insure,  which  he  did  not  accept. 

Mabvin,  J.,  expressed  no  opinion. 

Judgment  affirmed,  judgment  absolute  for  the  plaintiff, 
and  cause  remitted  to  the  supreme  court,  with  directions  to 
assess  damages. 

AaKHowi.KDOMnrr  nr  PoLior  of  Lifb  Inbuilanob  ot  Rboeift  ov  Prb- 
mux  MAT  Bi  CoBTBADiOiBD:  Boher  ▼.  Unkm  U,  In»,  Co.,  43  N.  Y.  287,  cit- 
ing the  principal  oaaa. 

NoRsurr  wnx  bb  Sst  Asn>x  on  Exgbption,  in  a  proper  case,  althongh  the 
plaintiff  did  not  request  that  the  eridence  be  submitted  to  the  jury:  Bachnan 
▼.  Jemka,  56  Barb.  473;  Slade  y.  McMuUen,  45  How.  Pr.  56;  Freund  t.  /m* 
porierf*  etc.  Ifal.  Bank,  3  Hun,  690;  S.  C,  6  Thomp.  ft  0.  237;  Bowe  y.  Ocmot 
9  Hun,  8;  Sione  y.  Flower,  47  N.  Y.  569;  and  aee  Wambaugh  y.  Cooper,  2  Hun« 
432;  &  C,  4  Thomp.  k  C.  589;  Marcus  y.  Sc  Lotme  M.  L.  In$,  Co.,  68  N.  Y. 
626;  a]I  citing  the  principal  caae. 

OnnotAi.  AoEHT  ov  Insukakob  Oompant  mat  WAiys  OoNBrnoN  nr 
POLICT:  RiehmoniY. Niagara F.  Ins.  Co,,  79 N.  Y.  237;  PraUy,  MutwalPrty 
UeHon  L,  Aamr,  Soc,  5  IHdy,  299;  and  see  McNeiOy  y.  Continental  L,  Ins,  Co., 
66  Id.  20;  as  a  condition  that  no  insurance  shall  be  considered  as  binding 
until  the  actual  payment  of  the  premium:  Post  y.  JEtna  Ins.  Co.,  43  Barb, 
361,  367;  I>ean  y.  jEtna  Life  Ins.  Co.,  2  Hun,  359;  8.  C,  4  Thomp.  ft  C.  504; 
Shear  y.  Phaaum  M.  L.  Ins.  Co.,  4  Hun,  801;  Hotchldss  y.  Oermania  F.  Ins.  Co., 
6Id.  98;  IFoociy.  PoughbeepsU M.  /ns.  Co.,  32 N.  Y.  622,  624;  Boehenv.  WO- 
Vamdmrg  City  Ins.  Co.,  35  Id.  133;  Bodins  y.  Ekcchange  F.  Ins.  Co.,  51  Id.  122; 
CImrch  y.  La  FayeUe  F.  Ins.  Co.,  66  Id.  225;  Merserau  y.  Phanix  M.  L.  Ins. 
Co.,  66 Id.  278, 282;  Van  Schoiek  y.  NiagaraF.  Ins.  Co.,  68  Id.  439;  WaUkY. 
Harifwd  F.  Ins.  Co.,  73 Id.  11;  CfoodtomY.  Massachusetts  M.  L.  Ins.  Co.,  73  Id. 
491;  WhiUY.ComieeticiaF.  Ins.  Co.,  121}  Mbbo.  333;  Miner  y.  Phoenix  Ins.  Co., 
27  Wis.  701;  MUlerY.  Life  Ins.  Co.,  12 WalL  303;  and  see  O'BeiUyY.  Chtar- 
dftm  M.  L.  Ins.  Co.,  1  Hun,  464;  a  0.,  3  Thomp.  ft  O.  491;  or  a  condition  as 
to  proof  of  loss:  Owen  y.  Farmers*  Joint  Stock  Ins.  Co.,  57  Barb.  521;  Dohn  y. 
Formal  Joint  Stock  Ins.  Co.,  6 'LuiB.^n,^S;  WhiUoell  y.  Putnam  F.  Ins.  Co., 
6  Id.  168;  and  he  may  modify  a  proyision  by  parol,  notwithstanding  the 
policy  proyides  that  no  condition  could  be  waiyed,  except  in  writing,  signed 
by  the  secretary:  CottoUy.  CharterOak  Ins.  Co.,  10  Abb.  Pr.,  N.  S.,  173;  8. 0., 
I  Abk  App.  Deo.  321.  The  principal  caae  is  cited  in  all  the  foregoing.  See 
farther  on  tiiis  subject,  Sheldon  y.  Connecticut  M.  L.  Ins.  Co. ,  65  Am.  Deo.  565. 
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Pbok  V.  Caby. 

\7!  VWW  YOBX,  0.] 

TK^mnuBBioir  ov  Titlb  to  Rbal  Bstati  b  Ootsbhsd  bgr  tha  kvt  cf  ikm 
oonntry  in  which  it  is  ntaate. 

JuDomDrr  ov  Court  of  Pbobati  of  Avovbxb  Static  mdniittliig  a  will  t» 
probato,  hu  no  effect  upon  the  title  to  realty  ritoate  in  this  state.  It  is 
otherwise  with  respect  to  personalty,  for  that  is  ocmtrolled  by  the  law  of 
the  testator's  domicile. 

Will  Madi  bt  0ns  thsn  uhbeb  Txtluksoe  of  iNTOzxoATDra  LiQiTasa,  is 
not|  for  that  reason,  Yoid;  unless  he  was  so  excited,  by  the  liquor,  as  to 
disorder  his  faoolties  and  pervert  his  jndgment.  Under  a  slight  degree 
of  excitement  from  liqnor,  the  memory  end  understanding  may  remain 
correct. 

To  An>  IK  DxTiBMiNiNO  wHjri'HMt  Will  Rimultied  vbom  ExoiTxiiBirT  of 
EziBTivo  Ibtoxioation,  its  disposing  parts  maybe  examined  to  ascertain 
whether  they  appear  to  be  so  extravagant  end  unressonable  that  they 
cannot  fairly  be  attributed  to  any  other  than  a  disordered  mind. 

Faoi  that  DsArrsMAN  of  Will  was  thin  Testator's  Ovxbsxie  oi 
QuARDiAV,  appointed  under  a  statute  authorizing  such  appointment 
when  any  one  was  wasting  his  estate  by  reason  of  intemperance,  de> 
bauchery,  or  mismanagement,  and  is  appointed  executor  in  such  will, 
does  not  disqualify  him  from  acting  as  such  draftsman,  nor  justify  the 
inference  that  the  will  is  the  outgrowth  of  his  undue  influence  over  the 
testator. 

DiBSiPATU)  Man,  Habititallt  Induloiko  in  Strong  Drink,  may,  never- 
theless, make  a  will,  unless  some  fixed  mental  diiiease  has  supervened,  or 
his  present  intoxication  is  such  as  to  render  him  not  master  of  himselfi 
and  therefore  irresponsible  for  his  acts. 

Whsrb  Persons  are  Requested  to  Witness  Will,  In  the  presenoe  sad 
hearing  of  the  testator,  by  one  who  had  drafted  such  wiU  at  testator's 
request,  and  they  accordingly  then  and  there  sign  such  wiU  as  witnesses^ 
they  must  be  deemed  to  have  done  so  at  the  testator's  request. 

PuBUCATiON  OF  WiLL  IS  SuFFicnENTLY  PROVED  whcu  the  attesting  dause 
is  in  proper  form,  and  it  appears  from  the  evidence  that  the  witnesses 
were  called  into  a  room  where  testator  and  the  draftsman  of  the  will 
were;  that  the  draftsman  stated  that  Robert  (the  testator)  was  going  to 
sea,  and  was  about  making  his  will,  and  wished  them  to  witneis  it, 
although  the  witnesses  camiot  remember  that  anything  was  said  by  the 
testator. 

SlONINO  AND  AgKNOWLXDOINO  OF  WiLL  BY  TbSTATOR  IN  PbBSBNOI  OF  WIT- 
NESSES should  be  inferred  when  the  attesting  clause  is  in  due  form,  and 
it  is  shown  that  the  witnesses  were  called  in  the  room  where  testator  was 
to  witness  his  will;  that  they  all  went  to  the  table  to  witness  it,  and  went 
away  supposing  they  had  done  so;  that  the  draftsman  of  the  will  also  con- 
sidered that  they  had  done  so;  that  the  testator  left  town,  intending  to 
go  to  sea,  with  the  same  impression;  that  the  will  was  signed  by  the  tes- 
tator,  and  the  attesting  clause  by  the  witnesses;  and  that  all  this  was 
done  in  a  brief  period,  and  without  any  apparent  intervaL 

Dub  Execution  of  Will  may  be  Inferred  from  circumstances,  without 
direct  evidence,  and  against  the  positive  testimony  of  aonii  or  ivan  of  all 
«f  the  witnesses. 
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Appeal  from  the  judgment  of  the  supreme  court  affirming 
the  oTder  of  the  sunt^ate  of  New  York  City,  admitting  to  pro- 
hate  the  will  of  Robert  L.  Peck,  who  died  in  Connecticut,  in 
September,  1859.  The  will  was  dated  June  23, 1858,  and  was 
executed  at  Norwich,  Connecticut  It  gave  to  testator's  brother, 
F.  M.  Peck,  the  interest  of  a  note  of  three  thousand  dollars, 
due  firom  him,  until  his  daugther  Alice  should  become  twenty* 
one  years  old,  at  which  time  the  debt  was  to  be  paid  her. 
Should  she  die  before  reaching  that  age,  the  debt  was  to  be 
retained  by  her  father.  All  the  balance  of  his  estate  the  tes- 
tator deyised  to  his  half  brothers  and  sisters,  Ferdinand  E., 
Samuel  N.,  Sarah  J.,  and  Anna  G.  Cary.  S.  C.  Morgan  was 
named  as  executor.  There  were  three  witnesses,  all  of  whom 
•igned  the  following  attesting  clause:  ''Signed,  sealed,  pub- 
lished, and  pronounced  by  the  testator,  as  and  for  his  last  will 
and  testament,  in  presence  of  us  whose  names  are  hereto  set 
as  witnesses,  who  signed  our  names,  respectively,  in  presence 
of  the  testator  and  of  each  other."  The  will  was  admitted  to 
probate  in  Connecticut,  and  was  subsequently  presented  for 
probate  in  New  York  Its  probate  was  contested  on  both  occa- 
douB  by  the  brother,  Frederick  M.  Peck. 

£r.  A.  Cram  J  for  the  appellant. 
John  Orahaniy  for  the  respondent. 

By  Court,  Denio,  C.  J.  The  appellant  is  not  concluded  or 
aflTected  by  the  decision  of  the  probate  court  in  Connecticut. 
The  transmission  of  the  title  to  real  estate  situated  in  this 
state,  either  by  testament,  by  conveyance  inter  vivoSy  or  by 
intestacy,  is  regulated  by  our  own  laws.  Whether  the  judg- 
ments of  the  court  of  probate  in  Connecticut  are  confined  to 
personaliy,  or  assume  to  determine  upon  devises  of  real  prop- 
erty, they  have  no  effect  upon  the  title  of  real  estate  here: 
Story's  Conflict  of  Laws,  sees.  474,  691;  Hosford  v.  NichoUj  1 
Paige,  220,  226.  The  rule  is  different  as  to  personal  property, 
the  title  to  which  is  governed  by  the  domicile  of  the  owner: 
Parmmi  v.  Lymanj  20  N.  Y.  103;  and  hence  the  respondent's 
counsel  relies  upon  the  circumstance,  incidentally  disclosed 
by  the  evidence,  that  the  appellant  is  a  debtor  of  the  estate, 
and  resides  in  the  city  of  New  York,  and  that  the  debt  is 
assets  here;  and  he  refers  to  a  provision  of  our  statutes,  au- 
thorizing the  granting  of  letters  testamentary,  with  the  will 
annexed,  upon  the  production  of  a  will  which  has  been  proved 
in  a  foreign  state  or  country:  Laws  1830,  p.  389,  sec.  68.    But 
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no  applicatioD  was  made  to  the  surrogate  under  this  provision. 
The  executor  sought  to  prove  the  will  with  a  view  of  affecting 
the  title  to  the  real  estate.  His  petition  did  not  suggest  the 
existence  of  personal  assets  in  this  state,  but  relied,  for  the 
purpose  of  showing  jurisdiction  in  the  surrogate,  upon  the  de- 
ceased having  died  seised  of  real  estate  in  the  city  of  New 
York.  The  case  must  therefore  be  examined  without  refer- 
ence to  the  Connecticut  probate. 

The  first  inquiry  relates  to  the  mental  condition  and  capa- 
city of  the  alleged  testator.  He  was  about  thirty  years  of  age 
at  the  time  of  signing  the  will,  and  had  received  a  good  Eng- 
lish education.  By  the  death  of  his  father,  and  the  remar- 
riage of  his  mother,  and  her  removal  from  the  state  while  he 
was  quite  young,  he  seems  to  have  been  left  without  the  influ- 
ence of  domestic  restraint,  and  having  inherited  a  handsome 
property,  was  enabled  to  procure  indulgences,  the  abuse  of 
which  rapidly  undermined  his  habits,  his  health,  and  moral 
character.  For  some  time  before  making  the  will,  he  had  be- 
come excessively  addicted  to  the  use  of  spirituous  liquors; 
had  experienced  several  attacks  of  the  peculiar  mania  arising 
from  such  habits;  had  more  than  once  attempted  to  put  an 
end  to  his  existence  by  means  of  poisonous  drugs;  and  he 
eventually  committed  suicide.  Several  of  the  witnesses  stated, 
with  some  exaggeration  probably,  that  he  was  scarcely  ever 
sober.  He  indulged,  moreover,  in  habits  of  licentiousness, 
not  less  destructive,  certainly,  to  his  moral  character. 

The  statement  of  A.  B.  Peckham,  one  of  the  witnesses  with 
whom  he  boarded  a  part  of  the  season  in  which  the  will  was 
executed,  seems  to  present  the  fair  result  of  the  evidence  upon 
this  topic.  ^'  His  habits,"  he  said,  "  were  generally  intemper- 
ate; when  so,  he  was  quarrelsome  and  disagreeable.  When 
getting  over  his  sprees,  he  was  melancholy  and  low-spirited." 
It  cannot,  however,  be  maintained  that  he  was  either  con- 
stantly intoxicated,  or  suffering  from  the  resulting  reaction; 
for  the  same  witness  states  that  while  at  his  house  he  was 
sober  and  straight  for  three  or  four  weeks,  and  was  then  bright 
and  rational.  To  the  same  purpose  are  several  letters  written 
in  1856  by  his  brother,  the  appellant,  then  a  merchant  at 
Worcester,  Massachusetts.  He  was  anxious  to  have  Robert, 
the  testator,  become  a  partner  in  his  business,  by  investing  his 
money  and  taking  part  in  the  actual  management.  In  one  of 
them  he  says:  "  He  is  now  fairly  at  work  in  the  store,  con- 
ducting himself  as  well  as  we  could  ask,  and  wishing  to  feel 
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an  immediate  interest  in  the  buBiness/'    He  had,  however, 
relapsed  before  the  making  of  the  will,  for  Mr.  Morgan,  the 
person  who  drew  it,  and  was  named  the  executor,  and  who 
had,  moreover,  been  his  guardian  during  his  minority,  had, 
on  account  of  his  bad  habits  and  consequent  imprudence,  been 
i^pointed  his  overseer  under  the  laws  of  Connecticut.    The 
statute  on  that  subject  authorizes  such  an  appointment  to  be 
made  by  the  selectmen  of  the  town  where  they  find  any  per- 
son, by  idleness,  gaming,  intemperance,  debauchery,  misman- 
agement, or  bad  husbandry,  likely  to  spend  and  waste  his 
estate,  to  be  reduced  to  want,  and  to  become  chargeable  to  the 
town.     The  person  appointed  to  be  his  overseer  is  to  advise, 
direct,  and  order  him  in  the  management  of  his  business,  and 
it  is  declared  that  no  person  under  the  appointment  of  an 
overseer  shall  be  capable  of  making  a  contract  without  his  con- 
sent.    This  appointment  in  the  case  of  the  testator  existed  at 
the  time  of  making  the  will  and  continued  until  his  death; 
not,  however,  without  an  effort  on  his  part  to  remove  it,  on 
the  ground  of  his  alleged  reformation,  in  which  some  of  his 
friends  concurred.    For  instance,  on  the  first  day  of  February, 
in  the  year  in  which  the  will  was  executed,  we  find  the  appel- 
lant writing  to  Morgan, — in  consequence,  no  doubt,  of  the 
testator's  importunities, — that  he  was  not  just  then  well  situ- 
ated to  speak  correctly  of  his  deserts,  but  that  he  had  not 
recently  heard  any  bad  reports  of  him,  and  was  inclined  to 
think  he  intended  to  do  well  in  future.     He  adds:  "You  must 
use  your  best  judgment  in  the  matter,  and  so  far  as  I  am  con- 
cerned, have  my  warranty  in  remitting  the  disagreeable  pen- 
alty of  Robert's  past  bad  conduct."    Among  the  exhibits,  there 
is  a  long  letter  from  the  testator  to  Morgan,  written  from  New 
York,  August  8,  1858:    The  writer  had,  by  the  advice  of  his 
friends,  engaged  as  a  hand  on  board  of  a  sea-going  vessel 
which  was  about  to  sail  from  that  port  on  a  foreign  voyage, 
and  was,  as  he  writes,  immediately  put  to  very  hard  labor  in 
the  preparations  for  setting  out,  which  proved  too  severe  for 
his  badly  impaired  constitution,  and  he  had  left  the  ship. 
The  expressed  object  of  the  letter  was  to  obtain  a  supply  of 
money  to  enable  him  to  go  to  Savannah,  where  he  hoped  to 
find  employment.    It  is  not  material  to  my  purpose  whether 
the  statements  of  the  letter  were  sincere,  or  whether  its  object 
was  by  plausible  suggestions  to  procure  a  fresh  supply  of 
money  from  his  overseer.    It  is  very  circumstantial,  perfectly 
perspicQOOB,  and  evinces  a  habit  of  thought  and  completeness 
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and  accuracy  of  expreBsion  scarcely  to  be  expected  in  one 
not  accustomed  to  writing,  and  quite  remarkable  for  a  person 
whose  general  course  of  conduct  was  such  as  his  is  represented 
to  have  been.  It  fully  corroborates  the  statement  of  several 
of  the  witnesses,  who  represent  him  as  possessed  of  more 
than  average  capacity  when  not  under  the  influence  of  intem- 
perance. 

I  am  quite  satisfied,  from  a  careful  perusal  of  the  volumin- 
ous testimony,  of  which  the  above  is  a  brief  outline,  that  the 
testator's  mental  faculties  were  not  so  far  impaired  as  to  ren- 
der him  incompetent  to  make  a  will,  or  do  any  legal  act, 
when  not  under  the  immediate  influence  of  intoxication. 

In  examining  the  testimony  as  to  his  condition  at  the  pre- 
cise time  of  signing  the  instrument  propounded,  it  is  neces- 
sary, in  the  first  place,  to  determine  whether  the  date  affixed 
to  it  is  the  true  one.  There  is  evidence  as  to  his  state,  relat- 
ing si>ecifically  both  to  the  23d  of  June,  1858,  the  date  which  it 
bears,  and  to  the  23d  of  July  following,  which  the  appellant 
maintains  to  be  the  day  on  which  it  was  actually  executed. 
I  am  satisfied  that  it  was  executed  on  the  last-mentioned  day. 
The  will  commences  thus:  ^'I,  Robert  L.  Peck,  of  the  town  of 
Norwich,  etc.,  having  it  in  contemplation  to  go  a  voyage  to 
sea,"  etc.  Meach,  one  of  the  attesting  witnesses,  swears  that 
when  he  was  called  upon  to  subscribe,  Morgan,  the  draughts- 
man, asked  him  to  come  and  witness  Robert's  will,  stating 
that  he  was  going  to  sea.  Clapp,  another  attesting  witness, 
says  that  Morgan,  at  that  time,  remarked  that  Robert  was 
about  making  his  will;  that  he  was  going  to  sea  and  wished 
to  make  his  will  before  he  went;  and  Mr.  Morgan  himself, 
when  asked  how  he  came  to  write  the  instrument,  answered: 
''  I  was  requested  by  Robert  L.  Peck.  He  was  calculating  to 
go  on  a  voyage  to  sea."  It  is  thus  made  entirely  clear  that 
the  immediate  occasion  of  making  the  will  was  a  contem- 
plated sea  voyage.  The  appellant,  who  was  examined  as  a 
witness  on  his  own  behalf,  testified  that  he  resided  in  Wor- 
cester during  that  summer,  and  that  on  the  22d  of  July  he 
received  a  dispatch  from  the  testator  to  the  effldct  that  he  in- 
tended to  leave  Norwich  to  go  to  sea  the  next  day,  and  wished 
the  witness  to  come  and  bid  him  good-by,  and  see  him  off; 
that  he  went  accordingly,  arriving  at  Norwich  in  the  evening, 
and  remained  there  through  the  next  day.  He  did  not  see 
the  testator  set  off,  but  ascertained,  by  inquiry,  that  he  left 
Norwich  for  New  York  on  that  day,  the  23d  of  July;  that  late 
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in  the  afternoon  of  the  same  day  he  saw  Morgan  at  his  place 
of  business,  the  Quinebaug  Bank,  who  showed  him  a  paper 
which  he  said  was  Robert's  will,  which  he  said  he  had  written 
that  afternoon.  This  witness  is  corroborated  as  to  the  day  on 
which  he  came  from  Worcester  to  Norwich  by  two  witnesses, 
Bynner  and  Bentley,  the  last  of  whom  had  a  memorandum  of 
the  date  made  at  the  time.  Their  testimony  will  presently  be 
referred  to  for  another  purpose. 

Clapp,  the  attesting  witness  before  mentioned,  could  not 
state  whether  the  time  of  the  execution  was  June  or  July,  but 
he  was  able  to  recollect  that  at  a  later  hour  of  the  same  day  on 
which  the  will  was  signed,  he  saw  the  testator  on  a  car  of  the 
railroad  train,  on  the  way  towards  New  York.  The  letters 
which  are  made  exhibits  confirm  this  view.  There  is  a  short 
one  from  Morgan  to  Robert,  dated  the  24th  of  June,  the  day 
following  that  on  which  the  will  bears  date.  The  envelope  is 
not  preserved,  and  it  cannot  be  known  to  what  place  it  was 
addressed;  but  the  contents  are  not  such  as  would  be  expected 
if  the  parties  had  been  together  the  preceding  day,  under  the 
circumstances  which  existed  at  the  making  of  the  will.  There 
is  no  allusion  to  any  sea  voyage,  but  the  writer  wishes  a  cor- 
rect statement  of  Robert's  debts,  and  to  whom  due,  that  he 
may  ascertain  whether  they  are  such  as  ought  to  be  paid;  he 
allades  to  a  deficiency  of  funds,  and  recommends  his  keeping 
a  statement  of  receipts  and  expenses.  An  occasion  for  writing 
thus,  or  on  such  topics,  would  scarcely  have  arisen  so  soon  after 
the  parties  had  been  together  on  important  business.  The 
next  letter  from  Morgan  to  Robert  is  dated  July  30,  1858, 
just  one  week  after  signing  the  will,  according  to  the  appel- 
lant's theory,  and  five  weeks  after  its  written  date.  Its  con- 
tents show  that  the  party  addressed  was  in  the  city  of  New 
York,  and  that  he  was  about  setting  off  on  a  voyage.  It 
remits  a  small  sum  of  money,  which  it  appears  that  Robert 
had,  by  a  telegram,  requested  might  be  sent.  There  is  no 
complaint  that  Robert  had  been  loitering  in  New  York,  or 
that  he  had  not  sailed  as  soon  as  was  expected,  which  cer- 
tainly would  have  been  looked  for  if  he  had  been  in  the  city 
five  weeks.  The  letter  of  August  8,  1868,  already  referred  to, 
written  to  Morgan  by  Robert,  when  in  New  York,  in  which  he 
gives  the  reason  for  having  left  the  vessel  on  which  ho  had 
embarked,  corresponds  better  with  the  supposition  that  he  left 
Norwich  on  the  23d  of  July,  than  on  the  same  day  in  June, 
as  it  would  be  only  sixteen  days  after  the  later  date,  while  it 
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would  be  a  month  and  a  half  after  the  earlier.  Against  this 
proof  there  is  only  the  actual  insertion  of  the  earlier  date  in 
the  written  instrument,  and  the  supposition  of  Mr.  Morgan 
that  it  was  accurately  stated.  He  does  not,  however,  speak 
with  any  positiveness,  and  he  mentions  a  circumstance  which 
shows  that  he  might  easily  have  been  mistaken.  Being  presi- 
dent and  the  manager  of  the  bank,  and  a  business  man,  he 
might  be  expected  to  be  generally  accurate  in  such  matters. 
But  he  says  he  made  a  journey  to  the  West  on  the  first  day  of 
July,  and  returned  on  the  20th  or  21st.  He  cannot  say,  posi- 
tively, whether  he  wrote  the  will  before  he  went  or  after  he  re- 
turned, though  he  has  an  impression  that  it  was  before  he  set 
off.  A  person  in  a  steady  employment  and  with  regular  habits 
of  business  would  not  be  likely,  at  a  period  of  the  month  bo 
advanced  as  the  23d,  to  date  a  paper  in  the  preceding  month, 
unless  something  had  occurred  to  interrupt  his  usual  routine; 
but  should  he  be  diverted  from  it,  and  nearly  a  month  inter- 
vene in  which  he  should  not  have  the  accustomed  practice  of 
his  pen,  I  think  he  would  be  quite  likely  to  make  his  first 
dates  in  the  month  which  had  gone  by,  and  I  have  but  little 
doubt  that  this  was  what  occurred  in  the  present  instance,  and 
I  have  none  whatever  that  the  will  was  drawn  and  signed  on 
the  23d  of  July,  1858.  The  question  has  no  materiality,  except 
to  enable  us  to  apply  the  evidence  respecting  the  condition  of 
the  deceased  at  the  time  of  the  execution  of  the  will. 

The  next  inquiry  then  is,  whether  the  alleged  testator  was 
intoxicated  at  the  time  of  signing  the  instrument  propounded. 
It  is  not  to  be  understood  that  a  will  made* by  one  who  is  at 
the  time  under  the  influence  of  intoxicating  liquor  is  for  that 
reason  void.  Intoxication  is  said  to  be  temporary  insanity. 
The  brain  is,  at  the  time,  incapable  of  performing  its  proper 
functions;  but  that  species  of  derangement  ceases  when  the 
exciting  cause  is  removed  and  sobriety  brings  with  it  a  return  of 
reason.  In  order  to  avoid  a  will  made  by  an  intemperate  per- 
son, it  must  be  proved  that  he  was  so  excited  by  liquor,  or  so 
conducted  himself  during  the  particular  act,  as  to  be  at  the 
moment  legally  disqualified  from  giving  effect  to  it:  Shelford 
on  Lunacy,  276.  The  same  learned  writer  says  that  incapa- 
city arising  from  intoxication  differs  from  ordinary  lunacy  in 
this,  that  the  effects  of  drunkenness  only  subsist  while  the 
cause — the  excitement — visibly  lasts.  There  is,  he  adds, 
scarcely  such  a  thing  as  latent  ebriety;  so  that  a  case  of  inca- 
pacity firom  mere  drunkenness,  and  yet  the  man  be  capable  to 
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all  outward  appearance,  can  hardly  arise;  '*  consequently,  in 
cases  of  this  description,  all  which  is  required  to  be  shown  is 
the  absence  of  such  excitement  at  the  time  of  the  act  done  as 
would  vitiate  it;  for,  under  a  slight  degree  of  excitement  from 
liquor,  the  memory  and  understanding  may  be  as  correct  as 
in  the  total  absence  of  any  exciting  cause":  Id.  304.  A  simi- 
lar rule  was  laid  down  by  Sir  John  NichoU,  sitting  in  the 
prerogative  court  in  the  case  of  Ayrey  y.  HiM,  2  Add.  Ecc.  206, 
where  the  validity  of  the  will  of  an  habitual  drunkard  was  in 
question.  After  stating  the  difference  between  derangement 
from  intoxication  and  ordinary  lunacy,  he  adds:  ^'Whether, 
where  the  excitement  in  some  degree  is  proved  to  have  actually 
BubsiBted  at  the  time  of  the  act  done,  it  did  or  did  not  subsist 
in  the  requisite  degree  to  vitiate  the  act  done,  must  depend  in 
each  case  upon  a  due  consideration  of  all  the  circumstances  of 
that  case  itself  in  particular,  it  belonging  to  a  description  of 
cases  that  admits  of  no  definite  rule."  In  such  a  case,  it  is 
competent,  as  it  is  the  universal  practice  in  the  probate  courts, 
to  examine  the  dispositive  parts  of  the  will,  to  see  whether  the 
diispositions  are  extravagant  and  unreasonable  on  the  one 
hand,  or  whether,  on  the  other,  they  are  such  as  might 
probably  be  expected  from  one  in  the  situation  of  the  alleged 
testator.  The  question  is  not,  however,  whether  the  gifts  are 
such  as,  upon  the  whole,  we  would  have  advised  under  the 
same  circumstances,  but  whether  there  is  such  a  violent  de- 
parture from  what  we  would  consider  natural  that  they  can- 
not fairly  be  referred  to  any  cause  other  than  a  disordered 
intellect.  The  deceased  had  three  brothers  and  two  sisters, 
but  the  appellant  was  his  only  brother  of  the  whole  blood,  the 
others  being  the  children  of  his  mother  by  a  second  marriage. 
They  were  minors,  and  resided  with  their  parents  at  a  place 
called  College  HUl,  in  Ohio. 

The  ajipellant  either  was  or  had  been  a  merchant  at  Wor- 
cester, Massachusetts,  and  had  failed  in  business  about  the 
time  the  will  was  signed;  whether  this  had  happened  and  was 
known  to  the  deceased  at  that  time  is  not  certain.  In  the  let- 
ter of  the  deceased,  before  mentioned,  written  a  fortnight  after- 
wards, he  says  he  supposes  Frederick  has  failed,  fix>m  what  is 
said  in  his  last  letter.  It  is  probable  that  he  knew  enough  of 
his  circumstances  to  suppose  he  was  not  solvent.  The  case 
does  not  disclose  what  relations  he  maintained  with  his 
mother's  new  family,  except  that  he  spent  some  time  with 
them  in  1864;  nor  what  their  pecuniary  circumstances  were. 
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except  that  in  a  letter  written  by  the  appellant  to  %Ir.  Morgan, 
after  he  had  heard  of  the  provisions  of  the  will,  he  mentions 
their  having  relatives  to  take  care  of  them.  The  deceased 
had  loaned  to  the  appellant  three  thousand  dollars,  with  the 
assent  of  Morgan,  a  few  years  before,  which  debt  the  will 
gives  to  the  appellant's  daughter,  if  she  survives  her  minority, 
and  if  she  dies  under  age,  to  the  appellant,  he  to  enjoy  the 
interest  during  the  mmority.  The  real  estate  in  New  York, 
and  the  residue  of  his  estate,  is  given  to  the  half-sisters  and 
one  of  the  half-brothers.  The  other  half-brother  is  not  men- 
tioned in  the  will,  but  Morgan  says  this  was  intentional,  the 
testator  saying  that  he  had  already  done  as  much  for  him  as 
he  thought  proper.  What  the  whole  value  of  the  estate  was 
is  not  stated,  and  all  that  we  know  of  it  is  the  mention  in  the 
will  of  the  two  buildings  in  New  York,  and,  a  fact  which  ap- 
pears incidentally  in  the  correspondence,  that  there  was  a  debt 
due  from  the  deceased  to  a  savings  bank  in  New  York,  proba- 
bly on  a  mortgage  on  one  or  both  of  the  buildings.  The  rela- 
tions between  the  deceased  and  his  elder  brother  appear  to 
have  been  amicable,  except  that  it  is  incidentally  disclosed 
that  the  appellant  was  somewhat  intolerant  as  to  his  brother's 
vices,  and  that  the  latter  had  not  full  confidence  in  the  appel- 
lant's business  tact,  thinking,  as  he  said,  that  he  ought  to  have 
been  a  literary  instead  of  a  business  man.  In  my  judgment, 
there  is  not  sufficient  disclosed  to  show  that  these  dispositions 
were  extravagant  or  so  highly  unreasonable  as  in  themselves 
to  create  any  distrust  of  the  testator's  mental  capacity.  They 
certainly  were  not  obtained  by  the  principal  beneficiaries,  or 
by  any  one  in  their  behalf,  by  practicing  upon  a  weak  or  dis- 
ordered intellect.  They  were  minor  children,  residing  at  their 
distant  home,  and  so  far  as  appears,  had  no  friend  near  the 
testator;  for  Mr.  Morgan  is  not  shown  to  have  even  known 
them  or  their  parents.  The  provisions  of  the  will  cannot, 
therefore,  be  relied  on  as  any  evidence  of  incapacity  of  the 
testator. 

In  the  further  examination  of  the  evidence,  we  shall  have  to 
consider  what  degree  of  confidence  ought  to  be  extended  to 
Mr.  Morgan,  as  the  writer  of  the  instrument,  and  a  witness 
upon  the  trial.  He  had  been  a  lawyer,  and  was  then  the 
president  of  the  bank  occupying  a  room  of  the  building  in 
which  the  will  was  drawn.  These  were  not  disqualifying  em- 
ployments. He  took  no  interest  under  any  of  the  dispositions 
of  the  instrument,  imless  the  position  of  exeoutor  should 
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be  considered  such.  But  that  gave  him  no  power  over  the 
real  estate  in  this  state,  and  it  does  not  appear  that  there  was 
any  other  property  except  the  debt  due  from  the  appellant;  and 
he  had,  as  before  remarked,  no  relations  with  any  of  the  devi- 
sees. Bnt  he  sustained  the  relation  of  overseer  of  the  testator, 
under  a  local  statute  of  Connecticut,  and  that  circumstance  is 
strongly  pressed  upon  us,  as  showing  a  power  over  him  which 
rendered  it  improper  that  he  should  have  any  agency  in  fram- 
ing his  testamentary  dispositions.  If  he,  or  any  one  connected 
with  him,  had  taken  an  interest  under  the  instrument,  the  cir^ 
cumstance  would  have  had  considerable  weight.  But  in  the 
absence  of  that  feature,  the  objection  does  not  strike  me  as  at 
all  serious.  One  of  the  duties  of  his  office  was  to  advise  the 
testator  respecting  contracts  and  dispositions  of  his  property 
inter  vivos.  This  gave  him  no  authority  as  to  his  testamen- 
tary dispositions;  but  one  who  was  fit  to  exercise  the  surveil- 
lance which  the  position  actually  conferred  was  not  prima  fade 
an  unsmtable  agent  for  inditing  the  act  which  should  govern 
the  succession  of  his  estate  at  his  death.  No  doubt  the  rela- 
tionship was  a  confidential  one,  and  so  is  that  which  an 
attorney  or  solicitor  sustains  toward  his  client;  yet  one's  own 
lawyer  has  always  been  considered  the  most  proper  person  to 
write  bis  will,  and  it  is  not  regarded  as  a  favorable  circum- 
stance when  he  is  passed  by  and  another  j)erson  is  employed 
for  that  purpose.  But  finally,  his  selection  for  this  situation 
by  the  proper  officers  of  the  town  affords  evidence  that  he  was. 
a  man  of  good  reputation,  and  one  in  whom  confidence  might 
be  safely  reposed;  and  there  is  nothing  in  the  testimony  ta 
negative  this  inference. 

Keeping  in  mind,  then,  that  in  order  to  vitiate  the  act  the 
testator  must,  at  the  time  of  executing  the  paper,  have  been 
under  the  influence  of  intoxicating  liquor,  and  to  such  a 
degree  as  to  disorder  his  faculties  and  pervert  his  judgment,  I 
proceed  to  the  examination  of  the  evidence.  The  persons  pres- 
ent were  Morgan,  the  draughtsman,  and  Huntington,  Clapp, 
and  Meach,  the  attesting  witnesses.  The  latter  were  mere  formal 
witnesses  who  were  casually  present,  and  were  called  upon 
only  because  they  happened  at  the  time  to  be  in  the  building. 
They  knew  the  testator,  but  were  not  intimately  acquainted 
with  him,  and  one  of  them  knew  him  only  by  sight.  No  con- 
versation of  any  moment,  which  can  be  recollected,  occurred 
at  ttie  time,  and  all  they  can  say  is^  that  they  saw  nothing  in* 
dicating  intoxication  or  a  want  of  mental  capacity.    Aa  te 
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Morgan,  the  C95e  was  different.  He  had  known  the  testator 
for  many  years,  had  been  his  guardian  while  under  age,  and 
his  overseer  since  his  majority.  He  knew  how  fatally  he  was 
given  to  intemperance,  and  had  experienced  not  a  little  trouble 
on  that  account.  His  position  made  it  his  duty  to  watch  ovor 
and  protect  him  against  the  consequences  of  this  vicious  pro- 
pensity. It  was,  indeed,  the  only  purpose  of  his  appointment 
Immediately  prior  to  the  formal  act  of  authentication,  they 
had  been  together  to  enable  the  testator  to  give  his  instructions 
relative  to  the  provisions  to  be  contained  in  the  instrumenti  in 
order  that  Morgan  might  commit  them  to  writing;  moreover, 
as  a  lawyer  and  man  of  business,  he  was  aware  of  the  legal  aa 
well  as  moral  impropriety  of  countenancing  the  execution  of  a 
will  by  a  person  who  was  in  a  disordered  state  of  mind  from 
any  cause.  He  declares  positively  that  he  did  not  discover 
that  he  was  at  all  intoxicated  at  the  time,  and  that  if  he  had 
made  such  a  discovery  he  should  not  have  drawn  the  will.  If 
the  question  stood  upon  this  testimony  alone,  the  appellant 
would  have  had  no  case,  notwithstanding  the  notorious  general 
habits  of  the  testator.  But  the  other  and  more  remote  testi- 
mony which  has  become  applicable,  by  determining  the  day  of 
execution  to  have  been  the  23d  of  July,  is  to  be  examined. 
The  appellant,  as  has  been  mentioned,  came  from  Worcester 
on  the  preceding  evening,  to  take  leave  of  the  testator,  on  hia 
setting  off  on  a  voyage,  in  company  with  two  persons  of  his 
acquaintance,  Messrs.  Bynner  and  Bentley.  He  stopped  at  a 
hotel  in  Norwich,  and  without  having  seen  his  brother,  retired 
to  an  apartment  which  Mr.  Bentley  occupied  with  him.  What 
follows  is  in  his  own  language,  and  is  the  whole  of  his  testi- 
mony which  bears  upon  the  question:  '^In  the  night,. about 
half-past  one,  I  was  awaked  by  my  brother  knocking  at  the 
door.  He  insisted  on  my  letting  him  in.  By  his  voice  I  dis- 
covered he  was  in  a  state  of  intoxication,  and  I  objected  to 
letting  him  in.  I  asked  him  where  he  had  been.  He  said,  up 
on  Bean  Hill  to  see  some  friends,  and  had  been  on  a  spree  for 
several  days;  and  excused  himself,  saying  he  was  on  the  eve  of 
going  to  sea.  Mr.  Bentley  also  objected  to  letting  him  in,  and 
he  finally  went  away.  I  saw  nothing  of  him  the  next  day  till 
about  noon,  between  twelve  and  one  o'clock.  He  came  into 
the  hotel  very  much  intoxicated,  and  gave  himself  an  invita- 
tion to  take  dinner  with  me.  I  held  out  some  fifteen  minutes; 
kept  talking  with  him.  He  then  disappeared  and  went  into 
a  restaurant,  the  other  side  of  the  street." 
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Mr.  Bentley  corroborates  the  statement  as  to  the  knocking 
at  the  door  in  the  night,  and  says  he  judged  from  his  manner 
mud  oonyersation  that  he  was  drunk.  He  saw  *him  the  next 
day,  and  thinks  it  was  about  ten  o'clock,  but  had  no  conversa- 
tion  with  him,  and  thinks  he  was  under  the  influence  of  liquor. 
Mr.  Bynner,  the  appellant's  other  traveling  companion,  relates 
his  observation  in  this  language:  "  I  saw  Robert  S.  Peck  about 
nine  or  ten  o'clock  on  the  22d,  in  the  evening;  I  saw  him  the 
next  morning,  somewhere  between  eight  and  twelve  o'clock; 
I  saw  him  at  the  Wauregan  House  [the  hotel];  he  invited  me 
to  drink  with  him;  I  saw  him  after,  I  think,  at  a  restaurant 
opposite;  he  was  drunk  both  times;  I  should  say  he  looked 
more  than  usually  dissipated;  when  he  asked  me  to  drink 
with  him  I  told  him  he  had  enough  already;  his  reply  was: 
*I  have  been  on  a  hell  of  a  bender';  he  then  told  me  he 
should  either  go  to  sea  or  go  to  hell."  Another  witness,  Sher* 
man,  who  appears  to  have  been  employed  in  a  saloon  situated 
jost  opposite  the  bank,  testifies  that  on  the  day  in  question  he 
saw  the  testator  several  times  in  the  morning,  in  the  saloon. 
He  does  not  speak  directly  of  his  condition  at  that  time,  but 
he  says  he  also  saw  him  between  two  and  three  o'clock  the 
same  afternoon;  that  he  came  out  of  the  bank  to  where  the 
witness  stood,  at  the  front  door  of  the  saloon,  and  said  he  had 
just  made  his  will;  that  he  was  going  to  New  York  on  the 
train  that  night,  to  go  to  sea.  As  to  his  condition,  the  language 
of  the  witness  is:  ^'  He  was  very  much  intoxicated;  in  fact,  I 
knew  of  his  drinking  several  thnes  that  day;  his  intoxication 
was  such  that  I  noticed  it."  The  remaining  witness  upon  this 
part  of  the  case  is  Easterbrook,  a  resident  of  Worcester,  who 
was  on  that  day  at  Norwich.  He  says  he  saw  the  testator  at 
the  hotel  shortly  before  dinner,  which  was  between  one  and 
two  o'clock;  talked  with  him  some  time,  in  the  course  of 
which  he  said  he  had  been  "  on  a  spree  for  some  days."  To  a 
direct  question  whether  he  seemed  to  be  under  the  influence  of 
liquor  at  that  time,  he  answered:  ''  He  seemed  to  me  to  be  in  the 
condition  of  a  man  who  had  been  drinking  considerably."  To 
a  question  on  cross-examination,  he  answered:  '^The  impres- 
sion I  got  from  his  manner  and  conversation  was  that  of  a 
man  who  had  been  drinking  hard  and  was  getting  over  it;  I 
cannot  say  that  I  saw  anything  which  led  me  to  think  he  did 
not  know  what  he  was  about."  This  is  all  the  testimony 
relating  to  the  day  on  which  the  instrument  was  signed.  The 
letter  of  the  appellant  to  Morgan,  of  the  16th  of  November,  1858^ 
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may  be  suppoeed  to  bear  remotely  upon  the  question.  He 
mentions  that  he  had  been  told  by  an  uncle,  to  whom  Robert 
had  stated  it,  that  he  had  made  his  will  largely  in  favor  of 
•*  the  Gary  children,"  the  respondents;  that  Morgan  will  recol- 
lect that  he  had  offered  him  the  perusal  of  it  at  the  bank, 
which  must  .have  been  on  the  day  it  was  executed,  but  that 
he  declined  to  read  it;  and  he  adds:  "It  is  very  absurd,  his 
making  a  will  at  all,  without  he  had  individual  wishes  to  re- 
gard; but  he  certainly  has  no  right,  other  than  his  making  a 
fool  of  himself,  to  throw  away  any  more  money,  to  follow  a 
considerable  portion  of  mine,  on  the  Garys,  who  have  such 
relatives  to  take  care  of  them."  I  do  not  understand  the  ref- 
erence to  the  loss  of  his  own  money  to  relate  to  an  appropria- 
tion of  it  to  the  Garys,  or  by  Robert.  The  meaning,  I  think, 
is,  that,  having  lost  a  considerable  portion  of  his  own  money, 
it  would  be  foolish  in  Robert  to  throw  away  any  more,  as  he 
would  do  if  he  gave  it  to  the  Gary  children.  He  does  not  sug- 
gest that  Robert  was  in  a  condition  to  be  incompetent  to  exe- 
cute a  will,  though  he  is  highly  dissatisfied  with  the  one  he 
had  heard  was  made;  and  though  by  being  at  Norwich  on 
the  day  it  was  executed,  he  would  know  pretty  well  what  that 
condition  was. 

Upon  this  evidence,  I  do  not  think  it  can  be  affirmed  that 
there  is  any  real  foundation  for  the  position  that  the  deceased 
was  so  disordered  in  his  mental  faculties  when  the  will  was 
signed  as  to  be  incompetent  to  execute  it.  It  is  not  the  law 
that  a  dissipated  man  cannot  make  a  contract  or  execute  a 
will,  nor  that  one  who  is  in  the  habit  of  excessive  indulgence 
in  strong  drink  must  be  wholly  free  firom  its  influence  when 
performing  such  acts.  If  fixed  mental  disease  has  supervened 
upon  intemperate  habits,  the  man  is  incompetent  and  irre- 
sponsible for  his  acts:  People  v.  Drew,  5  Mason,  28.  If  he  is 
0O  excited  by  present  intoxication  as  not  to  be  master  of  him- 
self, his  legal  acts  are  void,  though  he  may  be  responsible  for 
his  crimes.  The  declarations  of  the  deceased  show  that  he 
had  been  in  a  debauch  five  days  before  that  on  which  he 
signed  the  will;  but  he  had  recovered  from  its  immediate  ef- 
fects, for  he  spoke  of  it  as  a  matter  which  had  passed.  He 
continued  to  drink,  as  many  persons  habitually  do.  He  is  not 
shown  to  have  committed  any  extravagance,  or  to  have  ex- 
hibited any  insane  conduct,  during  that  day.  He  did,  it  is 
true,  indulge  in  improper  and  profane  language,  as  coarse  and 
intemperate  men  will  do.  The  statement  of  Easterbrook.  w'aoia 
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interview  with  him  was  quite  proximate  to  the  time  of  signing 
the  will,  does  not  present  the  case  of  a  man  so  far  disordered 
in  mind  as  not  to  be  able  to  execute  any  legal  instrument. 

Then,  the  persons  who  were  present  at  the  very  time  of  the 
act  done,  one  of  whom  was,  from  previous  knowledge  and 
present  observation,  eminently  competent  to  speak,  saw  noth- 
ing in  him  indicating  a  want  of  ordinary  intelligence  or  entire 
sanity.  When  we  add  that  there  was  nothing  unnatural  or 
unreaaonable  in  the  will  itself,  I  think  we  cannot  pronounce 
against  it  consistently  with  the  rules  of  law  which  govern  such 
transactions. 

It  remains  to  consider  whether  the  instrument  is  shown  to 
have  been  executed  according  to  the  directions  of  the  statute 
of  this  state.  That  he  intended  to  make  a  will  which  should 
be  valid,  and  supposed  he  had  done  so,  is  evident,  not  only 
from  what  took  place  at  the  time,  but  from  his  subsequent  de- 
clarations to  the  appellant's  witness,  Sherman.  While  this 
does  not  prove  that  he  had  done  it  in  a  legal  way,  it  shows  that 
a  will  has  not  been  imposed  upon  him  when  he  did  not  intend 
to  execute  one.  The  first  direction  of  the  statute  was  per- 
formed. He  subscribed  his  name  at  the  end  of  the  will;  of 
that  there  is  no  doubt.  Then  three  attesting  witnesses  signed 
their  names,  also  at  the  end  of  the  instrument.  These  partic- 
ulars must  always  appear  upon  the  face  of  the  paper,  and 
cannot  be  made  to  depend  upon  the  recollections  of  any  one. 
As  to  the  other  particulars, — the  seeing  the  signature  made  by 
the  witness,  or  their  hearing  it  acknowledged ;  the  publication  or 
the  declaration  by  the  testator  that  it  is  his  last  will  and 
testament;  and  his  request  that  they  shall  sign  the  will, — 
these  do  not  require  or  admit  of  any  record  or  written  memorial, 
other  than  the  attestation  clause,  and  must  depend  upon  the 
recollection  of  witnesses;  and  such  allowances  and  inferences, 
on  account  of  want  of  memory,  may  be  made  as  the  justice  of 
the  case,  common  experience,  and  the  rules  of  law  permit  or 
require.  This  will  was  written,  signed,  and  attested  in  a  small 
apartment,  which  was  the  banking-room  of  the  Quinebaug 
Bank,  of  which  Mr.  Morgan  was  president,  during  the  hours 
of  business.  It  was  capable  of  being  separated  into  two  rooms 
by  means  of  sliding  doors,  and  when  so  separated  the  rear 
room  was  used  for  the  sitting  of  the  board  of  directors;  but  on 
this  occasion  the  doors  were  not  drawn  together,  and  there 
was  but  one  apartment. 

The  will  was  written  on  Mr.  Morgan's  table,  in  the  rear  part, 
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the  testator  being  present  and  giving  instructionB;  and  when 
prepared  for  execution,  and  after  it  had  been  read  by  the  tea* 
tator,  or  read  to  him,  the  three  witnesses  were  present  in  the 
front  part  of  the  room.  They  were  Mr.  Huntington,  the  teller 
of  the  bank,  Mr.  Meach,  clerk  of  another  bank  in  the  same 
town,  and  Mr.  Clapp,  an  employee  of  a  railroad  company;  the 
two  latter  being  there  to  deposit  money  in  the  course  of  their 
business.  These  four  persons — Morgan  and  the  three  wit- 
nesses— unite  in  stating  that  Morgan  requested  the  witnesses 
to  come  and  witness  Robert's  will,  two  of  the  witnesses  adding 
that  he  said  he  was  going  to  sea,  and  was  about  to  make  hie 
will.  The  three  witnesses  accordingly  came  forward  and 
signed,  Morgan  and  Robert  being  togethei'  at  or  near  the  table. 
The  only  difference  between  them  is,  that  Mr.  Huntington  will 
not  say  certainly  whether  the  request  was  made  by  Morgan 
or  the  testator,  but  he  says  it  was  made  by  one  of  them.  The 
only  further  remark  which  was  proved  was  made  by  Clapp, 
who,  as  he  was  signing,  said  to  the  testator,  in  a  pleasant  way: 
"I  hope  you  have  left  me  a  good  slice."  He  says  Robert  nod- 
ded and  smiled,  but  made  no  other  reply.  This  remark  of 
Olapp  was  heard  and  remembered  by  Morgan  and  Meach.  As 
to  the  request,  it  was  not  actually  made  by  the  testator,  but 
by  Morgan,  who  had  drawn  and  was  attending  in  his  behalf 
to  the  execution  of  the  instrument.  He  was  standing  or  sit- 
ting by,  and  saw  the  witnesses  come  up  and  affix  their  names 
to  the  instrument,  which  he  had  read  or  heard  read,  and  which 
he  had  signed  or  was  about  to  sign.  Morgan  had  just  before 
stated  to  him  that  it  was  necessary  to  have  three  witnesses  to 
the  execution,  and,  as  he  says,  an  inquiry  was  immediately 
made  whom  they  should  get  to  witness  it.  He  does  not  say 
whether  the  inquiry  was  made  by  himself  or  by  the  testator, 
but  it  was  evidently  by  one,  in  the  presence  of  and  in  concert 
with  the  other.  Thereupon  Morgan  called  upon  the  three 
persons  who  were  within  hearing  to  come  forward  and  witness 
the  will,  and  they  came.  I  think  they  should  be  held  to  have 
signed  at  the  request  of  the  testator.  The  object  of  the  stat- 
ute is,  that  an  officious  signing  by  the  witnesses,  without  any 
privity  with  the  testator,  should  not  be  recognized  as  suffi- 
t;ient.  Here,  the  agency  of  Morgan  being  established  and 
known,  the  understanding  of  the  witnesses,  that  they  came 
forward  and  signed  because  the  testator  desired  them  to  do  so, 
and  the  understanding  of  the  testator  that  they  came  and 
signed  at  his  instance,  was  perfect,  and  the  privity  which  was 
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the  purpose  of  the  statute  was  secured.  In  Rutherford  v. 
Rutherford,  1  Denio,  23  [43  Am.  Dec.  644],  where  the  proof  of 
a  will  became  material  in  ari  action  of  ejectment,  it  was  as- 
sumed that  the  jury  might  have  found  a  sufficient  request  to 
one  of  the  witnesses,  where  it  was  made  by  the  draughtsman  of 
the  will,  in  the  presence  of  the  testator;  but  a  new  trial  was 
ordered  on  another  ground. 

In  Coffin  V.  Coffin,  23  N.  Y.  9  [80  Am.  Dec.  235],  it  was  ob- 
jected that  one  of  the  witnesses  signed  without  the  request  of 
the  testator.  The  facts  were,  that  the  two  witnesses  were 
called  into  the  house  and  to  the  room  where  the  will  had  been 
prepared  for  execution,  not  by  the  testator,  but  by  a  person 
acting  for  him.  One  of  the  witnesses  inquired  of  the  testator 
if  he  wished  him  to  sign  or  witness  the  paper  as  his  will,  and 
he  answered  in  the  affirmative,  and  both  witnessed  then  signed. 
This  was  held  to  be  a  sufficient  request  to  both.  In  the  opinion 
of  the  court,  by  the  chief  judge  (Comstock),  it  is  said:  "  The 
statute,  it  is  true,  declares  that  each  witness  must  sign  at  such 
request.  But  the  manner  and  form  in  which  the  request  must 
be  made,  and  the  evidence  by  which  it  must  be  proved,  are  not 
prescribed.  We  apprehend  it  is  clear  that  no  precise  form  of 
words  addressed  to  each  of  the  witnesses,  at  the  very  time  of 
attestation,  is  required.'^  In  Nehon  v.  McOijfert,  3  Barb.  Ch. 
158  [49  Am.  Dec.  170],  there  were  three  attesting  witnesses, 
and  two  of  them  were  unable  to  swear  whether  it  was  the  tes- 
tator or  his  son-in-law,  McGiffert  (who  was  present,  and  be- 
tween whom  and  the  testator  "there  seemed  to  be  a  perfect 
understanding  on  the  subject"),  that  made  the  request  to  them 
to  sign,  one  of  them  having  a  vague  recollection  that  it  was 
McGiffert.  The  will  was  held  duly  proved.  The  chancellor 
remarked:  '^  Not  only  the  witnesses,  but  the  testator  himself, 
must  have  understood  that  they  were  witnessing  the  execution 
of  the  will,  in  conformity  with  his  desire  and  wish,  although 
he  may  not  have  said  in  terms, '  I  request  you,  and  each  of 
yoo,  to  subscribe  your  names  to  this  my  will.'  If  such  a  formal 
request  was  necessary  to  be  proved  in  all  cases,  and  the  wit- 
nesses were  required  to  recollect  the  fact  so  as  to  be  able  to 
swear  to  it  after  any  considerable  lapse  of  time,  not  one  will  in 
ten  would  be  adjudged  to  be  valid." 

The  next  inquiry  is,  whether  the  testator  declared  the  instru- 
ment to  be  his  last  will  and  testament  in  the  presence  of  the 
witnesses.  This  is  a  distinct  and  different  thing  from  their 
witnesBhig  the  signature,  or  hearing  an  acknowledgment  of  his 
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having  signed  it;  and  the  want  of  a  compliance  with  the  stat- 
ute in  this  particular  would  be  fatal.  It  is  material  to  this 
point  that  the  attestation  clause  states  explicitly  that  the  in- 
strument was  "published  and  pronounced"  by  the  testator  "as 
and  for  his  last  will  and  testament."  One  of  the  witnesses, 
Huntington,  was  asked  whether  he  "cast  his  eye"  over  the 
attestation  clause,  and  the  answer  was,  "I  cannot  remember 
whether  I  did  or  not,  but  I  usually  do  in  such  cases,  and 
therefore  thmk  I  did."  Clapp  said  he  was  conscious  that  there 
was  writing  in  the  usual  place  of  the  attestation  clause,  but 
he  did  not  read  it;  and  Meach  also  says  he  did  not  read  it. 
As  to  anything  further  being  said  beyond  the  request  of  Mr. 
Morgan  that  they  should  come  to  witness  Robert's  will,  Clapp 
says  that  when  he  had  come  up  to  the  table,  and  they  were  all 
very  near  each  other,  Mr.  Morgan  remarked  that  Robert  was 
about  making  his  will;  that  he  was  going  to  sea,  and  wished 
to  make  his  will  before  he  went,  and  wished  me  to  witness  it. 
He  says  that  Robert  said  nothing.  Subsequently  he  changed 
the  expression  by  saying  that  Robert  made  no  remark  to  him, 
to  his  recollection.  To  a  direct  question  whether  he  could 
undertake  to  state,  after  so  long  a  time,  all  that  was  said  or 
done  on  that  occasion,  he  replied,  "Certainly  not."  In  Hunt- 
ington's examination  he  was  asked:  "Did  you  know  what  it 
[the  instrument]  was  when  you  signed  it?"  Answer:  "I  was 
told  it  was  Robert's  will."  "  State,  if  you  recollect,  who  told 
you  it  was  Robert's  will."  Answer:  "I  cannot  recollect." 
Again:  "Did  Robert  state  to  you  that  the  instrument  to  which 
you  did  affix  your  signature  was  his  last  will  and  testament?" 
Answer:  "I  cannot  say  whether  he  did  or  not."  Meach  under* 
takes  to  say  that  Robert  did  not  say  anything  during  the  inter- 
view; but  it  will  be  perceived,  when  we  come  to  the  point  of 
the  testator's  signing,  or  acknowledging  his  signature,  that  his 
memory  is  far  from  distinct  as  to  what  did  take  place.  It 
should  be  mentioned  that  he  is  not  positive  whether  the  testator 
did  or  did  not  make  some  remark  to  Clapp's  observation  about 
something  being  left  him.  He  says  Robert  said  nothing  that 
I  recollect. 

The  testimony  was  taken  in  the  autumn  of  1860,  consider- 
ably more  than  two  years  after  the  transaction  to  which  it 
relates.  The  point  whether  it  was,  in  truth,  the  will  of  Peck, 
the  testator,  was  not  then  a  matter  of  the  least  doubt  or  un- 
certainty, for  each  of  them  fully  understood  that  it  was,  and 
acted  upon  that  understanding;  and  the  only  point  now  iB, 
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whether  they  learned  it  wholly  from  Mr.  Morgan,  or  from  him 
and  the  testator.  I  think  the  experience  of  every  one  will  teach 
him  that  upon  such  a  question,  presented  under  such  circum- 
stances, mere  memory  is  not  greatly  to  be  relied  on.  If  we  add 
to  this  the  fact  just  mentioned,  that  they  each  certified  under 
their  hands  that  he  did  declare  the  paper  to  be  his  last  will, 
it  wonld  not  be  safe  to  hold  that  the  proper  publication  was 
not  made,  whether  we  are  ready  to  admit  that  the  declaration 
of  the  person  who  drew  the  instrument,  as  to  its  character,  in 
the  presence  and  hearing  of  the  testator,  and  being  then  em- 
ployed in  the  business  for  him,  would  be  sufficient  or  not. 
Some  cases,  which  will  be  referred  to  under  the  remaining 
head,  will  farther  explain  my  views  upon  this  point. 

We  are  to  determine,  lastly,  whether  the  signature  which 
the  testator  made  to  this  instrument  was  made  in  the  presence 
of  these  witnesses,  or  was  acknowledged  by  him  in  their 
presence.  We  have  seen  that  they  all  signed  the  attestation 
clause,  which  declares  that  it  was  signed  and  sealed  in  their 
presence.  In  the  next  place,  they  came  to  the  table  to  witness 
his  will,  and  went  away  supposing  they  had  done  so.  The 
draughtsman  of  the  will,  who  was  attending  to  its  execution, 
also  considered  it  to  have  been  duly  witnessed  and  attested,  and 
the  testator  left  the  town,  with  a  view  to  sail  for  foreign  parts, 
under  the  same  firm  impression.  It  would  be  remarkable, 
and  quite  contrary  to  common  experience  and  observation,  if 
it  should  appear  that  after  all  nothing  of  the  sort  had  been 
done,  and  that  the  prominent  and  only  material  thing,  to 
which  all  their  actions  tended,  had  been  omitted.  The  case 
must  be  strong,  indeed,  to  justify  such  a  conclusion.  But  we 
must  look  at  the  testimony.  That  the  witnesses  all  came  up 
to  the  table  together,  and  that  they  and  Mr.  Morgan  were 
there  at  the  same  time  and  for  a  sufficient  period,  is  clearly 
proved.  That  the  testator  actually  signed  the  will,  at  or  about 
that  time,  is  undeniable.  Morgan  swears  that  he  was  in  the 
act  of  signing  his  name  when  he  called  the  young  men  to 
come  in.  '^Whether  he  had  risen  from  his  seat  before  they 
came  in,  I  cannot  say."  It  was  only  a  few  steps,  from  ten  to 
fifteen  feet,  from  the  table  to  the  place  where  they  were  stand- 
ing, when  called.  Clapp  says  when  he  came  up  the  will  was 
lying  on  the  table,  and  the  testator  was  standing  quite  near 
him.  It  was  at  this  instant  that  Morgan  requested  him  to 
witness  the  will.  He  says  he  did  not  see  him  sign  the  will, 
and  that  he  made  no  remark  to  him,  to  his  recollection.    Hunt- 
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ington,  to  the  direct  question  whether  he. saw  Robert  sign  his 
name,  answered,  ^'I  cannot  say."  To  the  qaestion  whether 
Robert  made  any  remark  at  this  time,  he  could  not  say. 
Whether  he  was  sitting  or  standing  when  the  witness  came  to 
the  table,  he  could  not  tell.  To  the  question  put  to  Meach, 
"Did  you  see  Robert  sign  the  paper?"  he  answered,  "I  think 
not,"  To  test  his  recollection,  apparently,  he  was  asked,  "Who, 
if  any  one,  did  you  see  sign  the  paper,  besides  yourself?"  and 
he  answered,  "I  cannot  remember  of  seeing  any  of  the  others 
sign  it,  although  Mr.  Clapp  walked  up  to  the  table  at  the  same 
time  I  did."  Now,  the  names  of  the  three  witnesses  appear  to 
be  signed  under  each  other  in  this  order:  Clapp  first,  then 
Huntington,  and  lastly  this  witness,  Meach,  himself.  As  it 
was  all  done  in  the  briefest  period,  and  without  apparently 
any  interval,  it  is  not  to  be  credited  that  he  did  not  see  his 
co-witnesses  sign.  He  was  further  asked:  "Did  you  see  Rob- 
ert's name  to  the  paper  at  all?"  Answer:  "I  don't  remember 
seeing  it  at  all."  Yet  that  name  was  certainly  there,  and  a 
very  short  distance  above  his  own  signature,  and  he  must 
have  seen  it,  unless  he  took  pains  to  avoid  doing  so. 

I  cannot  bring  myself  to  entertain  a  serious  doubt  that  the 
paper  was  actually  signed  in  the  presence  of  all  three  wit- 
nesses. It  is  very  true  that  the  proponent  holds  the  affirma- 
tive, in  showing  that  the  prescriptions  of  the  statute  were 
complied  with;  but  this  may  be  inferred  from  circumstances, 
without  any  direct  testimony,  or  by  the  evidence  of  one  wit- 
ness against  that  of  one  or  more  of  the  others.  In  Tarrant  v. 
Ware^  25  N.  Y.  425,  in  note,  we  held  a  vrill  entitled  to  probate 
where  one  of  the  two  witnesses  positively  denied  the  existence 
of  two  of  the  required  facts;  and  cases  are  referred  to  in  the 
opinion  where  wills  have  been  established  contrary  to  the  tes- 
timony of  all  the  witnesses.  So  in  the  case  of  Trustees  of  the 
Auburn  Theological  Seminary  v.  Calhoun,  25  Id.  422,  a  will 
was  upheld  against  the  evidence  of  one  of  the  two  witnesses. 
Orser  v.  Orser,  24  Id.  51,  is  a  case  where  the  only  surviving 
witness  denied  the  publication  and  the  request  to  sign;  and 
we  granted  a  new  trial,  the  verdict  being  against  the  will, 
because  the  circumstances  from  which  a  due  execution  might 
be  inferred  had  not  been  properly  left  to  the  jury. 

The  new  British  statute  of  wills,  passed  in  1837,  substan- 
tially like  our- Revised  Statutes,  declares  that  every  will  shall 
be  signed  at  the  end  or  foot  thereof  by  the  testator,  or  some 
other  person  in  his  presence  and  by  his  direction,  and  that 
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"such  signatore  shall  be  made  or  acknowledged  in  the  pres- 
ence of  two  or  more  witnesses;  and  such  witnesses  shall  sub- 
scribe the  will  in  the  presence  of  the  testator":  2  Jarman  on 
Wills,  Appendix,  758.  The  obligation  to  sign  in  the  presence 
of  the  witnesses,  or  to  acknowledge  the  signature  before  them, 
is  equally  stringent  as  in  the  Revised  Statutes.  The  cases  in 
the  ecclesiastical  courts  upon  this  statute,  though  not  author- 
ity with  us,  are  nevertheless  entitled  to  consideration  as  the 
judgments  of  enlightened  and  conservative  tribunals  upon  the 
same  written  language  which  we  are  considering;  and  these 
cases  are  very  strong.  In  the  case  of  Mary  WardeUy  2  Curt. 
Ecc.  334,  the  testatrix  had  signed  the  will  before  the  witnesses 
came  into  the  room.  They  came  in  consequence  of  having 
been  sent  for  by  her.  The  person  who  had  drawn  the  will 
produced  it,  and  told  the  testatrix  that  the  witnesses  had 
come,  to  which  she  replied, ''  I  am  very  glad  of  it,  thank 
God";  whereupon,  the  witnesses  signed  their  names  in  the 
presence  of  the  deceased.  The  court  were  of  the  opinion  that, 
under  the  circumstances,  the  signature  was  sufficiently  ac- 
knowledged by  the  the  testatrix  under  the  act  of  Parliament 
of  1837. 

In  Gove  v.  Oowauj  3  Curt.  Ecc.  151,  the  will  purported  to 
have  been  executed  in  the  presence  of  two  witnesses.  One  of 
them  swore  to  a  perfect  execution  soon  after  it  took  place;  but 
the  other,  who  was'examined  two  and  a  half  years  afterwards, 
positively  denied  that  the  testator  signed  it  in  his  presence, 
and  there  was  no  attempt  to  prove  an  acknowledgment  of  the 
signatore.  Probate  was  decreed.  Among  other  remarks.  Sir 
H.  Jenner  Fust  said  ^'  that  it  must  be  evident  that  it  was  a 
matter  of  most  serious  consideration  if  the  rights  of  parties  are 
to  depend  upon  the  recoUection  of  witnesses  at  any  distant 
period  of  time."  The  same  learned  judge  determined  the  case 
of  Gaze  v.  Gauy  3  Id.  451.  The  deceased  produced  the  will  to 
the  witnesses  already  signed  and  sealed,  and  either  pointed 
out  the  places  where  they  should  sign,  or  said:  ''Put  your 
names  below  mine."  They  signed  accordingly.  This  was  held 
a  sufficient  acknowledgment  of  his  signature;  the  judge  re- 
marking: "  I  think  it  would  be  h3rpercriticism  to  say  there  has 
not  been  a  sufficient  compliance  with  the  words  of  the  act."  In 
another  case,  Blake  v.  Knight,  there  were  three  witnesses  who 
had  signed  the  attestation  clause.  Two  of  them  swore  that 
the  testator  did  not  sign  or  acknowledge  the  signature  in  their 
presence,  and  the  other  could  not  say  whether  he  did  or  not,* 
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but  the  deceased  had  been  a  lawyer;  the  witneeses  were  all 
present  and  signed  together;  and  there  were  drcomstanoes 
rendering  a  due  execution  highly  probable.  The  will  was 
pronounced  for.  The  principle  considered  established  by  the 
reporter  is  this:  ''Positive  affirmative  evidence  by  the  sub- 
scribing witness  of  the  fact  of  signing  or  acknowledging  the 
signature  of  a  testator  in  their  presence,  is  not  absolutely  es- 
sential to  the  validity  of  a  will.  The  court  may  presume  due 
execution  by  the  testator  under  the  circumstances":  Id.  547. 
In  Cooper  v.  Bockett,  the  witnesses  swore  that  the  testator  had 
not  signed  when  they  subscribed  the  will,  but  did  so  after- 
wards. It  was  considered  that  this  would  not  be  a  good  exe- 
cution if  the  facts  were  so;  but  it  was  thought  the  witneeses 
had  mistaken  the  order  of  signing,  and  the  will  was  established 
against  their  testimony:  Id.  648. 

I  am  satisfied  that  the  doctrine  established  by  these  cases 
and  those  in  this  court  is  sound,  and  consonant  with  the 
spirit  of  the  statute.  A  different  rule,  and  one  which  should 
require  the  witnesses  always  to  remember  and  be  able  to  state 
affirmatively  the  several  matters  required  to  be  done,  would 
render  wills  the  most  uncertain  of  all  legal  instruments.  I 
think,  too,  that  the  doctrine  is  applicable  to  the  decision  of  this 
case,  and  that  the  judgment  of  the  supreme  court  ought  to  be 
affirmed. 

Davies,  Wright,  Balcom,  and  Marvin,  JJ.,  concurred. 

Emott,  J.,  filed  a  dissenting  opinion. 

Selden  and  Rosekrans,  JJ.,  expressed  no  opinion. 

Judgment  affirmed. 

VALmriT  ov  Tbansvib  ow  Tttlb  to  Rbaltt  is  DwrEaMisKD  bt  Ijb 
Looi  Rn  SiTiB:  See  Loving  y.  Pahv,  77  Am.  Dec.  108;  and  aee  the  prindpel 
case  cited  to  this  effect  in  CeiUrai  O,  M.  Co,  y.  PUUl,  3  Daly,  274. 

TsffTAMurrABT  Oapacitt,  Gbnbballt:  See  Knhaood  y.  Gordon,  62  Am. 
Dec.  418,  and  cases  cited  in  the  note.  An  habitnal  dronkard  is  competent  to 
make  a  will,  unless  his  constant  intoxication  has  produced  settled  derange- 
ment of  his  mental  faculties:  Oardner  v.  Gardner ,  34  Id.  34;  MeLaughUn^i 
Will,  2  Redf.  613,  the  latter  citing  the  principal  case.  The  fact  that  a  testa- 
tor has  disinherited  all  his  relatiYcs,  or  has  preferred  collateral  relatives  to 
next  of  kin,  is  only  a  circumstance  tending  to  show  mental  incapacity,  and 
of  itself  would  be  immaterial  as  affecting  the  validity  of  a  will:  Addington  y. 
Wilion,  61  Am.  Dec.  81;  Coffin  v.  Coffin,  80  Id.  235,  and  notes;  for  the  testa- 
tor may  do  what  he  wishes  with  such  of  his  property  as  is  subject  to  his  tes- 
tamentary disposition,  though  the  provisions  of  his  will  be  unreasonable  or 
najvst  to  his  relatives:  Stgwne  v.  Segume,  4  Abb.  App.  106;  8.  0.,  86  HflfVk 
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P^.  339,  and  3  Keyes,  666;  bnt  when  taken  with  other  circnmetances,  the 
foct  of  sach  disporitian  of  property  may  be  of  considerable  weight  in  proof  of 
mental  nnaoundnees:  Calhoun  v.  Jones,  2  Redf.  38;  and  haa  been  said  to  be  a 
etrong  circnmetaaoe  tending  to  prove  such  a  mental  state:  Shaw's  WiU,  2  Id. 
130,  all  citing  the  principal  case.  ^ 

Publication,  ATTEarATioN,  and  Proof  of  Will:  See  Coffin  v.  Coffin,  80 
Am.  Dec.  235,  and  cases  cited  in  the  note.  Although  a  decedent  has  made 
an  instroment  intending  it  for  his  will,  he  mnst,  if  he  would  have  it  valid, 
eomply  with  the  statutory  requisites:  WiU  qf  Harris,  1  Tack.  306.  The  law 
requires  that  the  testator  shall  communicate  to  the  witnesses  that  the  instm- 
meat  is  his  will,  and  that  he  wishes  them  to  attest  it,  but  unlimited  latitude 
in  the  mode  of  so  doing  u  allowed  if  the  manner  thereof  conveys  the  proper 
meaning:  Harder^s  Will,  I  Id.  429.  It  is  enough,  in  executing  his  will,  that 
the  testator  verifies  the  snbecription  as  authentic,  without  reference  to  the 
fmn  of  BO  doing,  and  there  could  be  no  more  unequivocal  acknowledgment  of 
a  signatnre  thus  affixed  than  presenting  it  to  the  witness  for  attestation  and 
publishing  the  paper  so  subscribed  as  his  will:  Baskin  v.  BasJdn,  36  N.  T. 
419.  An  express  request  by  the  testator  personally  to  the  witnesses  need  not 
be  proved,  but  such  request  may  be  implied  from  acts  and  conduct  of  the 
parties  and  surrounding  circumstances:  Brink  y.  Layion,  2  Redf.  79.  A  re- 
quest to  the  witaospeojto  attest  the  will,  made  by  the  draughtsman  thereof  at 
file  tima  of  its  execution,  and  in  the  presence  and  hearing  of  the  testator,  and 
without  any  dissent  on  his  part,  has  been  held  to  be  a  sufficient  request  by 
Urn:  InreMarySmUh,  40  How.  Pr.  125;  Lvdlum  y.  Otis,  15  Hun,  412;  Dock 
Y.  Dadt,  19  Id.  632;  OUbert  y.  Knox,  52  N.  Y.  129;  Thompson  y.  Stevens,  62 
Id.  635;  Nengad  ▼.  Neugeni,  2  Bedf.  375;  Hairs  y.  Freeman,  3  Id.  194,  195; 
Von  Bofinan  y.  Ward,  4  Id.  261.  The  proponent  of  a  will  holds  the  affirm- 
fttive  in  showing  that  the  prescriptions  of  the  statute  were  complied  with; 
but  this  may  be  inferred  from  circumstances  without  any  direct  testimony, 
er  by  evidunce  of  one  witness  against  that  of  one  or  more  of  the  others:  WilSs 
w.  Matt,  36  N.  Y.  493;  BaMi  y.  BatHdn,  48  Barb.  208.  The  execution  of  the 
viU  is  to  be  proved  like  any  other  fact  before  the  court:  Baskin  v.  Baskin, 
■lyiiL  Various  cases  occur  where  the  forgetfulness  of  a  witness  as  to  the 
•ocnrrenoes  at  the  execution  of  a  will  is  not  to  be  considered  enough  to  pre- 
vuut  the  estahliahmimt  of  the  will:  Lawrence  v.  Norton,  45  Barb.  452;  S.  C, 
80  How.  Pr.  235.  Seeing  the  signing  of  a  will  and  hearing  it  acknowledgedt 
puUiahed,  and  declared,  and  hearing  the  request  to  the  witnesses,  are  facts 
vfaicb  do  not  admit  of  or  require  any  other  record  than  the  attesting  clause, 
ftud  must  depend  on  the  written  declaration  of  the  witnesses,  and  such  allow- 
■aees  and  inferences  on  account  of  want  of  memory  may  be  made  as  the 
Jwtice  of  the  case,  oosunon  experience,  and  the  rules  of  law  require  or  present: 
Norton  y.  Norton,  2  Bedf.  16.  In  proportion  to  the  absence  of  memory  of 
witncnes,  care  and  vigilance  should  bo  exercised  in  examining  facts  to  prevent 
Inad  and  imposition,  but  if  the  circumstances  satisfy  the  judgment  that  the 
•tatnta  has  been  complied  with,  there  is  no  rule  of  law  preventing  the  ad- 
BissiaEn  of  a  will  to  probate:  In  re  Jofm  Kellum,  52  N.  Y.  519;  and  where  there 
is  affirmative  proof  that  the  testator  declared  the  instrument  to  be  his  will  to 
eadi  of  the  subscribing  witnesses,  the  will  may  be  established  if  such  proof 
be  sufficient  to  overcome  either  the  want  of  recollection  on  the  part  of  the 
tttbeeribing  witnesses  that  such  declaration  was  made,  or  their  positive 
denial  that  it  was  made:  Abbey  v.  Christy,  49  Barb.  279;  Baskin  v.  Baskin,  48 
Id.  208;  WmU  y.  MoU,  36  N.  Y.  493;  Norton  v.  AWion,  2  Redf.  15.  Though 
ordinarily  on  conflict  of  evidence  a  decision  predicated  on  it  should  not  be 
Ajf.  Dsa  Vol.  LXXXIV~16 
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disturbed  on  appeal,  yet  if  on  appeal  from  an  order  refosinfi;  to  admit  a  will 
to  probate,  the  evidence  conflicting  with  that  given  for  the  proponent  is  de* 
cidedly  inferior  in  quality,  quantity,  and  disinterestedness  thereto,  the  decree 
of  the  snrrogate  should  be  reversed,  and  a  feigned  issue  ordered  to  try  thb 
question  whether  the  will  was  executed  and  published  by  the  testator  as  his 
last  will  and  testament;  and  this  is  said  to  be  the  better  course,  though  in 
some  cases,  as  for  instance  the  principal  caae,  the  appellate  courts  have  tiiem- 
selvea  undertaken  to  pass  on  the  sufficiency  of  the  execution:  JfdQn&y  v. 
Lamb,  66  Barb.  296.    All  the  above  oases  cite  the  priiieipal  case. 


People  ex  bel.  Smith  u  Pbasb. 

[27  Nxw  York,  45.] 

All  Votb  Cast  bt  Non-qualifixd  Votsbs  must  bs  Dedctotsd  or  disal- 
lowed in  a  civil  suit  or  proceeding  brought  to  determine  the  right  of  an 
individual  to  a  particular  office,  depending  upon  a  general  election. 

Both  Tttlb  or  Party  in  Possession  of  Ofticb,  and  That  or  Partt 
Claimino  Right  thereto,  will  be  determined  in  the  action  in  the  nature 
of  a  quo  toarranto,  and  such  determination  will  dispose  as  well  of  the 
public  interest  as  of  the  private  right. 

OBBnnoATB  or  Boakd  or  Ganvassebs  Authorized  to  Canvass  Votes 
Given  for  Ant  Elective  Office  is  only  prima  facte  evidence  of  the 
title  of  the  person  receiving  it  to  the  office  therein  mentioned,  and  in 
all  cases  where  the  proceeding  is  by  quo  vxin'anto,  or  by  an  action  in  that 
nature,  it  is  competent  to  go  behind  the  certificate  to  ascertain  the  real 
facts  of  the  dipo. 

Declaration  of  Voter  as  to  his  Want  of  Qualification  is  Admissible, 
and  legal  evidence  upon  a  scrutiny  had  in  reference  to  the  validity  of  an 
election. 

Inspectors  of  ELEcnoN,  in  Receiving  or  Rejectino  Votes,  Acr  as 
Ministerial  and  not  as  Judicial  Officers,  and  their  decision  is  not 
conclusive  with  regard  to  the  legality  of  the  votes,  when  the  question  is 
presented  in  an  action  properly  instituted  to  try  the  right  of  persons 
elected  to  office  or  defeated  by  the  result  of  their  decisions. 

IVSFWTTORS  OF  ElECTTION  HAVE  No  AUTHORITY  TO  REJECT  VOTE,  exoept  in 

the  special  cases  where  it  is  expressly  given  by  the  statute,  as  when  the 
voter  refuses  to  take  the  oath,  or  to  answer  questions,  stands  convicted 
of  a  crime,  or  is  interested  in  the  result  of  a  bet  or  wager  on  the  result 
of  the  election. 

Evidence  is  Admissible  to  Snow  that  Votes  Cast  for  Either  of  Two 
Candidates  for  office  were  given  by  persons  who  were  not  qualified 
electors. 

Voter  Called  as  Witness  may  be  Asked  for  Whom  He  Voted,  and  if 
he  declines  to  state,  or  is  unable  to  do  so,  it  is  competent  to  resort  to  cir- 
cumstantial evidence  to  raise  a  presumption  in  regard  to  that  fact,  and 
he  may  be  asked  for  whom  he  intended  to  vote,  as  one  of  the  circum- 
stances bearing  upon  the  question. 

Poll-list  Kepf  at  Election  i.s  Admissible  in  Evidence  to  prove  that  a 
person  voted  at  such  election,  although  such  list  is  not  signed  by  the  in- 
spectors, has  no  heading  denoting  its  character,  and  has  never  boen  fiM 
in  the  town  clerk's  office. 
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Whsrx  Votsr  m  Pbotbd  to  hays  bxek  Alden  Bobh,  and  there  is  prima 
/aeie  eridenoe  that  he  has  not  become  a  citizen  by  naturalization  or 
otherwise,  the  burden  of  showing  that  he  has  become  a  citizen  is  cast  on 
the  party  who  desires  to  retain  the  vote,  and  in  the  absence  of  such  proof 
the  yote  mnst  be  disallowed. 

WhEBX    BvIDSNGK    13    THAT    PeBSON  WhO  WAS  AUEN    BORN  HAS  VOTSD, 

the  legal  presumption  is  that  he  voted  legally,  and  that  he  had  become 
natoralized. 

Action  in  the  nature  of  a  quo  warranto,  brought  to  try  the 
title  to  the  office  of  county  treasurer  of  Lewis  County.  The 
plaintiffs  proved  that  at  the  election  the  whole  number  of 
votes  cast  for  that  office  was  3,400;  that  the  relator,  Moses 
M.  Smith,  received  1,683  votes;  Moses  Smith,  2  votes;  M.  M. 
Smith,  17  votes;  the  defendant,  Diodate  Pease,  1,694  votes; 
D.  Pease,  3  votes;  and  Deodate  Beas,  1  vote.  It  was  shown 
that  the  relator  had  been  a  resident  of  the  county  for  twenty 
years,  had  been  in  business  as  a  merchant,  and  had  been  sher- 
iff, deputy  sheriff,  and  county  treasurer;  that  it  had  been  his 
practice  in  his  private  and  official  business  to  sign  his  name 
M.  M.  Smith,  and  to  advertise  his  business  by  that  name;  that 
the  same  name  was  on  the  sign  at  his  store,  and  letters  were 
usually  so  addressed  to  him.  Several  old  residents  of  the 
county  testified  that  they  never  heard  of  any  M.  M.  Smith 
other  than  the  relator.  Peter  Rivinot,*  called  as  a  witness  for 
the  defendant,  testified  that  he  voted  for  the  defendant  at  the 
election.  On  cross-examination,  he  testified  that  he  was  bom 
in  France.  John  Kent,  another  witness  for  the  defendant, 
testified  that  he  had  voted  for  county  treasurer  at  the  election 
in  question.  He  was  then  asked  the  question:  ^' For  whom 
did  you  vote  for  county  treasurer  at  that  election  ?"  The  de- 
fendant, in  connection  with  this  evidence,  offered  to  show  that 
Kent  voted  for  the  relator,  and  that  he  was  not  a  legal  voter. 
The  plaintiff  objected  to  this  evidence,  but  the  court  overruled 
the  objection.  The  witness  then  stated  that  he  could  not  say 
positively  for  whom  he  voted,  but  he  thought  it  was  Smith.  A 
number  of  witnesses  were  examined  for  the  purpose  of  showing 
that  they  voted  for  the  relator,  and  were  not  legal  voters.  Sebas- 
tian Hoch,  one  of  those,  testified  that  he  was  bom  in  Germany, 
and  never  got  naturalization  papers.  The  court  then  ruled 
that  the  burden  of  proving  him  to  be  a  citizen  was  now  cast 
upon  the  plaintiffs,  to  which  ruling  they  excepted.  With  re- 
spect to  another  witness,  the  plaintiffs  objected  that  it  must  be 
proved  that  he  voted  for  the  relator  before  evidence  could  be 
received  that  he  was  not  qualified  to  vote.    The  objection  was 
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overruled,  and  the  evidence  was  received.  Thomas  R.  Loftis 
testified  that  he  voted  at  that  election,  but  could  not  tell  for 
whom  he  voted  for  county  treasurer.  He  was  then  asked: 
"What  ticket  did  you  intend  to  vote?"  To  which  he  replied: 
"I  designed  to  vote  the  Democratic  ticket;  I  don't  know  as  I 
have  any  doubt  that  I  did;  I  did  not  know  Smith  till  after 
this  suit  began;  only  know  him  by  sight  now;  I  did  not  cross 
any  names  from  my  ticket."  Conrad  Hoch  testified  that  he 
voted  for  Smith.  On  cross-examination  he  said:  ^'I  reflid  no 
English;  nobody  read  the  names  on  the  ticket  I  voted;  I 
don't  know  of  whom  I  got  it;  it  was  said  Smith's  name  was  on 
the  ticket;  that  is  all  I  know  about  it;  I  noticed  two  kinds  of 
tickets  were  peddled  that  day;  I  believe  I  peddled  one  kind; 
it  was  called  the  Democratic  ticket;  that  is  all  I  know  about 
it."  The  plaintiffs  moved  to  strike  out  this  testimony  as  hear- 
say and  incompetent,  but  the  motion  was  denied.  Peter 
Bellinger  testified  that  he  voted  for  the  relator  for  county 
treasurer,  at  Constableville,  where  he  had  resided  for  about 
three  months  before  the  election.  Prior  to  his  removal  to 
Constableville,  he  had  resided  in  Canada,  in  Jefferson  County,^ 
and  in  St.  Lawrence  County,  for  about  a  year.  The  defendant 
offered  in  evidence  the  poll-list  of  district  No.  2,  in  New  Bre- 
men, to  show  that  Francis  L'Huillier,  one  of  the  witnesses  who 
had  been  examined,  voted  in  that  district  at  that  election,  it 
being  claimed  that  his  residence  was  in  Croghan,  and  that  he 
was  an  alien.  The  plaintiffs  objected  to  it  as  incompetent; 
that  it  did  not  prove  that  the  witness  voted;  that  there  was  no 
heading  to  show  what  the  paper  was;  that  it  was  not  signed 
by  the  inspectors  of  election  or  the  clerks;  that  it  appeared  to 
have  been  filed  June  15,  1857,  and  was  not  proved  to  have 
come  from  the  clerk's  office.  The  objection  was  overruled. 
The  poll-list  of  Croghan  was  received,  under  like  objection,  to 
show  that  L'Huillier  did  not  vote  in  that  town.  When  the 
defendant's  testimony  was  closed,  the  plaintiffs  requested  the 
court  to  rule  that  no  proof  had  been  given  to  go  to  the  jury 
sufficient  to  overcome  the  five  majority  conceded  to  the 
relator.  The  request  was  denied.  The  plaintiffs  then  called 
William  McRea  as  a  witness,  and  offered  to  prove  by  him 
that  he  voted  for  the  defendant,  was  an  alien,  and  had 
never  been  naturalized.  The  defendant  objected  to  this 
testimoDy,  on  the  ground  that  at  the  close  of  the  plain- 
tiffs' testimony  they  reserved,  by  permission  of  the  courtg 
the  right  to  call  certain  witnesses  named,  who  were  not  then 
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prefient,  to  show  that  illegal  votes  had  heen  cast  for  the  defend- 
ant, and  that  this  witness  was  not  one  of  them.  The  plain- 
tiffs claimed  the  right  to  give  the  evidence  offered  as  strictly 
rebutting  testimony.  The  objection  was  sustained.  The 
plaintiffs  proved  that  at  one  or  more  of  the  polls  Democratic 
tickets  were  cireulated  and  voted  with  the  name  of  the  defend- 
ant on  them  for  county  treasurer,  instead  of  the  name  of  the 
relator.  The  judge  charged  the  jury  that  they  must  inquire 
upon  the  evidence,  not  which  candidate  had  the  most  votes, 
but  which  had  the  most  lawful  votes;  that  they  must  strike 
out  and  disallow  all  votes  which  they  were  satisfied,  upon  the 
evidence,  were  given  by  men  who  had  not  the  lawful  right  to 
vote;  that  as  to  Bellinger,  if  he  got  married  and  went  to  live 
with  his  wife  in  another  county,  with  intent  to  make  that 
county  his  residence,  that  fact  constituted  a  change  of  resi- 
dence. The  judge  also  charged  that  when  it  was  proved  that 
a  voter  was  alien  bom,  and  there  was  prima  facie  evidence  that 
he  had  not  become  a  citizen  by  naturalization  or  otherwise, 
the  vote  given  by  him  must  be  stricken  out;  that  the  burden 
of  proving  citizenship  was  then  cast  upon  the  voter.  The 
plaintiffs  excepted  to  all  the  foregoing  charges.  In  the  case 
of  Rivinot,  the  judge  refused  to  charge  the  jury  that  if  they 
found  that  he  voted  for  the  defendant  and  was  alien  bom, 
then,  in  the  absence  of  any  proof  of  naturalization,  his  vote 
must  be  disallowed;  and  did  charge  that  in  such  case  the 
legal  presumption  was  that  he  had  been  naturalized.  To  this 
refusal  and  charge  the  plaintiffs  excepted.  Plaintiffs'  counsel 
then  requested  the  court  to  charge  that  when  one  who  was 
alien  bom  voted,  the  presumption  was  that  he  was  a  voter; 
and  that  one  claiming  that  he  was  not  a  lawful  voter  had  the 
burden  of  showing  that  he  never  became  a  citizen  by  any  of 
the  ways  in  which  he  could  have  been  admitted.  The  court 
refused  to  charge  in  accordance  with  so  much  of  the  request 
as  st-ated  what  was  required  to  be  proved.  The  defendant 
obtained  a  verdict  upon  which  judgment  was  entered  in  bis 
fiavor,  which  was  afiBrmed  at  the  general  term,  and  from  that 
aflSrmance  the  plaintiff  brought  the  present  appeaL 

James  F.  Starbuchy  for  the  appellant. 
Francis  Kemany  for  the  respondent. 

By  Courty  Davies,  J.  The  charge  of  the  judge  at  the  triali 
and  the  exception  taken  by  th^  relator,  present  the  main  ques- 
tion in  controversy  in  this  action,  and  the  only  one  of  impoir- 
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tance  demanding  consideration.  It  is  certainly  a  question 
far-reaching  in  the  results  which  must  follow  its  determina- 
tion, for  upon  its  just  decision  must  depend  the  value  and 
purity  of  the  elective  franchise.  When  we  reflect  that,  under 
the  present  constitutional  provisions  prevailing  in  this  state, 
we  not  only  elect  all  legislative  officers,  hut  most  of  our  judi- 
cial, executive,  and  administrative,  it  cannot  fail  to  be  seen 
how  vital  it  is  to  the  success  and  permanency  of  our  institu- 
tions that  the  voice  and  will  thus  expressed  be  that  of  those 
constitutionally  qualified  thus  to  speak.  It  is  of  but  little 
moment  that  constitutional  qualifications  as  preliminary  to 
the  exercise  of  the  elective  franchise  are  prescribed,  and  that 
those  thus  entitled  exercise  that  right,  inestimable  to  freeman, 
if  persons  having  no  such  qualifications  may  exercise  the  same 
right,  and  thus  thwart  and  subvert  the  will  of  the  legal  voters. 
Such,  certainly,  could  never  have  been  the  intent  of  the  framers 
of  our  system  of  government,  and  such  results,  it  has  not  been 
heretofore  supposed,  were  to  be  anticipated  from  our  elective 
system. 

By  section  5  of  article  1  of  the  constitution  of  the  United 
States,  each  house  is  declared  to  be  the  judge  of  the  election 
returns  and  quaUfications  of  its  own  members.  A  similar  pro- 
vision, as  applicable  to  our  state  legislature,  is  found  in  the 
constitution  of  this  state:  Sec.  10,  art.  3.  And  a  like  provision 
in  most,  if  not  all,  of  the  charters  of  the  various  municipal  cor- 
porations of  this  state  will  be  found,  as  applicable  to  the  elec- 
tion of  the  members  of  the  common  councils  thereof. 

So  far  as  I  have  been  able  to  discover,  the  rule  is  universal 
in  all  legislative  bodies,  upon  inquiries  as  to  the  election  of 
members  thereof,  to  scrutinize  the  qualifications  of  the  voters, 
and  to  deduct  or  disallow  all  votes  cast  for  any  candidate  by 
non-qualified  voters.  This  rule  seems  to  be  well  established 
in  such  cases,  and  it  is  not  perceived  that  any  substantial  rea- 
son can  be  suggested  why  a  different  rule  should  obtain  in  a 
civil  suit  or  proceeding  to  determine  the  right  of  an  individual 
to  a  particular  office.  This  rule  was  distinctly  recognized  and 
affirmed  by  the  house  of  representatives  in  the  election  case  of 
Vallandigham  and  Campbell,  41  Cong.  Globe,  2317,  and  fol- 
lowing. In  the  extended  debate  had  upon  that  case,  all  the 
members  conceded  that  the  votes  of  illegal  or  non-qualified 
electors  must  be  deducted  or  disallowed;  and  the  main  point 
of  difference  in  the  discussion  was  as  to  the  manner  of  estab- 
lishing such   disqualification.      It  was  contended  by  some 
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members  that  it  could  only  be  shown  by  the  oath  of  the  voter 
himself,  while  others  maintained  that  hearsay  evidence  of  such 
disqualiiication  was  admissible.  Numerous  precedents  are 
cited  at  page  2320,  fully  sanctioning  the  doctrine  that  hearsay 
evidence  can  be  received.  At  page  2319,  a  case  was  cited, 
where,  before  the  election  committee  of  the  House  of  Commons, 
in  England,  Mr.  Maule  objected  that  the  declarations  of  one 
John  Nowlan  were  not  evidence  against  the  sitting  member. 
Mr.  Thessiger,  since  lord  chancellor,  now  Lord  Chelmsford,  in 
reply  said:  *'In  the  Southampton  case,  it  was  held,  evidence 
may  be  given  of  the  declaration  of  a  person,  even  after  voting, 
though  it  may  tend  to  affect  him  with  penal  consequences. 
In  the  Ripon  case,  the  voter  had  stated  to  two  persons,  in  the 
months  of  June  and  July,  1832,  that  he  had  no  vote,  and  that 
his  aunt  was  tenant  of  the  house;  the  election  took  place  in 
the  beginning  of  1833,  and  the  declarations  were  held  admissi* 
ble.  A  voter  who  has  voted  for  the  sitting  member  is  always 
considered  as  a  party,  and  it  is  on  that  ground  that  his  dec- 
larations are  admissible.  The  question  is  always  considered 
to  be  between  the  voter  and  the  party  questioning  his  vote, 
and  not  merely  between  the  sitting  member  and  the  peti- 
tioner." The  committee  resolved  that  the  evidence  should  be 
received. 

The  constitution  of  this  state  declares  who  may  exercise  the 
elective  franchise.  Those  entitled  to  vote  at  any  election  are 
every  male  citizen  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ten  days,  and  an  inhabitant  of  this 
state  for  one  year,  next  preceding  any  election,  and  for  the  last 
four  months  a  resident  of  the  county  where  he  may  offer  his 
vote:  Sec.  1,  art.  2.  It  follows  that  none  others  than  those 
possessing  these  qualifications  can  lawfully  vote. 

All  votes  are  to  be  by  ballot,  and  offered  to  the  inspectors  of 
election  on  the  day  of  the  election,  and  it  is  made  by  statute 
the  duty  of  each  inspector  to  challenge  every  person  offering 
to  vote,  whom  he  shall  know  or  suspect  not  to  be  duly  qualified 
as  an  elector:  1  B.  S.,  5th  ed.,  sec.  36.,  p.  433.  And  section  41, 
same  page,  declares  that  in  case  any  inspector  of  election  shall 
knowingly  and  willfully  permit  or  suffer  any  person  to  vote  at 
any  election,  who  is  not  entitled  to  vote  thereat,  the  said  in- 
spector so  offending,  on  conviction,  is  to  be  adjudged  guilty  of 
a  misdemeanor.  If  a  person  offering  to  vote  is  challenged,  it 
is  made  the  duty  of  the  inspectors  to  administer  to  the  voter 
the  preliminary  oath  prescribed  by  the  statute,  and  to  put  such 
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questions  to  the  voter  as  may  tend  to  show  his  right  to  vote; 
and  if  any  person  shall  refuse  to  take  such  preliminary  oath, 
or  to  answer  fiilly  any  questions  which  shall  be  put  to  him,  his 
vote  shall  be  rejected:  1  R.  S.,  5th  ed.,  sees.  18-20,  p.  430.  If 
the  person  offering  to  vote  shall  persist  in  his  claim  to  vote 
after  the  inspectors  shall  have  pointed  out  to  him  wherein  his 
right  to  vote  shall  appear  to  them  deficient,  the  inspector 
shall  then,  if  the  challenge  is  not  withdrawn,  administer  the 
general  oath  set  forth  in  the  statute.  If  the  oath  is  refused  to 
be  taken,  the  vote  is  to  be  rejected:  Id.,  sees.  21,  22,  24,  pp. 
430,  431. 

It  is  seen,  therefore,  that  the  inspectors  have  no  authority 
by  statute  to  reject  a  vote,  except  in  the  three  cases:  after 
refusal  to  take  the  preliminary  oath,  or  fully  to  answer  any 
questions  put ,  or  on  refusal  to  take  the  general  oath.  And 
the  only  judicial  discretion  vested  in  them  is  to  determine 
whether  any  question  put  to  the  persons  offering  to  vote  has 
or  has  not  been  fully  answered.  If  the  questions  put  have 
been  fully  answered,  and  such  answers  discover  the  fact  that 
the  person  offering  to  vote  is  not  a  qualified  voter,  yet  if  he 
persists  in  his  claim  to  vote,  it  is  imperative  upon  the  inspec- 
tors to  administer  to  him  the  general  oath,  and  if  taken,  to 
receive  the  vote  and  deposit  the  same  in  the  ballot-box.  These 
are  all  the  safeguards  the  legislature  have  thought  proper  to 
provide  to  insure  the  prevention  of  fraudulent  or  illegal  vot- 
ing, and  this  leaves  but  little  discretion  to  the  inspectors. 
Their  duties,  except  in  the  single  instance  adverted  to,  are 
simply  ministerial  in  the  reception  of  the  votes,  and  entirely 
so  in  counting  and  making  returns  thereof.  The  legislature 
have  left  to  those  bodies  having  the  power  to  judge  of  the  re- 
turn and  election  of  their  own  members  to  correct  any  abuses 
which  may  have  resulted  in  such  election,  an^  to  judicial  in* 
vestigation  where  the  legal  rights  of  individuals  are  concerned 
or  affected,  to  apply  such  remedies  as  the  nature  of  the  case 
calls  for. 

An  action  is  prescribed  by  law,  in  the  nature  of  a  quo  war^ 
ranto,  to  determine  as  well  the  question  of  usurpation  of  the 
person  in  oflice  as  the  claim  of  the  person  asserting  his  right 
thereto.  In  this  action,  the  determination  disposes  as  well  of 
the  public  interest  as  the  private  right.  It  is  not  of  so  much 
importance,  so  far  as  the  public  is  concerned,  which  of  two 
claimants  shall  discharge  the  duties  of  an  office;  but  the 
private  right  of  an  individual  to  the  fees  and  emoluments  of 
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an  office  k  properly  and  legitimately  the  subject  of  judicial 
oognixance,  and  to  adjudicate  upon  this  right  it  beiK>me8  e8- 
eential  to  determine  who  was  legally  and  duly  elected  or  ap- 
pointed to  it,  and  who  entitled  to  discharge  its  duties,  and 
receive  and  enjoy  its  fees  and  emoluments.  The  provisions 
of  the  code  in  reference  to  this  action  are  ample  to  cover  and 
secure  as  well  the  interests  of  the  public  as  the  private  rights 
of  the  parties.  The  determination  of  those  rights  necessarily 
leads  to  an  investigation  into  the  title  of  the  claimant  to  the 
particular  office,  and  such  investigation  must  result  in  a  de- 
terminatiou  of  the  legality  of  the  election  or  appointment  of 
the  one  or  of  the  other. 

It  is  made  the  duty  of  the  board  of  county  canvassers,  upon 
the  statement  of  votes  given,  to  determine  what  person,  by  the 
greatest  number  of  votes,  has  been  duly  elected  to  any  office 
mentioned  in  said  statement:  1  R.  S.,  5th  ed.,  p.  438,  sec.  10. 
County  treasurers  of  the  several  counties  of  this  state  are  to 
be  elected  at  a  general  election,  and  hold  their  office  for  three 
years:  Id.,  p.  406,  sec.  17.  And  the  certificate  of  the  board 
of  canvassers,  authorized  to  canvass  the  votes  given  for  any 
elective  office,  is  made  evidence  of  the  election  of  the  person 
therein  declared  to  have  been  elected:  Id.,  p.  410,  sec.  22.  But 
anch  certificate  is  only  prima  facie  evidence  of  the  title  of  the 
person  receiving  it,  to  the  office  therein  mentioned.  In  all 
cases  where  the  proceeding  is  by  quo  warranto,  or  in  an  action  of 
that  nature,  it  is  held  that  such  proceeding  is  instituted  to  try 
the  right  to  the  office  directly,  and  it  is  competent  to  go  behind 
the  certificate,  which  would  otherwise  be  conclusive,  to  ascer- 
tain the  real  facts  of  the  case:  People  v.  Seaman^  5  Denio,  409; 
People  V. Ferguson,  8  Cow.  102;  People  v.Van  Slyck,  4  Id.  297; 
People  V.  Vail,  20  Wend.  12.  In  this  last  case,  Bronson,  J., 
^ays:  "Such  proceeding  reaches  beyond  those  evidences  of 
title  which  are  conclusive  for  any  other  purpose,  and  inquires 
into  and  ascertains  the  abstract  question  of  right.''  He  also 
Bays:  "  In  those  legislative  bodies  which  have  the  power  to 
judge  of  their  own  members,  it  is  the  settled  practice,  when 
the  right  of  the  sitting  member  is  called  in  question,  to  look 
beyond  the  certificate  of  the  returning  officer;  and  I  think  a 
court  and  jury,  with  better  means  of  arriving  at  truth,  may 
pursue  the  same  course."  But  while  it  is  conceded  that  this 
proceeding  is  to  ascertain  the  very  right  of  the  person  to  the 
particular  office,  and  that  by  means  of  it  any  negligence,  mis- 
take, or  fraud  of  the  inspectors  or  canvassers  in  their  proceed- 
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ings  may  be  corrected,  yet  it  is  contended,  if  the  inspectors 
have  received  and  allowed  votes  to  a  party  given  by  persons 
not  qualified  to  vote,  such  proceeding  is  final  and  conclusive, 
and  the  party  thereby  defrauded  of  an  oflBce  to  which  he  was 
duly  elected,  by  having  received  the  greatest  number  of  legal 
and  qualified  votes,  has  no  remedy,  but  must  submit,  as  well 
to  the  loss  of  the  office  as  of  the  fees  and  emoluments  growing 
out  of  it, 

I  cannot  assent  to  such  a  proposition.  What  is  it  that  con- 
fers title  to  the  oipSce,  and  the  legal  right  to  the  reception  of 
its  emoluments?  It  surely  is  the  fact  that  the  greatest  num- 
ber of  qualified  voters  have  so  declared  their  wishes  at  an 
election  held  pursuant  to  law.  It  is  not  the  canvass  or  esti- 
mate or  certificate  which  determines  the  right.  These  are 
only  evidences  of  the  right;  but  the  truth  may  be  inquired 
into  and  the  very  right  ascertained.  When  it  is  so  ascertained, 
the  legal  consequences  follow  that  the  person  usurping  the 
office  is  ousted,  the  person  legally  entitled  takes  the  office  and 
its  fees,  etc.,  and  recovers  from  the  usurper  the  fees  or  emolu- 
ments belonging  to  the  office,  received  by  him  by  means  of 
his  usurpation  thereof.  If  the  term  of  the  office  should  have 
expired  before  the  final  determination  of  the  question,  it  fol- 
lows that  the  successful  party  cannot  take  the  office;  but  he 
will  be  none  the  less  entitled  to  recover  the  fees  and  emolu- 
ments to  which  he  was  legally  entitled  which  may  have  been 
received  by  the  usurping  claimant.  Now,  can  a  person  be 
deprived  of  the  fees,  etc.,  by  the  votes  of  persons  not  qualified 
to  cast  them?  It  would  seem  that  the  statement  of  the  propo- 
sition furnishes  its  own  answer.  The  constitution  prescribes 
who  may  vote,  and  it  is  needless  to  say  that  none  others  can 
lawfully  do  so.  But  if  through  Inadvertence,  fraud,  or  mis- 
take the  votes  of  persons  having  no  right  so  to  vote  are  taken 
and  counted  for  a  particular  candidate,  and  he  is  thereupon, 
by  reason  of  counting  and  allowing  such  votes  to  him,  declared 
duly  elected  to  a  given  office,  and  enters  upon  the  discharge  of 
its  duties,  and  receives  the  fees  and  emoluments  pertaining 
thereto,  can  he  interpose  such  illegal  votes  to  Hie  claim  of  the 
person  rightfully  elected  by  the  greatest  number  of  legal  and 
qualified  voters?  Can  he  make  title  to  the  office  by  the  votes 
of  those  who  have  no  legal  or  constitutional  right  to  vote, — in 
other  words,  by  the  wishes  of  those  not  voters?  In  my  opin- 
ion, clearly  not.  The  very  right  to  the  office  is  determined  by 
the  fact,  to  whom  was  the  greatest  number  of  legal  and  duly 
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qualified  votes  given?  Or  suppose  that,  instead  of  the  voting 
having  been  by  ballot  it  had  been  viva  voce,  and  the  relator  in 
the  present  case  had  1,702  persons  declaring  for  him  for  county 
treasurer,  and  the  defendant  1,698,  and  of  those  declaring  for 
the  relator,  it  conclusively  appeared  on  the  trial  that  ten,  fif- 
teen, or  twenty  of  those  thus  declaring  for  him  were  women, 
minors,  or  aliens,  and  thus  not  voters,  and  that  all  those  de- 
claring for  the  defendant  possessed  the  legal  qualifications  of 
voters,  could  there  be  a  moment's  doubt  as  to  which  was 
l^ally  entitled  to  the  office?  I  do  not  see  that  there  could; 
and  the  supposed  case  is,  in  substance,  that  now  under  consid« 
eration. 

How  can  those  who  have  no  legal  right  to  interfere  with  or 
be  heard  at  an  election,  deprive  the  legal  and  qualified  voters 
of  their  legitimate  choice,  or  the  person  duly  elected  by  them 
to  an  office,  of  its  emoluments  and  advantages?  A  vote  is  but 
the  expression  of  the  will  of  a  voter;  and  whether  the  formula 
to  give  expression  to  such  will  be  a  ballot,  or  viva  voce,  the  re- 
sult is  the  same;  either  is  a  vote.  It  is  a  paradox  to  say  that 
a  vote  can  be  given  by  one  not  a  voter,  and  as  it  is  the  great- 
est number  of  votes  which  elects  a  candidate,  and  gives  title 
to  the  office,  it  follows  logically  that  those  ballots  given  or 
handed  in  by  persons  not  voters  are  not  votes,  and  cannot 
therefore  be  rightfully  estimated,  or  have  any  influence  upon 
the  result.  Ordinarily,  there  would  be  great  difficulty  in  sepa- 
rating or  ascertaining  which  ballots  are  legal,  and  which  have 
no  validity  whatever,  as  being  given  by  non-voters.  But  in 
the  case  at  bar,  it  is  clearly  ascertained  that  five  ballots  or 
votes,  given  and  counted  for  the  relator,  were  cast  or  given  by 
persons  not  qualified  to  vote,  and  he  consequently,  in  truth 
and  in  fact,  had  five  votes,  less  than  have  been  counted  and 
allowed  to  him.  They  must  therefore  be  subtracted  from  the 
total  vote  allowed  to  him,  and  such  subtraction  leaves  him  a 
less  number  of  votes  than  were  given  for  the  defendant. 

In  the  case  of  People  v.  Van  Slyck^  4  Cow.  297,  Jones,  argu" 
endoy  says:  '^To  make  a  choice  of  the  defendant  within  the 
provisions  of  the  statute,  there  should  be  a  majority  of  legal 
votes";  and  such  seems  evidently  to  be  the  view  of  the  court. 
It  hardly  needs  argument  or  illustration  to  show  that  the 
votes,  contemplated  by  the  framers  of  the  constitution,  and  by 
the  legislature,  in  declaring  the  person  having  the  greatest 
number  of  votes  should  be  elected  and  entitled  to  the  particu- 
lar office,  meant  thereby  legal  votes, — those,  and  those  only. 


252  People  v.  Pease.  [New  York, 

east  by  voters  possessing  the  constitutional  qualifications.  In 
my  opinion,  ballots  cast  by  females,  minors,  aliens,  or  those 
not  having  the  constitutional  qualifications,  are  not  votes, 
within  the  meaning  and  intent  of  our  constitution  and  election 
laws.  Cole  on  Quo  Warranto,  p.  110,  citing  a  number  of 
English  cases,  lays  down  these  propositions,  which  harmonise 
with  the  views  already  suggested.  He  says  that  the  party 
may  not  have  been  duly  elected.  This  may  happen,  although 
he  was  ^'qualified"  to  be  elected,  and  the  election  itself  was 
neither  void  nor  irregular,  as  when  he  did  not  obtain  a  ma- 
jority of  legal  votes.  The  burgess  roll  is  prima  facie  evidence 
of  a  party's  right  to  vote  as  a  burgess,  at  an  election.  Indeed, 
no  question  can  be  put  to  him  as  to  his  right  to  vote,  but  only 
to  his  signature  to  the  voting  paper  delivered  in  by  him,  and 
his  identity  with  the  person  named  in  the  burgess  roll,  and 
whether  he  has  already  voted  at  that  election.  But  the  bur- 
gess roll  is  not  conclusive  as  to  the  voter's  titie,  upon  an  appli- 
cation for  a  qiLO  warranto  information  against  the  party  elected, 
and  therefore  the  relator  may  show  by  affidavit  that  although 
the  defendant  had  a  colorable  majority  at  the  election,  yet 
that  certain  of  his  votes  were  bad  ones,  for  specified  reasons, 
and  that  deducting  such  bad  votes,  the  relator,  or  some  other 
candidate,  had  the  majority  of  legal  votes.  So  it  may  be 
shown  that  some  of  the  voting  papers  for  the  defendant  were 
defective  and  insufficient,  and  that  deducting  them  the  defend- 
ant had  not  a  majority  of  legal  votes. 

The  same  doctrine  was  enunciated  in  the  case  of  Rex  v.  Vice' 
Chancellor  etc,  of  Cambridge^  3  Burr.  1647,  where  a  mandamue 
was  awarded  to  put  the  Earl  of  Hardwicke  into  the  office  of 
high  steward  of  the  University  of  Cambridge,  on  the  ground 
that  one  of  the  votes  given  against  him,  which  produced  a  tie, 
was  an  illegal  vote,  cast  by  a  person  not  having  the  right  to 
vote.  The  proctors  had  declared  the  vote  to  be  equal,  and 
therefore  no  election.  Lord  Mansfield,  after  discussing  the 
qualifications  of  Mr.  Pitt,  whose  vote  had  been  given  against 
the  Earl  of  Hardwicke,  and  thereby  produced  a  tie,  arrived  at 
the  conclusion  that  he  was  not  a  legal  voter;  and  if  so,  he  says, 
there  is  a  majority  of  one  for  Lord  Hardwicke,  unless  the  other 
side  can  disqualify  some  of  those  who  voted  for  him.  He 
further  says:  ^^The  declaration  of  the  proctors  cannot  affect 
the  substantial  right.  The  right  of  election  appears  to  be  in 
Lord  Hardwicke,  and  I  am  very  clear  that  the  foundation  ef 
the  rule  should  be  the  election.''    Justice  Wilmot  said:  '*Aa  te 
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the  declaration  of  the  proctors,  I  think  it  immaterial,  for  the 
qnestion  depends,  not  npon  that,  but  upon  the  real  majority 
ct  legal  votes.  This  declaration  cannot  alter  or  affect  that. 
If  thej  had  made  a  declaration,  and  even  if  such,  their  declara- 
tion had  been  contrary  to  the  truth  of  the  fair  and  real  right, 
tha  oourt  must  have  taken  up  the  matter  upon  the  true 
and  real  merits;  for  the  right  to  the  office  attached  in  Lord 
Haidwicke,  upon  his  having  a  majority  of  legal  votes.  If  he 
had  a  real  right,  this  court  ought  to  give  activity  to  it;  and 
the  omission  of  a  declaration  of  the  proctors,  or  the  falsity  of 
it,  cannot  affect  their  judgment  concerning  the  legality  of  the 
right."  Therefore,  he  adds,  "Lord  Hardwicke  had  the  ma- 
jority of  legal  votes." 

We  have  seen,  from  the  authorities  and  cases  cited,  that  the 
practice  is  universal,  when  a  scrutiny  is  instituted  to  deter- 
mine the  right  to  an  office  by  legislative  bodies,  to  reject  all 
votes  given  or  cast  by  persons  not  duly  qualified  to  vote;  and 
upon  such  investigation,  the  declarations  of  the  person  casting 
the  vote  have  been  admitted  and  received  as  evidence  of  his 
qualification,  or  want  of  qualification.  It  is  hearsay  evidence, 
and  yet,  upon  well-settled  and  uniform  practice,  has  been 
allowed.  The  learned  note  to  3  McCord,  230,  on  hearsay  evi- 
dence, distinctly  announces  this  doctrine.  He  says,  under  the 
twenty-third  head,  the  declaration  of  a  voter  may  be  given  in 
evidence  to  set  aside  the  election;  as  to  diminish  the  poll,  by 
taking  an  incompetent  vote  off,  or  to  prove  bribery,  etc.;  but 
ihey  are  not  admissible  on  a  charge  against  the  candidate 
£ur  bribery,  etc.  They  are  admitted  to  annul  votes,  but  not 
to  set  aside  the  election  by  disqualifying  the  member  on  account 
of  his  bribery,  etc.,  citing  the  Ccue  of  MUbome  Port,  1  Doug. 
Election  Cas.  95;  Caw  of  Dorchester j  1  Id.  345;  PetersfidcPB  Case, 
8  Id.  6;  Worcester  Case,  3  Id.  239;  ShafUbury'a  Case,  2  Id.  301; 
8.  C,  4  Id.  331.  This  doctrine  is  referred  to  with  approbation  in 
3  Cowen  and  Hill's  Notes,  322;  and  the  learned  note  in  3  McCord 
y  referred  to  as  the  source  from  which  the  editor  had  obtained 
the  remarks  and  references  quoted  by  him.  These  writers, 
and  the  cases  cited  by  them,  distinctly  recognize  the  doctrine 
that  upon  a  scrutiny  had  in  reference  to  the  validity  of  an 
dection,  the  votes  given  by  unqualified  voters  may  be  deducted 
to  dimmish  the  poll  by  being  taken  off  as  incompetent,  and 
the  votes  so  given  may  be  annulled  or  disregarded  or  rejected. 
In  the  case  at  bar,  the  disqualification  was  proven  by  the  voter 
himself;  but  these  authorities  abundantly  sustain  the  position 


254  People  v.  Pease.  [New  York, 

that  the  declaration  of  the  voter,  as  to  his  want  of  qualifica- 
tion, would  have  been  admissible  and  legal  evidence. 

It  is  urged,  however,  that  the  act  of  the  inspectors,  in  receiv- 
ing and  depositing  the  ballot,  is  judicial,  and  therefore  cannot 
be  reviewed  in  this  action.  It  is  supposed  that  the  contrary 
has  been  satisfactorily  shown,  and  that  the  universal  practice 
of  the  courts,  in  actions  or  proceedings  like  the  present,  where 
they  have  inquired  into  the  very  right  of  the  case,  refutes 
this  assumption.  In  the  case  of  People  v.  Van  Slyckj  4  Ck>w. 
297,  it  was  urged  by  the  counsel  for  the  defendant,  that  the 
certificate  of  the  determination  of  the  board  of  canvassers 
was  conclusive  evidence  of  the  election;  that  it  could  neither 
be  impeached  nor  contradicted;  that  the  authority  exercised 
by  the  board  of  canvassers  was  judicial,  and  that  if  the 
supreme  court  had  jurisdiction  to  review  the  determination  of 
the  board  of  canvassers,  their  reviewing  power  could  only  be 
exercised  through  the  medium  of  a  certiorari,  and  until  reversed 
in  this  form,  it  remains  valid  and  conclusive,  and  cannot  be 
questioned  by  an  information  in  the  nature  of  a  quo  warranto. 
These  views  were  repudiated  by  the  court  in  that  case,  which 
held  that  the  act  of  the  canvassers  was  not  judicial,  but  merely 
ministerial,  and  that  the  trial,  in  quo  warrantOj  is  had  upon 
the  right  of  the  party  holding  the  office.  This  doctrine  was 
promulgated  nearly  forty  years  since  in  this  state,  and  has,  so 
far  as  I  can  ascertain,  been  acquiesced  in  and  sustained  in  all 
cases,  and  I  think  it  ought  not  now  to  be  disturbed.  In  People 
V.  Ferguson,  8  Cow.  102,  it  was  urged  that  the  court  could  not 
go  behind  the  ballot-boxes;  that  such  a  principle  would  be  of 
the  most  dangerous  tendency.  Chief  Justice  Savage  most 
correctly  said  that  the  object  of  an  election  is  that  the  person 
receiving  the  greatest  number  of  votes  in  his  favor  shall  have 
the  office  designated  by  the  electors;  that  he  could  not  assent 
to  the  proposition  that  you  may  not  look  beyond  the  ballot- 
boxes  for  testimony,  because  of  the  danger  of  perjury  and  sub- 
ornation of  perjury.  He  considered  the  question  fairly  before 
a  jury,  and  to  be  proved,  like  all  other  facts,  by  the  best  evi- 
dence that  the  nature  of  the  case  admits  of. 

We  are  much  pressed  with  the  argument  that  it  would  be 
attended  with  great  inconvenience  if  we  permit  a  party  to  try 
his  right  to  an  office  by  showing  that  his  adversary  received  a 
greater  number  of  illegal  votes  than  the  ascertained  majority 
given  him.  It  is  said  that  in  a  general  state  election,  the  time 
ueoessaiily  occupied  in  such  a  trial  might  consume  more  than 
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eighty-three  years.    It  is  the  first  time  I  hsye  ever  heard  it 
urged  that  a  party  who  had  a  conceded  right  should  not  have 
a  remedy  to  enforce  it,  because  a  large  consumption  of  time 
would  take  place  before  his  right  could  be  established.    If  a 
party  has  a  l^al  title  to  an  office,  it  surely  can  be  no  legal 
reason  for  denying  him  the  opportunity  to  establish  it,  that 
such  process  will  require  the  examination  of  a  large  number 
of  witnesses  and  consume  much  time  in  the  proceeding. 
Rights  of  parties  cannot  be  determined  on  such  a  basis.    The 
case  of  Rex  v.  Cambridgey  8  Burr.  1647,  only  required  the  ex- 
amination into  the  qualification  of  one  voter,  and  it  was  enter- 
tained by  the  court  of  king's  bench,  but  not  for  that  reason. 
Ez  parte  Murphy^  7  Cow.  163,  involved  an  inquiry  as  to  two 
illegal  votes,  and  it  clearly  would  have  been  entertained  if 
they  had  influenced  the  result  of  the  election.    The  case  of 
PeapU  V.  Cook,  14  Barb.  259,  S.  C,  8  N.  Y.  67  [59  Am.  Dec. 
451],  involved  an  inquiry  into  the  title  of  the  contestant  to  the 
ofiice  of  state  treasurer,  and  who  had  been  voted  for  at  a  gen- 
eral state  election.     I  do  not  find  it  was  urged  in  that  case 
that  the  action  ought  not  to  be  entertained,  on  the  ground  of 
inconvenience  or  the  great  length  of  time  which  was  occupied 
in  the  investigation.    The  views  expressed  by  Judge  Willard, 
in  this  court,  in  the  case  of  People  v.  Cookj  14  Barb.  259,  S.  C, 
8  N-  Y.  67  [59  Am.  Dec.  451],  are  sound,  and  should  be  ad- 
hered to.     He  says:  ^^We  are  not  called  upon  to  say  that 
every  possible  question  arising  under  the  election  law  may  be 
corrected  in  this  way.    It  is  enough  that  the  principle  con- 
tained in  People  v.  Fergueon,  8  Cow.  102,  sustains  the  ruling 
of  the  court  below.    That  case  has  stood  the  scrutiny  of  more 
than  a  quarter  of  a  century,  and  has  neither  been  disturbed 
by  the  new  constitution  nor  the  repeated  revision  of  the  elec- 
tion law.     I  see  nothing  in  the  present  case  that  requires  us 
to  depart  from  it."     He  adds,  and  what  he  says  is  as  applica- 
ble to  the  present  case  as  the  one  then  under  consideration: 
''Nor  is  there  any  danger  to  be  apprehended  to  the  security 
of  otir  institutions  by  pursuing  this  practice.     The  right  to  an 
office  is  no  higher  than  a  right  to  life,  liberty,  or  property. 
There  is  no  principle  that  should  withdraw  the  first  from  the 
xgnisance  of  a  court  and  jury,  to  the  exclusion  of  the  last. 
Both  will,  indeed,  be  safe  under  the  administration  of  the  ordi- 
nary tribunale." 

We  think,  therefore,  the  charge  of  the  judge  at  the  circuit, 
that  it  wai  to  be  determined  upon  the  evidence  adduced  which 
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candidate  had  the  most  lawful  votes,  and  if  they  fonnd  that 
the  defendant  had  the  greatest  number  of  legal  votes,  then  he 
was  entitled  to  the  office,  and  their  verdict  should  be  in  his 
favor,  was  correct,  and  that  the  verdict  on  that  ground  should 
not  be  disturbed.  The  motion  to  strike  out  the  testimony  of 
Conrad  Hoch  was  properly  denied.  It  was  for  the  jury  to  say, 
from  the  whole  testimony,  whether,  in  fact,  his  vote  had  been 
given  to  the  relator.  He  stated  unequivocally  that  he  voted 
for  Smith;  and  on  cross-examination,  he  testified  that  it  was 
said  Smith's  name  was  on  the  ticket;  that  was  all  he  knew 
about  it.  It  was  for  the  jury  to  say,  from  all  the  circum- 
stances related  by  him,  whether  or  not  he  voted  for  the  relator. 
We  are  to  assume  that  they  believed  he  did.  The  objections 
taken  to  the  refusal  of  the  motion  to  strike  out  the  testimony 
of  Shoat,  cannot,  we  think,  be  sustained.  The  witness  had 
testified  that  he  did  not  know  whether  he  voted  or  not  for 
Smith,  and  the  other  matters  stated  by  him  may  be  regarded 
as  wholly  immaterial.  The  other  exceptions  do  not  seem  to 
call  for  any  further  observation. 

It  seems  to  us  that  the  judge  was  correct  in  stating  to  the 
jury  that  when  it  was  proven  that  a  man  was  alien  bom,  and 
there  was  prima  facie  proof  that  he  had  never  been  natural- 
ized, or  otherwise  became  a  citizen,  the  vote  given  by  him 
must  be  stricken  out;  and  the  burden  of  proving  citizenship 
was  either  upon  the  voter  or  the  party  claiming  his  vote  to  be 
legal.  If  the  views  herein  expressed  are  sound,  then  this 
charge  was  unexceptionable.  So  was  that  part  of  the  charge 
correct  in  relation  to  the  witness  Rivinot,  who  testified  that  he 
was  bom  in  France,  and  had  voted,  and  there  was  no  evidence 
tending  to  show  that  he  had  ever  been  naturalized.  The  judge 
in  that  case  charged  that  the  legal  presumption  was,  that  he 
had  been  naturalized.  No  suggestion  was  made,  or  evidence 
given,  when  the  witness  was  on  the  stand,  that  he  had  not 
been  naturalized.  He  had  voted,  and  the  presumption  was 
that  he  had  voted  legally.  It  was  not  for  the  court  to  say,  as 
matter  of  law,  that  the  vote  was  illegal.  In  this  state  of  facts, 
the  presumption  was,  that  he  was  a  legal  voter,  not  that  he  had 
committed  a  crime.  On  the  same  ground,  the  court  might 
have  been  asked,  if  he  had  stated  he  was  native  bom,  that  his 
vote  be  excluded  because  it  was  not  proven  he  had  attained 
the  age  of  twenty-one  ye^irs.  The  legal  presumption  would  be 
that  he  had  legally  exercised  the  privilege  of  voting,  until  some 
&cts  appeared  which  would  raise  a  central  y  presumption. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
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Seldbn,  J.  This  action,  like  the  action  of  quo  warranto^  and 
the  proceeding  by  information  in  the  nature  of  quo  warranto^ 
where  the  defendant  is  in  the  exercise  of  the  duties  of  an  office, 
involTes  the  question  of  his  right  to  exercise  those  duties,  and 
the  burden  of  proof  rests  upon  him  to  establisU  his  right. 
^  The  trial  is  had  upon  the  right  of  the  party  holding  the 
office":  People  v.  Van  Slyck,  4  Cow.  323;  Cole  on  Quo  War- 
ranto, 221.  Where,  as  in  the  present  case,  the  relator  is  a 
claimant  of  the  office,  and  a  party  to  the  action,  the  trial  also 
involves  his  right  as  well  as  the  right  of  the  defendant:  Code 
of  Procedure,  sec.  436;  People  v.  Ryder,  12  N.  Y.  433;  8.  C, 
16  Barb.  373. 

It  appears  to  have  been  assumed  at  the  commencement  of 
the  trial  in  this  case  that  the  defendant  had  a  prima  fa^ 
title  to  the  office,  and  the  plaintiffs  took  the  initiative  to  dis- 
prove his  right  and  establish  that  of  the  relator.  The  evi- 
dence produced  by  the  plaintiffs  was  unquestionably  sufficient, 
in  the  absence  of  further  proof  for  that  purpose.  According 
to  well-settled  rules,  the  board  of  canvassers  erred  in  refusing 
to  allow  to  the  relator  the  nineteen  votes  given  for  Moses 
Smith  and  M.  M.  Smith,  the  addition  of  which  to  his  unques- 
tioned vote,  would  have  given  him  four  majority  over  the  de- 
fendant; after  adding  to  his  vote  the  three  votes  given  for  D. 
Pease,  and  one  for  Deodate  Beas;  and  five  majority  if  the  last- 
mentioned  vote  were  not  counted  for  the  defendant,  about  the 
propriety  of  which  there  might  be  some  question:  People  v. 
Fergusofiy  8  Cow.  102;  People  v.  Seamariy  5  Denio,  409. 

This  state  of  facts  must  be  decisive  in  favor  of  the  plaintiffs, 
if  the  position  taken  in  their  behalf  is  sound,  that  it  is  not 
competent  for  the  court,  in  trials  upon  qv^  warranto,  to  go  be- 
hind the  ballot-box,  and  inquire  into  the  qualifications  of  the 
TOters  whose  ballots  have  been  received. 

The  first  ground  upon  which  this  position  is  attempted  to 
be  sustained  is,  that  inspectors  of  elections  are  judicial  officers, 
whoee  decisions  in  receiving  the  ballots  of  voters  are  final  and 
conclusive. 

So  feur  as  the  subject  has  been  touched  upon  by  previous 
dedsioDS,  there  is  found  little  or  nothing  to  sustain  this  posi- 
tion, and  I  am  satisfied  that  it  cannot  be  sustained.  In  the 
celebrated  ease,  in  England,  of  Ashby  v.  White,  2  Ld.  Raym. 
938,  as  finally  decided  by  the  House  of  Lords,  officers  having 
the  powers  of  our  inspectors  of  election  and  boards  of  coimty 

canvassers  combined  were  held  to  act  ministerially,  and  not 
Am,  Dbo  Vol.  LXXXIV— 17 
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judicially  in    holding  electiona  and  making  letom  of  the 
yotes. 

In  Buller's  Nisi  Prius,  p.  64,  it  is  said  that  an  action  on  the 
case  lie^  "for  a  willful  misbehayior  in  a  miniBterial  office  by 
which  the  party  is  damnified,  as  denying  a  poll  to  one  who 
stands  candidate  for  an  elective  office  (such  as  bridge-master), 
and  it  ne^d  not  be  averred  in  the  declaration  that  he  would  have 
been  chosen  if  the  poll  had  been  taken.  So,  for  refusing  to 
take  his  vote  at  an  election.  So,  for  not  returning  him  who  is 
duly  chosen."  Referring  to  Turner  v.  Sterling,  2  Vent.  25; 
S.  C,  tub  nom.  Starling  v.  Turner^  2  Lev.  50. 

In  Jenkins  v.  Waldron,  11  Johns.  114  [6  Am,  Dec.  359],  the 
principle  is  recognized  that  inspectors  of  election,  in  this  state, 
are  ministerial  officers.  The  action  against  the  inspectors  in 
that  case  failed,  not  because  the  defendants  were  held  to  be 
judicial  officers,  but  because  it  was  not  shown  that  they  acted 
with  malice.  If  they  had  acted  as  judicial  officers,  no  civil 
action  would  have  lain  against  them,  even  if  charged  with 
malice:  Floyd  v.  Barker,  12  Coke,  24;  Oroenveli  v.  BurweU,  1 
Salk.  896,  397. 

In  the  case  of  People  v.  Bristol  &  R,  Turnpike  Co.,  23  Wend. 
228,  Cowen,  J.,  says:  "The  office  of  inspectors  is  merely  min- 
isterial. On  a  given  course  of  circumstances,  well  defined  by 
constitution  or  statute,  they  are  bound  to  receive  or  count 
votes,  and  give  certificates  of  election.  They  have  no  more 
discretion  than  a  sherifif  in  disposing  of  real  estate  upon  execu- 
tion": Ex  parte  Heath,  3  Hill,  47;  People  v.  Seaman,  5  Denio, 
411. 

The  position  that  inspectors  of  election  are  judicial  officers 
would  prove  too  much  for  the  plaintiffis'  case.  If  they  act 
judicially  in  receiving  votes,  they  also  act  judicially  in  count- 
ing them,  and  declaring  and  certifying  the  result.  If  their 
act  is  conclusive  in  the  one  case,  it  is  conclusive  in  the  other; 
and  the  plaintiffs  must  rest  contented  with  their  reports, 
which,  combined,  gave  the  greatest  number  of  votes  to  the 
defendant.  Inspectors  are  required  to  decide  some  questions, 
but  they  are  such  as  ministerial  officers  are  often  required  to 
decide.  A  county  clerk,  before  recording  a  deed,  must  decide 
whether  it  is  legaJly  proved  or  acknowledged,  but  his  decision 
is  not  conclusive;  a  sheriff  must  decide  whether  the  person 
whom  he  arrests  is  the  person  described  in  his  process,  but  his 
decision  is  not  judicial,  and  he  acts  at  his  peril:  Orimodd  ▼• 
Sedgwick,  6  Cow.  456. 


Jnne«  1863.]  People  v.  Pease.  259 

Under  section  20,  1  R.  S.,  5th  cd.,  430,  inspectors  may  be 
required  to  decide  whether  the  person  offering  his  vote  has  or 
has  not  refused  to  answer  fully  all  the  questions  put  to  him 
before  they  can  reject  his  vote  on  the  ground  of  his  refusal; 
under  section  23,  they  must  decide  whether  the  voter  is  '^  a 
colored  man"  or  not,  before  they  determine  what  oath  shall  be 
administered  to  him;  under  section  28,  p.  431,  they  must 
decide  upon  the  sufficiency  of  the  record  of  conviction  before 
rejecting  the  vote  of  one  challenged  on  the  ground  of  his  con- 
viction of  a  crime,  and  if  a  pardon  is  produced,  must  pass  upon 
the  genuineness  and  sufficiency  of  the  pardon;  and  under  sec- 
tions  2  and  40,  pp.  418,  433,  they  may  be  required  to  decide 
what  constitutes  a  bet  or  wager  on  the  result  of  the  election 
before  receiving  or  rejecting  the  vote  of  one  challenged  under 
thoee  sections.  In  these  cascb,  the  inspectors  may  be  required 
to  decide  important  questions,  and  their  decisions,  for  the  pur- 
pose for  which  they  are  made,  that  of  determining  whether  the 
▼otes  shall  be  received  or  rejected,  are  final;  but  I  do  not  think 
thej  are  conclusive  with  regard  to  the  legality  of  the  votes 
when  the  question  is  presented  in  an  action  properly  instituted 
to  try  the  right  of  persons  elected  to  office,  or  defeated,  by  the 
result  of  their  decisions.  They  cannot  call  witnesses, — they 
can  receive  no  oral  testimony  excepting  the  oath  of  the  voter^ 
and  no  documentary  evidence,  unless  the  challenge  is  based 
on  an  alleged  conviction  of  crime.  The  necessities  of  the 
occasion  absolutely  preclude  any  more  thorough  investigation, 
and  demand  an  immediate  and  irrevocable  decision.  For  this 
the  law  provides.  In  one  respect,  the  decision  is  final  and 
conclusive,  and  that  is,  that  the  vote  shall  be  received  or  re- 
jected; but  if  my  view  of  the  intention  of  the  statutes  is  cor- 
rect, it  leaves  the  question  open  for  more  deliberate  adjudica- 
tion whether  the  voter  had  or  had  not  a  right  to  vote.  Great 
interests  often  depend  upon  these  questions.  They  lie  at  the 
foundation  of  the  government,  and  it  is  of  the  utmost  impor- 
tance that  the  means  of  detecting  and  exposing  fraud  and  im- 
position, and  correcting  error,  should  be  such  as  to  secure  the 
confidence  of  the  people  in  the  ultimate  result  of  elections. 

If,  however,  it  be  conceded  that,  in  those  special  cases  where 
express  authority  is  given  to  the  inspectors  to  receive  or  reject 
votes,  they  act  judicially,  it  does  not  follow  that  their  judicial 
power  extends  to  other  cases.  It  certainly  does  not,  if  they 
have  committed  to  them  no  discretion  in  regard  to  the  recep- 
tion of  other  votes.    In  my  opinion,  they  have  no  such  discre* 
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tion.  With  the  exception  of  the  cases  to  which  reference  has 
been  made,  viz.,  where  the  person  ofifering  his  vote  refuses  to 
take  the  preliminary  or  appropriate  final  oath;  or  refuses  to 
answer  fully  all  the  questions  put  to  him  by  the  inspectors; 
or  has  been  convicted  of  bribery  or  any  infamous  crime;  or 
has  made,  or  is  interested  in,  a  bet  or  wager  on  the  result  of 
the  election, — there  is  no  express  authority  given  to  the  inspec- 
tors to  reject  any  vote,  and  I  regard  it  as  entirely  clear  that 
ihey  have  no  such  authority.  The  express  authority  given  in 
those  special  cases  would  seem  to  exclude  the  idea  of  a  gen- 
eral implied  authority  embracing '  all  cases.  The  course 
required  by  the  statute,  to  be  pursued  where  the  right  of  any 
person  to  vote  is  challenged,  cannot  be  reconciled  with  any 
discretionary  power  of  rejection  vested  in  the  inspectors:  1 
R,  S.,  5th  ed.,  p.  430,  sees.  18-24.  The  inspectors  are  first  to 
administer  what  is  called  ^'  the  preliminary  oath,''  requiring 
the  person  ofiering  the  vote  to  answer  such  questions  as  shall 
be  put  to  him  touching  his  place  of  residence  and  qualifica- 
tions as  an  elector.  The  statute  then  mentions  several  ques- 
tions which  are  to  be  addressed  to  him  by  the  inspectors,  and 
authorizes  such  other  questions  as  may  tend  to  test  his 
qualifications  as  a  voter.  If  he  refuses  to  take  the  oath,  or  to 
answer  fully,  his  vote  is  to  be  rejected;  but  if  he  answers  fully, 
the  inspectors  are  required  to  point  out  to  him  the  qualifica- 
tions, if  any,  in  which  he  shall  appear  to  them  deficient.  If 
he  still  persists  in  his  right  to  vote,  and  the  challenge  is  not 
withdrawn,  the  inspectors  are  required  to  administer  to  him 
the  general  oath,  in  which  he  states  in  detail,  and  swears  that 
he  possesses  all  the  qualifications  which  the  constitution  and 
laws  require  the  voter  to  possess.  If  he  refuses  to  take  the 
oath,  his  vote  shall  be  rejected.  Is  not  the  inference  irresist- 
ible that,  if  he  takes  the  oath,  his  vote  shall  be  received?  If 
his  vote  is  to  be  rejected  after  he  takes  the  oath,  why  not  reject 
it  before?  As  I  construe  the  statutes,  the  inspectors  have  no 
discretion  left  to  them  in  such  a  case  (where  the  person  offer- 
ing the  vote  is  not  shown  by  a  record  to  have  been  convicted 
of  crime,  or  by  his  own  oath  to  be  interested  in  a  bet  upon  the 
election),  but  must  deposit  the  ballot  in  the  box,  whatever 
they  may  believe  or  know  of  the  want  of  qualifications  of  the 
voter.  They  are  required  to  act  upon  the  evidence  which 
the  statute  prescribes,  and  have  no  judicial  power  to  pass  upon 
the  question  of  its  truth  or  falsehood;  nor  can  they  act  upon 
their  own  opinion  or  knowledge. 
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AiK>ther  section  of  the  statute  strongly  confirms  this  conclu- 
sion. That  section  provides  as  follows:  "Section  36.  It  shall 
be  the  duty  of  each  inspector  to  challenge  every  person  offer- 
ing to  vote,  whom  he  shall  know  or  suspect  not  to  be  duly 
qualified  as  an  elector."  It  is  evident  from  this  section  that 
the  inspector  has  no  power  to  reject  the  vote,  even  when  he 
knows  the  person  offering  it  not  to  be  a  voter.  His  duty  is 
discharged  by  requiring  the  voter  to  submit  to  the  ezamina- 
tiODy  and  to  take  the  oath  which  the  statute  prescribes. 

In  the  second  place,  it  is  insisted,  without  reference  to  the 
decisions  of  the  inspectors,  that  the  only  examination  of  the 
qualifications  of  the  voter  which  is  permitted,  is  that  which  is 
or  may  be  made  before  his  ballot  is  received. 

An  argument  of  some  force  in  favor  of  this  position  is  de* 
rived  from  the  fact  that  it  does  not  appear  that  the  courts  of 
this  state,  upon  the  trial  of  actions  like  the  present,  have  ever 
entered  upon  the  investigation  of  the  qualification  of  voters. 
This  argument  is  substantially  balanced  by  the  absence  of  any 
refusal  of  the  courts  to  do  so,  unless  in  a  single  case  at  circuity 
which  has  not  been  reported.  The  absence  of  precedents  in 
favor  of  the  action  against  returning  officers  was  very  strongly 
urged  in  the  case  of  Ashby  v.  White,  2  Ld.  Raym.  938,  espe- 
cially upon  the  argument  in  the  House  of  Lords;  but  it  did 
not  prevail,  and  I  do  not  think  the  kindred  argument  is  enti- 
tled to  much  consideration  in  this  case. 

The  judgment,  in  cases  of  this  kind,  is  required  to  be  ren- 
dered ^^upon  the  right  of  the  defendant,  and  also  upon  the 
rights  of  the  party  alleged  to  be  entitled"  to  the  office:  Code, 
sec.  436.  As  was  said  by  Bronson,  J.,  in  the  case  of  People  v. 
Vaily  20  Wend.  16,  the  action  "reaches  beyond  those  evidences 
of  title  which  are  conclusive  for  every  other  purpose,  and  in- 
quires into  and  ascertains  the  abstract  question  of  right." 
The  greatest  number  of  lawful  votes  alone  gives  the  right  to 
an  elective  office  in  this  state;  and  as  no  adjudication  can  be 
had  to  determine  the  lawfulness  of  votes  before  they  are  re- 
ceived, that  question  must  be  open  to  examination  by  courts 
afterwards,  or  there  is  no  power  anywhere  in  the  government 
to  discriminate  between  those  which  are  lawfiil  and  those  which 
are  imlawful.  Indeed,  if  the  rule  contended  for  by  the  plain- 
tiffs be  adopted,  the  distinction  between  lawful  and  unlawful 
votes  ceases  to  exist  when  they  reach  the  ballot-box. 

This  objection  is  not  answered  by  referring  to  the  statutes 
requiring  evidence  of  the  right  of  the  voter  before  his  vote  caa 
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be  received.  It  is  only  when  the  right  to  vote  is  challenged, 
that  any  evidence  is  required;  and  there  is  room  for  great 
frauds  to  be  practiced,  as  well  to  prevent  challenges  as  to  ren- 
der them  ineflfectual  when  made.  The  only  evidence  required 
in  any  case  is  the  oath  of  the  person  offering  his  vote,  no  con- 
tradiction of  which  is  allowed;  nor  is  there  any  power  (if  the 
courts  do  not  possess  it)  to  deny  to  such  oath  the  effect  of 
honest  and  truthful  testimony,  although  every  one  who  hears 
it  may  know  it  to  be  false  and  fraudulent.  Neither  is  it  an 
answer  to  say  that  the  offender  may  be  punished,  as  the  gov- 
ernment, if  that  were  the  only  remedy,  would  have  no  means 
of  defense  against  the  direct  results  of  such  fraud.  I  am  un- 
willing to  believe  that,  in  a  matter  of  such  vital  importance 
as  the  choice  of  all  its  elective  officers,  the  state  is  thus  ex- 
posed to  assault.  The  registry  act  was  not  in  existence  when 
the  election  now  in  question  took  place;  but  if  it  had  been,  it 
would  not  have  changed  the  aspect  of  the  present  question. 
Its  only  effect,  in  this  respect,  is,  to  require  from  the  voter  two 
oaths  instead  of  one,  making  the  oath  equally  conclusive  in 
each  case:  Laws  of  1859,  c.  385,  sec.  5.  It  furnishes  addi- 
tional safeguards  against  the  commission  of  frauds  at  elec- 
tions, and  may  aid  in  securing  the  punishment  of  offenders, 
but  it  furnishes  no  means  of  protecting  the  government  against 
the  consequences  of  such  frauds,  and  therefore  leaves  the  pres- 
ent question  precisely  where  it  stood  before. 

In  England,  on  trials  of  this  nature,  the  legality  of  the  votes 
is  always  open  to  inquiry,  as  it  certainly  is  in  this  country  in 
suits  involving  the  election  of  officers  of  private  corporations: 
Cole  on  Quo  Warranto,  146-221;  Angell  and  Ames  on  Corpo- 
rations, c.  4,  sec.  9;  Ex  parte  Murphy,  7  Cow.  153;  In  re  Che- 
nango  M,  I,  Co,,  19  Wend.  635.  The  comparatively  narrow 
limits  within  which  the  right  of  suffrage  is  confined  in  Eng- 
land deprive  the  decisions  of  courts  in  that  country,  upon  this 
question,  of  much  of  the  influence  which  would  be  justly  due 
to  them  upon  other  questions;  and  the  decisions  in  corpora- 
tion cases  are  still  less  directly  applicable  to  that  under  con- 
sideration. Those  cases,  however,  show  that  where  the  right 
to  an  office  is  in  controversy,  it  is  not,  as  a  general  rule,  con- 
clusively determined  by  the  number  of  votes  which  the  claim- 
ant may  have  received,  but  the  further  question,  whether  the 
votes  were  legal,  is  open  for  consideration.  Without  deciding 
ihat  question  when  it  is  presented,  judgment  cannot  be  ren- 
dered "  upon  the  right "  of  the  parties,  as  the  statute  lequires: 
Code,  see.  436. 


June,  1863.]  People  v.  Peabe.  263 

In  contests  in  regard  to  elections  to  Congress,  the  legality  of 
the  votes,  as  well  as  their  number,  has  always  been  a  subject 
of  inquiry:  Gushing  on  the  Law  and  Practice  of  Legislative 
Assemblies,  sec.  198;  and  '*  I  think  a  court  and  jury,  with  bet- 
ter means  of  arriving  at  truth,  may  pursue  the  same  course": 
PeopU  V.  Vail,  20  Wend.  14. 

The  inconvenience  which  it  is  supposed  may  arise  in  the 
trial  of  such  questions,  from  the  great  number  of  witnesses 
which  may  be  required,  especially  in  trials  relating  to  state 
officers,  has  been  relied  upon  as  a  reason  why  it  should  not  be 
held  that  courts  can  pass  behind  the  ballot-boxes,  and  try  and 
determine  the  qualifications  of  the  voters  whose  votes  may 
have  been  received  or  rejected.  This  argument  is  certainly 
not  without  force,  as  cases  may  readily  be  imagined  where 
anything  entitled  to  the  name  of  a  trial  of  the  legitimate  issues 
which  such  an  action  might  present  would  be  literally  impos- 
sible; but  believing,  as  I  do,  that  the  statutes  have  unques- 
tionably left  this  duty  to  the  courts,  no  inconvenience  which 
could  be  anticipated  would  justify  courts  in  declining  to  dis- 
charge that  duty  as  far  as  possible.  The  past  experience  of  the 
government  has  not  been  such  as  to  induce  the  court  to  pay  very 
much  heed  to  this  argument  from  inconvenience.  So  far  as  the 
books  of  reports  show,  there  has  been  no  case  in  the  state,  prior 
to  this,  where  any  such  question  has  been  presented,  and  this 
does  not  appear  to  have  involved  such  a  number  q(  issues,  or  re- 
quired the  examination  of  such  a  number  of  witnesses,  as  to 
render  the  prospect  of  such  trials  alarming.  But  if  this  were 
otherwise,  the  remedy  would  belong  to  the  legislature,  and  not 
to  the  courts.  A  rule  of  pleading  requiring  the  parties  to  specify 
the  votes  objected  to,  and  the  grounds  of  objection,  or  a  rule  of 
practice  requiring  an  exchange  of  notices  to  the  same  effect, 
and  the  limitation  of  the  parties  in  their  proof  to  the  cases 
and  grounds  so  specified,  as  is  the  practice  in  England  in 
regard  to  contested  parliamentary  elections,  would  go  far  to 
remove  the  difficulty,  if  it  should  be  found  to  exist:  Roe  on 
the  Law  of  Elections,  pt.  3,  c.  4.  A  similar  practice  is  adopted 
where  elections  to  Congress  are  contested:  9  Stats,  at  Large,  568, 
sec.  1;  Brightley's  Dig.,  254,  sec.  14,  and  note  a. 

My  conclusion  therefore  is,  that  the  judge  decided  correctly 
at  the  trial,  that  evidence  was  admissible  to  show  that  votes 
received  and  counted  for  either  of  the  parties  were  given  by 
persons  who  were  not  qualified  electors. 

There  was  no  error  in  the  ruling  of  the  judge  that  voters 
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might  be  asked  the  question  for  whom  they  Toted.  The  only 
grounds  of  the  objection  appear  to  have  been,  that  under  our 
system  of  elections,  which  allows,  indeed  requires,  the  secret 
ballot  (1  B.  S.,  5th  ed.,  p.  426,  sec.  7),  it  is  not  proper  to  com- 
pel a  voter  to  disclose  for  whom  he  voted;  and  that  where  the 
object  is  to  show  that  he  voted  illegally,  and  was  therefore 
possibly  guilty  of  a  misdemeanor,  he  should  not  be  required 
to  give  evidence  tending  to  establish  his  guilt.  It  is  a  suffi- 
cient answer  to  these  objections  that  they  are  available  only  to 
the  witness,  and  not  to  the  party.  In  regard  to  the  last  ground, 
there  is  the  further  answer  (the  witness  having  admitted  that 
he  voted),  that  an  answer  to  the  question,  for  whom  he  voted, 
could  have  no  bearing  upon  his  guilt  or  innocence. 

The  objections  to  the  order  in  which  the  proof  of  the  facts 
should  be  introduced,  involved  the  exercise  of  discretion  merely, 
on  the  part  of  the  judge,  which  is  not,  in  such  cases,  review- 
able on  appeal. 

When  a  voter  refuses  to  disclose,  or  fails  to  remember,  for 
whom  he  voted,  I  think  it  is  competent  to  resort  to  circum* 
stantial  evidence  to  raise  a  presumption  in  regard  to  that  fact. 
Such  is  the  established  rule  in  election  cases  before  legislative 
committees,  which  assume  to  be  governed  by  the  legal  rules  of 
evidence:  Cushing's  Law  and  Practice  of  Legislative  Assem- 
blies, sees.  199,  210;  and  within  that  rule  it  was  proper,  in 
connection  with  the  other  circumstances  stated  by  the  witness 
Loftis,  to  ask  him  for  whom  he  intended  to  vote;  not,  however, 
on  the  ground  that  his  intention,  as  an  independent  fact, 
could  be  material,  but  on  the  ground  that  it  was  a  circum- 
stance tending  to  raise  a  presumption  for  whom  he  did  vote. 
The  refusal  to  strike  out  the  testimony  of  Coniad  Hoch  in- 
volved the  same  principle. 

The  poll-lists  of  New  Bremen  and  Croghan  were  rightfully 
admitted.  The  only  fact  in  regard  to  them  which  was  requi- 
site to  be  established  to  authorize  their  admission  as  evidence 
appears  to  have  been  undisputed;  viz.,  that  they  were  the  poll- 
lists  of  these  towns  or  districts,  kept  at  the  election  in  ques- 
tion. The  provisions  of  the  statute  relative  to  such  lists  must 
be  regarded,  mainly,  as  directory  only:  People  v.  Cook,  14  Barb. 
290,  291,  S.  C,  8  N.  Y.  89  [59  Am.  Dec.  451],  and  any  failure 
to  comply  with  such  provisions,  if  lists  were  actually  kept, 
would  not  justify  their  rejection  when  ofifered  in  evidence. 
There  does  not  appear,  however,  to  have  been  any  material 
departure  from  the  directions  of  the  statute  in  keeping  the 
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liflta.  Neither  a  heading  to  show  what  the  paper  was,  nor 
the  signatures  of  inspectors,  or  checks,  was  required:  1  R.  S., 
5ih  ed.,  432,  sec.  34;  436,  sec.  57.  The  anterior  filing  of  one 
of  the  lists  was  of  no  moment  so  long  as  its  genuineness  was 
unquestioned.  What  the  lists  proved  or  failed  to  prove,  could 
not  be  considered  in  deciding  the  question  of  their  admissi- 
KUty. 

There  was  sufficient  evidence  offered  by  the  defendant  to 
justify  the  refusal  of  the  ruling,  asked  for  by  the  plaintiffs' 
counsel,  "  that  no  proof  had  been  given  to  go  to  the  jury  suf- 
ficient to  overcome  the  five  majority  conceded  to  the  relator," 
of  the  votes  given.  The  judge  could  not  be  understood  as 
ruling  that  the  proof  was  sufficient  to  overcome  the  majority, 
but  only  that  it  was  sufficient  to  be  submitted  to  the  jury  for 
their  consideration  as  to  its  effect. 

The  refusal  to  allow  the  examination  of  the  witness  McBea, 
in  reply  to  the  defendant's  proof,  under  the  circumstances  dis- 
closed in  the  case,  presented  only  an  exercise  of  discretion  on 
the  part  of  the  judge,  which  ought  not  to  be  reviewed  here.  If 
there  had  been  no  arrangement  made  on  the  subject  at  the 
close  of  the  plaintiffs'  opening  testimony,  the  evidence  offered 
would  have  been  admissible  in  reply,  as  a  matter  of  right,  and 
its  rejection  would  have  furnished  good  ground  for  a  new  trial. 
But  the  express  reservation,  with  the  approbation  of  the  court, 
of  the  right  to  call  (at  the  close  of  the  defendant's  testimony, 
as  L  understand  the  arrangement)  certain  witnesses  who  were 
named,  '^for  the  purpose  of  showing  that  illegal  votes  had  been 
cast  at  said  election  for  the  defendant,"  might  properly  be 
regarded  as  restricting  the  plaintiff  to  those  witnesses  only,  in 
reply  on  that  subject,  although  the  facts  offered  to  be  proved 
would  have  been  proper  in  reply,  and  might  have  been  proved 
by  any  witnesses,  if  no  arrangement  had  been  made.  It  is 
apparent  that  the  course  attempted  to  be  pursued  by  the 
plaintiffs  might,  if  allowed,  have  operated  as  a  surprise  upon 
the  defendant.  The  judge  in  whose  presence  the  arrangement 
was  made  was  much  better  qualified  to  decide  whether  it  was 
likely  to  do  so  than  this  court  can  be.  The  arrangement  had 
the  effect  to  chango  what  otherwise  would  have  been  a  ques- 
tion of  right  into  one  of  discretion. 

The  two  first  exceptions  to  the  charge  present  only  the  ques- 
tioQ,  ahready  considered,  whether  the  qualificationB  of  the  voters 
eoold  be  inquired  into  on  the  trial,  and  theiefinre  require  no 
ftirther  notice. 
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The  charge  in  relation  to  the  change  of  residence  of  Bellin- 
ger was  too  clearly  correct  to  require  comment:  Andrews  v. 
IJerrioit^  4  Cow.  516,  note  2;  Westlakc  on  Private  Interna- 
tional Law,  36. 

No  doubt  can  arise  in  regard  to  the  correctness  of  the 
charge,  that  where  it  was  proved  that  a  voter  was  alien  bom, 
and  there  was  'prima  facie  evidence  that  he  had  not  become 
a  citizen  by  naturalization  or  otherwise,  the  vote  given  by  him 
must  be  rejected,  unless  proof  of  his  citizenship  was  pro- 
duced. 

The  refusal  to  charge  in  the  case  of  Rivinot,  that  if  the  jury 
found  that  he  was  an  alien  born,  then,  in  the  absence  of  any 
proof  of  naturalization,  his  vote  must  be  disallowed;  and  the 
charge,  that,  in  such  case,  the  legal  presumption  was  that  he 
had  been  naturalized,  presents  a  question  of  greater  difficulty. 
As  a  general  rule,  affirmative  facts  are  not  to  be  predumed, 
but  must  be  proved  by  the  party  asserting  them.  There  are, 
however,  some  exceptions  to  this  rule,  and  the  question  pre- 
sented by  this  part  of  the  charge  is,  whether  the  case  falls 
within  any  of  those  exceptions.  I  am  of  opinion  that  it  does, 
and  that  the  charge  was  correct. 

Greenleaf,  in  his  work  on  evidence,  says:  "  Where  the  neg- 
ative allegation  involves  a  charge  of  criminal  neglect  of  duty, 
whether  official  or  otherwise,  or  fraud,  or  the  wrongful  viola- 
tion of  actual  lawful  possession  of  property,  the  party  making 
the  allegation  must  prove  it;  for  in  these  cases  the  presump- 
tion of  law,  which  is  always  in  favor  of  innocence  and  quiet 
possession,  is  in  favor  of  the  party  charged":  1  Greenl.  Ev., 
sec.  80.  The  request  to  charge,  in  this  case,  involved,  on  the 
part  of  Rivinot,  something  more  than  a  criminal  neglect  of 
duty,  or  fraud.  If  he  voted  without  naturalization,  the  act 
constituted  a  misdemeanor:  1  R.  S.,  6th  ed.,  449,  sec.  13. 
The  presumption  against  positive  crime  cannot  be  less  strong 
than  the  presumption  against  fraud,  or  criminal  neglect  of 
duty.  The  negative,  therefore,  which  was  involved  in  the 
plaintiffs'  request,  could  not  be  presumed,  but  required  to  be 
proved  by  the  party  alleging  it:  Williams  v.  East  India  Co,^  8 
East,  192,  199;  King  v.  Hawkins,  10  Id.  216;  Powd  v.  JfO- 
hank,  2  W.  Black.  851. 

I  can  perceive  no  difference  between  the  present  case  and 
one  where  the  right  to  vote  depends  on  residence.  In  the  case 
of  Commonwealth  v.  Bradford,  9  Met.  268,  the  defendant  was 
indijcted  and  convicted  for  voting  at  the  general  election  in 
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Boston  on  the  11th  of  November,  1844,  when,  as  was  alleged, 
be  was  not  a  qualified  voter,  not  having  resided  in  Boston  the 
six  months  next  preceding  that  election. 

It  was  proved  that  the  defendant  resided  at  Kingston  until 
about  the  Ist  of  April,  1844,  when  he  went  to  Boston,  and  en- 
tered into  partnership  there  with  the  express  understanding 
that  he  should  make  that  place  his  residence;  that  he  con- 
tinned  in  Boston  until  the  election,  with  occasional  returns  to 
Kingston,  where  his  family  remained  until  a  short  time  before 
the  election,  when  they  removed  to  Boston.  There  was  con- 
flicting evidence  as  to  his  declarations  and  intentions  respect- 
ing his  domicile.  The  judge,  at  the  trial,  charged  the  jury 
that  as  "the  defendant's  domicile  was  at  Kingston  until  he 
acquired  one  in  the  city  of  Boston,  the  burden  of  proof  was 
upon  him  to  satisfy  the  jury,  affirmatively,  and  beyond  a  rea- 
sonable doubt,  that  on  the  eleventh  day  of  May,  1844,  he  had 
changed  his  domicile  from  Kingston  to  Boston,  and  then 
dwelt  and  had  his  home  in  that  city."  Chief  Justice  Shaw, 
in  delivering  the  opinion  of  the  supreme  court  upon  this  point, 
said:  "The  court  are  of  opinion  that  this  direction  was  wrong, 
and  that  the  burden  of  proof  was  still  on  the  government  to 
prove  that  the  defendant  had  no  right  to  vote,  and  that  he  had 
not  been  an  inhabitant  of  the  city  six  months.  This,  it  is 
true,  is  a  negative  proposition,  difficult  to  prove,  but  necessary 
in  order  to  charge  a  party  with  a  criminal  offense."  On  that 
ground,  the  conviction  was  set  aside.  In  such  cases,  the  pre- 
sumption in  favor  of  innocence  overcomes  the  presumption, 
which  would  otherwise  arise,  of  the  non-existence  of  the  fact 
not  proved.  To  rebut  such  counter  and  stronger  presumption, 
some  positive  evidence  to  establish  the  negative  is  necessary. 
What  that  should  be  must  depend  on  the  nature  of  the  case: 
Calder  v.  Rutherford,  3  Brod.  <fe  B.  302;  Phill.  Ev.,  Cowen 
and  Hill's  Notes,  196.  The  negative  in  regard  to  naturaliza- 
tion would  ordinarily  be  mach  more  difficult  to  prove  than  it 
would  be  in  regard  to  residence,  but  the  principle  of  both  cases 
is  the  same:  Rex  v.  Rogers^  2  Camp.  654;  Rex  v.  Twyning,  2 
Bam.  ft  Aid.  886;  Hichs  v.  Martin,  9  Martin,  0.  S.,  47;  1  Cowen 
mod  Hill's  Notes,  note  325,  p.  423.  Full  and  conclusive  proof, 
where  a  party  has  the  burden  of  proving  a  negative,  is  not 
required,  but  even  vague  proof,  or  such  as  renders  the  exist- 
ence of  the  negative  probable,  is  in  some  cases  sufficient  to 
chaiige  the  burden  to  the  other  party:  Calder  v.  Rutherford^  8 
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Brod.  &  B.  302.    The  last  request  of  the  plaintiffs'  counsel 
was  therefore  properly  overruled. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Emott,  Rosekrans,  and  Balcom,  JJ.,  concurred. 

Denio,  C.  J.)  filed  a  dissenting  opinion. 

Wright  and  Marvin,  JJ.,  also  dissented. 

Judgment  affirmed. 

CoNTBsmNo  Elections  bkoauss  of  Illbqal  Vom,  Evidimcj  Aimnn- 
BLB  TO  Show  What  Votes  are  Illegal  and  for  Whom  Thet  wxke 
Cast,  and  Power  to  Compel  Unqualified  Voter  to  Disclose  for  Whom 
He  Voted.  — In  judicial  prooeedings,  to  determine  the  right  to  aa  electiyo 
office,  the  real  question  in  issue  is,  Who  has  received  the  highest  number  of 
Totes  for  that  office  at  the  election?  Dobyna  v.  Weadon^  60  Ind.  298;  Lamer 
T.  OalaUu,  13  La.  Ann.  175;  Fish  v.  Co//«fu,  21  Id.  289;  Prince  y.  SkUTm,  71 
Me.  361;  Hcarbaugh  y.  People,  33  Mich.  241;  Pradai  y.  Rameey,  47  Miss.  24; 
JwHana  y.  HiO,  60  N.  H.  140;  Peoj^  y.  Thornton,  25  Hun,  460,  citing  the 
principal  case;  State  t.  Norton,  46  Wis.  332.  It  \a  therefore  competent  to 
go  behind  the  ballot-box  and  purge  the  returns  by  proof  that  votes  were  re- 
ceived and  counted  which  were  cast  by  persons  not  qualified  to  vote:  Prmee 
T.  SkUlm,  71  Me.  361,  371,  citing  the  principal  case;  Mann  v.  Caseidy,  1 
Brewst.  11.  It  is,  however,  incumbent  upon  the  person  who  contests  the  re- 
turns to  show  that  the  illegal  votes  received  and  counted  were  sufficient  to 
change  the  result.  It  is  no  objection  to  an  election  that  illegal  votes  wero 
received  or  legal  votes  rejected,  unless  the  majority  is  thereby  changed:  TVnt- 
tees  V.  (?t&&8,  2  Gush.  39;  InhabUants  v.  Steams,  21  Pick.  148;  Daly  v.  Peiroff, 
10  Phila.  389;  In  the  Matter  qf  McCuUaugh,  12  Id.  670;  McOrary's  American 
Law  of  Elections,  sec  444.  In  the  case  of  People  v.  TJiornton,  25  Hun,  466, 
the  defendant,  while  a  candidate  for  the  office  of  county  judge,  publicly 
promised  the  electors  of  his  county  that,  if  elected,  he  would  perform  the 
duties  of  the  office  for  a  sum  much  less  than  the  statutory  salary,  it  was  held 
that  the  votes  cast  for  him  by  reason  of  his  having  made  that  promise  were 
illegal;  but  that  the  contestant,  in  order  to  oust  the  defendant,  must  prove, 
affirmatively,  that  a  certain  number  of  votes  in  excess  of  the  majority  of  the 
defendant  were  cast  for  him  under  such  influence.  But  in  an  election  for  an 
office,  a  party  may  show  such  a  number  of  illegal  votes  for  his  opponent,  in 
excess  of  illegal  votes  for  himself,  as  would  leave  him  a  majority  of  the  legiJ 
votes  cast;  and  if  it  should  appear  that  he  liad  received  the  majority  of  the 
legal  votes  cast,  excluding  the  illegal  votes,  he  should  prevail:  PaUom  v.  Coatee, 
41  Ark.  Ill;  StaU  v.  O'Heam,  58  Vt  718. 

Evidence  of  Illeoalitt  of  Votes.  — As  a  general  rule,  a  person  who  has 
voted  is  presumed  to  have  been  qualified  until  the  contrary  is  proved:  Daie 
V.  Irtoih,  78  HL  170;  People  v.  Thornton,  60  How.  Pr.  471,  citing  the  prin- 
cipal case;  McCrary's  American  Law  of  Elections,  sec  62.  And  where  a 
person  votes  at  an  election  without  having  been  registered,  and  without  any 
proof  of  right,  if  it  does  not  appear  that  he  was  challenged,  or  that  any  ob- 
jections were  made  to  his  voting,  the  presumption  must  be  that  he  wms  a 
legal  voter,  and  so  known  to  the  judges  of  eleotion:  Dale  r,  /rww,  mipra. 

Where  an  alien  bom  person  votes  at  an  election^  the  presomptioii  that  be 
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b  not  entitled  to  vote,  aiinng  from  the  fact  of  being  alien  bom,  is  not  soffi- 
cimt  to  exclude  his  ^ote  on  a  contest,  bat  the  presumption  will  be  that  he 
Toted  legally.  The  presomption  of  law  against  the  fact  of  the  commission  of 
crime  will  ovenx>me  the  one  against  his  right  to  vote,  arising  from  the  fact  of 
his  foreign  birth.  Bnt  where  a^  person  of  foreign  birth,  who  was  a  minor 
when  be  came  to  this  conntry,  testifies  that  he  had  never  been  naturalized, 
and  that  he  did  not  know  that  his  father  had  1>een,  this  affords  prima  /ode 
proof  that  he  was  not  entitled  to  vote,  notwithstanding  he  has  voted:  Beard*- 
town  V.  VhrgMa,  76  HL  34;  New  Jeney  Cane,  1  Bartlett,  24;  McCrary's  Ameri- 
can Law  of  Elections,  sec.  294.  In  Vermont,  it  is  held  that  while  the  vote  of 
a  person  whose  name  is  on  the  check-list,  and  who  is  a  resident,  cannot  law- 
fully be  rejected,  yet  the  Ust  is  not  conclnsive  that  he  is  a  legal  voter:  State 
T.  &Htamy  58  Vt.  718.  It  is  also  held  in  GaHfomia  that^  in  an  election  con- 
test, evidence  may  be  admitted  to  prove  that  registered  voters  are  not  citixens: 
Presion  v.  Culbertaon,  58  CaL  198. 

Where  it  is  conceded  that  the  respondent,  by  the  official  retoms,  had  a 
majority  of  one,  and  the  relator  seeks  to  overcome  this  by  showing  that  cer- 
tain votes  cast  for  the  respondent  were  illegal,  and  the  respondent  in  torn 
undertakes  to  show  that  illegal  votes  were  cast  for  the  relator,  the  parties 
have  a  right  to  have  proper  questions  proposed  for  the  purpose  of  ascertaining 
whether  certain  alleged  illegal  voters  voted,  for  whom  they  voted,  and 
whether  they  were  legally  entitled  to  vote,  submitted  to  the  jury,  and  their 
rejection  is  error:  Harhaugh  v.  People^  33  Mich.  241.  And  where  it  is  shown 
that  a  certain  person  who  is  claimed  to  have  been  an  illegal  voter  voted  at  a 
certain  place,  it  is  competent  to  ask  the  jury  to  find  specially  whether  he  was 
duly  registered  in  that  ward,  since,  if  diQy  registered,  he  was  prima  fade 
entitled  to  vote:  Id.  And  it  is  not  a  valid  objection  to  special  questions  to 
the  jury  as  to  whether  a  named  person  was  "  duly  re^tered,"  or  was  a  "legal 
voter,"  and  "if  not,  why  not,"  that  it  requires  them  to  pass  upon  questions 
of  law;  the  application  of  legal  principles  to  the  evidence  in  the  case,  and  to 
draw  conclusions  therefrom,  is  not  beyond  the  province  of  the  jury:  Id. 

EvTDXNCE  TO  Show  FOB  Whom  Illxo al  Votes  WERE  Cast.  —  The  ballot 
has  been  generally  adopted  in  this  country,  and  principally  because  it  affords 
the  voter  the  means  of  preserving  the  secrecy  of  his  ballot.  And  this  secrecy 
is  sacredly  guarded,  not  merely  when  he  deposits  his  vote,  but  for  all  time, 
unless  he  sees  fit  to  voluntarily  divulge  for  whom  he  voted:  McCrary*s  Ameri- 
can Law  of  Elections,  sec.  194.  But  a  person  who  votes  without  being  quali- 
fied is  not  entitled  to  the  privileges  of  a  legal  voter:  Id.,  sec.  301.  The 
qoestioin  whether  or  not  the  unsworn  declarations  of  illegal  voters  should  be 
received  to  show  the  fact  that  they  voted,  or  that  they  were  not  legally  quali- 
fied to  vote,  is  one  upon  which  the  authorities,  although  not  numerous,  are 
decidedly  conflicting.  McCrary  says  on  this  subject:  "The  English  authori- 
ties, though  not  entirely  uniform,  are  generally  in  favor  of  admitting  such 
declarations,  and  perhaps  the  weight  of  authority  in  this  country  is  the  same 
way,  though  it  cannot  be  denied  that  the  tendency  in  the  more  recent,  and, 
we  think,  also  the  better  considered  cases,  is  to  exclude  this  evidence  as 
hearsay  ":  American  Law  of  Elections,  sec.  270L 

In  Oitkland  v.  Sdtuyler,  9  Kan.  569,  it  was  decided  that  on  the  trial  of  a 
contested  oounty-seat  election,  a  witness  cannot  be  allowed  to  state  what 
other  persons,  not  parties  to  the  record,  told  him  subsequent  to  the  election, 
as  to  the  number  of  times,  and  the  names  under  which  they  claimed  to  have 
voted.  Brewer,  J.,  who  delivered  the  opinion  in  that  case,  in  discussing  this 
qnestiio,  aid:  "That  so  much  of  this  testimony  as  purports  to  give  the  state- 
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ments  of  third  parties  aa  to  the  number  of  times  and  the  names  under  which 
they  had  voted  is  hearsay  and  incompetent,  seems  to  us  clear.  It  is  the 
testimony  of  what  other  persons  told  the  witness,  persons  not  parties  to  the 
suit,  BO  that  their  admission  could  be  receivable.  These  declarations  were 
not  made  at  the  polls  by  persons  conducting  the  election,  and  so  as  to  make 
part  of  the  res  f/esUe;  nor  do  they  accompany  a  principal  fact  which  they  serve 
to  qualify  or  explain.  They  are  sim2)ly  statements  concerning  past  transac- 
tions by  strangers  to  the  record.  They  come  within  none  of  the  exceptions 
to  the  rule  which  excludes  hearsay  testimony.  It  was  perfectly  legitimate 
and  competent  to  prove  tlie  casting  of  fraudulent  votes,  but  it  was  not  com< 
potent  to  prove  that  fact  by  the  swatements  of  parties  who  claimed  to  have 
east  them.  It  may  be  said  that  the  contest  was  between  Lyndon  and  Bur- 
lingame,  and  that  all  persons  supporting  either  were  principals  on  the  one 
side  or  the  other.  But  this  is  true  no  more  in  case  of  a  contest  between  towns 
for  tho  county  seat  than  between  individuals  for  an  office.  Surely,  a  candi- 
date for  the  office  of  governor  would  hardly  feel  that  all  who  voted  for  him 
BO  far  represented  him  that  in  case  of  a  contest  their  admissions  and  state- 
ments could  bind  him  on  the  question  of  fraudulent  votes.  No  more  is  it 
true  in  the  present  case.  We  have  examined  the  cases  of  People  v.  Pease,  27 
N.  Y.  45,  StaU  V.  Olin,  23  Wis.  319,  and  the  note  in  3  McCord,  230;  and  se 
far  as  they  enunciate  any  principle  contrary  to  the  doctrines  here  announced^ 
we  disapprove  them." 

In  the  case  of  People  v.  Cicott,  16  Mich.  283,  it  was  decided  that  a  legal 
voter  cannot  be  compelled  to  disclose  for  whom  he  voted,  and  no  one  else  can 
give  testimony  upon  that  point,  unless  the  voter  himself  has,  at  the  time  of 
voting,  made  the  contents  of  his  ballot  public  by  his  own  consent.  No  knowl- 
edge of  its  contents,  obtained  without  his  consent,  is  admissible.  Evidence 
of  his  statements  conceruiug  his  vote,  whether  made  before  or  after  casting 
it,  not  accompanied  by  an  exhibition  of  its  contents,  is  not  admissible;  neither 
can  proof  of  the  external  appearance  of  the  ticket  be  allowed  to  prove  for 
whom  ho  voted,  where  there  are  several  names  on  the  ticket,  and  where  tliere 
are  split  tickets  polled. 

So  in  People  v.  Commiasionera  qfOrand  County,  7  Col.  190,  it  was  held  that 
the  unsworn  declaratious  of  parties  touching  their  qualifications  as  voters^ 
after  the  election,  and  who  were  not  present  at  the  trial  to  contradict  or  ex- 
plain such  declarations,  were  properly  excluded  as  mere  hearsay.  In  Bennls- 
town  v.  Virtjinia,  7G  IlL  34,  it  was  held  that  on  the  contest  of  an  election,  the 
voter  being  considered  a  party  as  against  the  contestant,  his  declaration* 
showing  his  want  of  qualification  to  vote  may  be  shown  against  hiui,  after 
first  proving  that  he  voted  adversely  to  the  contestant,  on  the  ground  that 
such  declarations  are  against  his  interest.  But  where  it  is  not  shown  by 
other  competent  evidence  how  he  voted,  such  declarations  are  not  admissible. 
And  where  the  ballots  are  lost,  the  unsworn  declarations  of  the  voter  as  to 
bow  he  voted  are  not  competent  to  prove  how  he  in  fact  did  vote. '  But  in 
CUy  qf  BeanUtown  v.  Ciif/.q/'  Virginia,  81  Id.  541,  it  was  held  that  the  decU- 
rations  of  a  person,  made  some  time  after  having  voted  at  an  election,  admit- 
ting or  stating  facts  showing  he  was  not  a  legal  voter,  are  inadmissible  aa 
evidence  to  show  his  disqualification  to  vote.  But  where  the  person,  when 
sought  after  to  vote,  stated  that  he  was  alien  born,  and  had  no  right  to  vote, 
and  immediately  after  the  election  stated  the  same  thing,  such  declarations 
may  be  shown  as  part  of  the  res  gestae.  And  in  PaUon  v.  Coolea,  41  Ark.  1 1 1, 
130,  Eakin,  J.,  delivering  the  opinion  of  the  court,  said:  "Notwithstanding 
some  conflict  on  the  question  as  to  whether  or  nut  the  declarations  of  a  voter» 
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M  to  the  fact  of  hii  Toting,  and  how  he  voted,  should  be  reoetved,  we  incline 
fco  the  opinion  that  they  should  be,  when  the  purpose  is  not  to  reject  the  par- 
tienlar  Totes,  but  to  show  the  existence  of  a  fraudulent  combination,  by  deo- 
bfationa  composing  a  part  of  the  res  tjenUx" 

On  the  general  question  under  consideration,  the  court,  in  the  case  of  CUf 
qf  Beardstown  t.  CUy  qf  Virginia^  81  111.  549,  said:  "As  stated  in  the  former 
opinion,  it  is  the  practice  of  legislative  bodies,  in  election  contests,  to  admit 
such  declarations  to  more  or  less  extent.  There  is  but  little  judicial  author- 
ity on  the  subject,  and  that  conflicting.  People  v.  Peaae,  27  N.  Y.  45,  and 
State  V.  Olm,  23  Wis.  309,  are  authorities  in  favor  of,  and  OiUeland  v.  Schuyler, 
9  Kan.  569,  against,  their  admission.  Under  the  state  of  the  authorities  on 
the  subject^  we  will  not  commit  ourselves  to  any  absolute  rule  of  admission, 
or  rejection  of  such  declarations,  further  than  may  be  necessary  for  the  de- 
cision of  the  present  case."  In  the  case  of  State  v.  OUn,  23  Wis.  319,  referred 
to  in  the  foregoing  extract,  Dixon,  C.  J.,  who  delivered  the  opinion  of  the 
eoart^  in  discussing  this  question,  said:  "The  testimony  of  the  witness, 
Da  Qnine,  was  properly  received.  He  testified  that  of  ten  witnesses  who  had 
been  severally  sworn,  and  each  of  whom  declined  to  answer  whether  he  had 
voted  at  the  election  in  question,  and  how  he  voted,  on  the  ground  that  the 
answer  might  tend  to  criminate  himself,  each  of  them  had  told  him  before 
the  trial  that  he  had  voted  at  the  election  for  the  removal  of  the  county  seat, 
and  that  he  was  a  foreigner,  and  had  not  declared  his  intention  to  become  a 
eitinn.  The  objection  to  this  evidence  is  that  it  was  hearsay.  To  a  certain 
extent  this  may  be  so;  but  the  well-settled  and  uniform  practice  is  to  allow 
it  in  contests  of  this  nature:  People  v.  Peasej  27  N.  Y.  45,  and  authorities 
there  cited.  The  reason  of  the  rule,  or  rather  of  the  exception,  is,  that  a  per- 
son who  has  voted  at  an  election  is  always  considered  as  a  party,  when  the 
result  of  the  election  is  in  controversy,  and  on  that  ground  his  declarations, 
Tduntarily  made,  are  admissible.  It  is  considered  to  be  a  question  between 
the  voter  and  the  party  questioning  his  vote,  and  not  merely  between  the 
party  holding  the  office  and  him  who  claims  it." 

The  constitution  of  Indiana  provides  that  "all  elections  by  the  people 
ahall  be  by  ballot.'*  The  legislature  passed  an  act  providing  that  the  in- 
spector of  election,  upon  receiving  the  ballot  of  a  voter,  should  number  the 
nme  on  the  back  to  correspond  with  the  number  placed  opposite  the  name 
of  sach  voter  on  the  poll-list.  In  the  case  of  Williams  v.  Stein,  38  Ind.  89, 
8.  C,  10  Am.  Rep.  97,  the  supreme  court  of  Indiana  held  that  the  act  was 
nnoooetitutional  and  void,  and  that  it  was  not  competent  for  the  legislature 
to  provide  for  numbering  the  ballots  in  such  a  manner  as  to  destroy  their 
secrecy.  A  like  decision  was  rendered  upon  a  similar  statute  of  Minnesota 
by  the  supreme  court  of  that  state,  in  Brisbin  v.  Ckary,  26  Minn.  107.  See 
also  licCraiy's  American  Law  of  Elections,  sec  413;  Cooley 's  Const.  Lim.  604. 
The  constitution  of  Pennsylvania,  adopted  in  1873,  contains  the  following 
provisions:  "Every  ballot  shall  be  numbered  in  the  order  in  which  it  shall 
be  received,  and  the  number  recorded  by  the  election  officers  on  the  list  of 
voters  opposite  the  name  of  the  elector  who  presents  the  ballot.  ....  The 
election  officers  shall  be  sworn  or  affirmed  not  to  disclose  how  any  elector 
diall  have  voted,  unless  required  to  do  so  as  witnesses  in  a  judicial  proceed- 
ing^: Const  Penn.  (1873),  art.  8,  sec.  4.  The  constitution  of  Missouri, 
adopted  in  1875,  and  that  of  Colorado,  adopted  in  1876,  contain  like  pro- 
visions: Const  Mo.  (1875),  art  8,  sec.  3;  Const  CoL  (1876),  art.  7,  sec.  8. 
In  the  case  of  Daly  v.  Petrcff,  10  Phila.  389,  Thayer,  P.  J.,  delivering  the 
opinion  of  the  court,  referring  to  that  provision  of  the  constitution,  said: 
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"Tlie  nvmbeting  of  the  ballots  required  by  the  new  conatitQtioa  is  a  win 
proYiaioii,  intended  as  an  additional  safeguard  against  firand,  and  presenting 
a  ready  means  of  oorreoting  the  return  by  the  examination  of  the  illegal 
votes.  It  is  a  touchstone  which  may  be  properly  applied  in  every  case 
where  a  vote  has  been  received  and  counted,  which  is  shown  to  have  been 
illegal,  and  which,  if  thrown  out»  would  alter  the  result  of  the  election." 

But  in  that  case  it  was  held  that  the  court  will  not  order  the  ballot-bozee 
to  be  opened  in  order  to  ascertain  for  whom  the  illegal  votes  were  cast^  unless 
the  illegal  votes  proved  are  sufficient  in  number  to  alter  the  result  of  the  elec- 
tion. And  In  Hie  liaUer  qf  McCuUough,  12  Phila.  570,  it  was  decided  that  in 
an  election  contest,  an  order  to  open  the  ballot-boxes  and  to  inspect  the  bal- 
lots of  particular  voters  whose  votes  are  alleged  to  have  been  illegal,  in  order 
to  ascertain  for  whom  they  voted,  will  not  be  granted  until  the  evidence  oa 
both  sides  has  been  closed,  and  the  illegality  of  the  votes  proven,  nor  unless 
the  declared  result  of  the  election  would  be  thereby  changed.  Thayer,  J., 
who  deliverea  the  opinion  of  the  court  in  that  case,  said:  "  When  all  the  evi- 
dence on  both  sides  is  in,  if  it  appears  with  reasonable  certainty  that  the  vote 
cast  was  an  illegal  vote,  and  that  it  might,  either  alone  or  in  conjunction  wxtii 
other  similar  votes,  change  the  declared  result,  then  it  would  become  the  duty 
of  the  court  to  make  the  necessary  order  to  examine  that  vote,  and  to  ascer- 
tain for  whom  it  was  cast  and  counted.  To  look  into  the  ballot  of  a  voter  in 
order  to  ascertain  and  to  publish  to  the  world  how  he  voted,  before  we  have 
heard  the  evidence  in  support  of  hia  right  to  vote,  would,  it  appears  to  us,  be 
an  infringement  of  his  constitutional  rights.  In  the  present  case,  the  peti- 
tioners have  completed  their  evidence,  but  the  evidence  on  the  part  of  the 
respondents  has  not  yet  been  put  in.  Kow,  it  may  very  well  be  that  when 
that  evidence  has  been  put  in,  some  of  the  voters,  whose  right  to  vote  has 
been  impeached  by  the  petitioners'  testimony,  may  clearly  establish  the 
legality  of  their  votes.  In  that  case,  we  ought  not  to  direct  an  examination 
of  their  ballots.  In  a  proceeding  of  so  much  delicacy  we  must  be  careful, 
while  we  use  every  possible  means  to  maintain  the  purity  of  the  ballot-box, 
not  to  destroy  the  constitutional  right  of  the  lawful  voter  to  hia  secret  ballot.*' 

Can  Unq0ali7I£d  Voter  be  Compelled  to  State  fob  Whom  He  Voted? 
The  authorities  are  all  agreed  that  a  legal  voter  cannot  be  compelled  to  dis- 
close for  whom  he  voted:  McCrary's  American  Law  of  Elections,  sec.  195;  In 
the  Locust  Ward  Election,  4  Pa.  L.  J.  341  (3  Clark,  11);  TJumpwn  v.  Ewing, 
1  Brewst  67;  In  the  Matter  qf  McCfuUough,  12  Phila.  570;  People  v.  Cieott^ 
10  Mich.  283.  The  ballot  of  the  legal  voter  is  inviolable.  And  so  long  as 
the  legality  of  a  vote  cast  by  a  voter  is  in  doubt,  he  cannot  be  compelled  to 
disclose  for  whom  he  voted:  People  v.  Cicott,  16  Mich.  283;  In  the  Loaut  Ward 
Election,  4  Pa.  L.  J.  341;  In  the  Matter  qf  McCuUougli,  12  Phila.  570;  Kneaea't 
Case,  2  Pars.  553;  State  v.  HUmantel,  23  Wis.  422;  McCrary's  American  Law 
of  Elections,  sec.  301.  A  legal  voter  may,  however,  waive  his  privilege,  and 
testify  for  whom  he  voted:  Kneaas^s  Case,  2  Pars.  553;  McCrary's  American 
Law  of  fllections,  sec.  301.  In  People  v.  Board  of  Supervisors,  58  How.  Pr. 
145,  it  was  said  by  the  court,  citing  the  principal  case,  that  in  an  action  in 
the  nature  of  a  quo  warranto,  the  voter  can  be  examined  as  a  witness  to  prove 
for  whom  be  voted.  But  this  statement  seems  to  be  too  broadly  made,  and 
is  not,  we  think,  sustained  by  the  authorities  cited  in  its  support.  In  the 
case  of  State  v.  HUmatUel,  23  Wb.  309,  it  was  decided  that  the  privilege  on 
the  part  of  a  witness  to  refuse  to  testify  for  whom  he  voted  at  an  election,  is 
strictly  confined  to  those  who  were  legally  entitled  to  vote  at  such  election, 
md  iocs  not  extend  to  those  whose  votes  were  received  in  violation  of  the 
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fegistry  law.  Ducan,  0.  J.,  who  delivered  the  opinioii  of  the  court  in  that 
case,  in  diwcoamng  this  qaestion,  said:  "Does  the  privilege  of  the  secret  bal- 
lot, caBceding  it  to  exist,  extend  to  a  person  who  voted  illegally?  In  answer- 
ing this  qnestion,  it  is  plain  that  no  distinction  can  be  made  between  different 
individuals  or  classes  of  individuals  who  vote  in  actual  violation  of  law.  We 
cannot  discriminate  between  such  as  have  some  or  most  of  the  requisite  legal 
qualifications  to  entitle  them  to  vote  and  those  who  have  none.  If  one  per- 
■oo  who  votes  illegally  may  claim  the  privilege,  then  all  may  do  so.  Oan  a 
person  who,  under  no  drcumstances,  would  have  been  entitled  to  vote,  but 
who  nevertheless  did  vote,  claim  the  privilege  T  Can  such  a  one,  who  pro- 
cures his  vote  to  be  received  by  fraud  or  force,  or  through  the  mistake,  in- 
advertence, or  corruption  of  the  inspectors,  claim  the  privilege  T  In  reason 
and  justice  we  say  not;  and  if  he  cannot,  then  any  other  person  who  votes, 
having  no  legal  right,  cannot,  even  though  the  giving  and  receiving  of  the 
vote  involves  no  moral  guilt  or  intentional  violation  of  the  law  on  the  part  of 
either  the  voter  or  inspectors.  The  turning  point  of  the  inquiry  is,  whether 
the  privilege  is  confined  to  persons  voting  lawfully.  We  think  that  it  is.  It 
ii  aid  to  spring  from  the  policy  of  the  statute,  which  authorizes  legal  voters, 
bat  no  others,  to  vote  by  ballot.  It  would  seem  to  be  a  most  obvious  pervert 
nan  of  this  pdicy,  were  the  privilege  extended  to  persons  not  within  the  stat- 
«te^  Imt  who  acted  in  direct  opposition  to  it.  Thus  we  think  that  the  peculiar 
fig^t  or  immunity  of  the  lawful  voter,  growing  out  of  the  policy  of  the  law 
with  regard  to  such  persons,  cannot  be  claimed  by  one  who  is  not  a  lawful 
Toter.**  An  illegal  voter  cannot  be  compelled  to  testify  whether  he  voted  at 
the  election  in  question,  when  his  answer  would  tend  to  criminate  himself: 
StaU  V.  OAn,  23  Wis.  900;  McCrary's  American  Law  of  Elections,  sec.  301. 
Bat  althou^  an  illegal  voter  cannot  be  compelled  to  criminate  himself  by 
eaewering  the  question  whether  he  voted  at  the  election  in  question  or  not^ 
yet  this  is  a  personal  privilege  which  he  may  waive.  And  if  he  does  waive 
il^  and  answers  that  he  did  vote,  or  if  from  other  evidence  it  is  proved  that 
he  did  vots^  it  seems  that  he  may  then  be  compelled  to  tell  for  whom  he 
▼oted:  Thon^BOn  v.  Euring,  1  Brewst.  67;  McCrary's  American  Law  of  Elec- 
iUmM,  see.  196w  And  if  he  cannot  be  found,  or  fails  to  remember  the  contents 
td  the  illegal  ballot,  such  contents  may  be  shown  by  other  evidence:  Peopk 
▼.  CkoU,  16  Mich.  283;  McCrary's  American  Law  of  Elections,  sec.  196. 

When  a  voter  refuses  to  disclose  or  fails  to  remember  for  whom  he  voted, 
ft  is  oonipetent  to  resort  to  circumstantial  evidence  to  raise  a  presumption  in 
vegwd  to  the  £act:  McCrary's  American  Law  of  Elections,  sec.  293.  Where 
npatent  ambignitj  is  raised  in  respect  to  the  name  of  a  candidate  on  a  ballot, 
tiie  ▼oter  who  casts  the  same  may,  if  he  so  elects,  be  allowed  to  testify  for 
whom  he  intended  to  vote^  or  what  he  intended  by  the  ballot:  McKtmum  v. 
Feaple^  110  EL  30S.  But  where  the  ballot  of  a  voter  shows  that  he  voted 
one  way  and  the  voter  testifies  that  he  voted  the  other  way,  in  the  absence 
ef  proof  of  fraud,  his  testimony  cannot  be  received  to  show  that  he  intended 
to  vote  in  opposition  to  his  ballot:  BeardMown  v.  Virgmki,  76  Id.  34;  see 
also  People  v.  Secman^  5  Denio^  409,  412,  where  Whittlesey,  J.,  delivering 
the  opinion  of  the  court,  said:  "l^e  intention  of  the  elector  cannot  be  thus 
inquired  into  when  it  is  opposed  or  hostile  to  the  paper  ballot  which  he  has 
deposited  in  the  ballot-box." 

MocsBLLAinEOU!!.  — While  in  Illinois,  a  court  of  equity  will  not  entertain 
n  bill  to  determine  which  of  two  persons  is  elected  to  an  ofiice,  it  may  de- 
tennme  where  a  county  seat  is  located,  although  it  may  involve  the  qnes- 
whether  illegal  votes  were  cast  at  an  election  to  determine  its  loca- 
▲k.  Dxc.  Vol.  LXXXIV-18 
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tioD,  and  to  correct  the  oanvass  of  the  vote:  Bofen  ▼.  Smiih,  47  HI.  482$ 
People  V.  WiarU,  48  Id.  263.  Allegations  in  an  application  for  leave  to  file  a 
quo  warranto,  which  rest  on  the  illegality  of  votes  on  different  grounds,  most 
specify  the  number  illegal  on  each  ground,  and,  as  far  as  possible,  the  names  of 
all  the  illegal  voters,  and  wherein  illegal:  CoUina  v.  ffugT,  63  Ga.  207.  Where 
a  person  votes  by  mistake  in  the  wrong  precinct,  and  induces  the  inspector 
to  withdraw  and  destroy  the  ballot  which  he  says  he  voted,  he  cannot  there- 
after vote  in  his  own  precinct  at  the  same  election,  and  his  second  vote  is 
illegal:  ffarbaugh  v.  People  ex  rel,  Cioott,  33  Mich.  241.  Where  an  unconsti- 
tutional statute  prohibits  electors  voting  at  an  election  from  voting  for  mora 
than  two  of  three  candidates  for  a  certain  office,  the  votes  cast  at  such  elec- 
tion for  only  two  candidates  are  not  thereby  made  illegal:  People  v.  Perkif^ 
80  K.  Y.  624.  At  an  election  for  supervisar,  three  persons  came  to  the  win- 
dow where  votes  were  taken,  and  offered  their  ballots  and  affidavits,  when 
the  partisans  of  one  of  the  candidates  knocked  them  down  and  drove  them 
away,  and  would  not  allow  any  one  to  vote  except  for  their  candidate,  and 
thereby  deterred  others  from  offering  to  vote,  and  the  votes  of  the  three  per- 
sons so  driven  away  were  received  by  one  of  the  judges  at  a  back  docnr, 
which,  if  counted,  re-elected  the  then  present  supervisor.  On  quo  vxtrranto 
by  the  candidate  against  whom  those  three  votes  were  counted,  to  oust  the 
incumbent,  it  was  held  that  the  relator  could  not  be  allowed  to  show  that 
the  three  persons  against  whom  the  violence  was  used  were  not  legal  voters, 
as  that  was  a  question  for  the  judges  of  the  election  to  decide,  and  not  for 
the  people  or  partisans  of  the  candidate,  and  his  partisans  having  prevented 
such  decision,  he  should  not  be  allowed  to  raise  that  question:  Souqf  v.  People 
113  ni.  109. 

Thb  pkinoipal  gasb  is  orrsD  in  these  cases  to  the  following  points:  A  vote 
is  but  the  expression  of  the  will  of  the  voter:  Stale  v.  Oreen,  37  Ohio  St.  230; 
the  duties  of  the  board  of  examiners  of  election  returns  are  purely  ministerial: 
Cflark  V.  Board  qf  Ex,  qf  Hampden  Co.,  126  Mass.  286;  Cfoetxhens  v.  MaUhew- 
§on,  5  Lans.  220;  S.  C,  61  N.  Y.  436;  the  certificate  of  the  canvassers  of  elec- 
tion may  be  overthrown  by  oral  testimony:  People  v.  McChure,  2  Hun,  274; 
S.  C,  4  Thomp.  &  C.  661;  a  party  may  go  behind  the  certificate  of  the  in- 
spectors, and  prove  upon  the  trial  before  a  jury,  by  the  best  evidence  the 
nature  of  the  case  will  admit  of,  what  is  the  people's  will,  what  is  the  truth, 
and  may  correct  any  error  occurring  by  reason  of  any  negligence,  mistake,  or 
fraud  of  the  inspectors  or  others:  People  v.  Tfiaelter,  7  Lans.  282;  in  proceed- 
ings by  information  to  try  the  title  to  an  office,  the  burden  is  upon  the  defend- 
ant to  show  his  right,  and  failing  to  do  this  judgment  must  go  against  him: 
Jud&on  V.  Thadier,  55  N.  Y.  529;  where  on  the  trial  it  appears  from  facts 
proved  that  votes  cast  for  M.  M.  Smith  were  intended  for  Moses  M.  Smith, 
it  is  error  for  the  canvassers  to  refuse  to  count  such  votes  for  Moses  M.  Smith: 
People  V.  SmitJt,  45  Id.  779;  full  and  conclusive  proof  is  not  required  where 
a  party  has  the  burden  of  establishing  a  negative,  but  even  vague  proof,  or 
such  as  renders  the  existence  of  the  negative  probable,  is  in  some  cases  suffi- 
cient to  change  the  burden  to  the  other  party:  Beardstown  t.  FtfymM^  76  DL 
44. 
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Shaw  v.  Dwiqht. 

[27  NlW  YOBK,  244.] 

Aonov  TO  Qbkain  Oaboillation  of  Prior  Jxtdomemts  Whioh  ark  Ap- 
TAMEBT  Lnirs  apoQ  the  lancU  of  a  judgment  debtor,  but  which  hare 
bem  in  &ot  paid,  znay  be  maintained  by  a  judgment  creditor  having  no 
title  to  the  land,  but  only  a  general  lien  by  judgment;  and  it  is  no  valid 
objection  to  rach  a  aoit^  that  the  defendant  does  not  inequitably  set  up 
a  title,  but  ebdms  only  a  lien  by  way  of  judgment.  Kor  is  it  necessary, 
to  w»*wit^i«  such  actioiiy  that  Uie  creditor  should  have  issued  execution 
to  the  county  in  which  the  lands  lie.  It  is  sufficient  that  an  execution 
has  been  retained  unsatisfied  in  the  county  where  the  debtor  resides, 
and  that  his  judgment  is  a  lien  on  the  land. 

Appeal  from  the  supreme  court.    The  opinion  states  the 

TFiOiom  0.  Noyes,  for  the  appellant. 
John  H.  Reynoldij  for  the  respondent. 

By  Court)  Denio,  C.  J.    The  plaintiff,  a  judgment  creditor 
of  the  defendant  St.  John,  commenced  this  action  to  obtain  a 
judgment  of  the  supreme  court  for  the  setting  aside  and  can- 
cellation of  two  prior  judgments  which  St.  John  had  confessed 
in  favor  of  the  defendant  Dwight,  on  the  ground  that  they  had 
been  paid,  but  were  kept  on  foot  by  Dwight,  who  threatened 
to  sell  the  land  of  St.  John  thereon.    The  judge  before  whom 
the  case  was  tried  found  the  fact  of  such  payment,  and  judg- 
ment was  given  directing  their  cancellation.    This  judgment  is 
claimed  to  be  erroneous,  because,  as  it  is  argued,  a  suit  will 
not  lie  by  a  judgment  creditor  against  a  person  having  a  prior 
judgment  which  is  alleged  to  be  kept  on  foot  fraudulently  or 
inequitably;  but  it  is  urged  that  one  or  both  of  the  parties 
must  have  obtained  a  title  to  the  land  claimed  to  be  encum- 
bered, before  such  a  litigation  can  be  entertained.    It  was 
conceded  that  the  debtor  owned  lands  in  the  counties  of 
Wayne,  Tompkins,  and  Tioga,  and  all  the  judgments  were 
docketed  in  those  counties.    The  plaintiff  had  caused  to  be 
issued,  and  returned  nvUa  bona^  an  execution  on  his  judg- 
ment to  the  sheriff  of  the  city  and  county  of  New  York,  in 
which  city  the  defendant  resided,  but  had  not  issued  any  exe« 
cution  in  either  of  the  counties  where  the  lands  were  situated, 
but  the  defendant  had  placed  executions  on  his  judgments  in 
the  hands  of  the  sheriffs  of  those  counties,  who  had  adver- 
tised the  lands  for  sale  thereon.    The  gravamen  of  the  action 
wa0|  that  the  plaintiff's  remedy  on  his  judgments  against 


276  Shaw  v.  Dwight.  [New  York, 

these  lands  was  embarrassed  by  the  judgments  of  Dwight,  and 
his  claim  to  enforce  them  by  sale  on  the  executions.  The 
further  objection  to  the  action  is,  that  the  plaintiff  had  not 
caused  executions  to  be  issued  to  the  counties  where  the  lands 
were. 

It  is  easy  to  see  that  a  judgment  creditor  may  be  greatly 
prejudiced  by  having  prior  judgments,  which  are  prima  facie 
superior  liens  on  the  land,  set  up  as  operative,  when  they  have 
been  actually  paid.  The  case  is  the  same,  as  respects  him,  as 
though  they  had  been  fraudulently  confessed  to  defraud  him 
in  enforcing  his  judgment.  It  is  not  a  sufficient  answer  that 
he  may  sell,  regardless  of  the  pretended  prior  judgments,  for 
persons  woidd  not  be  likely  to  bid  the  value  of  the  land,  when 
it  was  known  that  there  were  prior  liens  on  record,  which 
were  claimed  to  be  on  foot;  and  however  strong  the  plaintiff's 
own  convictions  might  be  of  his  ability  to  show  the  payment, 
he  could  not  safely  offer  to  give  the  full  value  of  the  property, 
while  the  validity  of  the  prior  liens  remained  undetermined. 
The  case  would  therefore  seem  to  fall  within  the  principle  on 
which  courts  of  equity  are  accustomed  to  relieve  a  judgment 
creditor  against  impediments  fraudulently  or  inequitably  in- 
terposed to  his  legal  remedy.  If  the  plaintiff  had  title  to  the 
land  which  the  defendant  was  threatening  to  sell  on  judg- 
ments against  a  predecessor  in  the  title,  which  had  been  paid, 
the  equitable  remedy  would  be  very  plain,  and  I  do  not  under- 
stand that  it  would  be  questioned  by  the  defendant's  counseL 
The  examples  of  such  suits  are  very  numerous:  Petit  v. 
Shepherd,  6  Paige,  493;  Kiwberly  v.  Sells,  3  Johns.  Ch.  467. 

Then,  it  is  a  very  familiar  head  of  equity  jurisdiction  to  set 
aside,  at  the  suit  of  the  judgment  creditor,  conveyances  by  the 
debtor  which  have  been  interposed  to  defraud  such  creditor,  and 
which,  if  allowed  to  stand,  would  embarrass  his  remedy: 
Hendricks  v.  RoHnaon,  2  Johns.  Ch.  283;  McCuUough  v.  Coi&y, 
6  Bosw.  477;  North  American  Fire  Ins.  Co.  v.  Oraham,  5  Sand. 
197,  and  cases  cited.  I  refer  to  only  a  few  of  these  cases,  be- 
cause the  doctrine  is  not  questioned,  and  abundance  of  authori- 
ties are  mentioned  in  those  cases  which  I  do  cite. 

It  is  no  objection,  therefore,  to  a  suit  of  this  nature,  that  the 
plaintiff  has  no  title  to  the  land,  but  only  a  general  lien  by 
judgment;  nor  is  it  any  objection,  in  a  case  where  the  plaintiff 
has  a  rightful  standing  in  court,  that  the  defendant  does  not 
inequitably  set  up  a  title,  but  claims  only  a  lien  by  way  of 
judgment.    It  is  not  easy  to  perceive,  therefore,  that  there  is 
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any  difficulty  in  this  case  which  would  not  equally  exist  in 
one  or  the  other  of  the  classes  of  cases  which  I  have  men- 
tioned. It  has  been  truly  argued  that  the  plaintiff  in  this 
case  has  a  perfect  right  to  sell  the  lands  of  St.  John  on  his 
execution,  and  to  try  the  question  as  to  the  validity  of  the 
prior  judgments,  when  that  question  should  hereafter  arise  in 
ejectment  on  the  sheriff's  deed  or  otherwise;  and  so  he  would 
have,  if  the  claim  of  the  defendant  Dwight  was  under  a  prior 
conveyance  &om  the  debtor,  which  was  fraudulent  against 
creditors,  or  invalid  for  any  other  cause  not  appearing  upon 
the  papers  themselves.  The  motive  for  affording  the  remedy 
in  either  case  is  the  same;  namely,  that  the  interest  of  the 
creditor  asking  for  the  i:^medy  might  be  materially  prejudiced, 
if  he  were  compelled  to  go  on  blindly,  without  an  adjudication 
as  to  the  validity  of  the  obstacle  interposed  against  his  process. 
Then,  it  may  be  said,  that  perhaps  the  defendant  would  never 
attempt  to  enforce  his  judgments,  and  that  a  suit  ought  not 
to  be  entertained  where  there  is  no  certainty,  but  only  a  possi- 
bility, that  the  plaintiff  will  be  prejudiced  if  things  remain  as 
they  are.  But  the  same  answer  may  always  be  given,  where 
a  person  seeks  the  aid  of  the  court  to  remove  a  cloud  upon  his 
title.  Perhaps  he  may  never  be  disturbed;  and  if  he  should 
be,  it  will  then  be  time  enough,  it  may  be  said,  to  trouble  the 
courts  with  the  question.  But  this  objection  is  not  generally 
allowed  to  prevail,  unless  the  documents  under  which  the 
defendant  claims  are  invalid  for  reasons  appearing  on  their 
face:  Scott  v.  Onderdonky  14  N.  Y.  9  [67  Am.  Dec.  106];  Lourw- 
bury  V.  Purdy^  18  Id.  515. 

But  although  a  case  like  the  present,  where  both  parties 
have  judgments  only,  and  not  a  title,  does  not  seem  often  to 
have  arisen,  a  single  precedent  has  been  referred  to  where  that 
feature  appeared.  It  was  Bums  v.  Morse,  6  Paige,  108.  The 
plaintiff  recovered  a  judgment  against  one  Morse,  but  just  be- 
fere  the  judgment  was  entered,  Morse  confessed  a  judgment  in 
&vor  of  the  defendant  for  a  debt  not  yet  due  and  payable,  and 
which  was  secured  by  mortgage  upon  real  estate,  the  object 
being  to  defraud  the  plaintiff.  An  injunction  was  issued,  re- 
straining the  defendant  from  proceeding  on  his  judgment,  and 
it  was  sustained  by  the  chancellor  on  appeal.  The  case  is  not 
precisely  in  point,  the  property  which  it  was  sought  to  shield 
from  the  plaintiff's  process  being  personal;  but  the  main  ob- 
jections which  are  here  stated  would  be  equally  applicable 
there,  and  the  appeal  to  equitable  interposition  is  less  strong 
than  in  the  case  of  lands. 
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The  learned  counsel  for  the  defendant  Dwight  has  referred 
to  the  remedy  formerly  in  use  under  the  writ  of  audita  querela. 
That  writ,  it  seems,  was  maintainable  by  a  party  having  legal 
title  to  land  where  disturbance  was  threatened  by  one  claim- 
ing to  have  a  judgment  or  recognizance  binding  the  same  land, 
but  which  it  was  unjust,  under  the  circumstances,  to  enforce; 
but  it  could  not  be  maintained,  it  is  said,  by  one  having  a 
mere  lien  and  not  a  title.  This  remedy  is  very  much  if  not 
wholly  out  of  use,  and  there  is  no  principle  requiring  us  to 
import  the  rules  which  governed  it,  and  which  were  more  or 
less  artificial,  depending  upon  reasons  which  have  become  ob- 
solete, into  our  system  of  modern  remedies.  Besides,  these 
rules  prove  too  much;  for  it  seems  to  have  been  well  settled 
that,  if  the  conusor  of  a  statute  staple,  or  statute  merchant, 
which  were  liens  very  much  in  the  nature  of  judgments,  aliened 
the  land  bound,  the  alienee  could  not  have  an  audita  querela 
until  his  possession  had  been  actually  disturbed  by  execution 
sued  out;  whereas,  nothing  is  more  common  at  this  day  than 
to  afford  a  remedy  to  a  party  having  a  conveyance  of  lands 
subject  to  a  judgment  which  it  would  be  inequitable  to  enforce, 
by  a  bill  in  equity  quia  timetf  or  in  modem  language,  to  re- 
move a  cloud  upon  his  title. 

I  am  of  opinion  that  it  was  not  necessary  for  the  plaintiff, 
before  commencing  this  action,  to  issue  an  execution  to  the 
counties  where  the  lands  were  situated.  It  was  necessary  for 
him  to  show  that  he  had  exhausted  his  remedy  against  the 
debtor's  personal  property;  but  this  was  done  prima  facie 
by  the  return  of  nulla  bona  to  the  execution  issued  to  the 
county  in  which  he  resided.  It  is  not  pretended  that  he  had 
anything  in  the  other  counties  mentioned,  except  the  real 
estate,  or  that  he  ever  resided  in  them.  There  would  be  the 
same  necessity  of  issuing  execution  to  every  sheriff  in  the 
state,  so  far  as  personal  property  is  concerned,  as  to  these 
counties.  In  the  cases  above  cited  from  the  superior  court  of 
New  York,  relief  was  denied  to  the  judgment  creditor,  for  the 
reason  that  he  had  not,  before  commencing  the  action,  caused 
any  execution  to  be  issued  to  any  county;  and  it  was  shown 
that  the  necessity  for  such  process  before  maintaining  a  suit 
to  remove  an  obstacle  to  the  creditor's  process  against  the 
land  was,  that  it  could  not  be  otherwise  legally  shown  that 
the  debt  could  not  be  made  out  of  personal  property.  In  a 
case  where  there  is  no  personal  estate,  and  the  absence  of  it  is 
shown  in  a  legal  manner  by  an  ineffectual  ^n/acias,  it  would 
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be  an  idle  form  to  issue  another  execution  to  the  county  where 
the  land  was  situated,  when  the  law,  as  has  been  shown,  does 
not  require  that  the  land  should  be  sold  on  the  execution  be- 
Core  the  action  to  remove  an  impediment  can  be  sustained. 

In  Hendricks  v.  Robivson,  2  Johns.  Ch.  283,  the  plaintiff,  a 
judgment  creditor,  sought  to  reach  personal  as  well  as  real 
estate;  and  the  chancellor  said,  it  seemed  to  be  required  that 
the  plaintiff  should  have  made  an  experiment  at  law  and 
bound  the  property  by  actually  suing  out  execution  at  law. 
The  remark  must  have  had  reference  to  the  personalty  of  the 
debtor,  for  the  cases  to  which  the  chancellor  refers  related  to 
that  species  of  property;  and  in  Brinckerhoff  v.  Brown^  A  Id. 
671,  the  learned  chancellor  stated  the  rule  with  great  accu- 
racy thus:  "If  the  plaintiff  seeks  aid  as  to  real  estate,  he  must 
show  a  judgment,  creating  a  lien  upon  such  estate;  if  he  seeks 
aid  in  respect  to  personal  estate,  he  must  show  an  execution, 
giving  him  a  legal  preference,  or  lien  upon  the  chattels" ;  and 
the  position  is  supported  by  a  careful  examination  of  the  cases: 
See  also  Spader  v.  Davis,  5  Id.  280;  McElwain  v.  WiUiSy  9 
Wend.  648;  Beck  v.  Bwdett,  1  Paige,  308  [19  Am.  Dec.  436]; 
Clarksm  v.  De  PeystcTj  3  Id-  320;  Dix  v.  Briggsy  9  Id.  596; 
Coe  V.  Whitbeckj  11  Id.  42.  Where  the  subjects  sought  to  be 
reached  are  things  in  action,  an  execution  returned  is  neces- 
sary by  the  express  provision  of  the  statute:  2  R.  S.  174.  And 
even  where  it  is  sought  to  subject  land  by  removing  an  ob- 
struction to  the  plaintiff's  execution,  I  am  of  opinion  that  a 
fieri  facias  should  be  returned  unsatisfied,  for  the  purpose  of 
showing  that  the  plaintiff  is  under  the  necessity  of  asking  the 
aid  of  the  court  on  account  of  his  inability  to  collect  his  debt 
by  process  against  the  debtor's  goods  or  chattels,  but  not  for 
the  purpose  of  perfecting  his  lien  upon  the  land,  for  that  is 
bound  as  strongly  as  it  can  be  by  the  docketing  of  the  judg- 
ment. It  is  sufficient,  therefore,  if  the  execution  be  issued  to 
the  county  where  the  goods  would  be  likely  to  be  found,  if 
there  were  any,  and  that  was  done  in  this  case. 

I  have  looked  into  the  other  exceptions;  but  they  are  obvi- 
ously not  well  taken,  and  do  not  call  for  any  particular  re- 
marks. 

The  judgment  must  be  affirmed. 

DAviBSy  Wright,  Selden,  Rosekrans,  and  BalooMi  JJ«, 
eoncurred. 

MABVDfy  J.y  filed  a  dissenting  opinicm. 
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Emott,  J.,  expressed  no  opinion. 
Judgment  affirmed. 

JuDOMXNT  Ain>  ExaounoN  Cbsditobs  mat  Maintain  Bill  in  Equht 
TO  Rkm ovx  Fbaudulbnt  ENOUiniRANCEa  placed  by  a  debtor  on  his  property, 
in  order  that  ouch  property  may  be  appropriated,  free  from  such  fraudolent 
encnmbranoes,  to  the  satisfaction  of  the  creditor's  judgment:  Dunham  ▼.  Cobb, 
64  Am.  Dec  460,  note  464;  Snodffran  v.  Andrews^  64  Id.  169.  The  court  may 
grant  relief  by  compelling  satisfaction  of  record  of  paid  judgments  and  mort- 
gages, when  they  are  continued  as  apparent  liens  for  inequitable  purposes: 
RemmgUm  Pcuper  Co,  ▼.  O'Dougkarty,  81  N.  Y.  483,  citing  the  principal  case. 
If  the  plaintiff  seeks  aid  as  to  real  estate,  he  must  show  a  judgment  creating 
a  lien  upon  such  estate.  If  he  seeks  aid  in  respect  to  personal  estate,  he  must 
show  an  execution  giving  him  a  legal  preference  or  lien  upon  the  chattels: 
Stewart  ▼.  ^eaZ«,  7  Hun,  413,  citing  the  principal  case.  In  Fox  v.  Moyer,  54 
N.  Y.  129,  ESarl,  C,  said  that  in  the  principal  case  Judge  Denio  was  of  opin- 
ion that  the  execution  should  be  both  issued  and  returned  unsatisfied. 

NlCXS3ITT    OF    JUDOMXNT    AND    EXSOUTION     BkTUBNED     UNSATTariED  tO 

maintain  bill  to  set  aside  fraudulent  conveyances:  See  Heyneman  v.  Dannen' 
berg,  65  Am.  Dec.  519,  note  521,  where  other  cases  are  collected;  Snodgrau 
▼.  Andrews,  64  Id.  169,  note  175;  Beck  v.  Burdett,  19  Id.  436,  note  440.  In 
case  of  conveyance  of  real  estate,  an  action  cannot  be  maintained  without 
first  docketing  the  judgment  and  issuing  execution  thereon:  Oeery  v.  Oeery, 
63  N.  Y.  256,  citing  the  principal  case.  But  where  the  property  of  a  judgxaent 
debtor  sought  to  be  reached  and  applied  upon  the  judgment  is  real  estate 
only,  and  the  debtor  has  no  other  property  out  of  which  the  judgment  can  be 
satiiE^ed,  and  that  has  been  conveyed  to  another  in  fraud  of  the  judgment,  it 
is  not  essential  to  relief  for  the  judgment  creditor  to  show  that  execution  haa 
been  issued  upon  his  judgment:  Payne  v.  Sheldon,  63  Barb.  175,  citing  the 
principal  case^  and  reversing  43  How.  Pr.  1,  4,  where  the  principal  ease  was 
•Isodted. 
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Cbiditob  has  Insurable  Intkbest  in  Lnrs  of  bis  Dbbtob  suffident  ta 
support  a  policy  of  insurance  thereon,  and  such  interest  continues,  al- 
though the  statute  of  limitations  would  have  barred  an  addon,  if  pleaded, 
before  the  debtor's  death. 

PouoT  OF  LiFx  Insubancb  is  not  Oontbaot  of  Inbemnitt  Mebxlt,  and 
if  the  party  effecting  the  policy  had  an  insurable  interest  at  its  inception, 
he  may  recover  on  it^  although  that  interest  has  ceased. 

Whibe  Insubeb  Pleads  Falstft  of  Bspbesentations  as  to  Hbauh  «r 
Pbbson  whose  Life  is  Insubed,  the  plaintiff  may  introdnoe  evidence 
to  prove  that  the  representations  were  true,  by  showiug  that  the  insured 
was  in  fact  in  good  health,  and  of  a  sound  constitution. 

AmoBSiONs  OF  Pebson  whosb  Life  is  Insubed,  as  to  his  Health;  made 
after  a  policy  has  been  procured  on  his  life  by  his  creditor,  are  not  ad- 
miisible  in  evidence  in  an  action  on  such  pdiey  bxwight  by  each  creditor. 
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Bvii>moi  IB  Ihadxibsiblb  to  Tboym  that  Fbbson  Addiotid  to  Imtozz* 
GATiNa  Dkixx  IB  HOT  Rboasdbd  ab  Insubablb  sabject  by  experti  in 
the  bminesB  of  life  insnranoe. 

Wbxh  Winrsaa,  Who  Siosbd  WBrrrxN  BrrATKUxsTS  in  Bbspbct  to  Health 
of  »  person  whose  life  was  insured,  testifies  that  he  has  no  recollection  of 
9¥9r  having  seen  or  signed  the  papers,  the  plaintiff  may  prove  that  such 
statements  were  read  to  him,  for  the  pnrpose  of  repelling  any  presump- 
tion that  might  otherwise  have  been  drawn  from  the  witness's  testimony, 
that  there  had  been  fraud  in  procuring  his  statement,  or  in  endeavoring 
to  palm  off  on  the  insurers  a  worthless  life. 

Wbkbe  Grounds  of  Objeohon  to  Question  Asked  Witness  are  not 
Pointed  out  or  urged  to  the  judges  at  the  trial,  they  will  not  be  consid- 
ered by  the  appellate  court. 

Where  Truth  of  Statement  of  Familt  Physician  of  Applicant  fob 
Life  Insurance  is  Put  in  Issue,  it  is  competent  to  prove  by  him  that 
he  made  such  statement  truthfully  and  in  good  faith. 

Im  Action  on  Policy  of  Life  Insurance,  Physician  of  Party  Insured 
CANNOT  BE  AsEiED  whether,  if  he  had  known  that  the  applicant  for  insur- 
ance habitually  indulged  in  intoxicating  drink,  he  would  have  regarded 
that  practice  as  impairing  his  constitution;  nor  can  the  examining  physi- 
cian of  the  company  be  asked  whether,  if  he  had  known  at  the  time  he 
made  the  examination  of  the  applicant  that  he  was  in  the  habit  of  using 
intoxicating  liquors  to  excess,  he  would  have  regarded  his  life  healthy  and 
the  risk  good.  They  may  give  their  opinion  on  matters  of  science  con- 
neeted  with  their  profession,  but  they  cannot  be  permitted  to  state  their 
views  of  the  manner  in  which  others  would  probably  be  influenced,  if 
certain  specified  facts  existed. 

PumrriFF  is  Entitled  to  Put  in  Evidence  All  Papers  on  Which  In- 
surance Company  Acted,  when  it  decided  to  grant  the  policy  upon 
which  the  suit  is  brought. 

PnsoN  Taxing  Application  fob  Life  Insurance  is  to  be  Regarded  as 
Agent  of  Company  and  not  of  the  applicant,  in  making  statements  to 
the  company  of  which  the  applicant  had  no  knowledge,  where  there  is 
no  proof  that  he  had  any  agency  for  the  applicant^  and  the  paper  signed 
by  him,  on  its  face,  purports  to  be  that  of  an  agent  of  the  company. 

Where  Rule  of  Insurance  Company  Requires  Applicant  for  Life  In- 
surance TO  Refer  to  some  third  person  from  whom  information  may  be 
obtained  respecting  his  general  health  and  habits  of  life,  the  statement 
of  such  third  person,  not  made  a  part  of  the  application,  and  of  the 
natoro  of  which  the  applicant  had  no  knowledge,  cannot  be  converted 
by  tiie  company  into  a  warranty  to  defeat  the  policy,  although  it  may  to 
some  extent  have  been  influenced  thereby  in  issuing  the  policy. 

Whibb  Applicant  for  Life  Insurance  Answers  Frankly  and  Truly 
All  Questions  put  to  him,  his  mere  omission  to  stato  matters  not  called 
for  by  any  specific  or  general  question  will  not  constitute  a  concealment^ 
nor  affect  the  validity  of  the  policy. 

Action  on  a  policy  of  insurance  issued  by  the  defendant  on 
the  life  of  John  L.  Fish,  payable  to  the  plaintiff.  The  follow- 
ing  question  was,  by  consent  of  the  parties,  submitted  to  the 
jury  for  their  answer:  "  Was  John  L.  Fish,  on  the  16th  of 
July,  1853,  to  the  knowledge  of  Mr.  Marsh,  in  the  habit  of  in* 
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temperate  drinking  to  such  an  extent  as  had  or  would,  in  the 
opinion  of  Mr.  Marsh,  impair  his  constitution  or  general 
health?  "  The  jury  found  for  the  plaintiff,  and  answered  said 
question  as  follows:  "  The  jury  think  that  the  statement  made 
by  Mr.  Marsh,  on  the  16th  of  July,  1853,  was  truthfully  made 
to  the  best  of  his  knowledge."  On  appeal,  the  judgment  was 
affirmed  at  a  general  term,  in  the  seventh  district,  and  the 
defendant  appealed  to  this  court.  The  other  facts  are  suffi- 
ciently stated  in  the  opinions. 

Benedict  and  Boardman^  for  the  appellant. 
Lueian  Birdaeye,  for  the  respondents. 

By  Court,  Wright,  J.  The  defendants,  in  form,  contracted 
with  Fish  for  an  insurance  upon  his  life.  In  consideration  of 
certain  statements  and  representations  made,  and  a  premium 
of  $117,  to  be  paid  annually  in  advance,  the  defendants  prom- 
ised and  agreed  with  Fish,  his  heirs,  or  other  legal  representa- 
tives, to  pay  the  sum  of  $5,000  to  the  plaintiff,  within  twenty 
days  after  the  proof  of  the  death  of  Fish,  provided  the  policy 
should  then  be  in  force.  If  this  is  to  be  regarded  and  treated 
as  a  contract  with  Fish  to  insure  his  own  life,  then  the  ques- 
tion attempted  to  be  raised  on  the  motion  for  a  nonsuit,  viz., 
that  the  plaintiff  had  no  insurable  interest  in  the  life  of  Fish, 
and  hence  that  it  \7as  a  gaming  or  wagering  policy,  cannot 
arise.  If  the  contract  is  with  the  party  whose  life  is  insured, 
he  may  have  the  loss  payable  to  his  own  representatives,  or  to 
his  assignee  or  appointee;  and  whichever  be  the  form,  his  own 
interest  is  the  same.  It  can  only  be  by  holding  the  policy  in 
substance  and  legal  effect,  that  of  a  creditor  upon  the  life  of 
his  debtor,  that  an  interest  was  necessary  on  the  part  of  the 
plaintiff  to  support  it. 

I  am  inclined  to  regard  the  insurance  as  effected  by  the 
plaintiff  on  the  life  of  Fish,  although  the  policy,  in  form,  pur- 
ports to  have  been  procured  by  the  latter.  The  plaintiff  ap- 
plied for  and  obtained  it  as  the  creditor  of  Fish,  to  protect  his 
interest  as  such  creditor  in  Fish's  life.  He  took  the  initiatory 
steps  for  procuring  the  policy;  the  application  stated  it  to  be 
for  his  benefit;  he  paid  the  original  and  all  subsequent  pre- 
miums; it  was  delivered  to  him,  and  he  sues  upon  it  as  the 
party  in  interest,  and  as  the  only  party  connected  with  the 
policy  who  could  maintain  an  action  upon  it.  So  far  as 
the  question  of  its  validity  is  involved,  it  will,  therefore,  be 
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treated  as  a  contract,  in  substance,  between  the  plaintijBT  and 
the  defendants. 

It  is  not  at  all  necessary  to  discuss  the  question  whether  a 
policy  obtained  by  a  party  having  no  interest  in  the  life  in- 
sured would  be  void,  either  at  common  law  or  under  our  statute 
against  betting  and  gaming.     It  may  be  conceded  that  at  * 
common  law  it  would  be  a  wager  policy,  and  void,  although  it 
was  distinctly  held  in  the  exchequer  chamber,  on  error,  in 
Dolby  V.  India  and  London  Life  Assurance  Co.j  28  Eng.  L.  &  Eq. 
812,  that  such  an  assurance  was  legal  at  common  law.     But 
the  case  is  not  embarrassed  by  any  such  question.    It  was 
distinctly  shown,  and  the  proof  in  no  way  controverted,  that 
the  plaintiff  was  a  creditor  of  Fish  when  the  insurance  was 
effected,  in  an  amount  far  exceeding  the  sum  named  in  the 
policy,  and  that  at  the  time  of  the  trial  the  debt  was  still 
wholly  unpaid.    He  had,  therefore,  within  all  the  cases,  an 
insurable  intereist  in  the  life  of  Fish  sufficient  to  support  the 
policy.    It  was  in  no  legal  sense  a  wager  contract. 

Nor  is  it  necessary  to  consider  the  question  whether  a  life 
policy  is  in  its  nature  a  contract  of  indemnity,  as  marine  and 
fire  policies  undoubtedly  are.  Regarding  the  policy  in  this 
case  as  substantially  a  contract  of  indemnity  against  the  loss 
of  the  plaintiff's  debt,  and  that  as  an  interest  was  required  to 
support  its  inception,  a  continuance  of  that  interest  is  essential 
to  its  perpetuity,  there  was  no  pretense  that  the  debt,  or  any 
part  of  it,  had  been  paid.  All  that  the  case  showed  was,  that 
the  statute  of  limitations  had  apparently  run  against  the 
demand  of  the  plaintiff  at  the  death  of  Fish.  But  suppose 
the  statute  had  attached,  the  interest  of  the  plaintiff  as  a 
creditor  in  the  continuance  of  the  life  of  his  debtor  had  not 
ceased  entirely.  The  debt  was  not  extinguished  as  in  the  case 
of  payment.  It  might  be  renewed  by  a  new  promise,  and 
indeed,  without  such  promise,  be  enforced  by  action,  unless 
the  defense  of  the  statute  was  directly  interposed.  *  It  was  not 
a  legal  presumption  that  when  the  statute  of  limitations  has 
once  run,  the  debtor  will  refuse  to  revive  the  debt  by  a  new 
promise,  or  interpose  the  defense  of  the  statute  in  an  action  to 
recover  it 

But  in  the  contract  of  life  insurance,  it  is  enough  that  the 
party  effecting  the  policy  had  an  insurable  interest,  at  its  in- 
eeption;  and  it  is  not  required  that  that  interest  should  con- 
tinue  and  exist  at  the  time  of  the  death  of  the  person  whose 
life  is  insured,  to  entitle  the  holder  of  the  policy  to  reoovec 
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Policies  of  insurance  against  fire  and  marine  risks  are  properly 
contracts  of  indemnity;  they  are  so  in  terms;  but  it  is  other- 
wise with  life  policies.  The  contract,  says  Parke,  B.,  in  Dolby 
y.  India  and  London  Assurance  Co.,  28  Eng.  L.  &  Eq.  312, 
commonly  called  "life  assurance,  when  properly  considered,  is 
a  mere  contract  to  pay  a  certain  sum  of  money  on  the  death 
of  a  person,  in  consideration  of  the  due  payment  of  a  certain 
annuity  for  his  life;  the  amount  of  the  annuity  being  calcu- 
lated in  the  first  instance  according  to  the  probable  duration 
of  the  life This  species  of  assurance  in  no  way  re- 
sembles a  contract  of  indemnity."  Indenmity  being  the  gen- 
eral principle  which  gave  rise  to  fire  and  marine  insurance,  by 
a  mistaken  analogy,  such  a  principle  was  at  one  time  recognized 
in  life  insurance.  This  recognition  grew  out  of  the  decision  in 
GhdsaU  v.  Boldero,  9  East,  72,  decided  in  the  king's  bench  in 
1807,  which  was  followed  and  adopted  by  text-writers  on 
assurance,  both  in  England  and  in  this  country,  but  which 
was  overruled,  on  error,  to  the  exchequer  chamber  in  1854,  in 
the  case  of  Dalhy  v.  India  and  London  Life  Assurance  Co,y 
supra.  In  the  latter  case,  it  was  held  that  a  life  policy  was 
not,  in  its  nature,  a  contract  of  indemnity,  but  was  what  it 
purports  to  be  on  its  face,  a  contract  to  pay  a  certain  sum  in 
the  event  of  death;  and  if  made  by  a  person  having  an  interest 
in  the  duration  of  the  life,  it  was  sufficient  to  make  it  valid,  in 
point  of  law,  that  that  interest  existed  at  the  time  of  making 
the  policy.  It  seems  remarkable  to  me  that  any  other  view 
should  be  taken  of  the  question.  The  contract  is  not  to  make 
any  loss  good,  or  to  make  compensation.  The  debt  is  not 
insured.  It  is  an  absolute  contract  to  pay,  not  the  amount  of 
a  loss  or  damage  arising  from  a  death,  but  a  specified  sum  of 
money  upon  the  termination  of  the  life  insured. 

The  objection  to  the  proof  as  to  Fish's  health,  prior  to  the 
application  for  the  policy  in  suit,  was  properly  overruled. 
Such  proof  was  not  so  far  immaterial  as  to  make  it  error  not 
to  exclude  it.  The  written  statements  and  representations 
made  to  the  defendants  at  the  time  the  policy  was  effected, 
were,  that  Fish's  health  was  good;  and  that  he  had  not  been  af- 
flicted since  childhood  with  liver  complaint  or  general  debility. 
The  defendants,  in  their  answer,  assert  the  falsity  of  these 
representations,  and  on  the  trial  attempted,  at  least  indirectly, 
to  prove  them  to  be  so.  I  think  it  was  competent  for  the 
plaintiff  to  prove  that  the  representations  were  true,  by  show- 
ing that  Fish  was,  in  fact,  in  good  health,  and  of  a  sound 
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constitution.  The  witnesfies,  to  whom  the  inquiry  was  made, 
had  known  Fish  intimately  from  1848  down  to  the  period 
when  the  policy  was  obtained,  and  were  competent  to  testify 
to  the  fact  of  his  general  good  health  and  soundness  of  consti- 
tation. 

The  offer  of  the  defendants  to  prove  the  statements  of  Fish, 
made  in  the  fall  of  1863,  in  relation  to  his  intemperate  habits, 
was  properly  overruled.  Fish  was  not,  after  the  issuing  to 
the  plaintiff  of  the  policy  in  suit,  a  party  in  interest  in  that 
contract,  and  could  make  no  statement  or  admission  that 
would  divest  the  rights  of  the  plaintiff.  He  was  not,  in  any 
manner,  the  agent  of  the  plaintiff  after  the  issuing  of  the 
policy,  and  so  could  not  bind  him.  It  might,  with  equal  pro- 
priety, be  pretended  that  the  defendants  could  prove  by  the 
admissions  of  Fish  that  he  had  resided  in  forbidden  districts, 
or  engaged  in  occupations  prohibited  by  the  policy,  and  so 
escape  payment.  One  class  of  unsworn  statements  of  Fish 
would  be  about  as  admissible  as  the  other  to  discharge  the 
defendants  from  their  contract. 

The  defendants  made  a  general  offer  to  prove,  by  experts 
in  the  business  of  life  insurance,  that  a  person  who  was  in  the 
habitual  use,  to  excess,  of  intoxicating  drinks  would  not  be 
considered  an  insurable  subject.  This  was  rightly  excluded. 
It  was  entirely  immaterial  what  description  of  subject,  persons 
or  companies  engaged  in  the  business  of  life  insurance  would 
consider  good  or  bad  risks.  The  inquiry  did  not  relate  to 
matters  of  science  or  skill,  but  called,  in  effect,  for  the  opinion 
of  witnesses  as  to  what  persons  engaged  in  a  particular  busi- 
ness would  consider  prudent  to  do  in  certain  cases.  In  Joice 
T.  Maine  Ins,  Co.y  45  Me.  168,  the  defendants  proposed  to  ask 
an  exi>ert  in  insurance  business  whether,  in  his  opinion,  the 
rate  of  premium  for  insurance  would  be  increased  by  vacating 
a  dwelling-house.  The  court  held  that  the  question,  whether 
oertain  specified  facts  would  increase  the  rates  of  insurance 
upon  the  property  insured,  does  not  relate  to  matters  of  science 
and  skilL  It  only  called  for  the  opinion  of  a  witness  upon 
the  influence  which  certain  facts  would  have  upon  others,  and 
whether  they  would  be  induced  thereby  to  charge  higher  rates 
of  premium,  and  was  inadmissible. 

There  was  no  error  in  proving  by  the  witness  Holmes,  who 
acted  as  the  agent  of  the  defendants  at  Rochester,  what  oc- 
curred at  the  interview  between  him  and  Marsh.  Marsh  had 
been  referred  to,  and  had  made  a  written  statement  as  to  the 
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health  and  habits  of  Fish,  which  the  defendants  had  intro- 
duced in  evidence  in  connection  with  the  testimony  of  Marsh 
himself,  that  he  had  no  recollection  of  ever  having  seen  or 
signed  the  papers.  The  proof  that  Holmes  took  the  paper  to 
Marsh,  read  the  questions  addressed  to  him,  and  wrote  down 
the  answers  as  he  gave  them,  was  certainly  material  and  com- 
petent. Such  proof  tended  wholly  to  negative  any  presump- 
tion that  might  otherwise  possibly  have  been  drawn  from  the 
defendant's  evidence  that  there  had  been  fraud  in  procuring 
the  statement  of  Marsh,  or  in  endeavoring  to  palm  off  on  the 
underwriters  a  worthless  life. 

The  defendants'  agent,  Hohnes,  transmitted  to  the  company 
the  papers  on  which  the  policy  was  issued,  among  which  was 
a  statement  of  his  own,  as  agent  or  attorney.  In  this  state- 
ment, he  answered  that  Fish  did  not,  in  his  opinion,  indulge 
in  any  practices  or  habits  which  had  or  would  impair  his  con- 
stitution and  general  health.  The  defendants  had  pleaded 
this  answer,  and  averred  that  it  was  false,  and  was  known  to 
to  be  80,  both  by  Fish  and  the  plaintiff.  The  precise  question 
was  put  to  Holmes,  as  a  witness  upon  the  stand,  a  general 
objection  interposed  which  was  overruled,  and  the  witness 
answered  as  he  had  previously  in  his  written  statement.  I  do 
not  think  it  was  error  to  allow  the  question  to  be  answered. 
The  testimony  bore  directly  upon  the  issue  presented  by  the 
defendants'  answer.  It  is  now  urged  that  the  objection  to  the 
question  should  have  been  sustained:  1.  For  the  reason  that 
it  was  not  one  of  science,  but  related  to  a  commonplace  fact, 
and  called,  not  for  the  knowledge  of  the  witness,  but  for  his 
opinion  as  to  the  existence  of  the  fact;  and  2.  That  if  the 
question  was  one  of  science,  the  witness  was  not  shown  to  have 
possessed  any  scientific  skill  on  the  subject  But  the  answer 
is,  that  no  such  grounds  of  objection  were  pointed  out  or  urged 
to  the  judges. 

Amongst  the  papers  on  the  faith  of  which  the  policy  was 
issued  was  a  written  statement,  in  the  form  of  questions  and 
answers,  of  Dr.  Shipman,  the  family  physician  of  Fish.  This 
statement  was  introduced  in  evidence  by  the  defendants,  and 
it  was  claimed  that  his  answers  were  warranties.  Every  im- 
portant answer  was  an  expression  of  opinion  or  belief.  The 
defendants,  in  their  answer  to  the  complaint,  had  put  in  issue 
the  truth  of  the  representations  in  the  statement.  On  the 
trial,  Shipman  was  produced  as  a  witness  by  the  plaintiff,  who 
testified  to  his  examination  of  Fish  in  reference  to  insurance 


June,  1863.]   Rawls  v.  American  Mutual  Life  Ins.  Go.    287 

Qpon  his  life;  that  he  examined  him  carefully,  and  he  appeared 
at  the  time  to  be  in  very  good  health.  The  written  statement 
which  he  had  signed,  after  such  examination,  was  then  shown 
to  him,  and  he  was  then  asked  the  question:  "Did  you  then 
believe  the  answers  to  those  questions  [referring  to  the  ques- 
tions in  the  statement]  to  be  correct?"  This  was  objected  to 
eenerally,  and  the  objection  overruled.  It  was  not  error.  The 
defendants,  in  these  answers,  had,  in  substance,  alleged  a 
fraudulent  statement  to  have  been  made  by  Dr.  Shipman,  in 
saying  that  he  believed  what  he  did  not  believe.  Such  a  con- 
clusion, I  think,  the  plaintiff  had  the  right  to  exclude  by  the 
proof  covered  by  the  exception.  All,  in  fact,  the  inquiry 
amounted  to  was,  whether  the  answers  in  the  witness's  state- 
ment had  been  made  truthfully  and  in  good  faith. 

On  the  cross-examination  of  Dr.  Shipman,  the  defendants' 
counsel  put  this  question:  "If  you  had  known  that  Fish  did 
habitually  indulge  in  the  use  of  intoxicating  drinks  to  excess, 
would  you  have  regarded  that  as  a  habit  or  practice  that  would 
impair  his  health  or  constitution?"  and  subsequently,  on  the 
cross-examination  of  Dr.  Dean,  the  medical  examiner  of  the 
company,  he  was  asked:  "  If  you  had  known  at  the  time  you 
had  made  this  examination  [referring  to  the  examination 
.  made  for  the  defendants],  that  Fish  was  in  the  habit  of  using 
intoxicating  liquors  to  excess,  would  you  have  regarded  his 
life  healthy  and  the  risk  good?"  An  objection  by  the  plain- 
tiff to  these  questions  was  sustained  by  the  court. 

This  testimony  was  incompetent,  both  on  principle  and  au- 
thority. It  was  of  no  consequence  what,  in  the  opinion  of 
these  physicians  in  certain  cases,  and  under  a  certain  state  of 
facts,  would  be  a  good  or  bad  risk  for  a  life  insurance  com- 
pany to  take,  or  what  circumstances  should  be  considered  on 
the  question  of  increasing  or  lessening  the  rates  of  insurance. 
These  witnesses  might  give  their  opinion  on  matters  of  science 
connected  with  their  profession,  but  were  not  receivable  to 
state  their  views  of  the  manner  in  which  others  would  prob- 
ably be  influenced  if  certain  specified  facts  existed:  Jefferson 
Ins.  Co.  V.  Cotheal,  7  Wend.  72,  78,  79  [22  Am.  Dec.  667] ; 
Dwrrell  v.  BederUy^  1  Holt  N.  P.  283;  Campbell  v.  Rickards,  5 
Bam.  A  Adol.  840. 

It  was  not  error  to  admit  the  statements  of  Dr.  Dean,  the 
defendants'  examining  physician,  and  Holmes,  their  agent  at 
Rochester.  These  were  parts  of  the  papers  on  which  tho 
policy  was  issued,  as  appeared  from  the  defendants'  answer. 
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The  defendants  themselves  had  introduced  the  other  papers, 
being  all  except  the  statements  of  their  agents,  and  made 
them  part  of  the  evidence  in  the  case.  There  was  no  impro- 
priety, under  such  circumstances,  that  all  the  papers  should 
appear  in  the  case. 

It  was  the  right  of  the  plaintiff  to  lay  before  the  jury  all  the 
papers  on  which  the  company  acted,  when  it  was  decided  to 
grant  the  policy. 

It  was  not  erroneous  for  the  court  to  charge  that  Holmes,  in 
making  his  statement  under  date  of  16th  of  July,  1853,  was  to 
be  deemed  and  regarded  hi  law  as  the  agent  of  the  company, 
and  not  of  the  plaintiff.  It  is  very  clear  from  the  evidence 
that,  at  the  time  the  policy  was  effected,  Holmes  was  acting  as 
the  agent  of  the  defendants  at  Rochester,  and  it  was  through 
him  the  business  was  negotiated.  There  was  no  proof  show- 
ing that  Holmes  had  any  agency  whatever  for  the  plaintiff, 
or  for  Fish,  or  that  either  of  them  knew  that  he  was  to  make 
or  did  make  any  such  statement.  The  paper  signed  by  him, 
on  its  face,  purports  to  be  that  of  an  agent  of  the  defendants. 

The  exception  to  that  part  of  the  charge  in  which  the  jury 
were  instructed  that*  the  statement  of  Marsh  was  not  a  war- 
ranty, was  not  well  taken.  This  statement  was  not  so  referred 
to  in  the  policy  as  to  become  a  part  of  it,  or  be  made  a  war- 
ranty. The  policy,  in  terms,  states  that  it  was  issued  upon 
the  faith  of  certain  statements  and  representations,  dated  July 
15,  1853,  and  on  file,  respecting  the  life,  health,  and  medical 
history  of  Fish.  These  were  the  statements  of  Fish  and  Dr. 
Shipman.  Marsh's  statement  was  made  on  the  16th  of  July, 
1853,  and  there  was  no  reference  to  it  in  the  application  of 
Fish,  nor  did  either  Fish  or  the  plaintiff  procure  it  to  be 
made,  or  know  anything  of  the  contents  of  the  paper.  It 
seems  that  it  was  a  rule  of  the  company  to  require  of  the 
person  applying  for  insurance  a  reference  to  some  third  per- 
son, from  whom  information  might  be  obtained  respecting  his 
general  health  and  habits  of  life.  In  this  case,  Fish  referred 
to  Marsh,  and  Holmes,  the  agent  of  the  company,  procured  the 
statement  of  the  latter  and  forwarded  it,  with  the  other  papers, 
to  the  office  in  Connecticut  The  statement  was  not  made  as 
a  part  of  the  application  of  Fish  or  the  plaintiff,  nor  was  such 
application  based  upon  it.  It  not  being  furnished  by  the  plain- 
tiff or  Fish,  nor  the  application  based  upon  it,  it  was  not  their 
statement,  and  hence  not  their  warranty.  A  statement  which 
the  plaintiff  did  not  furnish  or  rely  upon,  and  of  the  nature  of 
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which  he  had  no  knowledge,  cannot  be  converted  by  the  de- 
fendants into  a  warranty  to  defeat  the  policy,  although  they 
may  have  been  to  some  extent  influenced  by  such  statement 
in  issuing  it.  The  court  went  quite  far  enough,  in  instructing 
the  jury,  in  substance,  that  as  Marsh  had  been  referred  to  as 
an  acquaintance  of  Fish,  the  plaintiff  would  be  responsible  for 
the  truth  and  honesty  of  his  statements;  and  if,  in  point  of 
ftct,  they  were  untrue,  whether  such  untruth  originated  in 
fraud  or  mere  negligence  or  want  of  recollection,  it  would 
avoid  the  policy. 

The  third  and  only  remaining  branch  of  the  charge  singled 
<mt  for  exception  was  the  instruction  ''  that  if  Fish  answered 
frankly  and  truly  all  the  questions  put  to  him,  then  there  was 
no  concealment.  The  mere  omission  to  state  matter  not  called 
finr  by  any  specific  or  general  question,  would  not  be  a  conceal- 
ment, and  would  not  affect  the  validity  of  the  policy."  This 
was  not  wrong.  It  may  be  conceded  that  if  the  applicant, 
when  a  specific  or  even  general  question  is  put  to  him  which 
would  elicit  a  fact  material  to  the  risk,  untruly  stated  or  con- 
cealed the  fact,  it  would  vitiate  the  policy;  but  I  know  of  no 
ease  in  the  law  of  life  or  fire  insurance,  in  which  the  insurers, 
having  framed  and  put  to  the  insured,  and  having  had  fully 
answered  by  him,  a  series  of  questions  calling  for  such  infor- 
mation as  they  desired  touching  the  subject  insured,  have  been 
discharged  from  their  contract  because  the  insured  did  not  go 
further  and  state  what  was  not  called  for  in  the  interrogatories. 
As  was  said  by  the  learned  judge  in  the  court  below,  ''  the  pre- 
sumption is,  that  the  insurers  questioned  the  party  upon  all 
subjects  which  they  deemed  material,  and  all  which  were  in 
the  contemplation  of  the  parties  at  the  time;  and  beyond  that^ 
clearly,  a  party  is  not  bound  to  disclose." 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Balcom,  J.  When  the  policy  was  issued.  Fish  was  in- 
debted to  the  plaintiff  in  a  sum  exceeding  five  thousand  dol- 
lars, which  he  had  not  paid  at  the  time  of  his  death,  on  the 
twenty-fourth  day  of  February,  1857.  But  it  was  not  shown 
but  that  Fish  could  have  avoided  pajring  such  debt,  if  he  had 
been  sued  therefor,  at  any  time  within  two  years  previous  to 
his  death,  by  setting  up  the  defense  of  the  statute  of  limita- 
tions. By  one  of  the  conditions  annexed  to  the  policy,  it  was 
agreed  that  no  greater  sum  should  be  paid  to  the  plaintiff 
than  the  amount  of  the  debt  due  him,  and  that  the  policy  was 
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subject  to  interest.  The  defendants'  counsel  moved  for  a  non- 
suit, on  the  grounds,  among  others,  that  the  plaintiff  had  not 
shown  he  had  any  interest  in  the  life  of  Fish,  and  that  the 
demand  of  the  former  against  the  latter  was  outlawed  long 
before  the  action  was  commenced.  And  the  defendants'  coun- 
sel now  insists  that  the  plaintiff  should  have  been  nonsuited, 
for  the  reason  that  his  demand  against  Fish  was  barred  by  the 
statute  of  limitations,  at  the  time  he  died.  This  position  is 
clearly  untenable.  The  defendants  could  not  say  Fish  ever 
refused,  or  would  have  refused,  to  pay  the  debt  he  owed  the 
plaintiff,  on  that  ground.  That  was  a  matter  personal  to  him- 
self, and  a  defense  which  he  alone  could  interpose  in  an  action 
for  the  debt.  He  was  morally  bound  to  pay  the  debt,  and  the 
defendants  could  not  repudiate  it  for  him.  The  plaintiff,  there- 
fore, had  such  an  interest  in  the  life  of  Fish,  at  the  time  he 
died,  as  kept  the  policy  good.  There  is  no  adjudged  case 
which  holds  this,  but  it  is  so  upon  principle.  The  moral  obli- 
gation to  pay  a  debt,  barred  by  the  statute  of  limitations,  is  a 
good  consideration  for  a  promise  to  pay  it,  and  the  presump* 
tion  is,  that  an  honest  man,  if  he  has  the  means,  will  pay  such 
a  debt.  It  seems  that  a  creditor  of  an  infant  has  such  an 
interest  in  his  life  as  enables  him  to  obtain  a  valid  policy  on 
his  life,  because  the  infant  is  the  only  person  who  can  repudi- 
ate his  debts,  for  his  non-age  at  the  time  of  contracting  them: 
Reynolds  on  Life  Insurance,  60. 

In  respect  to  the  answers  Fish  made  touching  his  habits  and 
health,  when  the  application  for  the  policy  was  made,  the 
judge  charged  the  jury:  '^If  he  answered  frankly  and  truly 
all  the  questions  put  to  him,  then  there  was  no  concealment. 
The  mere  omission  to  state  matter  not  called  for  by  any  spe- 
cific or  general  question  would  not  be  a  concealment,  and  would 
not  affect  the  validity  of  the  policy."  There  was  no  error  in 
this.  If  the  defendants  desired  more  information  respecting 
the  habits  of  Fish,  they  should  have  asked  him  more  specific 
questions.  He  was  not  bound  to  inform  them  whether  he  ate 
or  drank  much  or  little,  or  how  often  lie  did  either,  for  the 
reason  he  was  not  interrogated  as  to  such  habits,  and  he  could 
not  have  supposed  the  defendants  desired  information  respect- 
ing the  same,  and  therefore  was  not  guilty  of  a  fraudulent 
concealment  in  the  omission  to  give  it. 

The  judge  did  not  err  in  any  other  part  of  his  charge,  or  in 
admitting  or  rejecting  evidence,  and  the  judgment  of  the 
supreme  court  should  be  affirmed. 
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All  the  judges  concurred,  except  Emott,  J.,  who  was  for 
reversal,  on  the  ground  of  want  of  insurable  interest  in  the 
plaintiff,  after  the  statute  of  limitations  had  run  on  his  action 
against  Fish;  and  Selden,  J.,  who  did  not  sit  in  the  case. 

Judgment  affirmed. 

Imsurable  Istbrist  in  Lm  of  Axothxr:  See  MorreU  ▼.  Trenton  M.  L. 
^  F,  /.  Co.^  57  Am.  Dec.  92,  note  93,  where  thiB  sabject  is  diacnased  at 
length.  A  iather  has  an  insurable  interest  in  the  life  of  his  minor  child: 
MUdiell  ▼.  £7^iiM>ji  L\fe  Ins.  Co.t  71  Id.  529,  and  note  530.  A  single  woman 
dependent  upon  her  brother  for  her  support  and  education  has  an  insurable 
interest  in  his  life:  Lard  v.  Doll,  7  Id.  38,  note  42.  A  sister  who  is  a  creditor 
of  her  brother  has  clearly  an  insurable  interest  in  his  life,  and  the  policy  in 
snch  a  case  is  not  within  the  prohibition  of  the  statute  which  prohibits  wager 
policies:  Ooodwin  v.  MaaBochnseUs  M.  L,  /.  Co.,  73  N.  T.  497,  citing  the  prin- 
cipal case.  A  contract  of  life  insurance  is  not  necessarily  one  merely  of 
indemnity  for  a  pecuniary  loss,  and  it  is  sufficient  to  show  that  a  policy  is 
not  invalid  as  a  wager  policy  if  it  appear  that  the  relation,  whether  of  con- 
Mngninity  or  of  affinity,  was  such  between  the  person  whose  life  was  insured 
and  the  beneficiary  named  in  the  policy  as  warrants  the  conclusion  that  the 
beneficiaiy  had  an  interest,  whether  pecuniary  or  arising  from  dependence 
or  natural  afiaotion  in  the  life  of  the  person  insured:  Insurance  Co.  v,  Bailey , 
13  WalL  619,  citing  the  principal  case.  Where  a  father  procures  a  policy, 
and  pays  the  premium  and  makes  tiie  loss  payable  to  his  daughter,  or  her 
legal  repreeentativee,  this  is,  in  effect,  a  policy  procured  by  him  upon  his 
own  life,  and  an  assignment  thereof  to  her:  McUhry  v.  Travelers*  Ins.  Co.,  47 
N.  T.  54,  citing  the  principal  case.  Any  person  has  the  right  to  insure  his 
own  life,  though  he  does  it  for  the  benefit  of  another:  Hogle  v.  Ouardian  L.  I, 
Co.,  6  Robt.  570;  S.  C,  4  Abb.  P^.,  N.  S.,  349,  citing  the  principal  case. 

Opnnoir,  Bvn>s2rcB  as  to  Probablb  Effect  if  Pabtos  had  Aotxd  nr 
DimESXirr  Mahnkb:  See  Joyce,  v.  Maine  Ins.  Co.,  71  Am.  Deo.  536,  note 
638^  where  this  subject  is  discussed.  Mere  conjecture  or  speculation  upon 
the  part  of  a  witness,  as  to  what  he  would  haye  done  in  a  particular  case,  is 
inadmissible:  EdingUm  ▼.  JEtiui  L.  I.  Co.,  13  Hun,  552;  Ayres  v.  Waier  Com- 
nissionert,  22  Id.  298;  Higbee  v.  C/nardianL.  I.  Co.,  53  N.  T.  604,  all  citing 
the  principal  case. 

CoHCKALiaDnr,  What  is,  aud  BftBcr  of  on  Poliot:  See  Clarhe  v.  Union 
M.  F.  I.  Co.,  77  Am.  Dec,  721,  note  728,  where  other  cases  are  collected. 
Omission  to  state  a  fact  ib  not  ground  for  invalidating  a  policy  where  no  in- 
quiry was  made  on  the  subject:  Mutual  F.  I.  Co.  y.  Deale,  79  Id.  673»  note 
680.  When  certain  questions  are  asked  a  party  desiring  a  life  insurance,  and 
fully  answered,  it  is  not  a  fraudulent  concealment  if  he  omits  to  state  facts 
material  to  the  risk,  not  called  for  by  any  specific  or  general  question:  Peo- 
ple y.  Livetpool  a$ui  L.  df  0,I.Co.,2  Thomp.  &  G.  272,  citing  the  principal 
case.  If  an  answer  is  not  satisfactory  to  the  company,  it  should  withhold  its 
policy  until  a  more  satisfactory  answer  is  furnished:  MeOinley  y.  United  States 
L.  I.  Co.,  8  Daly,  303,  citing  the  principal  case. 

HOLDXR   OF   POUOT  OF    LiFI    iKSUXAlfCB  18  HOT  AFFBOTXD  BT  HxABSAT 

DwLABATioiia  of  the  subject  of  the  insurance  made  after  the  policy  was 
issued:  Swi/t  v.  Massaehusetts  M.  L.  /.  Co.,  63  N.  T.  189,  citing  the  principal 
Admissions  of  the  party  insured  as  to  his  habits  are  not  competent 
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evidence,  where  they  are  made  after  the  plaintiff  obtained  the  poMcy:  Bding* 
Urn  V.  Mutual  L,  L  Co.,  63  N.  T.  193;  S.  C,  5  Hon,  6;  MvlUner  t.  Chiardkon  M, 
L,  /.  Co.,  1  Thomp.  &  C.  451,  both  citing  the  principal  case. 

Thv  FRiNdFAL  CASK  IS  CITED  in  Higbee  V.  Ouardian  M,  L.  /.  Co.,  06  Barb. 
468,  to  tiia  peint  that  noa-prof  esaional  witnoMen  may  be  aaked  what  was  tlM 
condition  of  another's  health  during  a  certain  period;  and  in  Inamramot  Cb.  v. 
Folsorn,  18  Wall.  253,  to  the  point  that  the  burden  of  proof  to  establish  that 
the  applicant  for  insurance  did  not  truly  answer  all  the  questions  put  to  him 
is  upon  the  defendant;  and  in  Cfrattan  ▼.  NcoUonai  L,  I.  Co,,  15  Hun,  77,  to 
the  point  that  where  it  appears  that  the  stipulated  event  has  happened,  and 
that  the  plaintiff  had  an  insurable  interest  in  the  life  of  the  person  insured 
at  the  inception  of  the  contract^  this  is  enough  to  authorize  a  recovery.  It 
Is  also  distinguished  in  Edu  v.  World  M,  L.  L  Co.,  6  Id.  3G2. 


Ik  thb  Matteb  of  the  Hollisteb  Bank  of 

Buffalo. 

[27  Nbw  Yobx,  898.] 

flKATun  OF  1849,  Chaftkr  226,  Imposes  upon  Stookholdsbb  of  BaimrQ 
Associations  Ssveral  Liabilitt  for  a  ratable  share  of  the  debts  in 
proportion  to  the  whole  capital  stock,  and  the  whole  indebtedness  of  the 
bank,  without  reference  to  the  solvency  of  any  other  stockholder.  And 
when  one  assessment  has  been  made  upon  the  stockholders,  and  has  been 
confirmed,  no  second  assessment  can  be  made  to  make  up  any  defi- 
ciency arising  from  the  inability  to  collect  the  sums  assessed  on  insolvent 
stockholders,  while  the  first  apportionment  and  judgment  remain  unre- 
versed. 

Appeal  from  the  supreme  court.  In  September,  1857,  the 
Hollister  Bank  was  declared  insolvent,  and  a  receiver  ap- 
pointed. After  the  assets  of  the  bank  were  divided  among 
the  creditors,  according  to  law,  there  remained  $164,038.62, 
debts  of  the  bank  contracted  since  January  1,  1850,  still  un- 
paid. On  the  29th  of  September,  1858,  the  receiver  rendered 
to  a  justice  of  the  supreme  court,  an  account  of  the  debts  un- 
paid, with  a  list  of  the  stockholders,  as  required  by  the  act  of 
1849.  A  reference  was  ordered  according  to  this  act,  and  an 
apportionment  made  upon  all  the  stockholders  of  all  the  debts 
of  the  bank,  which  was  confirmed,  and  entered,  and  docketed 
as  a  judgment.  On  the  8th  of  September,  1862,  the  receiver 
presented  another  petition  to  a  justice  of  the  supreme  court, 
reciting  the  former  proceedings,  and  stating  that  certain  of  the 
parlies  assessed  by  the  former  apportionment  had  not  paid, 
and  the  amounts  payable  by  them  were  not  collectible;  that 
a  debt  in  litigation  against  the  bank,  at  the  time  of  the  former 
apportionment,  had  been  established,  and  had  increased  the 
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aggregate  debts  of  the  bank.  From  this  petition,  it  appeared 
that  the  debts  still  remaining  mipaid  amounted  to  $93,149.89. 
On  this  petition  a  second  reference  was  made  and  had,  and  a 
second  apportionment  was  made  upon  the  stockholders  to  the 
foil  amount  of  this  debt,  which  was  confirmed  by  the  supreme 
court  at  special  term.  Certain  stockholders  appealed,  and 
the  order  having  been  affirmed  at  general  term,  they  appealed 
to  this  court 

Chauncey  Thicker,  for  the  appellants. 
John  OoMOUj  for  the  respondent. 

By  Court,  Emott,  J.  Section  7  of  article  8  of  the  constitu- 
tion of  this  state  declares  that  "  the  stockholders  in  every  cor- 
poration and  joint-stock  association  for  banking  purposes, 
iflsuing  bank  notes  or  any  kind  of  paper  credits  to  circulate  as 
money,  after  the  first  day  of  January,  1850,  shall  be  individu- 
aUy  responsible  to  the  amount  of  their  respective  share  or 
shares  of  stock  in  any  such  corporation  or  association,  for  all 
its  debts  and  liabilities  of  every  kind,  contracted  after  the  said 
first  day  of  January,  1850."  I  do  not  doubt  that  it  was  or 
would  be  competent,  under  this  clause  of  the  constitution,  for 
the  legislature  to  provide  for  the  enforcement,  by  action  or 
otherwise,  of  a  responsibility  by  every  stockholder  of  any  such 
corporation  or  association  issuing  bank  notes,  not  merely  for  a 
ratable  proportion,  but  for  the  full  amount  of  any  debt  of  the 
association  contracted  since  January  1,  1850,  to  the  extent  of 
his  stock.  Whether,  however,  the  constitutional  provision  of 
itself  creates  a  liability  upon  which  an  action  might  have  been 
maintained  against  any  or  all  the  stockholders  of  such  an  asso- 
ciation, if  the  legislature  had  passed  no  act  to  carry  out  that 
provision,  or  whether  such  liability  exists  notwithstanding  or 
independent  of  the  act  passed  to  enforce  the  responsibility  of 
stockholders  in  these  associations,  are  questions  with  which  we 
are  not  at  present  concerned.  The  legislature,  on  the  5th  of 
April,  1849,  passed  an  act  to  enforce  the  responsibility  of 
stockholders  in  certain  banking  corporations  and  associations, 
as  prescribed  by  the  constitution.  The  proceedings  now 
brought  before  us  were  taken  under  this  act,  and  the  only 
question  raised  by  this  appeal  is,  whether  they  are  conform- 
able to  it,  or  authorized  by  it.  This  question  is  to  be  decided 
mainly  upon  consideration  of  the  statute  itself.  The  provision 
in  the  constitution  will,  no  doubt,  show  what  its  framers 
designed  that  the  legislature  should  accomplish;   but  that 
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design,  however  manifest,  cannot  be  invoked  to  supply  obviouB 
deficiencies  in  the  statute. 

The  first  section  of  the  act  of  April  6,  1849  (Laws  of  1849, 
p.  340,  c.  226),  is  as  follows:  "  Whenever  default  shall  be  made 
in  the  payment  of  any  debt  or  liability  contracted  after  the 
first  day  of  January,  1850,  by  any  corporation  or  joint-stock 
association,  for  banking  purposes,  issuing  bank  notes  or  any 
kind  of  paper  credits  to  circulate  as  money,  after  the  first  day 
of  January,  1850,  the  stockholders  of  such  corporation  or  asso- 
ciation shall  be  individuaRy  responsible,  equally  and  ratably, 
such  responsibility  to  be  enforced  as  hereafter  provided,  and 
in  no  other  manner,  for  the  amount  of  such  debt  or  liability, 
with  interest,  to  the  extent  of  their  respective  shares  of  stock 
in  any  such  corporation  or  association,  as  hereinafter  provided." 
Subsequent  sections  of  the  act  provide  for  the  appointment  of 
a  receiver,  in  case  of  the  insolvency  of  any  banking  corpora- 
tion, for  the  conversion  of  its  assets  into  cash,  for  the  payment, 
in  the  first  place,  if  necessary,  of  the  bills  or  bill-holders,  and 
for  a  dividend  of  the  surplus,  if  any,  first  among  the  creditors 
holding  debts  founded  on  any  liability  contracted  after  'the 
1st  of  January,  1850,  and  if  any  further  surplus  remains,  then 
among  all  other  creditors. 

The  fourteenth  section  provides  that  if,  after  the  declaration 
of  the  first  dividend,  there  shall  remain  unsatisfied  any  debts 
of  such  corporation  or  association,  contracted  since  January  1, 
1850,  the  receiver,  without  waiting  for  payment  of  such  divi- 
dend, shall  render  to  a  justice  of  the  supreme  court  an  ac- 
count of  such  debts,  and  of  all  his  proceedings,  together  with 
a  list  of  the  stockholders.  The  matter  is  then  to  be  referred 
to  a  referee,  who,  after  notice  to  the  parties,  is  to  "  apportion 
the  debts  of  such  corporation  contracted  after  January  Ist, 
1850,  and  remaining  unsatisfied,  among  the  said  stockholders 
ratably  in  proportion  to  their  stock,"  according  to  the  princi- 
ples of  the  act,  and  to  make  a  report  to  the  court.  This  re- 
port is  to  be  examined  by  the  court.  It  may  be  modified,  or 
amended,  or  referred  back.  After  the  report  is  confirmed,  it 
is  to  be  filed  in  the  oflSce  of  a  county  clerk,  with  the  order  of 
confirmation,  and  such  order  is  to  be  a  judgment  against  each 
stockholder  for  the  amount  assessed,  chargeable  to  him.  Pro- 
vision is  made  for  appeals  from  orders  in  such  proceedings, 
and  for  a  new  apportionment  in  case  it  becomes  necessary  by 
reason  of  the  determination  upon  any  such  appeal.  The 
money  collected  upon  an  apportionment  or  assessment  is  to 
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be  divided  among  the  creditors,  and  if  any  surplus  remains 
after  paying  the  debts,  it  is  to  be  paid  to  the  stockholders  who 
were  assessed,  in  proportion  to  the  amounts  levied  upon  them. 

The  act  contains  a  complete  and  well-digested  system  for 
one  assessment,  without  any  provision  for  a  second.  The 
contingency  of  the  failure,  or  inability  of  a  portion  of  the 
stockholders  to  respond  to  the  assessment,  although  it  could 
hardly  have  escaped  the  consideration  of  the  legislature,  is 
not  provided  for  in  any  way.  The  apportionment  of  the  debts 
among  the  stockholders  is  directed  to  be  made  ratably  in  pro- 
portion to  their  stock,  and  a  new  apportionment  or  assessment, 
if  made  under  the  direction  of  the  statute,  is  to  correct  errors 
in  the  first,  and  not  to  supply  a  deficiency  in  its  results. 

The  general  manufacturing  law  of  1811  (1  Rev.  Laws,  247, 
sec.  7),  contained  a  provision  to  the  effect  that,  for  all  debts 
which  should  be  due  and  owing  by  any  company  formed  un- 
der the  act  at  the  time  of  its  dissolution, ''  the  persons  then 
composing  such  company  shall  be  individually  responsible  to 
the  extent  of  their  respective  shares  of  stock  in  said  company, 
and  no  further."  This  provision  has  been  before  the  supreme 
court  and  the  court  of  errors  in  a  number  of  cases.  It  was 
held  to  impose  upon  the  stockholders  of  such  corporation  a 
several  and  not  joint  liability,  limited  only  by  the  amount  of 
their  stock.  In  Slee  v.  Bloom,  19  Johns.  456  [10  Am.  Dec. 
273],  and  Briggs  v.  Penniman,  8  Cow.  387  [18  Am.  Dec.  454], 
the  jurisdiction  of  courts  of  equity  in  such  cases  was  asserted 
to  entertain  suits  by  one  or  more  creditors  against  all  the 
stockholders,  to  compel  them  first  to  pay  up  their  stock,  and 
next  to  pay  an  amount  equal  to  their  stock,  if  necessary, 
to  satisfy  the  prosecuting  creditors.  Again,  in  Bank  of  Pough^ 
heepsie  v.  IbbotsoUy  24  Wend.  473,  an  action  was  sustained  at 
law,  brought  by  one  creditor  against  a  single  stockholder,  to 
recover  his  own  debt  against  the  defendant,  who  held  stock  to 
an  amount  more  than  equal  to  the  debt. 

These  cases  show  that  the  liability  of  every  stockholder  in 
corporations,  under  the  manufacturing  act  of  1811,  was  un- 
qualified by  the  fact  that  there  were  other  stockholders,  or  by 
iheir  liability  to  assessment  or  contribution.  If  a  stockholder 
had  not  paid  or  assumed  debts  of  the  corporation  to  an  amount 
equal  to  his  stock,  any  creditor  could  compel  payment  to  that 
amount  for  his  own  benefit.  If  either  creditors  or  stockhold- 
ers brought  all  the  parties  into  a  single  action,  with  the  view 
to  an  account,  both  of  the  debts  and  those  liable  to  pay  them, 


296     In  thb  Matteb  of  the  Holxister  Bank.    [New  York^ 

yet  thifi  would  not  have  resulted  in  a  pro  rata  apportionment 
of  the  liability,  but  only  in  the  allowance  to  every  stockholder 
of  the  amounts  which  he  had  paid  or  advanced  for  the  com- 
pany himself,  and  the  amounts  which  could  be  collected  from 
others:  See  OarrUon  v.  Howe,  17  N.  Y.  458,  where  similar 
reasoning  is  applied  to  the  liability  which  is  incurred  in  cer- 
tain cases  under  the  present  general  manufacturing  law.  The 
language  of  the  act  of  1811,  in  this  respect,  is  similar  to  that 
employed  by  the  act  of  1849,  now  under  consideration,  except 
that  the  latter  contains  two  important  qualifications,  to  be 
presently  noticed.  But  in  the  case  of  the  act  of  1849,  relative 
to  banking  corporations,  as  in  the  manufacturing  act  of  1811, 
the  liability  of  the  stockholders  to  creditors  is  not  a  joint  but 
a  several  liability.  Each  stockholder  is  subject,  for  himself, 
to  a  liability  measured  and  determined  by  the  provisions  of 
the  statute,  without  reference  to  the  case  or  the  responsibility 
of  any  other  stockholder.  Under  the  manufacturing  law  of 
1811,  the  only  limit  to  this  liability  was  the  amount  of  the 
stock  of  the  company,  held  by  the  share-holder.  Up  to  that 
limit  he  was  severally  liable,  and  could  be  compelled  to  pay 
the  debt  of  any  creditor.  The  act  of  April  5,  1849,  contains, 
however,  as  I  have  said,  two  important  limitations  or  qualifi- 
cations upon  the  clause  creating  the  liability  of  stockholders. 

The  stockholders  are  declared  to  be  responsible  for  every 
debt  contracted  since  January  1,  1850,  equally  and  ratably. 
As  the  responsibility  of  each  stockholder  is  several,  the  effect 
of  this  language  is  to  make  each  liable  for  his  equal  ratable 
proportion  of  the  debt.  The  effect  of  the  act  may  be  seen  by 
supposing  that  all  the  stockholders  of  this  bank  had  signed  a 
bond  or  undertaking  to  any  or  all  the  creditors,  by  which  they 
severally  agreed  to  be  responsible,  equally  and  ratably,  in  pro- 
portion to  the  amount  of  their  stock,  for  the  debts  due  by  the 
association  to  such  creditors.  It  is,  I  think,  sufficiently  plain 
that  such  an  obligation  or  agreement  would  impose  upon  each 
of  the  parties  to  it  a  responsibility  for  a  proportionate  share 
of  the  debts.  That  this  rate  or  proportion  has  reference  to 
the  amount  of  stock  held  by  each,  as  compared  with  the  whole 
stock  and  the  debts,  appears  from  the  sixteenth  section  of  the 
act.  This  section  directs  that  the  referee  to  be  appointed  by 
the  supreme  court  shall  apportion  the  debts  of  the  corpora- 
tion contracted  after  January  1,  1850,  and  remaining  unpaid, 
among  the  stockholders,  ^^  ratably  in  proportion  to  their  stock, 
Aooording  to  the  principles  in  this  act  declared."    By  the 


8epL  1868.]    In  the  Matteb  of  the  Hollisteb  Bank.     297 

eighteentih  section,  the  referee  is  directed  to  ascertain  the  per- 
aons  who  are  chargeable  as  stockholders,  and  the  amount 
chargeable  to  each,  according  to  the  rules  and  principles 
declared  in  this  act. 

This  apportionment  of  liability  by  the  referee,  upon  the 
principle  of  proportion  to  the  stock,  when  confirmed  by  the 
court,  becomes  the  judgment,  declaring  and  enforcing  the  lia- 
bility created  by  the  act.  There  is  but  one  such  apportion- 
ment and  consequent  judgment  against  each  stockholder 
provided  for,  and  but  one  contemplated  by  the  act.  Besides, 
the  clause  which  has  just  been  adverted  to,  the  responsibility 
created  by  this  act,  is  qualified  by  the  provision,  which  is  also 
contained  in  the  first  section,  that  such  responsibility  is  to  be 
enforced  as  thereinafter  provided,  and  not  otherwise,  .that  is, 
only  in  and  by  the  special  proceeding  given  and  regulated  by 
the  act.  Suits  by  individual  creditors  against  a  single  stock- 
holder, such  as  were  sustained  under  the  manufacturing  law 
of  1811,  in  the  case  of  Bank  of  Pimghkeepaie  v.  IhhotaoTiy  24 
Wend.  473,  are  intended  to  be  cut  off  by  this  clause;  and  the 
only  mode  of  establishing  and  enforcing  the  responsibility  of 
stockholders  in  these  associations  is  by  this  special  proceeding, 
to  which  they  must  all  be  parties,  and  in  which  an  account  of 
each  with  the  corporation,  for  payments  made  or  debts 
aasumed,  as  well  as  an  account  of  the  ratable  portion  of  stock 
held  by  each,  is  to  be  taken,  and  judgment  given  accordingly 
once  for  all.  As  I  have  already  said,  this  proceeding  is  com- 
plete as  well  as  final.  The  act  contains  no  authority  for  a 
second  assessment  or  a  second  application,  and  I  discover  no 
provisions  in  the  law  from  which  it  could  be  inferred  that  any 
such  subsequent  assessment  to  make  good  deficiencies  in  the 
collection  of  the  first  was  contemplated  by  the  framers  of  the 
act.  The  act  provides  how  a  new  apportionment  is  to  be  made 
in  case  the  first  apportionment  is  reversed  or  so  modified  as  to 
make  it  necessary:  Sec.  29;  and  this  express  provision  is  en- 
titled to  some  weight  as  an  exclusion  of  authority  to  make  a 
second  apportionment,  while  the  first  remains  in  force,  neither 
reversed  nor  modified. 

Upon  the  whole,  I  am  of  opinion  that  the  liability  imposed 
by  this  statute  upon  the  stockholders  of  banking  associations 
is  a  several  liability  for  a  ratable  and  equal  share  of  the  debts, 
in  proportion  to  the  whole  debts  and  the  whole  capital  stock, 
and  not  a  liability  to  each  creditor,  until  he  is  paid,  limited 
only  by  the  amount  of  stock  held  by  the  stockholder,  and 
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that  the  statute  gives  no  authority  or  jurisdiction  to  make 
more  than  one  judgment,  the  first  apportionment  and  judg- 
ment remaining  unreversed. 

I  am  therefore  of  opinion  that  the  order  appealed  horn 
should  he  reversed,  with  costs. 

All  the  judges  concurred. 

Order  reversed. 


LiABnjTT  ov  Stockboldkbs  lOB  t>ERrs  OF  Corporation:  See  ColemcmTm 
WhUe^  80  Am.  Deo.  797,  note  801;  New  Bnghnd  CommarckU  Bank  v.  Newport 
SUam  Factory,  75  Id.  688,  note  701;  Ccffin  v.  Rich,  71  Id.  559,  note  567| 
Coming  v.  JiicCuUough,  49  Id.  287,  note  308,  where  thia  subject  is  considered; 
Freeland  ▼.  MeOullough,  43  Id.  685,  note  694,  where  the  subject  is  considered 
at  lenglii. 

The  principal  casb  is'  cited  in  UollitUr  v.  HoUitter  Bank,  2  Keyes^  261, 
S.  C,  2  Abb.  App.  372,  to  the  point  that  the  act  contains  a  complete  and 
well-digested  system  for  one  assessment,  without  any  provision  for  a  second; 
that  a  new  assessment,  if  made  under  the  direction  of  the  statute,  is  to  cor* 
rect  errors  in  the  first,  and  not  to  supply  a  deficiency  in  its  results;  and  thai 
the  statute  gives  no  authority  or  jurisdiction  to  make  more  than  one  judg* 
ment,  the  first  apportionment  and  judgment  remaining  unreversed;  in  People 
ex  reL  Brown  v.  Woodruff,  32  N.  Y.  369,  S.  0.,  29  How.  Pr.  215,  to  the  point 
that  where  an  act  authorizes  the  comptroller  of  New  York  City  to  appoint 
three  commissioners  of  taxes  to  hold  office  for  five  years,  and  no  vacancies 
ooour  to  be  filled  by  him,  the  powers  conferred  upon  him  are,  at  the  expira- 
tion of  the  term  of  five  years,  wholly  exhausted;  and  in  United  States  v. 
Ktiox,  102  n.  S.  425,  to  the  point  that  where  the  controller  of  the  treasury 
has  assessed  against  the  several  share -holders  of  an  insolvent  national  banking 
association,  a  sufficient  percentage  upon  the  par  value  of  the  stock  by  them 
held  respectively,  he  has  no  power  to  direct  a  further  assessment  to  supply 
the  deficit  caused  by  the  inability  of  the  receiver  to  enforoe  payment  from 
aach  as  are  insolvent  or  beyond  the  jurisdiction. 
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Same. 
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Finding  ov  Rspbrsb  will  not  be  Distctrbbd  by  Appellate  Ooubt,  if 
there  was  any  evidence  proper  to  be  considered  by  him  tending  to  sna- 
tain  his  finding,  sufficient  to  justify  the  defendant's  motion  to  dismiss 
the  complaint. 

PvBCHASE  ov  Locomotives  is  Pakt  ov  Leqitiicatb  Business  ov  Railroad 
Corporation,  and  the  president  and  managers  of  such  corporation  hare 
power  to  appoint  an  agent  with  full  powers  to  make  such  poxchaset,  and 
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Id  «z0oot6  bflli  and  notes  of  the  oorporatian  in  pajmient  of  d  |bU  thu 
ineoired. 
VmnnBT  ov  OoBPORATiOH  Pbofxrlt  Blboted  Holds  otxb  until  anothei 
president  is  elected,  althoogh  there  is  no  special  provision  in  the  ohsrter 
to  that  effect. 

WWEBM   BOABD  OF   MaNAOBBS    OF   RaILBOAD    CoBPOSATION    RlUNQUIBHai 

TO  m  Pbisident  Ezolusxvb  Management  of  the  business  of  tiie  cor- 
poration for  a  period  of  three  years,  allowing  him,  at  his  own  discretion, 
to  purchase  locomotives  and  cars,  and  to  put  them  in  use  on  the  road, 
paying  for  them  by  giving  bills  and  notes  purporting  to  bind  the  com- 
pany, and  the  board,  at  the  end  of  that  time,  resumes  the  discharge  of 
its  Impropriate  duties,  takes  possession  of  the  road  and  of  all  the  property 
thus  procnred  by  the  president,  and  continues  to  use  such  property  for 
several  yean  without  question  as  to  the  manner  in  which  it  has  been 
obtainedt  this  acquiescence  is  such  a  ratification  as  to  be  evidence  of 
the  president's  original  authority  to  bind  the  corporation  by  the  bills  and 
notes  so  given. 

Box  Sighed  with  Name  of  Pbesidemt  of  CoBFOBAnoir,  followed  by  his 
title  of  office,  dated  lit  the  office  of  the  corporation,  and  directing  the 
amount  thereof  to  be  charged  '*  to  motive  power  and  account^"  purports 
on  its  face  to  be  the  bill  of  the  corporation,  and  not  the  individual  bill  of 
the  signer. 

PBovuion  in  Chabteb  of  Railboad  Compant  ATTTHOBiziNa  It  to  Con- 
nect with  a  point  at  the  further  end  of  another  railroad  "by  railroad, 
canal,  or  slack-water  navigation,"  justifies  the'  company  in  making  aa 
arrangement  with  such  other  oompany  for  the  joint  ownership  of  loco- 
motives to  run  over  both  their  roads. 

SflDENCB    18    ADMiaaiBLE    IN    SUFPOBT    OF    AUTHOBITT    OF    PbESIDENT    OF 

GoBFOBATiON  TO  Dbaw  Bill  IN  SuTT,  that  he  had,  on  various  occasions, 
both  before  and  after  the  date  of  such  bill,  made  drafts  and  promissory 
notes  in  the  name  of  the  company,  which  were  honored  and  paid,  and 
that  the  amounts  thereof  entered  into  the  accounts  of  the  company,  and 
were  not  objected  to  by  the  board  of  managers. 

Wbebb  Coal  Coxpant  Indebted  to  Raiijk)ad  Cobfobation  Makbi 
Notes  Which  Lattbe  Indobses  and  procures  to  be  discounted,  if 
the  notes  are  given  to  apply  on  the  indebtedness,  they  become  the  prop* 
erty  of  the  railroad  company,  and  in  transferring  them  it  occupies  the 
poaitaon  of  an  ordinary  indorser;  but  if  the  notee  are  not  given  to  apply 
on  the  indebtedness,  then  they  are  made  for  the  accommodation  of  the 
railroad  company,  and,  after  their  discount^  the  railroad  company  is  the 
principal  debtor,  and  the  coal  company  its  surety. 

fioroLE  Seal  Appended  to  Notabt's  Cebtifigatb  of  Pbotest  is  Suffi- 
cient Authentication  of  his  certificate  beneath,  the  seal,  and  of  the 
service  of  notice  of  non-payment,  on  the  same  page. 

PVBCHASE  BT  MOBTOAOEE  OF  CHATTEL  AT    PUBLIO  SaLE  19  CkX>D  AT  LaW, 

and  is  voidable  only  and  not  void  in  equity.  It  is  voidable  only  at  the 
election  of  the  mortgagor,  and  cannot  be  impeached  in  a  suit  to  which  he 
is  not  a  party. 

Actions  brooght  to  recover  on  a  bill  of  exchange  and  on 
oght  promissory  notes.  The  first  action  was  brought  to 
recoyer  on  the  following  bill: — 
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Office  of  the  Tioga  Navigation  Company, 
$9,064.71.  Philadelphia,  May  19, 1841. 

Twelve  months  after  date,  pay  to  the  order  of  Messrs. 
Rogers,  Ketchum,  and  Grosvenor,  nme  thousand  and  sixty- 
four  and  seventy-one  hundredths  dollars,  at  No.  65  liberty 
Street,  in  the  city  of  New  York,  value  received,  which  charge 
to  motive  power  and  account,  and  oblige, 

Yours,  etc., 

James  R.  Wilson,  Prest.  T.  N.  Co* 
To  HiBAM  BosTwicK,  EsQ.,  Trcas.  Ti(^a  Coal  Iron  Mining  and 
Manufacturing  Co.,  Coming,  N.  Y. 

The  complaint  alleged  that  the  defendant,  a  corporation 
created  under  the  laws  of  the  state  of  Pennsylvania,  by  its 
then  name  of  the  Tioga  Navigation  Company  (since  changed 
by  the  legislature  of  that  state  to  the  Tioga  Railroad  Com- 
pany), made  the  said  bill  of  exchange;  that  it  was  duly 
accepted  by  said  Hiram  W.  Boetwick,  treasurer  as  aforesaid; 
was  duly  indorsed  by  Rogers,  Ketchum,  and  Grosvenor  to  the 
plaintiff;  and  when  due,  after  demand  of  payment,  was  duly 
protested,  and  notice  given  to  the  defendant.  The  second 
action  was  brought  to  recover  the  amount  of  eight  promissory 
notes  made  by  the  Arbon  Coal  Company,  payable  to  the  order 
of  the  Tioga  Navigation  Company,  indorsed  by  the  Tioga 
Navigation  Company  to  the  plaintiff,  which  notes,  it  was 
alleged,  were  duly  protested  for  non-payment  and  notice 
thereof  given  to  the  defendant.  The  answers  of  the  defend- 
ant put  in  issue  all  the  allegatious  of  the  complaints.  The 
answer  to  the  second  complaint  alleged  that  the  notes  were 
indorsed  in  its  name  by  James  R.  Wilson,  without  authority; 
that  he  was  not,  at  the  time  of  the  indorsement,  the  president 
or  an  officer  or  stockholder  of  the  company;  that  by  the  act 
of  incorporation,  the  president,  secretary,  and  treasurer  of  the 
company  were  required  to  be  residents  of  the  state  of  Penn- 
sylvania; that  at  the  time  of  the  indorsement,  Wilson  was, 
and  for  a  long  time  had  been,  a  resident  and  citizen  of  New 
York;  also  that  the  notes  were  indorsed  for  the  accommoda- 
tion of  the  Arbon  Coal  Company  without  consideration;  that 
the  payment  of  the  notes  was  secured  by  a  mortgage  upon 
real  estate  in  Pennsylvania,  executed  by  the  Arbon  Coal  Com- 
pany to  three  trustees,  Ketchum,  Alstyne,  and  Thompson,  and  a 
mortgage  upon  personal  property  to  Ketchum  alone,  as  trustee, 
for  the  use  of  the  holders  of  the  notes  and  other  creditors  of 
the  mortgagors;  and  that  the  mortgages  were  foreclosed,  and 
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the  propert7  sold  for  the  benefit  of  the  holders  of  the  notes, 
and  that  the  same  were  thereby  paid  and  satisfied.  It  was 
also  alleged  that,  before  the  plaintiff  became  the  owner  or 
holder  of  the  notes,  they  were  owned  and  held  by  Ketchum, 
Bogers,  and  Bement,  who  received  from  the  makers  a  large 
amount  of  property  to  be  applied  to  their  payment;  that  the 
property  so  receiyed  by  them  was  of  more  than  sufficient  value 
to  pay  the  notes;  that  such  property  had  never  been  returned 
or  accounted  for  by  them,  but  the  same,  or  its  avails,  were 
villi  held  by  them;  that  while  the  property  and  notes  were  so 
held  by  them,  the  makers  became,  and  still  remained,  insol- 
vent; that  the  notes  were  transferred  to  the  plaintiff  long  after 
ttiey  became  due;  that  he  neither  paid  nor  advanced  anything 
for  or  on  the  credit  of  them,  and  received  them  with  fiill  notice 
of  the  foregoing  facts.  Prior  to  any  of  the  transactions  in- 
volved in  either  of  these  suits,  an  arrangement  had  been 
made  between  the  Tioga  Navigation  Company  and  the  Tioga 
Coal  and  Iron  Mining  and  Manufacturing  Company,  a  com- 
pany chartered  in  the  state  of  New  York  to  construct  a  rail- 
foad  from  the  state  line  of  Pennsylvania  to  Coming  in  the 
state  of  New  York,  for  the  purchase  of  locomotives  together, 
to  be  owned  by  the  two  companies,  five  eighths  by  the  former, 
and  three  eighths  by  the  latter,  which  was  in  proportion  to  the 
length  of  their  respective  roads.  The  bill  of  exchange  which 
was  sought  to  be  collected  in  the  first  action  was  given  in  pay- 
ment for  a  locomotive  and  tender,  constructed  by  the  payees 
in  pursuance  of  a  contract  made  with  them  on  the  11th  of 
Janoaiy,  1841,  executed  by  ''James  R.  Wilson,  President  of 
the  Tioga  Navigation  Company,  and  Hiram  W.  Bostwick, 
Treasurer  of  the  Tioga  Coal  and  Iron  Mining  and  Manufac- 
turing Company."  The  locomotive  was  placed  upon  the  road, 
under  the  arrangement  above  mentioned  between  the  two  com- 
panies, and  continued  to  be  used  on  the  road  as  late  as  1843, 
when  the  other  property  mortgaged  was  repurchased  by  the 
defendant  on  a  foreclosure  of  the  mortgage.  In  1844,  after  he 
eaased  to  be  president,  Wilson  rendered  accounts  containing 
the  details  of  these  transactions,  which  do  not  appear  to  have 
been  finally  settled ;  nor  does  it  appear  that  any  particular  objec- 
tion was  made  to  them.  The  referee  found:  1.  That  the  defend- 
ant made  the  draft  upon  which  the  action  was  brought;  2.  That 
the  draft  was  duly  protested  for  non-pa3rment;  3.  That  $2,926.17 
of  the  amount  made  on  the  mortgage  of  the  Arbon  Coal  Com- 
pany should  be  credited  as  payment  on  the  draft  as  of  August 
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14,  1843;  4.  That  the  amount  remainiDg  due  on  the  draft  at 
the  date  of  the  report  was  $15,415.20;  5.  That,  as  a  conclu- 
sion of  law,  the  plaintiff  should  have  judgment  for  that  sum 
and  costs.  At  the  time  the  notes  sued  on  in  the  second  action 
were  made,  the  defendant  was  in  bad  credit,  and  needed  money 
to  meet  its  obligations,  while  the  coal  company  was  in  good 
credit,  with  ample  means  to  pay  its  debts,  but  such  means 
consisted  in  coal,  and  not  in  cash.  It  was  proved  that  Mr. 
Wilson  moved,  in  1841,  from  Pennsylvania  to  Albany,  New 
York,  and  continued  to  reside  there  until  the  fall  of  1842. 
The  evidence  of  the  protest  of  all  the  notes,  excepting  one, 
consisted  of  the  usual  certificate  of  protest  by  a  notary  public, 
signed  and  sealed  by  him,  with  his  seal  of  office  attached  to 
each  note,  and  immediately  beneath  each  certificate  of  protest; 
and  on  tiie  same  sheet  was  a  certificate  of  the  mailing  of 
notices  of  protest,  on  the  same  days  of  the  respective  protests, 
properly  addressed  to  the  indorsers,  which  certificates  were 
signed  by  the  notary  officially,  but  were  not  separately  sealed. 
The  reading  of  the  notices  was  objected  to  on  account  of  the 
want  of  seals,  but  the  objection  was  overruled.  The  referee 
found:  1.  That  the  notes  were  indorsed  by  the  defendant;  2 
That  they  were  duly  protested  for  non-payment,  and  notice  of 
protest  served  on  the  defendant;  3.  That  $6,946.90  should  be 
credited  on  account  of  the  proceeds  of  the  mortgage  of  the 
Arbon  Coal  Company,  as  of  August  14,  1843;  4.  That  the 
amount  remaining  dye  on  the  notes  at  the  date  of  the  report 
was  $36,596;  5.  That  the  plaintiff  was  entitled  to  judgment 
for  that  sum,  with  costs.  Judgments  entered  in  pursuance  of 
those  reports  were  affirmed  at  the  general  term  of  the  supreme 
oourt,  and  the  defendant  appealed. 

H,  M.  Hyde  and  John  H,  Reynolds^  for  the  appellant. 
Cfeorge  T.  Spencer  and  John  K.  Porter y  for  the  respondent 

By  Court,  Selden,  J.  The  referee  has  found  as  a  £EU>t  that 
the  draft  upon  which  the  first  action  was  brought  was  exe- 
cuted by  the  defendant;  and  that  finding  includes  an  affirma- 
tion of  the  authority  of  Wilson,  the  president  of  the  company, 
to  make  the  draft  in  its  behalf.  If  there  was  any  evidence 
proper  to  be  considered  by  the  referee,  tending  to  sustain  this 
finding,  sufficient  to  justify  the  denial  of  the  defendant's  mo- 
tion to  dismiss  the  complaint,  the  finding  cannot  be  disturbed 
on  appeal  to  this  court  I  think  there  was  not  only  some  evi- 
dence to  justify  the  conclusion  of  the  referee,  but  do  not  see 
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how  he  could  have  arrived  at  a  different  result.    It  was  within 
the  power  of  the  board  of  managers  to  clothe  the  president 
with  authority  to  make  the  purchase  of  the  locomotive,  and  to 
give  the  obligation  of  the  company  in  payment  for  it.    The 
language  of  tiie  charter  is,  "the  president  and  managers  shall 
conduct  the  business  of  said  company";  and  there  is  nothing 
in  the  charter,  or  any  of  its  supplements,  to  restrain  this  ex- 
tensive power,  so  far  as  relates  to  the  present  question.    The 
purchase  of  locomotives  was  a  part  of  the  legitimate  ^'business 
of  the  company";  and  it  cannot  be  questioned  that  the  presi- 
dent and  managers  could  appoint  an  agent  with  full  powers 
to  make  such  purchases,  whether  the  agent  was  one  of  tlieir 
number,  or  a  stranger:  Angell  and  Ames  on  Corporations,  c.  8, 
sec.  1;  c.  9,  sec.  2;  and  to  execute  bills  or  notes  of  the  corpora- 
tion in  pajnnent  of  debts « thus  incurred:  Curtis  v.  Leavitij  15 
N.  Y.  9,  66,  67.    '^AU  acts  within  the  powers  of  a  corporation 
may  be  performed  by  agents  of  its  own  selection":  Barnes  v. 
(hitario  Banly  19  Id.  158.    Mr.  Wilson  was  clearly  invested 
with  power  to  make  the  bill.    He  was  the  president  of  the 
company,  not  only  de  facto,  but  de  jure.    He  was  properly 
elected  in  January,  1839,  and,  without  any  special  provision 
in  the  charter  to  that  effect,  would  have  held  over  until  another 
president  was  elected:  Foot  v.  Prowse,  Strange,  625;  Queen  v. 
Corporation  of  Durham,  10  Mod.  146;  People  v.  Runkle,  9  Johns. 
158;  and  the  fourth  section  of  the  charter  expressly  provides 
that  the  officers  elected  by  the  stockholders,  among  which  is 
the  president,  '*  shall  continue  in  office  for  one  year,  and  until 
others  are  chosen."    He  had  not  removed  to  New  York  when 
he  made  the  bill,  and  it  is  therefore  unnecessary  to  consider 
what  effect  such  removal  had  upon  his  powers  or  tenure  of 
office.    By  virtue  of  his  office,  if  nothing  further  appeared  in 
regard  to  his  powers,  I  think  he  would  not  have  been  author- 
ized to  purchase  the  locomotive,  or  to  execute  the  bill.    Those 
were  duties  which  belonged  to  the  board  of  managers,  and 
could  only  be  conferred  upon  other  officers  or  agents  with 
iheir  consent:   McCulUmgh  v.  Moss,  5  Denio,  575;   Hoyi  v. 
Thompson,  5  N.  Y.  820. 

The  managers,  prior  to  the  2d  of  April,  1838,  appointed  an 
executive  committee,  and  by  a  resolution  of  that  date  in- 
vested the  committee,  so  far  as  their  act  could  do  it,  during 
the  intervals  between  the  meetings  of  the  board,  with  "the 
foil  powers  of  the  board  to  act  for  and  to  bind  the  company." 
That  aHmnittee,  in  October,  1839,  authorized  the  president  to 
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purchase  a  locomotive  and  tender,  and  to  give  the  notes  of 
the  company  for  them;  and  also  ''  to  act  in  all  the  ordinary 
business  of  the  company  as  fully  as  the  committee  "  might  do. 
It  does  not  appear  that  these  powers  were  ever  recalled;  and 
if  neither  the  board  of  managers  nor  the  committee  were  act- 
ing beyond  the  scope  of  their  own  authority,  the  president  had 
the  express  warrant  of  the  corporation  for  everything  which 
he  did.  The  managers  might,  undoubtedly,  clotiie  a  commit* 
tee,  in  the  intervals  between  the  sittings  of  the  board,  with  all 
their  own  authority  to  conduct  the  ordinary  business  of  the 
company:  Hoyt  v.  Thompsonj  19  N.  Y.  207-216;  but  it  does 
not  follow  that  the  committee  could  delegate  that  power  to 
one  of  their  number.  I  doubt  their  authority  to  do  so,  as  they 
had  no  express  power  of  substitution;  but  it  is  unnecessary  to 
pass  upon  that  question,  as  there  is  another  ground  on  which 
the  power  of  the  president  to  bind  the  company  must  be  sua* 
tained.  The  board  of  managers,  designedly  as  it  must  be 
presumed,  relinquished  to  the  president,  for  a  period  of  three 
years  (embracing  the  time  of  all  the  transactions  involved  in 
the  present  actions),  the  exclusive  management  of  the  busi- 
ness of  the  corporation,  allowing  him,  at  his  own  discretioUi 
to  employ  and  pay  the  workmen  constructing  the  road;  to 
purchase  and  lay  the  iron  constituting  the  track;  t>o  borrow 
money  in  large  and  small  sums,  giving  the  notes  or  bills  of 
the  corporation  therefor,  as  well  as  other  securities;  to  pur- 
chase locomotives  and  cars,  and  to  put  them  in  use  on  the 
road,  paying  for  them  in  like  bills  and  notes;  and  when,  at  the 
end  of  the  three  years,  the  managers  again  resumed  the  dis- 
charge of  their  appropriate  duties,  they  took  possession  of  the 
road  and  of  all  the  property  thus  procured  by  the  president, 
and  continued  to  use  such  property  for  several  years,  without 
question  as  to  the  manner  in  which  it  had  been  obtained. 
Under  such  circumstances,  the  acts  of  the  assumed  agent  can- 
not be  repudiated.  The  powers  of  the  agent  of  a  corporation 
are  such  as  he  is  allowed  by  the  directors  or  managers  of  the 
corporation  to  exercise,  within  the  limits  of  the  charter;  and 
the  silent  acquiescence  of  the  directors  or  managers  may  be 
as  effectual  to  clothe  the  agent  with  power  as  an  express  letter 
of  attorney.  Judge  Story  says,  in  Bank  of  United  States  v. 
Dandridge,  12  Wheat.  64:  "  If  oflScers  of  a  corporation  openly 
exercise  a  power  which  presupposes  a  delegated  authority  for 
the  purpose,  and  other  corporate  acts  show  that  the  corporation 
must  have  contemplated  the  legal  existence  of  such  authority, 
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the  acts  of  such  officers  shall  be  deemed  rightful,  and  the 
delegated  authority  will  be  presumed.''  This  doctrine  has 
often  been  confirmed;  MeUedge  v.  Boston  Iron  Co,j  6  Gush.  175 
[51  Am.  Dec.  59];  Bridenbecker  v.  LoweUy  32  Barb.  18;  Perhi/n$ 
r.WaahingUm  Ins.  Co.,  4  Cow.  645, 659, 661;  Hoyi  v.  Thompson^ 
19  N.  Y.  208,  219;  Angell  and  Ames  on  Corporations,  3d  ed.^ 
269;  and  applied  to  the  present  case,  shows  that  the  author- 
ity of  Wilson  cannot  now  be  denied. 

But  is'  insisted  that  the  bill  purports  on  its  face  to  be  the 
bill  of  Wilson,  and  not  of  the  defendant,  and  does  not  there* 
fore  bind  the  defendant.  The  evidence  shows  that  it  was 
drawn  for  the  debt  of  the  company,  by  an  agent  authorized  to 
draw  it,  and  according  to  well*8ettled  rules,  the  company  is 
bound  by  it,  if,  upon  the  whole  instrument,  it  can  be  collected 
that  such  was  the  intention:  Story  on  Agency,  sec.  154;  Rathr 
bon  y.  Budlongj  15  Johns.  1;  Many  v.  Beehman  Iron  Co.,  9 
Paige,  189;  Safford  v.  Wyckoff,  1  Hill,  11;  S.  C,  4  Id.  442; 
Fuller  V.  Hooper,  3  Gray,  334.  There  was  clearly  sufficient 
upon  the  feu^e  of  the  bill  to  indicate  an  intention  to  bind  the 
eompany.  In  this  respect,  the  case  cannot  be  distinguished 
from  those  of  Safford  v.  Wyckoff,  1  Hill,  11,  S.  C,  4  Id.  442, 
and  Fuller  v.  Hooper,  3  Gray,  834.  The  defendant's  counsel 
claims  that  the  contract  for  building  the  locomotive  was  not 
binding  on  the  company,  and  that  for  that  reason  the  presi- 
dent had  no  right  to  execute  the  bill  on  behalf  of  the  com- 
pany. Two  grounds  are  relied  upon  to  sustain  this  position: 
1.  That  the  contract  was,  on  its  face,  the  private  confract  of 
Wilson  and  Bostwick;  and  2.  That  the  defendants  had  no 
power  to  make  the  contract  jointly  with  the  New  York  com- 
pany, and  that  it  could  not  therefore  bind  them.  The  first 
ground  is  answered  by  what  is  said  in  regard  to  the  bill.  The 
evidence  is  equally  as  clear  on  the  face  of  the  contract  as  it 
18  on  the  fiace  of  the  bill,  that  it  was  made  for  the  corpora^ 
tion.  In  regard  to  the  other  ground,  I  think  the  companies,  if 
there  were  nothing  special  on  the  subject  in  their  charters, 
would  have  been  authorized  to  make  the  arrangement  which 
existed  between  them,  for  a  joint  ownership  of  locomotives  to 
run  over  both  their  roads:  Hart  v.  Rensselaer  &  S,  R,  R.  Co.,  8 
N.  Y.  87  [59  Am.  Dec.  447];  Catskill  Bank  v.  Gray,  14  Barb. 
471;  Foy  v.  Troy  &  B.  R.  R.  Co.,  24  Id.  382;  Cary  v.  Cleve- 
land &  T.  R.  R.  Co.,  29  Id.  66,  57;  Fitchburg  &  W.  R.  R.  Co. 
▼.  Harmay  6  Gray,  539  [66  Am.  Dec.  427];  Bedfield  on  Rail 
ways,  pp.  281,  287,  sees.  135,  136.    But  whether  that  would 
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be  00  or  not,  the  eupplement  to  the  defendant's  charter,  passed 
in  1835,  providing  for  the  connection  of  their  road  '^  with  the 
Chemung  canal  by  railroad,  canal,  or  slack-water  navigation," 
would  justify  them  in  making  that  arrangement. 

The  defendant's  counsel  excepted  to  rulings  of  the  referee, 
allowing  the  president  of  the  company  to  testify  that  on  various 
occasions,  both  before  and  after  the  date  of  the  bill  in  question, 
he  made  drafts  and  promissory  notes  in  the  name  of  the  com- 
pany; that  they  were  honored,  and  that  the  amounts  entered 
into  the  accounts  for  the  company.  I  think  this  evidence  was 
admissible.  The  cases  above  referred  to  show  that  the  limits 
of  an  agent's  authority  may  be  determined  by  the  power  which 
he  is  allowed  to  exercise,  and  that  silent  acquiescence  of  the 
principal  may  be  equivalent  to  express  assent.  In  other  words, 
that  the  authority  may  be  shown  by  circumstances.  The 
recognition  by  a  corporation  of  act-s  on  the  part  of  an  agent, 
similar  in  character  to  those  which  may  be  in  dispute,  tends 
strongly  to  establish  the  agent's  authority:  Mwin  v.  Commit' 
iion  Co.,  15  Johns.  54  [8  Am.  Dec.  219];  Commercial  Bank  v. 
NoHon,  1  mil,  501;  Wood  v.  Auburn  &  R,  R.  R.  Co.,  8  N.  Y. 
160.  It  does  not  appear  that  the  board  of  managers  had  any 
direct  agency  in  the  payment  of  the  bills  or  notes  made  by  the 
president,  and  it  is  a  fair  presumption  from  the  manner  in 
which  all  the  business  was  done,  that  the  payments  were  made 
by  the  president,  without  any  communication  at  the  time  with 
the  other  officers  or  the  managers  of  the  company,  and  if 
nothing  further  appeared,  such  pajnnents  would  have  been 
circumstances  of  no  importance;  but  the  subsequent  rendering 
of  accounts  to  the  board  of  managers,  containing  entries  of 
such  payments,  unobjected  to  on  the  part  of  the  board,  affords 
a  strong  presumption  of  a  ratification  of  those  acts.  At  all 
events,  such  evidence  could  not  be  rejected,  even  if  its  bearing 
should  be  regarded  as  slight  or  remote. 

It  is  insisted  that  evidence  of  the  making  of  bills  and  notes 
subsequent  to  the  date  of  the  bill  in  suit  was  specially  objec- 
tionable; but  I  think  the  authority  to  make  the  bill  might  be 
shown  by  the  approval  of  similar  acts  after  as  well  as  before 
the  bill  was  drawn.  The  proof  related  to  a  continuous  series 
of  acts,  embracing  the  time  of  the  act  in  controversy,  and  was, 
all  of  it,  competent  as  bearing  upon  the  authority  to  perform 
that  act.  The  objection  goes  to  the  weight  and  not  to  the 
admissibility  of  the  evidence;  later  acts  might  be  less  decisive 
than  prior  ones,  but  evidence  of  them  could  not  properly  be 
excluded. 


Sept.  -1868.]  Olcott  r.  Tioga  R.  R.  Co.  807 

Exceptions  were  also  taken  to  testimony  showing  that  the 
transactions  and  financial  affairs  of  the  company  during  the 
presidency  of  Mr.  Wilson,  his  making  of  loans,  purchasing 
property,  and  giving  negotiable  paper  for  the  company,  were 
the  subject  of  conversation  at  the  meeting  of  the  board  of 
managers  in  February,  1841.  What  took  place  before  the 
board  of  managers,  when  engaged  in  the  business  of  the 
company,  in  regard  to  the  doings  of  the  president,  was 
undoubtedly  admissible,  as  notice  to  the  corporation  of  the 
powers  which  its  ofScer  was  exercising.  Notice  to  the  board 
was  notice  to  the  corporation:  Hoyt  v.  Thompson^  19  N.  Y. 
216.  It  is,  however,  insisted  that  the  evidence  excepted  to  re- 
lated to  conversations  with  individual  members  of  the  board, 
which  would  doubtless  have  been  inadmissible;  but  the  case 
does  not  admit  of  that  interpretation,  especially  as  it  appears 
that  the  referee  had,  before  this  testimony  was  offered,  refused 
to  hear  evidence  of  such  conversations. 

These  are  all  the  objections  which  are  made  to  the  judgment 
upon  the  bill  of  exchange,  and  I  think  none  of  them  are  such 
as  to  require  its  reversal. 

In  the  second  case,  it  appears  that  in  the  fall  of  1841,  the 
Arbon  Coal  Company,  being  indebted  to  the  defendants  for 
freights  upon  coals  carried  over  the  defendants'  road,  to  an 
amount  exceeding  the  amount  of  the  notes  which  form  the 
subject  of  the  suit,  made  the  notes  payable  to  the  defendants' 
order,  and  delivered  them  to  Mr.  Wilson,  their  president,  to 
enable  them  to  raise  money  to  meet  their  accruing  liabilities. 
No  specific  application  was  made  of  the  notes  upon  the 
indebtedness  of  the  coal  company,  nor  is  it  shown  that  any 
particular  arrangement  was  made  as  to  the  manner  in  which 
they  should  be  accounted  for  by  the  defendant. 

Mr.  Wilson  indorsed  the  notes  in  the  name  of  the  defend* 
ants,  and  with  the  aid  of  Mr.  Bostwick,  oneK>f  his  associates  on 
{he  executive  committee,  procured  them  to  be  discoxmted  in 
behalf  of  the  defendants.  What  became  of  the  money  does 
not  appear. 

It  is  insisted,  on  the  part  of  the  defendants,  that  the  indorse- 
ment  of  the  notes  was  made  for  the  accommodation  of  the 
Arbon  Coal  Company,  and  was  therefore  not  binding  upon 
them.  It  is  a  sufficient  answer  to  this  position  to  say  that  the 
referee  has  not  so  found  the  fact,  and  that  the  burden  of  proof 
upon  that  point,  if  the  defendants  relied  upon  it,  rested  with 
fchem.    I  have,  however,  discovered  nothing  in  the  evidence 
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which  tends  to  show  that  the  indorsements  were  made  for  the 
accommodation  of  the  coal  company.  If  the  notes  were  given 
to  apply  on  the  indebtedness  of  that  company  for  freights,  they 
became  the  property  of  the  defendants,  and  in  transferring 
them,  they  occupied  the  position  of  ordinary  indorsers  trans- 
ferring business  paper.  If  they  were  not  to  apply  on  the  in- 
debtedness of  the  coal  company,  then  they  would  appear  to 
have  been  made  for  the  accommodation  of  the  defendants,  and 
after  their  discount,  the  defendants  were  the  principal  debtors, 
and  the  Arbon  Coal  Company  their  sureties.  Neither  view 
can  aid  the  defendants,  and  no  other  view  is  admissible  in  the 
absence  of  evidence  that  the  coal  company  received  the  avails 
of  the  notes. 

If  the  right  of  the  defendants  to  borrow  notes  admits  of 
question  {Fumisa  v.  Gilchrist^  1  Sand.  53;  15  N.  Y.  219),  we 
should  be  bound,  in  support  of  the  judgment,  to  presume  that 
the  referee  found  the  notes  to  have  been  given  on  account  of 
the  indebtedness,  inasmuch  as  there  was  evidence  from  which 
he  might  have  so  found:  Carman  v.  PvZtZy  21  Id.  551,  552; 
Grant  v.  Morse,  22  Id.  324. 

The  question  which  is  made  as  to  the  authority  of  Wilson 
to  bind  the  corporation  by  his  indorsements  of  the  notes,  is 
governed  by  the  same  principles  as  that  in  regard  to  his  right 
t9  make  the  draft,  which  has  already  been  considered  and  de- 
cided in  the  other  case,  and  must  receive  in  this  the  same  de- 
termination. 

With  some  hesitation,  I  have  come  to  the  conclusion  that 
the  evidence  of  the  service  of  notice  of  protest  was  sufficient. 
The  statute  contemplates  but  a  single  certificate  as  evidence 
of  the  presentment  of  a  note  or  bill  for  payment,  its  protest, 
and  the  giving  of  notice  of  its  dishonor.  The  language  of  the 
statute  is  this:  '^  The  certificate  of  a  notary,  under  his  hand 
and  seal  of  office/  of  the  presentment  by  him  of  any  promis- 
sory note  or  bill  of  exchange  for  acceptance  or  payment,  and 
of  any  protest  of  such  bill  or  note  for  non-acceptance  or  non- 
payment, and  of  the  service  of  notice  thereof  on  any  or  all  of 
the  parties,"  etc.,  ^^  shall  be  presumptive  evidence  of  the  facts 
contained  in  such  certificate":  3  R.  S.,  5th  ed.,  474.  The 
notary  may  undoubtedly  certify  to  each  of  the  acts  separately 
but  he  may  also,  by  one  certificate,  verify  them  all.  If  the 
certificate  be  "  under  his  hand  and  seal  of  office,"  it  is  suffi- 
cient, and  it  cannot  of  any  importance  where  the  seal  is 
affixed.    It  may  be  at  the  beginning,  at  the  end,  or  anywhere 
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apon  the  margin,  or  it  might  be  appended  by  a  ribbon,  after 
the  manner  of  the  sealing  of  ancient  charters.  The  oflScer  is 
not  required  to  certify  to  the  sealing,  but  it  is  suflScient  if  the 
seal  be,  in  fact,  afiSxed,  and  the  name  signed.  Unquestion- 
ably, therefore,  if  the  seal  had  been  placed  where  it  is,  and 
the  signature  only  at  the  bottom  of  the  last  part  of  the  certifi- 
cate, the  whole  would  have  been  sufficiently  verified.  I  do 
not  think  it  is  any  the  less  so  by  reason  of  the  words,  in 
testimonium  veritatiSy  with  the  signature  opposite  the  seal, 
between  the  two  parts  of  the  certificate.  The  whole  may,  with 
propriety,  be  regarded  as  one  certificate,  once  sealed  and  twice 
signed.  I  adopt  this  conclusion  the  more  readily  because  the 
objection  is  merely  formal,  the  certificate,  in  its  present  form, 
furnishing  all  the  security  against  error,  and  imposing  upon 
the  notary  all  the  responsibility  which  it  could  do  if  another 
seal  were  added.  A  single  private  seal  has  often  been  held  to 
bind  several  parties:  ilackay  v.  Bloodgood,  9  Johns.  285;  Van 
Alstyne  v.  Van  Slyck,  10  Barb.  387.  A  seal  in  the  space  be- 
tween the  penal  part  of  a  bond  and  its  condition  makes  the 
condition  a  part  of  the  sealed  instrument:  Reed  v.  Drake,  7 
Wend.  345.  Conditions  of  insurance  annexed  to  a  policy  are 
regarded  as  a  part  of  the  poUcy :  Roberta  v.  Chenango  Mut,  Ins. 
Co,^  3  Hill,  501.  And  a  seal  at  the  foot  of  a  deed,  absolute  on 
its  face,  is  applicable  to  a  defeasance  indorsed  upon  the  back  of 
the  deed,  without  date  or  signature:  Stocking  v.  Fairchild,  6 
Pick.  181;  Emerson  v.  Murray,  4  N.  H.  171  [17  Am.  Dec.  407], 
The  case,  however,  most  nearly  resembling  the  present  of  any 
to  which  our  attention  has  been  called,  is  that  of  State  v.  Coyle^ 
33  Me.  427.  In  that  case,  a  complaint  and  justice's  warrant 
in  pursuance  of  it  were  written  on  the  same  piece  of  paper, 
and  the  only  seal  was  at  the  end  of  the  justice's  signature  to 
the  complaint,  the  warrant  being  written  beneath  it.  It  waa 
held  that  the  warrant  was  sufficiently  sealed.  These  autho>^«- 
itiee,  particularly  the  last,  justify  the  admission  of  the  certifi- 
cate of  the  notary,  especially  as  such  certificate  furnishes 
presumptive  proof  only  of  the  facts  contained  in  it,  conclud- 
ing neither  of  the  parties. 

The  evidence  which  was  offered  as  to  the  value  of  the  prop- 
erty mortgaged  by  the  Arbon  Coal  Company  to  Ketchum  ^is  se- 
curity for  the  payment  of  the  notes  in  suit,  and  other  demands, 
was  properly  excluded.  The  mortgage  contained  a  provision 
that,  in  case  default  should  be  made  in  the  payment  of  the  sum 
which  it  was  made  to  secure,  the  mortgagee  might  tak«  imme* 
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diate  possession  of  the  property,  and  after  giving  reasonable 
notice,  might  expose  the  same  to  sale  at  public  vendue  to  the 
highest  bidder,  and  apply  the  proceeds  of  such  sale  towards  the 
payment  of  said  sum  and  the  interest,  rendering  the  surplus,  if 
any,  to  the  said  Arbon  Coal  Company.  In  pursuance  of  this 
power,  the  property  was  sold  at  auction  in  August,  1843,  and 
all,  or  the  greater  part  of  it,  bid  off  by  Mr.  Ketchum,  the 
mortgagee,  for  the  benefit  of  the  creditors  whose  demands  the 
mortgage  was  intended  to  secure.  It  was  not  attempted  to  be 
shown  that  the  sale  was  not  conducted  in  good  faith,  or  that 
reasonable  notice  was  not  given  according  to  the  terms  of  the 
mortgage;  but  it  was  insisted  that  the  trustee  could  not  pur- 
chase for  his  own  use,  or  for  the  use  of  the  creditors  of  the 
mortgagor,  at  the  sale  conducted  under  his  direction,  and  that, 
consequently,  the  right  of  the  parties  remained  the  same  as  if 
the  mortgagee  had  taken  and  retained  possession  of  the  prop- 
erty without  a  sale.  If  that  was  the  correct  view  of  the  position 
of  the  parties,  the  defendants  were  entitled  to  the  benefit  of  the 
proof  which  they  offered,  as  in  such  case  the  mortgagee  would 
be  chargeable  with  the  value  of  the  property  to  be  applied  in 
the  reduction  of  the  amount  due  on  the  mortgage:  Spencer  v. 
Harford,  4  Wend.  385,  387;  Morgan  v.  Plumb,  9  Id.  292;  Case 
V.  Boughton,  11  Id.  106;  Charter  v.  Stevens,  3  Denio,  35  [45 
Am.  Dec.  444];  Craig  v.  Tapjpin,  2  Sand.  Ch.  88.  Ketchum 
was  a  trustee  of  the  mortgagor  as  well  as  of  the  creditors  whose 
demands  were  secured  by  the  mortgage.  In  his  character  of 
trustee,  he  owed  to  all  those  parties  the  duty  of  so  managing 
the  sale  as  to  obtain  the  highest  price  which  the  property 
would  bring.  Under  such  circumstances,  if  he  occupied  that 
character  only,  he  could  not  become  a  purchaser  for  his  own 
benefit.  A  trustee  or  agent  will  not  be  allowed  to  assume  a 
position  in  which  his  interest  will  come  in  conflict  with  his 
duty:  Davoue  v.  Fanning,  2  Johns.  Ch.  252;  De  Caters  v. 
Chaumonty  8  Paige,  179;  Van  Epps  v.  Van  Epps,  9  Id.  238; 
Iddings  v.  Braen^  4  Sand.  Ch.  223-263;  Moore  v.  Moore,  5 
N.  Y.  256;  and  this  rule  is  equally  applicable  to  transactions 
in  real  and  in  personal  estate  r  Cook  v.  Collingridge,  Jacob,  607; 
Wedderbum  v.  )Vedderbum,  2  Keen,  731;  HaU  v.  HaUett,  1  Cox, 
134;  Anonymous,  1  Salk.  155;  Ames  v.  Downing,  1  Bradf.  321; 
White  and  Tudor's  Leading  Cases,  111.  As  trustee  merely, 
he  would  be  equally  prohibited  from  purchasing  for  the  benefit 
of  a  part  of  those  interested  in  the  sale:  De  Caters  v.  Chaum,ont, 
8  Paige,  178.    He  was,  however,  a  creditor,  whose  demand,  in 
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common  with  others,  was  secured  by  the  mortgage,  and  his 
purchase  was  made  in  behalf  of  all  such  creditors.  If,  in  any 
case,  a  mortgagee  of  chattels,  selling  them  at  auction  in  pur* 
Buance  of  a  power  of  sale  contained  in  the  mortgage,  can 
become  the  purchaser  of  the  mortgaged  property  and  hold 
it  discharged  from  any  right  of  redemption,  the  purchase  by 
Eetchum  was  effectual  for  that  purpose.  It  has,  if  I  am  not  in 
error,  been  generally  supposed  that  the  power  of  sale  given  to  a 
mortgagee  of  chattels,  whether  given  expressly,  or  left  to  be  im- 
plied by  law,  authorized  the  mortgagee  to  purchase  the  property 
at  a  fair  sale  under  such  power  for  his  own  use;  that  express 
notice  to  the  mortgagor,  which  is  required  to  make  the  fore- 
closure effectual, — Hart  v.  Ten  Eyck^  2  Johns.  Ch.  100;  Patchin 
V.  Pierce f  12  Wend.  63;  Charter  v.  Stevens^  3  Denio,  85  [45  Am. 
Dec.  444], — came  in  place  of  a  decree  authorizing  the  parties 
to  purchase;  and  that  persons  having  such  notice  were  bound 
to  attend  and  protect  their  interests  by  bidding,  if  protection 
were  necessary:  Bergen  v.  Bennett j  1  Caines  Cas.  1-19  [2  Am. 
Dec.  281];  Slee  v.  Manhattan  Co.j  1  Paige,  52-74. 

A  different  opinion  was  expressed  in  the  case  of  Buffalo 
Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co,y  17  N.  Y.  401;  but 
the  case  was  disposed  of  on  other  grounds,  and  the  point  still 
remains  undetermined.  The  inconvenience  and  expense  of  a 
resort  to  the  equity  powers  of  courts  to  effect  such  foreclosures, 
which  would  be  the  probable  consequence  of  denjring  to  mort- 
gagees the  right  to  purchase,  might  be  productive  of  greater 
oppression  to  mortgagors  than  could  result  from  maintaining 
that  right.  Unfortunately,  injustice  cannot  always  be  pre« 
vented  by  subjecting  sales  to  the  direct  control  of  courts,  and 
BQch  control  should  not  be  assumed,  unless  experience  has 
demonstrated  its  necessity.  The  practice  has  prevailed  in  this 
state  fix>m  a  very  early  day  of  allowing  mortgagees  to  become 
purchasers  at  sales  conducted  by  them,  under  powers  con- 
tained in  mortgages  of  real  estate;  and  that  course  was  sanc- 
tioned by  a  statute  passed  in  1808,  in  consequence  of  a  doubt 
having  been  expressed  in  the  court  for  the  correction  of  errors, 
as  to  the  validity  of  such  purchases:  Slee  v.  Manhattan  Co.y  1 
Paige,  78;  Bergen  v.  Bennett^  1  Caines  Cas.  3-19  [2  Am.  Dec. 
281];  2  R.  S.  646,  sec.  7.  The  long  continuance  of  this  prac- 
tice, and  the  approbation  which  it  has  received  from  the  legis- 
lature, afford  strong  evidence  that  no  great  inconvenience  or 
injnstioe  arises  from  it;  and  it  is  not  perceived  why  a  similar 
coarse,  in  sales  under  mortgages  of  chattels,  would  be  attendei^ 
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with  greater  danger.  It  is  unnecessary,  however,  in  the  present 
case,  to  decide  this  question,  as  there  are  other  grounds  upon 
which  the  purchase  by  Ketchum  must  be  sustained.  A  pur- 
chase of  trust  property  by  a  trustee  at  public  sale  has  always 
been  held  valid  at  law,  and  is  voidable  only,  and  not  void  in 
equity.  It  is  voidable  only  at  the  election  of  the  persons 
whose  interests  are  affected  by  the  purchase:  Jackson  v.  Van 
Dalfseny  5  Johns.  47;  Jackson  v.  Walshf  14  Id.  207;  WUson  v. 
Troupy  2  Cow.  196-238  [14  Am.  Dec.  458];  Mackintosh  v.  Bar- 
ber,  1  Bing.  50;  S.  C,  8  Eng.  Com.  L.  396;  Campbell  v.  Walker, 
5  Ves.  678,  and  note  a,  Sumner's  ed.;  Whichcote  v.  La/wrence^  8 
Ves.  740,  note  a.  The  defendants  here  are  not  competent  to 
make  that  election.  The  mortgagor  (the  Arbon  Coal  Com* 
pany)  is  the  party  most  directly  interested  in  the  question, 
and  the  validity  of  the  sale  cannot  be  impeached  without  its 
consent,  or  at  least  without  giving  it  an  opportunity  to  be 
heard:  Davoue  v.  Fanning y  2  Johns.  Ch.  267,  268;  Mimro  v. 
AUairCy  2  Caines  Cas.  194  [2  Am.  Dec.  830];  WhdpdaleY. 
Cookson,  1  Ves.  Sen.  9;  S.  C,  5  Id.  682;  Harrington  v.  Brown^ 
5  Pick.  619.  The  proper  parties  not  being  before  the  coart| 
the  question,  which  it  was  the  design  of  the  defendants  by  the 
evidence  offered  to  present,  could  not  be  considered,  and  the 
evidence  was  properly  rejected.  Possibly,  the  delay  which  had 
occurred  since  the  sale  would,  of  itself,  as  was  claimed  by  the 
plaintiff's  counsel,  have  justified  the  exclusion  of  the  evidence: 
Hawley  v.  Cramer ^  4  Cow.  718-743;  but  there  are  equitable 
considerations  on  the  other  side  bearing  upon  that  question, 
and  I  express  no  opinion  upon  it,  the  other  ground  being 
entirely  sufficient  to  justify  the  decision  of  the  referee.  The 
judgment  of  the  supreme  ooort  in  both  oases  shoold  be 
affirmed. 

All  the  judges  concurred. 

Judgment  affirmed. 


Fnn>nro  ov  Coubt  will  hot  bb  Bibtubbed  uhlob  Cliablt  MT^toira:  8m 
OtOhert  y.  J^ermmoUU  S.  It.  Co.,  71  Am.  Deo.  868;  OraktMm  ▼.  Stats,  66  Id. 
746,  note  746,  where  other  cues  ere  ooUeoted. 

RATDrxoATioir  ov  Unauthorized  Acts  ov  Aobmt  by  AoqiumoBNOi  cm 
BiLBMGB:  See  Wardr.  WiUkme,  79  Am.  Dec  386,  note  887,  where  thii mb- 
Jeot  is  diaooMed;  BeU  v,  Spermn,  77  Id.  142,  note  144,  where  other  oaaes  aie 
ooUeoted.  The  ratification  of  an  agent'e  acta  may  be  inferred  from  the  ao- 
qnieaoence  of  the  directors  or  other  governing  body  of  a  corporation,  from  the 
fMt  that  after  the  facts  became  known  to  them,  they  took  no  steps  to  show 
dissents  did  not  question  the  aoooonts  snbmitted,  or  kept  the  pnomda^  or 
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fetaiaed  the  benefits  of  the  unanthomed  acts  of  the  agent:  Dabney  ▼.  Sieveiu^ 
2  Sweeny,  428;  S.  C,  10  Abb.  Fr.,  N.  S.,  49;  S.  C,  40  How.  Pr.  350;  Houl- 
§tanr.  J^oif&ton,  64  N.  T.  654;  Pkeley  y.  Western Pacifie H.  S.  Co., dSCal.  191, 
all  citing  the  principal  case. 

Kora  Sioinn>  with  Namb  ov  Maker,  Followkd  bt  Titli  ov  sis  QmcB, 
BTOL :  See  Conner  r,  Clark,  73  Am.  Dec.  629,  note  530,  where  other  cases  are  col- 
leetod;  Trajpnluan  ▼.  Jadkaon,  65  Id.  152,  note  154;  MeUedgt  ▼.  Boston  Iron  Co., 
61  Id.  59,  note  73,  where  other  cases  are  collected.  Where  an  IndiTidnal  sub* 
scribes  his  name  to  a  promissory  note,  prima  /aeie  he  is  personally  liable, 
altfaoag^  he  adds  a  description  of  the  character  in  which  the  note  is  given; 
bot  snch  presamption  of  liability  may  be  rebutted  by  proof  that  the  note  waa 
m  fact  given  by  the  nukker,  as  tiie  agent  of  a  corporation,  for  the  debt  of  the 
oorporation  dne  to  the  payee,  and  that  he  was  duly  anthorized  to  make  snoh 
note  as  the  agent  of  the  corporation:  Eood  ▼.  ffcUlenbeck,  7  Hnn,  365^  citing 
tiie  principal  esse. 

PMDtLumT  ov  CoRPOitATiON  Elsctkd  tob  Oub  Ybab  Holds  oyxb  ontQ 
■Bother  is  elected  in  his  places  without  any  special  provision  in  the  charter  to 
that  efifoot:  People  ex  rek  Faile  ▼.  Ferris,  16  Hon,  224,  citing  the  principal 

AasNTB  ov  CofiPORAXioir,  HOW  Apponrno):  See  Ahby  v.  BiXtups,  72  Am. 
Dec  143,  note  14a 

COBFOBATXON  HAYING  LaWVULLT  PuT  ITB  NaMB  TO  NbOOIIABLB  InBISV- 

KBBT,  and  passed  it  into  the  hands  of  third  parties  for  value,  cannot  shelter 
Itself  under  a  non-performance  by  the  other  party:  Amot  v.  Bhrie  RaUway  Co,, 
6  Hun,  611,  citing  the  principal  case.  And  a  corporation  is  bound  by  its  in- 
donement  of  commercial  paper  for  the  accommodation  of  the  maker,  in  respect 
to  a  bona  fids  holder,  who  discounts  it  before  maturity  on  the  faith  of  its  being 
baamsM  paper:  Mechamks'  B.  A.  v.  Nem  York  etc  Co.,  Z61^.  Y.  606^  also  cit- 
ing the  principal  case. 

POWBB  ov  TbUSXBB  OB  MOBTGAOXB  TO  PUBOHABB  AT  HIS  OWK  SaLB:  See 

imboden  v.  Hunter,  79  Am.  Dec.  116,  note  122,  where  other  oases  are  ooUeoted; 
Qerdner  v.  Ogden,  78  Id.  192;  Hoffman  8,  G,  Go.  v.  Cumberland  C  d:  L  Co., 
77  Id.  811,  note  323^  The  right  of  a  mortgagee  to  purchase  at  the  sale  of  the 
BBortgaged  property  is  recognized:  HaU  v.  DUeon,  5  Abb.  N.  C.  211;  Cols  v.' 
CoMssdaiy,  72  N.  Y.  138,  both  citing  the  principal  case.  And  even  where  a 
jarty  acting  in  a  fiduciary  capacity  purchases  the  trust  property  to  his  own 
iBe»  the  l^al  title  is  in  him,  and  the  remedy  is  in  equity:  Maehay  v.  Matbay, 
1  Laos.  606;  Hoyle  v.  PUstUbwrgh  etc.  B.  B.  Co.,  54  N.  Y.  329,  both  citing  th* 
frindpal  eaasw 

Thb  nmciFAL  oabb  d  gitbd  in  Wilder  v.  BiOteffield,  60  How.  F^.  301,  im 
tiie  point  that  a  single  private  seal  may  be  adopted  by  and  bind  several  par» 
ties;  and  in  BrackeUT.  ift^ler,  24  Hun,  661,  to  the  point  that  a  single  seal  of  th* 
Botary  is  sufficient.  It  is  also  distinguished  in  Kelsey  v.  Norihem  Ligki  OU 
Ob^,  MBarb.  116;  and  in  AiM v.  Eidd,  68 K.  Y.  188. 
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f27  Nbw  York,  611.J 

Common  Council  of  New  York  Cttt  have  No  Powkb  to  Obaht  to  In- 
DiyiDUALS,  for  an  indefinite  period,  the  right  to  constmct  and  mainfaiiii 
a  railway  in  the  public  streets  of  the  city,  for  their  private  advantage. 

PowBss  of  Corporate  Authoritiss  over  Publio  Streets  of  Cut  are 
Held  in  Trust  for  the  benefit  of  the  public,  and  they  can  neither  be 
delegated  to  others,  nor  efifectually  abridged  by  any  act  of  snch  anthori- 
tiee. 

BjaoLmoN  of  Common  Council  of  Cmr  Authorizino  Private  Personi 
TO  Construct  and  Operate  Railroad  in  the  pnblio  streets  thereof 
upon  certain  conditions,  without  limitation  as  to  time,  and  without  re- 
serving any  power  of  revocation,  is  not  a  license,  but  a  contract,  which, 
if  valid,  could  not  be  abrogated,  after  it  had  been  once  accepted  and 
acted  upon. 

Party  Who  Suffers  Special  Injury  from  Pubuo  Nuisance  U  entitlad 
to  have  it  restrained  by  injunction. 

Fiin>iNO  THAT  Proposed  Railroad  **  will  be  specially  injurious  to  the  prop- 
erty of  the  plaintifis,  and  other  property  similarly  situated,*'  must  be 
oonstnied  to  mean  that  the  railroad  would  be  specially  injurious  to  the 
property  of  each  of  the  plaintiff  in  severalty,  and  in  like  manner  specially 
injurious  to  the  separate  property  of  others  similarly  situated;  and  that 
although  the  cause  of  the  injury  would  be  common,  the  special  injury  to 
each  would  be  several  and  direct,  and  not  merely  oonsequentiaL 

Action  brought  by  four  persons,  inhabitants  of  the  city  of 
New  York,  severally  owning  lots  with  valuable  buildings  there- 
on, situated  upon  Broadway,  in  that  city,  to  prevent,  by  injunc- 
tion, the  defendants  from  laying  a  railway  track  in  Broadway, 
and  running  cars  thereon,  in  pursuance  of  a  resolution  of  the 
common  council  of  that  city.  The  perpetual  injimction  prayed 
for  was  granted.    The  other  facts  appear  from  the  opinions. 

David  Dudley  FiMj  for  the  appellants. 
WiUiam  Alien  Butler^  for  the  respondents. 

By  Court,  Selden,  J.  In  the  present  aspect  of  this  caae, 
there  are  but  two  material  questions  presented  for  considera- 
tion: 1.  Had  the  common  council  authority  to  grant  to  the 
defendants  the  right  to  construct  and  maintain  a  railway 
through  Broadway,  upon  the  terms  specified  in  their  resolution 
of  December  30,  1853?  2.  If  that  grant  was  not  valid,  have 
the  plaintiffs  shown  such  prospective  special  injury  to  their 
rights  as  entitles  them  to  the  relief  granted  by  the  supreme 
court? 

The  first  question  was  distinctly  presented  to  this  court  and 
decided  adversely  to  the  validity  of  the  grant  in  the  case  of 
Da9i$  V.  Mayor  etc.  of  New  York,  14  N.  Y.  606  [67  Am.  Deo. 
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186].  The  poeitlon  of  the  defendants'  counsely  that  the  decis- 
ion in  that  case  is  not  to  be  regarded  as  an  adjudication  vtpon 
this  point,  may  be  correct,  as  the  judgment  of  the  court  as 
finally  pronounced  did  not  necessarily  involve  that  question. 
Five  of  the  judges,  however,  declared  the  resolution  void,  and 
I  entertain  no  doubt  of  the  correctness  of  that  opinion.  It  is 
not  necessary  now  to  decide  the  question  about  which  two  of 
the  judges  in  that  case  differed  in  opinion,  involving  the  power 
of  the  common  council,  or  of  the  corporation  of  New  York,  in 
any  manner,  or  under  any  circumstances,  to  authorize  the  con* 
fltruction  and  use  of  railways  in  the  streets  of  that  city..  This 
case  involves,  not  the  general  power  of  the  corporation  over  the 
streets,  but  only  the  question  whether  the  common  council  had 
authority  to  grant  the  particular  privilege  which  the  defend- 
ants claim.  In  determining  that  question,  the  provisions  of 
the  resolution  granting  those  privileges  must  be  regarded  as 
indivisible.  I  allude  only  to  the  essential  features  of  the  plan. 
The  thirteenth  and  fourteenth  articles,  which  assume  to  au- 
thorize the  creation  of  a  joint-stock  association,  and  to  provide 
for  the  transfer  and  forfeiture  of  shares,  and  the  general 
management  of  the  affairs  of  such  association,  may  be  dis- 
regarded without  touching  upon  the  main  objects  of  the  reso- 
lution. I  therefore  lay  out  of  view  those  articles,  as  having  no 
bearing  upon  the  question  as  to  the  validity  of  those  parts  of 
the  resolutions  upon  which  the  defendants  rely.  The  pro- 
visions giving  the  right  to  lay  the  track  of  the  railway  deter- 
mining its  location,  width,  and  manner  of  construction,  the 
quality  of  the  cars,  the  times  of  their  running,  the  motive 
power  to  be  used,  the  maximun  rates  of  toll  to  be  charged,  the 
amount  of  license  fees  to  be  paid,  and  the  duration  of  the 
privileges  granted,  are  all  parts  of  a  single  scheme,  which  are 
incapable  of  separation.  The  whole  scheme  is  valid,  or  no 
part  of  it.  These  privileges,  whether  they  create  a  monoply 
or  not,  constitute  a  franchise.  The  definition  of  franchise  by 
Bouvier  is  a  "privilege  conferred  by  grant  from  the  govern- 
ment and  vested  in  individuals."  Kent  says  (3  Com.  458) : 
"The  privilege  of  making  a  road  or  establishing  a  ferry,  and 
taking  tolls  for  the  use  of  the  same,  is  a  franchise."  Railroads 
certainly  do  not  form  an  exception:  Beekman  v.  Saratoga  &  8. 
B.  R.  Co.y  3  Paige,  45  [22  Am.  Dec.  679];  Davis  v.  Mayor  of 
New  York  eU.,  14  N.  Y.  506  [67  Am.  Dec.  186].  Monopoly  is 
not  an  essential  feature  of  a  franchise.  A  corporation  with 
hanking  powers  would  be  no  less  a  franchise  if  there  were  no 
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law  restraining  private  banking,  which  alone  gives  to  banking 
corporations  the  character  of  monopolies.  The  granting  of 
franchises  was  a  part  of  the  prerogatives  of  the  British  crown 
(Finch's  Law,  164),  which,  on  the  severance  of  the  colonies 
from  Great  Britain,  became  vested  in  the  x>^pl6,  and  no  fran- 
chise can  be  created  in  this  state,  without  authority  to  create 
it  derived  from  the  people  through  the  legislature.  The  cor- 
poration of  New  York  can  grant  ferries  (or  at  least  could  do  so 
prior  to  the  act  of  May  14,  1845,  on  the  subject),  because  that 
power  has  been  expressly  granted  to  it:  1  Hoff.  Est.  and  Rights 
of  the  Corporation  of  New  York,  281,  285,  286;  Benson  v.  Mayor 
etc. J 10  Barb.  223;  but  neither  the  corporation  nor  the  common 
council  has  been  authorized  to  create  a  franchise  of  the  char- 
acter of  that  described  in  the  resolution  under  consideration. 
It  follows  that  the  resolution  relating  to  a  subject  not  within 
the  powers  of  the  body  passing  it  is  merely  void. 

On  other  grounds,  without  reference  to  its  character  as  creat- 
ing a  franchise,  the  resolution  is  equally  objectionable.  It  was 
not,  as  has  been  insisted,  an  act  of  legislation,  but  on  the  con- 
trary, it  possesses  all  the  characteristics  of,  and  was,  in  fact,  a 
contract.  It  was  held  to  be  a  contract  in  the  case  of  People  v. 
Sturtevant,  9  N.  Y.  273  [59  Am.  Dec.  536],  and  but  a  slight 
examination  of  its  provisions  is  requisite  to  show  the  correct- 
ness of  that  decision.  Prior  to  its  acceptance  by  the  defend- 
ants, the  resolution  was  only  a  proposition,  having  no  binding 
force  whatever.  It  was  certainly  not  then  a  law,  and  since 
that  time  the  common  council  have  taken  no  action  upon  it. 
Upon  its  acceptance  (if  valid)  it  became  a  contract  between 
two  parties,  binding  each  to  the  observance  of  all  its  pro- 
visions. It  was  something  more  than  a  mere  executory  con- 
tract between  the  parties.  It  amounted  also  to  an  immediate 
grant  of  an  interest,  and,  it  would  seem,  of  a  freehold  interest 
in  the  soil  of  the  streets  to  the  defendants.  The  rails,  when 
laid,  would  become  a  part  of  real  estate,  and  the  exclusive 
right  to  maintain  them  perpetually  is  vested  in  the  defendants, 
their  successors,  and  assigns.  I  say  perpetually,  because  there 
is  no  limitation  in  point  of  time  to  the  continuance  of  the 
franchise,  and  no  direct  power  id  reserved  to  the  corporation  to 
terminate  it.  Indirectly,  such  termination  might,  perhaps,  be 
effected,  after  the  expiration  of  ten  years,  by  making  the  exer* 
cise  of  the  privileges  so  burdensome,  through  the  increase  of 
license  fees,  as  to  compel  their  abandonment.  This,  however, 
could  only  be  accomplished  through  the  aid  of  state  legisla- 
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tion;  and  if  we  assume  that  the  laws  of  the  state  in  that  re- 
spect are  to  remain  unchanged,  the  privileges  granted  are 
perpetual.  The  title  to  the  rails,  when  permanently  attached 
to  the  land,  and  such  right  in  the  land  as  may  be  requisite  for 
their  perpetual  maintenance,  are  therefore  granted  to  the  de- 
fendants by  the  resolution.  The  exclusive  use  of  the  rails, 
when  laid  for  the  purpose  for  which  they  were  designed,  would 
also,  as  I  think,  belong  to  the  defendants.  Other  people  might 
drive  across  them,  and,  to  some  extent,  along  them,  with  ordi- 
nary carriages,  but  they  would  have  no  right  to  run  care  upon 
them  for  their  own  convenience  or  profit.  Any  use  which  the 
public  could  have  of  them,  not  exercised  through  the  defend- 
ants' franchise,  would  depend  upon  the  fact  that  the  rails 
would  not  entirely  exclude  from  the  ground  they  might  occupy 
the  character  of  a  public  street. 

The  public  might  continue  to  pass  over  the  track  (when 
not  in  use  by  the  defendants),  but  that  must  be  done  with 
such  inconvenience,  more  or  less,  as  the  rails  might  occasion. 
No  direct  benefit  could  be  derived  by  the  public,  or  by  indi- 
viduals not  interested  in  the  road,  from  its  construction,  other- 
wise than  through  the  use  of  the  cars  to  be  run  upon  it. 
Indirectly,  other  benefits  might  arise,  and  possibly  of  suffi- 
cient magnitude  to  overbalance  the  inconvenience  arising 
from  its  construction  and  use.  Whether  this  would  be  so  or 
not,  is  a  question,  the  solution  of  which  does  not  belong  to  this 
tribunal,  and  I  should  express  no  opinion  in  regard  to  it  if  I 
had  formed  any.  So  far  as  that  question  is  involved  in  the 
present  case,  it  is  already  conclusively  determined  against  the 
defendants,  and  my  present  purpose  is  only  to  show  the  im- 
portance,  the  exclusive  character,  and  the  permanency  of  the 
powers  conferred,  or  attempted  to  be  conferred,  upon  the  de- 
fendants by  the  resolution.  If  that  resolution  should  be  sus- 
tained, no  power  would  remain  in  the  corporation  to  remove 
the  railway  after  its  construction,  if  it  should  prove  to  be  a 
nuisance,  or  to  reduce  the  rate  of  Care,  if  it  should  be  found 
tmreasonably  high,  or  to  compel  the  introduction  of  any  im- 
proved method  of  conveyance,  if  at  any  future  time  such 
method  should  be  invented,  without  the  consent  of  the  defend- 
ants or  their  successors;  and  the  powers  of  the  corporation  over 
the  street  in  many  other  respects  would  be  abridged.  Those 
powers  were  given  to  the  corporation  as  a  trust  to  be  held 
and  exercised  for  the  benefit  of  the  public  from  time  to 
time,  as  occasion  might  requirCi  and  they  could  neither  be 
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delegated  to  others,  nor  effectually  abridged  by  any  act  of  the 
corporate  authorities:  People  v.  Kerr,  27  N.  Y.  188;  Presby- 
ierian  Church  v.  Mayor  etc.j  5  Cow.  538;  Coates  v.  Mayor  etc.y 
7  Id.  585;  Goszler  v.  Corporation  of  Georgetown^  6  Wheat.  593. 
Such  trust  is,  in  this  respect,  governed  by  the  general  prin- 
ciple that  the  duties  of  a  trustee  cannot  be  delegated  without 
express  power  for  that  purpose  conferred  by  the  author  of  the 
trust:  Hill  on  Trustees,  175,  540,  Phill.  ed.,  1846. 

The  defendants'  counsel  insists  that  the  resolution  is  not  a 
contract,  but  a  license,  revocable  at  the  pleasure  of  the  com- 
mon council.  This  position  cannot  be  reconciled  with  the 
decision  in  People  v.  Sturtevant,  9  N.  Y.  273  [59  Am.  Dec.  536]; 
nor  with  the  principle  declared  by  the  supreme  court  of  the 
United  States,  in  Dartmouth  College  Case,  4  Wheat.  519,  and 
other  kindred  cases,  in  substance,  that  grants  of  such  fran- 
chises, though  made  by  acts  in  form  legislative,  become,  when 
accepted  and  acted  upon,  contracts,  not  subject  to  be  recalled 
or  modified,  except  in  accordance  with  express  reservations 
contained  in  the  grants.  No  such  reservation  is  made  by  the 
resolution  in  question;  and  the  privileges  which  it  grants,  if 
within  the  power  of  the  common  council,  are  already  beyond 
the  control  of  any  future  act  of  that  body:  Smith's  Com.,  sees. 
252,  253.  No  reservation  of  that  kind,  however,  would  have 
been  of  any  service,  as  it  could  not  supply  the  defect  of  power. 
The  resolution  is  therefore  void,  for  the  reasons  that  it  pur- 
ports to  create  a  franchise  which  the  common  council  had  no 
power  to  create;  to  vest  in  the  defendants  an  exclusive  inter- 
est in  the  street,  which  the  common  council  had  no  power  to 
convey;  and  to  divest  the  corporation  of  the  exclusive  control 
over  the  street,  which  has  been  given  to  it  as  a  trust  for  the 
use  of  the  public,  and  which  it  is  not  authorized  to  relinquish. 

The  remaining  question  is,  whether  the  plaintiffs  have  shown 
such  prospective  and  special  injury  to  their  rights,  as  likely 
to  result  from  the  construction  of  the  railway,  if  such  con« 
struction  should  be  allowed,  as  to  entitle  them  to  the  perpetual 
injunction  granted  by  the  judgment  appealed  from.  The 
material  facts  found  by  the  judge  at  the  trial,  bearing  upon 
this  question,  are  as  follows:  That  the  plaintiffs  were  severally 
owners  and  occupants  of  buildings  fronting  on  Broadway,  and 
of  the  lots  of  land  upon  which  said  buildings  were  erected,  as 
particularly  set  forth  in  the  complaint,  and  that  the  establish- 
ment of  a  railroad  in  Broadway  would  be  specially  injurious 
to  said  property  of  the  plaintiffs,  and  other  property  similarly 
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aituated  in  the  same  part  of  Broadway.  The  defendants  do- 
not  deny  that  they  design  to  construct  the  railway,  and 
threaten  to  enter  upon  Broadway  and  take  up  the  pavement 
for  that  purpose,  as  alleged  in  the  complaint;  and  they  claim 
to  justify  their  action,  in  this  respect,  under  the  resolution  of 
the  common  council.  There  is  no  express  finding  either  way 
npon  the  question  (upon  which  the  parties,  in  their  pleadings, 
are  at  issue)  whether  the  plaintiffs  own  the  fee-simple  of  the 
lands  in  front  of  their  respective  buildings  to  the  center  of  the 
street,  or  not.  If  it  should  be  considered  that  such  title  in 
the  plaintiffs  was  necessary  to  justify  the  finding  that  the 
railroad  would  be  specially  injurious  to  their  property,  this 
court  would  be  bound  to  infer,  in  support  of  the  finding,  that 
that  fact  was  established:  Carman  v.  PultZy  21  N.  Y.  547; 
Grant  v.  Morse,  22  Id.  823.  It  was  held  in  this  court,  in  the 
case  of  People  v.  Kerry  27  Id.  188,  that  the  plaintiffs  had  no 
title  to  the  lands  over  which  the  streets  passed,  in  front  of  their 
lots,  and  therefore  could  not  maintain  an  action  to  prevent 
the  construction  of  a  railroad  in  such  streets.  It  appeared, 
however,  in  that  case,  that  the  lands  in  front  of  the  plaintiffs' 
lots  were  taken  for  the  street  under  the  act  of  1813,  and  it  was 
held  that  where  streets  were  opened  under  the  act,  the  fee  of 
the  lands  was  vested  in  the  corporation. 

In  the  present  case,  it  appears  that  all  that  part  of  Broad- 
way which  is  below  Union  Place  was  opened  as  a  street  prior 
to  1813,  and  no  evidence  is  furnished  to  us  of  the  extent  of 
the  interest  taken  by  the  corporation  in  streets  so  opened. 
We  must  therefore  hold,  in  accordance  with  the  general  rule,, 
that  the  proprietors  of  adjoining  lands  own  to  the  center  of 
the  street  It  is  not  found  that  the  plaintiffs'  lots  were  situ- 
ated below  Union  Place,  but  that  fact  was  not  questioned  by 
the  defendants'  counsel,  except  as  to  one  lot,  and  if  his  state- 
ments  as  to  that  were  correct,  it  would  not  impair  the  rights 
of  the  parties  arising  from  their  ownership  of  the  other  lots. 
Even  if  it  should  be  held  that  there  is  no  distinction  in 
respect  to  the  title  of  the  corporation,  between  streets  opened 
prior  to  1813  and  those  opened  since  that  date,  the  general 
role  that  the  fee  is  vested  in  the  corporation  would  not  be 
absolutely  incompatible  with  a  remaining  fee  in  adjoining  pro* 
prietors,  under  special  circumstances,  and  it  must  be  inferred, 
in  support  of  the  finding,  if  it  could  not  otherwise  be  justi- 
fied, that  such  special  circumstances  had  been  shown.  "  Judg* 
ments  are  not  reversed  in  this  court,  because  the  facts  found 
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by  a  referee  or  jodge  do  not  afiBrmatively  enstain  them.  On 
the  contrary,  the  judgments  of  subordinate  courts  are  pre> 
sumed  to  be  right,  unless  it  appear  that  a  rule  of  law  has  been 
violated,  after  assuming  that  the  facts  have  been  yiewed  in  the 
most  favorable  light  which  the  case  will  admit  of":  Grant  v. 
Morse,  22  N.  Y.  324,  325.  This  rule  also  forbids  an  adoption 
of  the  inference  suggested  by  the  defendants'  counsel,  that  the 
injury  to  the  plaintiffs'  property,  mentioned  in  the  finding, 
might  not  arise  from  the  obstruction  of  the  street,  but  from 
making  the  way  too  easy  to  other  parts  of  the  city,  or  other 
cause  too  remote  to  constitute  a  groimd  of  action.  We  can 
only  infer  from  the  finding  of  an  injury  that  it  is  what  the  law 
regards  as  an  injury,  such  inference  not  being  expressly  con- 
tradicted by  any  statement  in  the  case.  Assuming,  therefore, 
as  we  must  from  the  case,  that  the  defendants  were  about  to 
construct  a  railroad  along  Broadway,  in  front  of  the  plaintiflit* 
buildings,  over  lands  to  which  they  had  no  title,  subject  to  the 
easement  of  the  street;  and  that  such  railroad,  when  con- 
structed, would  be  specially  injurious  to  the  plaintiffs'  prop- 
erty,— the  right  of  the  plaintiffs  to  a  perpetual  injunction  to 
prevent  such  injury  would  appear  to  be  free  from  doubt.* 
Judge  Story,  speaking  of  private  nuisances  which  will  justify 
the  interference  of  a  court  of  equity,  says:  ''There  must  be 
such  an  injury  as  from  its  nature  is  not  susceptible  of  being 
adequately  compensated  by  damages  at  law,  or  such  as  from 
its  continuance  or  permanent  mischief  must  be  a  constantly 
recurring  grievance,  which  cannot  be  otherwise  prevented  but 
by  injunction":  2  Story's  Eq.  Jur.,  sec.  925.  In  the  case  of 
WiUiams  v.  New  York  Central  Bailroad  Co.,  16  N.  Y.  97,  111 
[69  Am.  Dec.  651],  which  was  a  case  similar  to  the  present, 
except  that  the  railroad  had  been  built  and  was  in  use,  and 
damages  were  claimed  for  past  injuries,  as  well  as  a  perpetual 
injunction  against  their  continuance,  it  was  said,  in  the  opin- 
ion of  the  court:  ''Although  the  plaintiff  had  a  remedy  at  law 
for  the  trespass,  yet  as  the  trespass  was  of  a  continuous  na- 
ture, he  had  a  right  to  come  into  equity,  and  to  invoke  the 
restraining  power  to  prevent  a  multiplicity  of  suits,  and  can, 
of  course,  recover  his  damages,  as  incidental  to  this  equitable 
relief."  The  application  in  such  cases  is  as  appropriate  to 
prevent  the  injury,  where  it  is  threatened,  as  to  arrest  it  after 
it  has  commenced:  Coming  v.  Lowerre,  6  Johns.  Ch.  439;  An- 
gell  on  Highways,  sec.  283;  2  Story's  £q.  Jur.,  sees.  825,  826, 
924. 
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It  is  insisted  by  the  defendants'  counsel,  that  the  finding  of 
the  judge  at  the  special  term  shows  that  the  injury  complained 
of  was  a  public  and  not  a  private  nuisance,  and  that,  conse- 
quently, a  private  action  to  prevent  or  restrain  it  could  not  he 
maiatained.  It  is  not  an  available  objection  to  actions  of  this 
nature,  that  the  wrong  complained  of  constitutes  a  public  nui- 
lance,  provided  the  plaintiffs  are  subjected  by  it  to  any  special 
injury,  not  common  to  the  public,  or  to  large  classes  of  people: 
DooliMe  V.  Supervisors  of  Broome  County ^  18  ^N.  Y.  160;  Cor- 
ning V.  Lowerrey  6  Johns.  Ch.  439;  2  Story's  Eq.  Jur.,  sec. 
924;  Waterman's  Eden  on  Injunctions,  267,  268.  This  prin- 
ciple is  not  controverted,  but  it  is  insisted  that  the  finding 
that  the  railroad  *^  will  be  specially  injurious  to  the  property 
of  the  plaintiffs,  and  other  property  similarly  situated  in  the 
same  part  of  Broadway,"  shows  the  case  to  be  one  of  public 
nuisance  only,  Yrithout  any  special  injury  to  the  plaintiffs, 
that  ''the  finding  of  a  special  injury  to  one,  and  to  others 
similarly  situated,  is  the  finding  of  a  common  and  like  injury 
to  all,  and  that  such  a  common  injury  is  a  common  or  public 
nuisance."  This  is  not  a  fair  interpretation  of  the  finding  at 
the  special  term,  and  is  entirely  inadmissible  under  the  lib- 
eral role,  applicable  to  such  cases,  laid  down  in  Carman  v. 
PuUzy  21  N.  Y.  547,  and  Grant  v.  Morse,  22  Id.  324,  above  re- 
ferred to.  The  fair  meaning  of  the  language  is,  that  the  rail- 
road would  be  specially  injurious  to  the  property  of  each  of 
the  plaintiffs  in  severalty,  and  in  like  manner  specially  in- 
jurious to  the  separate  property  of  others  similarly  situated; 
that  although  the  cause  of  the  injury  would  be  common,  the 
special  injury  to  each  would  be  several  and  direct,  and  not 
merely  consequential.  This  interpretation  of  the  language  in 
question,  which  is  the  natural  and  obvious  one  when  it  is  read 
in  connection  with  the  other  facts  of  the  case,  answers  the  ob- 
jection of  the  defendants'  counsel,  and  renders  it  unnecessary 
to  examine  particularly  the  numerous  cases  referred  to  on  the 
argument.  In  none  of  them  has  it  been  held  that  an  injunc- 
tion to  prevent  a  public  nuisance  could  not  be  obtained  by  a 
private  individual,  suffering  or  likely  to  suffer  a  special  injury 
from  it  not  common  to  other  people,  under  circumstances 
which  would  entitle  the  same  person  to  an  injimction  if  the 
nuisance  were  a  private  one  merely.  The  judgment  of  the 
nipreme  court  should  be  affirmed. 

RossXBANS,  J,  It  has  been  decided  in  this  court  that  the 
common  council  of  the  city  of  New  York  had  no  power  to  pass 
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the  resolution  under  which  the  defendants  were  about  to  con- 
struct a  railroad  upon  Broadway  in  that  city:  Davis  v.  Mayor 
of  New  York,  14  N.  Y.  506  [67  Am.  Dec.  186].  In  the  case  of 
People  V.  Kerr,  27  Id.  188,  decided  in  this  court  in  June, 
1863,  Wright,  J.,  delivering  the  opinion  of  the  court,  said  that 
the  power  of  governing  and  regulating  the  use  of  the  streets  in 
the  city  of  New  York  is  vested  in  the  legislature;  that  it  is  a 
part  of  the  governmental  or  political  power  of  the  state  in  no 
way  held  in  subordination  to  the  municipal  corporation,  and 
that  if  the  legislature  could  not  authorize  the  use  of  the  street? 
for  the  purposes  of  a  railroad,  as  prescribed  by  the  act  of  1860, 
the  power  existed  nowhere.  It  has  also  been  decided  in  this 
court  that  the  use  of  the  streets  in  the  city  of  New  York,  for 
the  purpose  of  a  railroad,  is  a  new  use,  inconsistent  with  the 
original  purpose  of  a  street  and  with  the  public  easement 
therein,  and  unless  expressly  authorized  by  law,  creates  a 
public  nuisance;  and  that  when  such  new  use  is  threatened, 
an  action  to  enjoin  and  restrain  such  use  may  be  maintained 
by  any  owner  of  property  on  the  street  to  whom  such  nuisance 
would  be  specially  injurious.  The  fact  was  found  in  this  case 
that  the  plaintiffs  were  severally  owners  and  occupants  oi 
buildings  fronting  upon  Broadway,  and  of  the  lots  of  land 
upon  which  such  buildings  are  erected,  and  that  the  establish- 
ment of  a  railroad  in  that  street  will  be  specially  injurious  to 
the  property  of  the  plaintiffs  and  other  property  similarly 
situated.  It  is  objected,  on  the  part  of  the  defendants,  that 
this  finding  of  fact  is  not  sufficient  to  justify  the  interference 
of  the  court  by  injunction  to  restrain  the  defendants  from 
building  the  road,  for  the  reason  that  it  shows  that  the  injury 
is  not  peculiar  to  the  plaintiffs,  but  is  common  to  all.  The 
reasonable  construction  of  this  finding  is,  that  the  injury  to 
result  from  the  threatened  railroad  will  be  specially  injurious 
to  the  property  of  the  plaintiffs  in  Broadway,  and  to  other 
property  on  Broadway  in  front  of  which  such  railroad  may  be 
constructed.  I  do  not  understand  that  the  injury  referred  to 
is  such  a  common  injury  as  will  preclude  the  parties  affected 
by  it  from  claiming  the  interference  of  the  court  by  injunction 
to  restrain  it.  The  rule,  as  laid  down  by  Story,  in  his  Equity 
Jurisprudence,  vol.  2,  sec.  924,  is  as  follows:  When  private  in- 
dividuals suffer  an  injury  quite  distinct  from  that  of  the  pub- 
lic in  general,  in  consequence  of  a  public  nuisance,  they  will 
be  entitled  to  an  injunction  and  relief  in  equity.  The  injury 
which  the  public  in  general  would  sustain  by  the  erection  ol 
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the  noisaDce  would  be  the  interference  with  their  free  enjoy- 
ment of  the  public  easement.  Such  injury  would  be  common 
to  all  the  public.  The  injury  to  result  to  the  owners  of  prop- 
erty upon  the  street  along  which  the  road  was  proposed  to  be 
constructed  would  be  the  obstruction  to  the  enjoyment  of  their 
property,  thereby  causing  a  depreciation  in  its  value.  This  is 
the  special  injury  which  the  plaintiffs  allege  in  their  complaint. 
It  is  one  peculiar  to  the  owners  of  property  abutting  upon  the 
street,  which  does  not  affect  in  the  least  the  public  in  general. 
In  Coming  v.  Lowerrej  6  Johns.  Ch.  439,  the  chancellor  sus- 
tained the  bill  for  an  injunction  to  restrain  the  defendants 
from  obstructing  Vesey  Street,  and  distinguished  the  case  from 
that  of  Attomey-Oeneral  v.  Utica  Ins.  Co.y  2  Id.  371,  saying 
that  there  was  a  special  grievance  to  the  plaintiff,  affecting  the 
enjoyment  of  his  property  and  the  value  of  it. 

It  certainly  would  have  been  no  objection  to  the  granting  of 
relief  to  the  plaintiff  in  that  case  that  the  property  of  a  num- 
ber of  other  persons  upon  the  same  street,  similarly  situated, 
was  injured,  and  its  value  impaired  by  the  same  cause.  In 
Lansing  v.  Smithj  4  Wend.  10  [21  Am.  Dec.  89],  the  chancellor 
held  that  every  individual  who  suffers  actual  damage,  whether 
direct  or  consequential,  from  a  public  nuisance,  may  main- 
tain an  action  for  his  own  peculiar  inj^ury,  although  there  may 
be  many  others  equally  damnified. 

To  entitle  a  party  to  relief  by  injunction,  who  is  sustaining, 
or  about  to  sustain,  a  peculiar  injury  from  a  public  nuisance, 
it  is  also  necessary  that  the  injury  should  be  such-as  cannot 
be  well  or  adequately  compensated  in  damages  at  law,  or 
such  as,  from  its  continuance  or  permanent  mischief,  must  oc- 
casion a  constantly  recurring  grievance,  which  cannot  be 
otherwise  prevented  but  by  injunction.  The  injury  to  the 
property  of  the  plaintiffs,  to  result  from  the  unlawful  act 
threatened  by  the  defendants,  brings  the  case  within  the  rule 
in  every  particular. 

It  would  be  extremely  difficult,  if  not  absolutely  impossible, 
to  determine  the  damages  which  the  plaintiffs  would  sustain 
upon  each  successive  day  that  the  railroad  49hould  be  in  opera- 
tion. They  could  not  be  well  or  adequately  compensated  in 
damages.  But  if  this  was  not  so,  the  case  is  clearly  within 
the  last  clause  of  the  rule,  by  reason  of  the  injury  bcdng  con« 
tinuous  in  its  nature,  and  constantly  recurring. 

The  judgment  should  be  affirmed. 
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All  the  judges  concurred  for  affirmance,  Emott,  J.,  putting 
his  opinion  as  to  the  invalidity  of  the  resolutions  on  the 
ground  that  the  effect  of  the  whole  scheme  was  to  create  a 
corporation. 

Judgment  affirmed* 


RiKOHBT   V.    StRYKER. 

[28  Nkw  TobK,  4S.J 

ArcAOmaDiT  Issuid  as  Provisional  Remedy,  under  the  code  in  New  York, 
anthorixes  the  sheriff  to  seize  any  property  which  the  defendant  haa  dia- 
posed  of,  in  any  manner,  with  intent  to  defraud  hia  creditors. 

PLADra'iFF  IN  Atiaohmsnt,  afteb  Writ  13  SsRVXD,  is  deemed  more 
than  mere  creditor  at  large  of  defendant,  and  is  held  to  be  a  creditor 
having  a  specific  lien  upon  the  goods  attached,  and  the  sheriff  as  his 
bailee  has  a  like  lien,  and  a  right  to  show,  in  defense  to  an  action  for 
seising  the  property,  that  the  title  of  a  claimant  of  the  goods  nnder  assign- 
ment from  the  defendant  in  attachment  is  frandalent  as  against  the 
attaching  creditor. 

JiTDOMENT  IN  Attachiient  Suit  IS  Admissibls  IN  EvzDXNOB  in  actiou 
against  the  sheriff,  as  proof  of  the  existence  of  the  debt  of  the  attaching 
creditor,  although  such  judgment  was  not  recoTered  until  after  issue  was 
joined  in  the  latter  soit. 

AcTTON  against  sheriff  for  wrongfully  seizing  certain  of  the 
plaintiff's  goods  on  attachment.    The  opinion  states  the  facts. 

WiUiam  D.  Booth^  for  the  appellant. 

John  J7.  Reynolds,  for  the  respondent 

By  Court,  Balcom,  J.  The  main  question  in  this  case  iSp 
whether  the  defendant,  as  sheriff,  could  rightfully  seize  the 
goods  in  question,  and  take  them  from  the  possession  of  the 
plaintiff,  by  virtue  of  attachments  issued  by  a  justice  of 
the  supreme  court,  in  actions  in  that  court  against  Gartwright 
and  Hassard,  on  the  ground  that  they,  vrith  the  intent  to 
hinder,  delay,  and  defraud  their  creditors,  assigned  the  goods 
in  question  to  Parise,  who  took  them  with  the  like  intent,  and 
transferred  the  same  to  the  plaintiff  with  notice  of  the  fraud. 

Section  229  of  the  code  authorizes  the  issuing  of  an  attach- 
ment in  an  action  for  the  recovery  of  money,  when  the  defend- 
ant has  assigned,  disposed  of,  or  secreted,  or  is  about  to  assign, 
dispose  of,  or  secrete  any  of  his  property  with  intent  to  defraud 
his  creditors. 

The  attachments  were  regularly  issued  in  actions  for  the 
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covery  of  money.  But  they  were  wholly  useless  as  processes, 
unless  they  authorized  the  sheriff  to  seize  the  goods  in  ques- 
tion as  the  property  of  the  defendants  named  therein,  and 
gave  him  such  a  specific  lien  on  the  goods  seized  as  enabled 
him  to  show  their  transfers  to  Parise  and  the  plaintiff  were 
fraudulent,  as  against  the  creditors  of  Cartwright  and  Hassard. 

The  numerous  authorities  cited  by  the  plaintiff's  counsel 
have  failed  to  satisfy  me  that  an  attachment  is  a  useless  pro- 
cess, when  the  debtor  has  fraudulently  assigned  or  disposed  of 
his  pToperty  before  it  is  executed.  They  establish  that  a 
creditor  at  large,  without  any  process  or  lien,  cannot  seize  or 
hold  the  property  of  his  debtor  on  the  ground  that  he  has 
transferred  it  with  the  intent  to  defraud  his  creditors.  But 
none  of  them,  except  Hall  v.  StrykeVy  29  Barb.  105,  which  was 
followed  by  the  supreme  court  in  this  case,  and  induced  the 
decision  in  Bentley  v.  Ooodwin,  15  Abb.  Pr.  82,  show  that  an 
attaching  creditor  cannot  prove,  when  sued  for  the  property 
attached,  that  the  plaintiff's  claim  thereto  is  invalid,  and  rests* 
upon  a  fraudulent  transfer  of  the  property  by  the  debtor. 

The  cases  mentioned  in  Hall  v.  Stryker]  29  Barb.  105,  which 
hold  that  an  officer  cannot  justify,  when  sued  by  a  stranger 
for  property  he  has  taken  on  execution,  without  proving  the 
judgment  on  which  the  execution  was  issued,  as  well  as  the 
execution  itself,  only  tend  to  show  that  the  production  of 
the  attachment,  by  virtue  of  which  the  property  has  been  seized, 
without  the  affidavit  on  which  it  was  granted,  is  insufficient 
as  a  foundation  for  the  defense  that  the  plaintiff's  claim  to 
the  property  rests  upon  a  fraudulent  transfer  of  the  same  to 
him  by  the  defendant  named  in  the  attachment. 

The  remarks  of  the  judges  who  delivered  the  opinions  in 
Friabey  v.  Thayer^  25  Wend.  396,  and  Belknap  v.  Hastings^  1 
Draio,  190,  and  the  other  kindred  cases  cited,  that  a  landlord 
who  seizes  goods  off  the  demised  premises,  by  virtue  of  a  dis- 
tress warrant,  cannot  prove,  when  sued  for  the  goods  by  one 
who  has  purchased  them  from  the  tenant,  that  such  purchase 
was  fraudulent  as  against  the  creditors  of  the  tenant,  were 
obiter^  and  unnecessary  to  the  determination  of  the  cases  in 
which  they  were  made.  Besides,  a  distress  warrant  is  not 
granted  by  a  judicial  officer,  but  is  issued  by  the  landlord  in 
person;  and  the  right  to  seize  goods  of  the  tenant  on  such  a 
warrant,  after  they  are  removed  from  the  demised  premises, 
did  not  exist  at  common  law.  But  I  am  constrained  to  say 
if  there  is  not  any  substantial  difference  in  principle  between 
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those  cases  and  the  one  under  consideration,  I  cannot  assent 
to  the  dicta  in  them.  For  the  statute  referred  to  in  those  cases 
only  prohibits  the  seizure  of  the  goods  of  the  tenant  carried 
off  from  the  demised  premises,  "which  shall  have  been  sold 
before  such  seizure  made  in  good  faith  and  for  a  valuable  con- 
sideration, to  a  person  not  privy  to  such  fraudulent  removal" : 
2  R.  S.,  2d  ed.,  413,  sec.  17;  and  the  right  to  distrain,  without 
the  right  to  prove  that  the  distress  was  lawful,  when  sued  for 
making  it,  is  no  right  at  all.  I  have  much  less  hesitation  in 
repudiating  the  dicta  referred  to  than  I  should  have  if  distress 
for  rent  had  not  been  abolished  by  the  legislature.  This 
course  will  not  tend  to  unsettle  any  rule  of  law  now  acted 
upon  by  the  profession  or  people  at  large,  and  it  will  open  the 
way  for  establishing  a  principle  upon  a  just  foundation  which 
must  be  constantly  acted  upon,  so  long  as  attachments  are 
issued  against  debtors  who  have  disposed  of  their  property 
with  the  intent  to  defraud  their  creditors. 
^  The  remark  of  Johnson,  C.  J.,  in  Andrews  v.  Durante  18 
N.  Y.  496  [62  Am.  Dec.  55],  to  the  effect  that  a  creditor  can- 
not attack  a  fraudulent  assignment  of  his  debtor  until  he  has 
proceeded  to  judgment  and  execution,  and  similar  ones  by 
other  judges  in  Reubens  v.  Joely  13  Id.  488,  should  have  been 
qualified  as  Denio,  J.,  qualified  his  remarks  in  Van  Heusen  v. 
Radcliff,  17  Id.  580  [72  Am.  Dec.  480].  He  said:  "When  a 
conveyance  is  said  to  be  void  against  creditors,  the  reference 
is  to  such  parties  when  clothed  with  their  judgments  and 
executions,  or  such  other  titles  as  the  law  has  provided  for 
the  collection  of  debts."  Judge  Bronson  used  similar  lan- 
guage in  Noble  v.  Holmes,  5  Hill,  194.  He  said:  "  The  sale 
could  not  be  impeached  by  a  creditor  at  large.  It  must  be  a 
creditor  having  a  judgment  and  execution,  or  some  other  pro- 
cess which  authorized  a  seizure  of  the  goods."  He  also  said 
in  Van  Ellen  v.  Hurst,  6  Id.  311  [41  Am.  Dec.  748]:  "Before 
creditors  can  attack  a  sale  by  their  debtor  for  fraud,  they 
must  show  a  judgment  as  well  as  execution j  or  where  they 
proceed  by  attachment,  they  must  show  that  the  justice  had 
jurisdiction,  and  that  the  process  was  regularly  issued." 

Vice-Chancellor  Sandford  held,  in  Falconer  v.  Freeman^  4 
Sand.  Ch.  565,  that  a  creditor  who  takes  out  a  warrant  of  at* 
tachment,  under  the  act  relative  to  absent  and  concealed 
debtors,  thereby  obtains  a  lien  upon  the  property  of  thi 
debtor  proceeded  against;  and  if  the  sheriff  be  prevented 
from  levying  the  warrant  on  the  debtor's  property,  by  means 
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of  fraudulent  claims  or  transfers  set  up  in  respect  of  the 
same,  the  court  of  chancery  will  aid  the  creditor  in  enforcing 
the  lien,  by  injunction  and  otherwise j  on  the  same  principle 
that  the  court  aids  an  execution  creditor  similarly  obstructed. 

The  New  York  superior  court  held,  in  Thayer  v.  Willet,  5 
Bosw.  344,  S.  Cj,  9  Abb.  Pr.  325,  that  a  sheriff,  acting  under 
a  warrant  of  attachment  issued  as  a  provisional  remedy  under 
the  code  before  judgment,  who  has  seized  property  in  the  pos- 
session of  a  vendee  claiming  title  under  a  bill  of  sale  from 
the  defendant  in  the  attachment,  may  show,  in  defense  of  an 
action  against  him  by  such  vendee  to  recover  the  property, 
that  the  alleged  sale  was  fraudulent  as  against  the  attaching 
creditor.  And  the  decision  in  that  case  is  supported  by  two 
well-considered  opinions.  The  following  cases  agree  with  that: 
SHnner  v.  Oettinger^  14  Id.  109;  Patterson  v.  Perry,  10  Id. 
82;  Belmont  v.  Lane,  22  How.  Pr.  365;  Kelly  v.  Breusing,  33 
Barb.  123.  The  same  rule  has  been  held  in  several  other 
states;  but  it  is  unnecessary  to  cite  the  cases.  Several  of 
them  are  referred  to  by  the  judges  of  the  New  York  superior 
court,  in  Thayer  v.  WiUet,  5  Bosw.  344;  S.  C,  9  Abb.  Pr.  325. 

The  fact  that  an  attachment  is  issued,  in  a  case  like  this, 
before  the  debt  is  conclusively  established  on  which  it  is 
founded,  and  that  it  may  subsequently  be  shown  by  the  de- 
fendant in  the  attachment  that  there  was  no  such  debt,  is  not 
a  sufficient  reason  for  holding  that  the  attaching  creditor  can- 
not show  that  the  property  attached  is  in  fact  the  debtor's, 
when  sued  for  it  by  a  third  person  who  claims  it  by  a  title 
which  is  fraudulent  as  against  the  attaching  creditor.  Such 
third  i)er8on  may  prove  that  no  such  debt  existed,  until  it  is 
established  by  a  judgment  in  the  attachment  suit.  He  may 
therefore  defeat  the  attaching  creditor  on  either  of  two  grounds: 
1.  That  there  was  no  debt  to  justify  the  issuing  of  the  attach- 
ment; 2.  That  he  had  a  good  title  to  the  property  in  dispute 
when  it  was  attached.  Of  course,  the  creditor  or  officer  must 
first  prove  the  existence  of  the  debt  for  which  the  attachment 
was  issued,  when  such  debt  has  not  been  established  by  a 
judgment  against  the  debtor.  When  that  is  done,  the  judg- 
ment proves  it. 

It  certainly  is  not  an  insuperable  objection  to  permitting  all 
of  this  to  be  done,  simply  because  it  authorizes  the  trial  of  two 
different  issues  in  the  same  action.  Indeed,  two  different 
issues  must  be  tried  in  the  action,  if  formed  by  the  pleadings, 
though  the  creditor  has  previously  recovered  a  judgment 
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against  his  debtor,  and  is  able  by  it  to  establish  conclusively 
the  existence  of  his  debt 

When  the  creditor  has  no  such  judgment,  the  party  claim- 
ing that  the  property  did  not  belong  to  the  debtor  when  it  was 
seized  Las  two  chances  of  success.  But  when  the  creditor  has 
obtained  such  a  judgment,  he  has  but  one.  .  In  other  words, 
the  conclusiveness  of  the  judgment  in  effect  narrows  the  liti- 
gation down  to  a  single  issue. 

It  has  been  said,  that  although  the  creditor  may  be  able  to 
show,  when  sued  for  the  property  attached,  that  a  debt  was 
justly  due  him,  for  which  the  attachment  was  issued,  and  yet 
be  defeated  in  his  action  for  the  recovery  of  the  alleged  debt. 
It  may  also  be  said  that  he  might  be  beaten  in  the  first  action 
by  failing  to  prove  his  alleged  debt,  and  succeed  in  establish- 
ing it  in  the  second. 

But  this  reasoning  is  no  answer  to  the  fact  that  the  code 
authorizes  an  attachment  whenever  the  debtor  has  disposed  of 
any  of  his  property  with  the  intent  to  defraud  his  creditors. 
And  it  is  right  on  principle,  if  not  settled  by  authority,  that 
creditors  should  be  permitted  to  attach  the  property  of  their 
debtors  before  conclusively  establishing  their  debts  by  judg- 
ment, and  thus  prevent  the  consummation  of  fraudulent 
transactions  which  would  deprive  them  of  any  successful 
remedy.  And  if,  by  the  application  of  this  rule,  fraudulent 
purchasers  should  occasionally  be  beaten  by  persons  who  sub- 
sequently fail  to  establish  their  alleged  debts  in  their  actions 
against  their  debtors,  the  only  result  would  be  that  some  con- 
coctors  of  frauds  would  be  punished  by  the  wrong  persons; 
that  is  all.  A  like  result  would  follow,  where  the  creditor 
recovers  a  judgment  against  his  debtor  and  takes  property 
on  execution  which  the  latter  had  fraudulently  disposed  of,  if 
such  judgment  should  subsequently  be  reversed,  and  the  credi- 
tor finally  beaten  by  his  alleged  debtor,  after  having  beaten 
the  fraudulent  purchaser  of  the  property  in  the  action  brought 
by  such  purchaser  for  the  property. 

But  this  has  never  been  deemed  a  sufficient  reason  for  pre- 
venting creditors  from  seizing  the  property  of  their  debtors  in 
the  hands  of  fraudulent  purchasers,  until  after  the  existence 
of  their  debts  has  been  conclusively  and  finally  established. 

The  fact  that  the  judgments  against  Cartwright  and  Hassard 
were  recovered  after  the  issues  in  this  action  were  joined,  was 
no  reason  for  their  rejection.  Their  recovery  was  not  a  matter 
that  the  defendant  was  obliged  to  set  up  in  his  answer.    They 


Bept.  1868.]  BiNCHSY  v.  Stbykbr.  829 

were  bot  evidtoce,  though  conclueiye,  of  the  existence  of  the 
debts  for  which  the  attachments  were  issued;  which  evidence 
the  defendant  did  not  have  at  the  time  he  interposed  his 
answer  to  support  it.  If  they  had  not  been  recovered,  all  the 
difference  there  would  have  been  is,  the  defendant  would  have 
been  obliged  to  prove  the  existence  of  the  debts  against  Cart- 
wright  and  Hassard  by  other  and  different  evidence,  and  the 
plaintiff  could  have  given  counter-evidence  on  that  question. 

I  will  add  that  the  justice's  judgment  mentioned  in  Doty  v. 
BrotoUj  4  N.  Y.  71  [53  Am.  Dec.  350],  was  removed  into  the 
Chenango  common  pleas  by  certiorari^  where  it  was  reversed^ 
but  on  a  writ  of  error  brought  to  the  supreme  court,  the  judg- 
ment of  the  common  pleas  was  reversed,  and  that  of  the  justice 
affirmed.  The  opinion  was  delivered  by  Justice  Nelson;  but  it 
has  never  been  published. 

My  conclusion  is,  that  the  attachments  in  this  case  author- 
ized the  defendant,  as  sheriff,  to  seize  any  property  the  defend- 
ants named  in  them  had  disposed  of,  in  any  manner,  with 
intent  to  de&aud  their  creditors.  I  hold  that  the  persons  who 
procured  the  attachments  are  not  to  be  deemed  mere  creditors 
at  large  of  Cartwright  and  Hassard,  after  their  attachments 
were  served;  but  creditors  having  a  specific  lien  upon  the 
goods  attached;  and  that  the  sheriff,  as  their  bailee,  had  a  like 
lien,  and  had  the  right  to  show  that  the  plaintiff's  title  was 
firaudulent  as  against  the  attaching  creditors. 

It  follows  that  the  evidence  offered  by  way  of  defense  to  the 
action  was  erroneously  rejected;  and  that  the  judgment  of  the 
supreme  court  should  be  reversed,  and  a  new  trial  granted, 
oosts  to  abide  the  event. 

Emott^  J.i  expressed  no  opinion.  All  the  other  judges  oon- 
eurred. 

Judgment  reversed,  and  new  trial  ordered. 


To  AvTBOBxa  Bunronro  ov  Smr  to  Sit  isms  Traksfkb  ov  PjtopKKrt 
AB  WttAUTfOhatT,  a  oompUiiung  creditor  most  have  a  ipecifio  lien  of  some 
■ort  npon  the  property:  In  re  CoUm»,  12  Blatchf.  ^2;  Stewart  v.  BedU^  7 
Hnn,  413;  and  attachment  gives  rach  a  lien:  Heife  v.  BcUes,  2  Daly,  234; 
8.  C,  83  How.  Pr.  276;  Fidmann  v.  Brufmer,  2  Hnn,  356;  S.  C,  4  Thomp. 
k  C.  653;  CrommeU  v.  Oaiktp,  17  Hon,  63;  an  attaching  creditor  being  en- 
titledt  like  a  judgment  creditor,  to  impeach  the  colorable  title  of  a  fraudu- 
lent mortgagee,  transferee,  or  assignee,  — SolyoiDeY.  Adama^  1  Id.  224;  S.  C, 
2  Thomp.  &  O.  3;  Jaeob§  ▼.  Hogan,  15  Hun,  199;  OreeidetrfY.  Mum/ord,  19 
Abb.  Fr.  475;  8.  C,  30  How.  Pr.  31,  — and  the  sheriff  executing  the  process, 
the  agent  of  the  attaching  creditor,  or  rather  his  bailee  of  the  attached 
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property,  it  entitled  to  bring  an  action  in  hia  own  name  to  set  aside  a  frandv- 
lent  transfer;  or  in  defense  to  an  action  for  wrongfully  seizing  the  property, 
may  set  np  that  the  title  of  the  claimant  of  the  property  was  fraudulent  as 
against  the  attaching  creditor:  KeUy  v.  Lane,  18  Abb.  Pr.  237;  S.  C,  42 
Barb.  607,  and  28  How.  Pr.  130;  Meehanka*  etc.  Bank  v.  Dakim,  60  Barb.  590; 
&  C,  33  How.  Pr.  318;  and  on  appeal,  51  N.  Y.  523;  Lanning  v.  Streeier,  67 
Barb.  42;  OlearwaUr  v.  BrUl,  4  Hun,  732;  Thurher  v.  Blanck,  50  N.  Y.  83; 
ParshaR  v.  Eggert,  54  Id.  22;  Lawrence  v.  Bank  RepMica,  3  Rob.  154. 
Where  the  principal  case  was  cited  to  these  points,  on  a  motion  to  open  a 
default^  it  was  held  not  to  be  in  point:  Zeregal  v.  BenoUl,  33  How.  Pr.  135; 
S.  0.,  7  Rob.  206.    All  of  the  above  cite  the  principal  case. 

In  Action  against  Sheriff  fob  Wrongful  ArrACHiffENT,  judgment  in 
attachment  suit  is  properly  admissible  in  evidence,  as  proof  of  the  fact  that 
the  debt  of  the  attaching  creditor  did  exist:  LudingUm^s  Petition,  6  Abb.  N.  C 
825;  Jacobs  v.  Remaen,  35  Barb.  388;  judgments  being  clearly  admissible  as 
evidence  of  the  facts  adjudicated  when  in  question:  Atkins  v.  ffosleif,  3 
Thomp.  &  0.  325;  ffawka  v.  Swett,  6  Id.  630;  &  0.,  4  Hon,  149.  AU  of  the 
above  cite  the  principal  case. 
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Rbcoyxrablb  Damages  for  Breach  of  Contract  are  those  only  which  are 
Incidental  to  and  directly  caused  by  the  breach,  and  may  reasonably  be 
presumed  to  have  entered  into  the  contemplation  of  the  parties;  and  not 
speculative  profits  or  accidental  or  consequential  losses. 

Law  Imposes  on  Party  Subjected  to  Injury  from  Breach  of  Contract 
by  the  other  party  to  the  contract  the  active  duty  to  make  reasonable 
exertions  to  render  the  injury  as  light  as  possible;  and  if,  instead  of  so 
doing,  he,  through  his  negligence  or  willfulness,  allows  the  damages  to  be 
unnecessarily  enhanced,  the  increased  loss  justly  falls  upon  him. 

Iv  Action  against  Common  Carrier  for  Damages  for  injury  to  grain, 
resulting  from  its  heating  and  becoming  mouldy  in  consequence  of  de- 
fendant's failure  to  transport  it  from  its  place  of  storage  to  its  destina- 
tion within  the  time  required  by  contract,  it  appearing  that  the  grain 
would  not  have  been  injured  if  it  had  been  properly  cared  for  by  its 
custodians,  by  handling  and  stirring  it,  it  was  held  that  the  duty  of 
taking  proper  care  of  the  grain  rested  on  the  plaintiflfs  or  their  agents^ 
and  not  upon  the  defendants,  and  that  no  liability  in  this  respect  attached 
to  the  latter  until  they  took  possession  of  the  grain,  and  that  they  were 
not  answerable  for  damages  which  resulted  from  failure  to  bestow  the 
necessary  care. 

Action  againfit  common  carrier  for  damagee,  for  injury  to 
grain  reeulting  from  its  heating  and  becoming  mouldy  in  con- 
sequence of  the  delay  and  failure  of  defendant  to  transport  it 
from  its  place  of  storage,  with  plaintiff's  agent  in  Canada,  to 
its  destination,  within  the  time  provided  by  a  contract  entered 
into  between  them  therefor.    The  lower  court  charged  that  if 
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the  injury  happened  to  the  grain  after  the  time  provided  in 
the  contract  for  its  transportation,  that  the  defendants  were 
liable  for  such  injury.  The  remaining  facts  appear  in  the 
«pnion. 

J  A.  Hathaway^  for  the  appellants. 
Orant  and  Allen,  for  the  respondents. 

By  Courts  Sblden,  J.  A  good  cause  of  action  was  shown  on 
the  part  of  the  plaintiffs  against  the  defendants  for  neglecting 
to  proceed  with  reasonable  diligence  in  forwarding  the  oats 
after  the  notice  which  they  received  on  the  27th  of  May,  and 
the  only  question  which  the  case  presents  relates  to  the  amount 
of  damages  for  which  the  defendants  are  responsible. 

The  rule  applicable  to  such  cases  has  been  briefly  and  ac- 
curately stated  by  Mr.  Powell,  as  follows:  "Damages  for 
breaches  of  contract  are  only  those  which  are  incidental  to  and 
directly  caused  by  the  breach,  and  may  reasonably  be  pre- 
sumed to  have  entered  into  the  contemplation  of  the  parties; 
mnd  not  speculative  profits,  or  accidental  or  consequential 
losses":  Powell  on  Evidence,  c.  21,  sec.  54,  p.  216;  Hadley  v. 
BaxendaU,  9  Ex.  341;  Qriffin  v.  Colver,  16  N.  Y.  494,  495  [69 
Am.  Dec.  718];  Code  Napoleon,  sees.  1150,  1151;  Mayne  on 
Damages,  15. 

I  think  the  instructions  given  to  the  jury  in  this  case,  which 
were  excepted  to,  cannot  be  reconciled  to  this  rule.  The  dam- 
ages to  the  oats,  from  heating,  were  not  'incidental  to,  or 
directly  caused  by,"  the  delay  in  moving  them.  The  delay,  if 
proper  care  had  been  bestowed  upon  the  oats,  would  not  have 
resulted  in  their  injury.  The  direct  cause  of  injury,  therefore, 
was  the  want  of  care.  The  necessity  for  extra  care  arose  from 
Ihe  delay,  and  the  expenses  attending  such  necessary  care,  if 
it  had  been  bestowed,  would  have  been  the  direct  result  of  the 
defendants'  breach  of  contract.  For  such  expenses  they  would 
have  been  answerable,  but  were  not  answerable  for  the  dam- 
ages which  resulted  from  the  failure  to  bestow  that  care.  The 
law,  for  wise  reasons,  imposes  upon  a  party  subjected  to  injury 
from  a  breach  of  contract  the  active  duty  of  making  reasona- 
ble exertions  to  render  the  injury  as  light  as  possible.  Public 
interest  and  sound  morality  accord  with  the  law  in  demanding 
this;  and  if  the  injured  party,  through  negligence  or  willful- 
fiees,  allows  the  damages  to  be  unnecessarily  enhanced,  the 
increased  loss  justly  falls  upon  him:  MiUer  v.  Marinerff 
Church,  7  Me.  51  [20  Am.  Dec.  841];  Shannon  v.  Comatocifc,  21 
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Wend.  461  [34  Am.  Dec.  262] ;  Heckscher  v.  McCreUy  24  Id. 
809;  Clark  v.  Mardglia,  1  Denio,  817  [43  Am.  Dec.  670]; 
Spencer  v.  Halatead,  1  Id.  606;  Loker  v.  Damon,  17  Pick.  284. 

If  the  injury  to  the  oats  had  been  the  necessary  consequence 
of  the  delay,  and  the  contract  had  been  entered  into  by  the  de- 
fendants in  view  of  that  consequence,  in  case  of  their  failure 
in  performance  {Hadley  v.  Baxendale,  9  Ex.  341),  they  would 
have  been  responsible  for  such  injury,  because  it  would  have 
been  the  direct  result  of  their  breach  of  contract.  The  case, 
then,  would  have  been  parallel  to  that  of  the  failure  of  a  rail- 
road company  to  take  milk  or  vegetables  to  market,  in  accord- 
ance with  previous  contract,  and  other  like  cases  suggested  by 
Mr.  Justice  Mullen  in  his  dissenting  opinion  in  this  case.  In 
such  cases,  however,  the  injured  parties  could  recover  nothing 
for  damages,  which,  by  reasonable  diligence  on  their  part, 
could  have  been  prevented:  Miller  v.  Mariner^  Churchy  7  Me. 
51  [20  Am.  Dec.  341]. 

The  burden  of  proving  that  the  damages  which  have  been 
sustained  in  such  cases  could  have  been  prevented,  unques- 
tionably rests  upon  the  party  guilty  of  the  breach  of  contract: 
Coatigan  v.  Moluiwk  &  H,  R.  R,  Co.,,  2  Denio,  609  [43  Am. 
Dec.  758],  As  I  understand  the  case,  such  proof  was  made 
by  the  defendants  here;  but  whether  the  fact  was  conclusively 
proved  or  not,  there  was  sufficient  evidence  to  call  for  the  sub- 
mission of  that  question  to  the  jury,  which  was  taken  from 
their  consideration  by  the  positive  instruction  of  the  judge, 
that  the  defendants  ^^were  liable  to  respond  for  any  damage 
the  oats  sustained  after  the  defendants  should  have  entered 
upon  the  performance  of  the  contract." 

It  is  not  material  to  inquire  whether  the  duty  of  taking  care 
of  the  oats  rested  upon  the  plaintiffs,  who  were  the  owners,  or 
upon  McDonald  and  Hall,  who  were  the  custodians  of  them. 
It  is  sufficient  for  the  present  case  that  it  rested  upon  one  or 
the  other,  and  not  upon  the  defendants.  No  responsibility  in 
this  respect  attached  to  the  defendants  until  they  took  possea- 
sion  of  the  property. 

The  judgment  of  the  special  term  was  properly  reversed, 
and  final  judgment  must  be  rendered  against  the  plaintiffs,  in 
pursuance  of  their  stipulation. 

Denio,  C.  J.,  and  Da  vies,  Wright,  Bmott,  and  MabvUi 
J  J.,  concurred. 

Ordered  accordingly. 
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Damaosb  lOB  Bbxaoh  ot  CoiiTBACT,  inclading  the  doctrine  of  proximate 
and  remote  damages:  See  extenaiYe  note  to  Chiffin  v.  Coitfer,  69  Am.  Deo.  724. 
hkMSiomy.  Hwdatm  B.  Steamboat  Co.,  ^  'S.Y,  21^  the  principal  oaae  ia  cited 
ae  an  anthflrity  on  proximate  and  remote  damages.  Profits  which  would 
have  been  made  are  recoverable  as  damages:  DUIan  v.  Anderson,  43  Id.  237; 
Cutting  v.  O,  T,  Ry  Co.,  13  Allen,  385.  On  breach  of  contract,  such  daml 
agea  only  are  recoverable  as  were  the  necessary  as  well  as  the  natura- 
nanlt  of  acta  complained  of:  Schoenberg  v.  Cheney,  3  Hon,  679;  S.  C, 
6  Thomp.  &  C.  202;  People  v.  Albany,  5  Lans.  529.  An  active  duty  ia 
imposed  on  the  innocent  party  to  a  contract  to  make  all  reasonable  exertions 
to  render  injury  by  breach  of  the  contract  by  the  other  party  as  light  as 
poaaible:  Perry  v.  Dkkerecm,  7  Abb.  N.  0.  471;  Cme  v.  /Space,  63  Barb.  181; 
WMta  V.  FuUer,  67  Id.  272;  BtaOey  v.  BeimeU,  3  Daly,  232;  Broiee  v.  Pae. 
MnL  I.  Co,,  4  Id.  252;  Polk  v.  Daly,  4  Id.  415;  Flynn  v.  HaUon,  43  How. 
Vr.  348;  Smitk  v.  Pettee,  7  Hon,  335;  Fwich  v.  Abenhem,  20  Id.  10;  Mayor 
T.  Troy  df  L.I.Co.,Z  Lens.  277;  Baldwin  v.  U.  8.  Tel  Co.,  45  N.  Y.  752; 
Brooi^  V.  Brooklyn  City  B.  i?.,  47  Id.  484;  Penn  v.  Bt^ah  ds  E.  B,  B,  Co., 
49  Id.  210;  Northrop  v.  HtO,  57  Id.  356;  BeearY.  Flues,  64  Id.  520;  Boberts 
▼.  WkUe,  73  Id.  380.  Thns  in  the  case  of  a  servant  who  has  been  wrongfully 
diaeharged,  it  is  held  that  he  should  use  proper  diligence  to  find  other  em- 
ployment:  Moody  v.  Leverieh,  14  Abb.  Pr.,  N.  S.,  154;  S.  C,  4  Daly,  410; 
Howard  v.  Daily,  61  K.  T.  370.  The  burden  of  proving  that  damages  sus- 
tained ooold  have  been  raduoed  or  prevented  by  diligence  of  the  other  party 
to  the  OQotraot^  ia  on  the  party  guilty  of  the  breach  of  contract;  Bokmd  t. 
FUMMb  33  Ind.  64.    AH  of  tiie  above  cases  cited  the  principal  caae. 
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1m  Aanojx  AQAuniT  Cabbieb  ov  Passsnoebs  iob  Damages,  for  failure  to 
eany  plaintiff  to  his  destination  according  to  contract,  and  for  neglect 
d  dntj  in  fnmiahing  suitable  accommodations,  and  for  detentiona  and 
dalaya  on  the  rente,  all  resulting  in  plaintiff's  sickness  from  unnecessary 
azpoaure  to  an  unhealthy  climate,  evidence  was  properly  admissible  as 
to  how  much  plaintiff  was  exposed  to  the  sun  and  rains  while  crossing 
tiie  Tathmns,  and  to  show  that  the  climate  there  was  bad  and  unhealthy, 
to  enable  tiie  jury  to  determine  whether  the  plaintiff's  sickness  was 
oaaaed  by  the  defendant's  negligence  or  breach  of  duty. 

DUMAOEB  nr  AonoN  aoaikst  Cabbieb  iob  Failubb  to  Oabbt  Pa88bnobb 
to  his  deatination  according  to  contract,  may  include  the  value  of  time 
lost  thereby,  expenses  incurred  by  reason  of  the  delay  and  failure  to  per- 
form, including  expenses  of  sickness  caused  thereby,  and  value  of  time 
lost  by  auch  aickneaa,  so  far  aa  the  aame  were  occasioned  by  defendant's 
neglect  or  breach  of  duty  under  the  contract. 

OOKMON  Cabbieb  Agbeeino  to  Tbanspobt  Passengeb  from  one  point  to 
another,  under  a  contract  which  specified  that  the  latter  part  of  the 
Journey,  between  an  intermediate  point  and  that  of  the  passenger's  des- 
tination,  ahoold  be  traversed  in  a  particular  steamer,  ia  not  excused,  by 
loaa  or  wreckage  of  such  vessel,  from  carrying  the  passeuger  beyond  such 
intermediate  point  or  over  the  portion  of  the  route  specified  to  be 
traversed  in  such  vessel;  but  if  the  loss  of  such  vessel  waa  the  act  of 
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God,  it  wu  the  duty  of  the  carrier  to  exercise  diligence  in  prcmding. 
anotiier  Teasel  for  the  carriage  of  the  passenger,  and  to  nse  all  means  m 
endeavoring  to  supply  another  vessel,  which  a  diligent^  careful  man  exer- 
cises in  regard  to  his  own  affairs,  and  if  he  failed  to  do  so,  the  passenger 
oonld  recover  of  the  carrier  all  the  damages  which  he  necessarily  incurred 
by  reason  of  such  detention  or  failure  to  perform,  or  which  were  justly 
imputable  to  defendant's  neglect  of  duty. 

KON-rXBVOBMANCB  OF   CONTRACT  IS  NOT    EXOUSED    BT  AOT  OV  €k)D,   whers 

it  may  be  substantially  carried  into  effect,  although  the  act  of  Ood 
makes  a  literal  and  precise  performance  of  it  impossible. 
OoMMON  Oabbieb  Ownino  Separatklt  Onb  or  More  ov  Several  lioram 
or  CoNVETANCB  forming  a  connected  route,  and  operated  by  oi^e  agency^ 
may  become  bound  by  a  special  contract  for  the  carriage  of  a  passeogar 
over  the  entire  route;  and  on  evidence  of  the  actual  contract  may  b« 
held  liable  to  the  passenger  for  failure  on  the  part  of  one  of  the  other  < 
lines  in  connection  to  carry  him,  notwithstanding  distinct  tickets  for  the 
separate  lines  were  sold  to  and  accepted  by  the  passenger;  and  it  is  not 
error  for  the  court  to  submit  to  the  jury  the  questions  as  to  whether  the 
defendant  was  or  was  not  such  a  carrier,  and  whether  he  did  contract  ta 
•  cany  plaintiff,  a  passenger,  the  entire  route. 

Action  for  damages  for  failure  of  defendant  to  carry  the 
plainti£f  from  New  York  City  to  San  Francisco  via  Nicaragua. 
Plaintiff  proved  that  he  paid  defendant,  the  owner  of  part  of 
tlie  vessels  engaged  in  transportation  of  part  of  said  route,  the 
sum  of  $250  in  all,  for  which  he  received  three  tickets,  entitl* 
ing  him  respectively  to  a  passage  to  Oreytown  on  the  Nica* 
ragua;  from  there  to  San  Juan  del  Sur  on  the  Pacific  Ocean; 
and  from  San  Juan  del  Sur  on  the  steamer  North  America 
to  San  Francisco.  Plaintiff  was  carried  to  San  Juan  del  Sur, 
and  when  he  got  there,  he  learned  that  the  steamer  North 
America  had  been  wrecked  and  lost.  Plaintiff  remained  at  San 
Juan  del  Sur,  and  defendant  failing  to  furnish  him  other  pas- 
sage to  San  Francisco,  he  endeavored  to  secure  it  himself,  bnt 
failing  therein,  he  returned  to  New  York.  On  the  way  home  ho 
was  taken  sick,  and  continued  so  for  a  long  time  after  his  return, 
being  afflicted  with  a  fever  peculiar  to  Nicaragua.  Plaintiff 
gave  evidence  which  was  submitted  to  the  jury,  and  on  which 
they  found  that  defendant  was  a  common  carrier  of  passengers 
from  New  York  to  San  Francisco,  the  defendant  excepting  to 
the  submission  of  such  evidence  to  the  jury.  Evidence  was 
also  admitted,  against  defendant's  objection,  as  to  the  un* 
healthfulness  of  the  climate  on  the  route,  and  as  to  defend- 
ant's representations  that  the  climate  on  the  route  was 
healthful.    The  remaining  facts  appear  in  the  opinion. 

Charles  A.  RapaUo^  for  the  appellant. 
Otwrqe  Raihbun^  for  the  respondent 
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By  Court,  Balcom,  J.  This  court  decided,  in  Quimby  v. 
VanderbUi,  17  N.  Y.  306  [72  Am.  Dec.  469],  that  a  part  owner 
of  one  of  several  lines  for  the  transportation  of  passengers, 
running  in  connection  over  different  portions  of  a  route  of 
travel,  may  contract  as  principal  for  the  conveyance  of  a  pas- 
senger over  the  whole  route;  and  that  such  contract  may  be 
established  by  the  circumstances,  notwithstanding  the  passen- 
ger receives  tickets  for  the  different  lines,  signed  by  their 
separate  agents.  Also,  that  passage  tickets  are  generally  to 
be  regarded  as  tokens  rather  than  contracts,  and  are  not 
mthin  the  rule  excluding  parol  evidence  to  vary  a  written 
agreement  That  decision  shows  that  the  judge  properly  re- 
fused in  this  case  to  nonsuit  the  plaintiff,  and  that  he  did  not 
err  in  submitting  the  question  to  the  jury,  whether  the  de- 
fendant was  not  a  common  carrier  of  passengers  from  New 
York  to  San  Francisco  by  way  of  Nicaragua,  and  did  not  con- 
tract, as  such,  to  carry  the  plaintiff  the  entire  route  for  the 
$250  which  the  defendant's  agent  received  of  him. 

The  evidence  that  representations  were  made  to  the  plain- 
tiff, when  he  made  the  contract  for  his  passage,  as  to  the 
healthfulness  of  the  climate  on  the  Isthmus,  and  to  show  that 
such  representations  were  false,  was  given  before  the  judge 
decided  that  the  plaintiff  could  not  recover  for  fraud,  under 
the  fourth  or  fifth  claim  in  his  complaint;  and  when  he  so 
decided  and  charged  the  jury  that  the  plaintiff  could  only 
recover  for  such  sickness  as  was  caused  by  the  defendant's 
neglect  or  breach  of  duty,  the  question  of  fraud  was  out  of  the 
case.  The  defendant,  therefore,  was  not  prejudiced  by  the  evi- 
dence that  such  false  representations  were  made  to  the  plaintiff. 

It  was  entirely  proper  for  the  judge  to  receive  evidence  as 
to  how  much  the  plaintiff  was  exposed  to  the  sun  and  rains 
while  crossing  the  Isthmus,  and  to  show  that  the  climate  there 
was  bad  and  unhealthy,  so  that  the  jury  could  determine 
whether  the  plaintiff's  sickness  was  caused  by  the  defendant's 
negligence  or  breach  of  duty. 

The  appellant's  counsel  contends  that  the  contract  proved 
did  not  absolutely  bind  the  defendant  to  carry  the  plaintifi 
from  San  Juan  del  Sur  to  San  Francisco,  but  only  required 
him  to  furnish  the  plaintiff  a  passage  upon  the  North  Amer- 
ica; and  that  the  loss  or  wrecking  of  that  vessel  excused  the 
defendant  from  carr3dng  the  plaintiff  beyond  San  Juan  del 
Sur.  I  cannot  agree  to  this  proposition.  In  the  first  place, 
the  jury  must  have  found  that  the  defendant  was  a  common 
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isarrier  of  passengers  from  New  York  to  San  Francisco,  and 
contracted  as  such  to  transport  the  plaintiff  from  the  former 
to  the  latter  place,  or  they  could  not  have  rendered  a  verdict, 
under  the  charge,  in  favor  of  the  plaintiff.  In  the  next  place, 
if  the  loss  or  wrecking  of  the  North  America  was  the  act  of 
God,  it  was  tiie  duty  of  the  defendant  to  exercise  diligence  in 
providing  another  vessel  for  the  carriage  of  the  plaintiff.  He 
was  bound  to  use  all  the  means,  in  endeavoring  to  supply  an- 
other vessel,  which  a  diligent,  careful  man  exercises  in  regard 
to  his  own  affairs.  He  could  not  heedlessly  leave  the  plaintiff 
upon  the  Isthmus  to  die,  or  work  his  way  to  San  Francisco,  or 
back  to  New  York  as  he  best  could. 

Tbe  main  thing  the  defendant  agreed  to  do  was  to  carry  the 
plaintiff  from  New  York  to  San  Francisco.  His  promise  to 
carry  him  in  a  particular  vessel  from  San  Juan  del  Sur  to  the 
latter  place  was  a  minor  part  of  the  contract;  though  if  such 
vessel  had  not  been  lost,  he  would  have  been  obliged  to  carry 
the  plaintiff  in  it. 

I  have  asserted  the  doctrine  that  the  loss  of  the  North 
America  did  not  wholly  absolve  the  defendant  from  all  duty 
under  the  contract.  The  true  rule  touching  this  question  is 
laid  down  by  Professor  Parsons.  He  says:  "The  non-perform- 
ance of  a  contract  is  not  excused  by  the  act  of  Qod,  where  it 
may  be  substantially  carried  into  effect,  although  the  act  of 
God  makes  a  literal  and  precise  performance  of  it  impossible'': 
2  Parsons  on  Contracts,  3d  ed.,  185;  see  also  White  v.  Mann^ 
26  Me.  361. 

The  defendant,  notwithstanding  the  loss  of  the  North 
America,  could  have  substantially  carried  the  contract  into 
effect  to  transport  the  plaintiff  to  San  Francisco,  if  he  had 
exercised  proper  diligence,  according  to  the  verdict  of  the  jury. 
For  according  to  the  verdict,  he  could,  by  the  exercise  of  due 
diligence,  have  procured  another  vessel  and  taken  him  to  San 
Francisco;  and  that  would  have  been  a  substantial  perform- 
ance by  the  defendant  of  the  contract  to  carry  the  plaintiff  in 
the  North  America  from  San  Juan  del  Sur  to  San  Francisca 
Tbe  correctness  of  these  views  is  so  clear  to  my  mind  that  I 
must  reject  as  unsound  whatever  there  is  to  the  contrary  in 
Brigga  v.  Vanderbilij  19  Barb.  222,  and  Bomted  v.  FanckrWtt, 
21  Id.  26. 

The  remarks  of  the  judge,  which  authorized  the  jury  to  award 
damages  to  the  plaintiff  for  '^  derangement  of  his  plans  by 
reason  of  a  violation  by  the  defendant  of  an  arrangement 
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which  he  made  and  which  he  assumed  when  he  received  the 
plaintiff  on  board  his  vessel,"  were  somewhat  obscure.  They 
were  interpreted  by  the  supreme  court  to  mean  that  the  jury 
might  award  damages  to  the  plaintiff  for  breaking  up  his 
journey,  rendering  it  necessary  for  him  to  return.  But  this 
court  cannot  determine  whether  those  remarks  were  right  or 
wrong,  because  no  exception  was  taken  to  them  by  the  de- 
fendant's counsel. 

The  time  the  plaintiff  lost  by  reason  of  his  detention  on  the 
Isthmus;  his  expenses  there,  and  of  his  return  to  New  York; 
the  time  he  lost  by  reason  of  his  sickness,  after  he  returned 
borne;  and  the  expense  of  such  sickness,  so  far  as  the  same 
were  occasioned  by  the  defendant's  negligence  or  breach  of 
duty,— were  legitimate  and  legal  damages,  which  the  plaintiff 
was  entitled  to  recover.  He  could  not  procure  a  passage  from 
San  Juan  del  Sur  to  San  Francisco,  and  therefore  had  the 
right  to  return  to  New  York  and  his  home.  If  one  of  the  plain- 
tiff's limbs  had  been  broken,  through  the  carelessness  of  the 
agents  or  servants  of  the  defendant,  it  is  settled  that  he  could 
have  recovered  the  expenses  of  the  sickness  occasioned  thereby 
and  for  the  consequent  loss  of  time;  and  also  compensation 
for  the  bodily  pain  and  suffering  caused  by  such  breaking  of 
his  limb:  Ransom  v.  N.  Y.  &  E.  R.  R.  Co.,  15  N.  Y.  415;  Curtis 
V.  Rochester  &  S.  R.  R.  Co.,  18  Id.  534  [75  Am.  Dec.  258]. 

The  principle  on  which  a  recovery,  in  such  a  case,  is  allowed 
for  bodily  pain  or  suffering,  loss  of  time,  and  expenses,  sus- 
tains the  recovery,  in  this  case,  for  the  plaintiff's  loss  of  health 
and  loss  of  time,  and  his  expenses  during  his  sickness.  And 
that  the  plaintiff  could  recover  back  the  $250  he  paid  to  be 
earned  from  New  York  to  San  Francisco,  and  his  expenses 
while  unnecessarily  detained  upon  the  Isthmus,  and  the  ex- 
penses of  his  journey  from  there  back  to  New  York,  admits  of 
no  doubt,  if  the  defendant,  by  the  exercise  of  proper  diligence, 
eould  have  carried  him  to  San  Francisco  before  he  left  San 
Juan  del  Sur;  or  if  his  long  detention  on  the  Isthmus,  and 
eubsequent  return  to  New  York,  were  justly  imputable  to  the 
defendant's  neglect  of  duty  to  him.  But  I  will  not  discuss 
these  questions  further. 

My  conclusion  is,  that  no  error  was  committed  on  the  trial 
which  entitles  the  defendant  to  a  new  trial;  and  that  the  judg- 
ment of  the  supreme  court  should  be  affirmed,  with  costs. 

RoBBKBANS  and  Marvin,  JJ.,  exnressed  no  opinion. 
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All  the  other  judges  concurred. 
Judgment  affirmed. 

CoKinBcnRG  Lara  ov  Rauwat,  akd  laAxsurr  ov  Oasxier  mrom 
HU  OwK  RouTB:  See  note  to  WeUa  v.  Thomas,  72  Am.  Dee.  230  et  seq.;  Per- 
Un$  V.  Portiani  etc  R,  R,  Co,,  74  Id.  607,  and  note.  Gamer  may  be  liable 
for  delaying  passenger,  though  delay  oocnrs  on  roate  of  connecting  carrier, 
where  he  sells  throagh*ticket:   Weed  v.  Panama  R.  R,  Co,,  72  Id.  474. 

What  Excusks  Pkriormanob  of  Ck>NTRAOT:  See  Hairmtmy  ▼.  Bvn/^jhaBOi, 
62  Am.  Deo.  142,  and  note  151. 

Thb  PKnroiPAL  casb  is  citkd  in  Ward  ▼.  Vaiada^i,  1  Keyea,  70;  S.  C,  4 
Abb.  App.  C23,  a  case  arising  out  of  the  same  facts  as  those  in  the  principal 
ease,  and  likewise  prsaenting  the  same  questions,  which  are  decided  en  au- 
thority ol  this 
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[28  Niw  YOKK,  226.] 

WmxB  Two  PxBaoNS  bays  Joint  Pbrbonal  iNTntmr,  release  by  one 
bars  the  other;  and  nnder  this  role,  the  right  to  money  secured  by  a 
mortgage  being  personal,  either  one  of  several  mortgagees  can  receive  it, 
and  discharge  the  right  to  recover  it  of  the  mortgagor,  and  this,  whether 
the  mortgage  belonged  to  them  as  private  persons  or  as  executors. 

Statutx  bbspeotinq  Cancellation  of  Rboords  of  Mortgages,  in  requir- 
ing that  the  certificate  of  discharge  shall  be  "  signed  by  tlie  mortgagee, 
his  personal  representatives  or  assigns,"  etc.,  before  it  shall  be  entitled 
to  registry,  does  not  require  that  such  certificate  shall  be  signed  and 
acknowledged  by  the  representatives  of  the  deceased  mortgagee,  as  well 
as  by  his  surviving  joint  mortgaged. 

Motion  for  mandamus  to  compel  the  register  of  New  York 
City  to  file  a  satisfaction  piece  of  a  mortgage  in  his  office,  and 
to  cancel  and  discharge  the  mortgage  of  record.  The  mort- 
gage had  been  made  to  ^*  Samuel  Maycock  and  John  Wright, 
executors  of  the  estate  of  James  Espie,  deceased,"  to  secure 
the  payment  of  a  sum  of  money.  Maycock  had  died,  and  the 
mortgagor  had  paid  the  amount  of  the  mortgage  to  Wright, 
who  had  executed,  acknowledged,  and  delivered  a  satisfaction 
piece  of  the  mortgage,  the  executors  of  Maycock  refusing  to 
unite  therein,  on  the  ground  that  they  were  not  interested  in 
the  mortgage.  This  satisfaction  piece  the  register  refused  to 
receive  or  file  in  his  office. 

If.  S,  Bidwellj  for  the  appellant 
Wetmore  and  Bowne^  for  the  respondent. 
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By  Conrt,  Balcom,  J.  According  to  the  decision  of  this 
court,  in  Peck  v.  MaUavfts^  10  N.  Y.  509,  the  words  **  executors 
of  the  estate  of  James  Espie,  deceased,"  annexed  to  the  names 
of  the  mortgagees,  must  be  held  to  be  merely  descriptive  of 
the  persons  to  whom  the  mortgage  was  given;  and  as  the 
money  mentioned  in  the  mortgage  was  payable  to  Maycock 
and  Wright,  their  ''  executors,  administrators,  or  assigns,"  the 
register  Was  bound  to  regard  the  mortgage  as  the  private  prop- 
erty of  the  mortgagees,  their  executors,  administrators,  or 
assigns.  His  duty  would  have  been  different,  if  the  mort- 
gage, on  its  face,  had  showed  it  was  taken  by  Maycock  and 
Wright  as  executors  of  Espie,  for  a  debt  due  his  estate:  Bogert 
V.  HerteUy  4  HUl,  492. 

There  can  be  no  doubt  that  where  two  executors  take  an 
obligation  to  themselves  jointly,  as  representatives  of  their 
testator,  for  a  debt  belonging  to  his  estate,  one  of  them  can 
receive  pay  and  lawfully  discharge  the  obligation,  whether  his 
co-executor  be  dead  or  alive:  Willard  on  Executors,  209,  269; 
BogeH  v.  HerUUj  4  Hill,  492;  Stuyveaant  v.  Hall,  2  Barb.  Ch. 
151;  DougUus  v.  Satterleey  11  Johns.  16;  Murray  v.  Blatchford^ 
1  Wend.  683  [19  Am.  Dec.  537].  One  of  two  administrators 
can  do  the  same:  See  authorities  supra.  A  surviving  trustee 
may  do  this:  Hill  on  Trusts  and  Trustees,  8d  Am.  ed.,  442; 
Lewin  on  Trusts  and  Trustees,  72  Law  Lib.,  4th  series,  284. 

The  supreme  court  of  Pennsylvania  held,  in  Penn  v.  Butler^ 
4  Dall.  854,  where  two  persons  sold  real  estate  which  be- 
longed to  them  as  tenants  in  common,  and  took  bonds  and 
mortgages  in  their  joint  names  for  the  purchase-money,  that- 
the  surviving  obligee  and  mortagee  ''was  entitled  to  the  pos- 
Beseion  of  the  joint  securities,  and  that  he  might  recover  the 
amount."  The  same  court  held,  in  Bowes  v.  Seeger,  8  Watts  &  S. 
222,  where  a  mortgage  was  assigned  to  two  persons,  that  pay- 
ment of  it  to  one  of  such  persons  discharged  the  debt;  and 
that  the  receipt  of  the  one  to  whom  the  payment  was  made 
was  evidence  to  show  that  the  debt  was  discharged. 

Kent,  C.  J.,  in  delivering  the  opinion  of  the  court  in  Pier- 
sons  V.  Hooker y  3  Johns.  68  [3  Am. Dec.  468],  said:  ''It  is  a 
general  principle  of  law,  that  where  two  have  a  joint  personal 
interest,  the  release  of  one  bars  the  other:  Ruddock^ s  Case,  6 
Coke,  25;  and  I  cannot  perceive  that  the  case  of  copartners  in 
trade  forms  an  exception  to  the  general  rule."  The  court  held 
in  that  case  that  the  release  of  a  debt  due  a  copartnership  by 
me  of  several  partners,  by  a  writing  under  his  hand  and  seal, 
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in  the  name  of  the  copartnerBhip,  was  binding  on  all  the 
partners. 

It  was  held  in  Austin  v.  Hatty  13  Johns.  286  [7  Am.  Dec. 
876],  that  in  an  action  by  tenants  in  common,  for  a  trespass 
on  land  of  which  they  were  the  co-heirs,  a  release  by  one  ct 
the  plaintiffs  was  a  bar  to  the  action. 

Fitch  y.  FormaUy  14  Johns.  172,  was  an  action  on  a  covenant 
by  which  the  defendant  bound  himself  to  do  a  certain  act  by 
a  certain  day.  Buck  afterwards,  by  a  writing  under  seal  in- 
dorsed  upon  the  original  agreement,  released  the  defendant 
from  a  performance  within  the  time  mentioned  in  the  agree- 
ment, and  extended  the  time  of  performance.  And  the  court 
held  that  such  release  was  a  bar  to  the  action,  the  breach  of  the 
<X)yenant  assigned  being  the  non-performance  of  the  act  by  the 
day  mentioned  in  the  agreement.  Thompson,  C.  J.,  in  deliv- 
ering the  opinion  of  the  court,  said:  "They  [the  plaintiffs]  had 
a  joint  personal  interest,  and  the  release  or  modification  by 
one  would  bind  the  other." 

Judge  Cowen  laid  down  the  rule  in  his  treatise,  2  Cowen's 
Treatise,  2d  ed.,  772,  that  "a  release  by  one  of  several  persons, 
having  a  joint  demand,  is  valid  against  all,  even  though  such 
demand  be  the  proper  subject  of  trespass  or  case,  as  for  a 
wrong."   He  cited  the  cases  in  Johnson's  reports,  supra. 

The  principle  on  which  these  cases  were  determined  author- 
ized either  Maycock  or  Wright  to  receive  the  money  for  which 
the  mortgage  was  given,  and  to  satisfy  the  same,  though  it 
was  their  private  property,  and  held  by  them  as  tenants  in 
common;  and  upon  the  same  principle,  Wright,  as  surviving 
mortgagee,  after  the  death  of  Maycock,  could  lawfully  receive 
the  money  mentioned  in  the  mortgage  and  execute  a  certifi- 
cate satisfying  the  mortgage,  which  would  authorize  the  regis- 
ter to  discharge  the  same  upon  the  record. 

The  right  to  the  money  secured  by  the  mortgage  being  per- 
fK>nal  (a  mere  chose  or  thing  in  action),  either  mortgagee 
could  receive  the  same  and  discharge  the  right  to  recover  it  of 
the  mortgagor. 

Bayley,  J.,  said,  in  Barton  v.  WiUiamSj  5  Bam.  &  Aid.  395: 
*'  There  may  be  cases  in  which  the  indivisible  nature  of  the  sub- 
ject-matter of  the  tenancy  in  common  may  raise  an  implied 
authority  in  one  to  seU  the  whole."  A  mortgage  is  indivisible, 
and  though  payable  to  two  persons  jointly,  the  right  to  receive 
or  recover  the  money  due  upon  it  is  single.  This  right  is  not 
divided  by  the  death  of  one  of  the  mortgagees.    Hence  the 


Sept.  1863.]  People  v.  Keyser.  341 

death  of  Maycock  did  not  affect  the  right  of  the  surviving 
mortgagee  to  keep  the  mortgage  in  question,  and  receive  the 
money  due  on  it  and  satisfy  it. 

It  is  laid  down  in  Graham's  Practice  that  *'  on  the  death  of 
the  party  with  whom  the  contract  was  made,  if  the  covenant 
or  promise  were  to  the  deceased  and  another,  jointly,  the 
action  must  be  brought  by  the  survivor  or  his  representatives, 
without  joining  the  representatives  of  the  deceased":  Graham's 
Practice,  2d  ed.,  90;  also  see  Voorhis  v.  ChUd^  17  N.  Y.  354; 
1  Cowen's  Treatise,  2d  ed.,  653;  Anderson  v.  Martindale^  1 
East,  497;  Penn  v.  Butler,  4  DalL  357. 

The  supreme  court  of  Maine  held,  in  WUliams  y.  HUtonj  85 
Me.  547  [58  Am.  Dec.  729],  that  ^'  a  suit  upon  a  mortgage,  to 
obtain  a  foreclosure,  may  be  brought  and  maintained  by  the 
surviving  mortgagee."  But  it  has  been  held  in  Massachusetts 
that  if  a  mortgage  be  given  to  two  persons  to  secure  their  sev- 
eral demands,  and  such  demands  and  their  different  amounts 
are  sjxscified  in  the  mortgage,  each  has  a  right  to  enforce  his 
claim  under  the  mortgage  in  a  form  adapted  to  his  case;  and 
that  the  surviving  mortgagee  cannot  maintain  an  action  on 
the  mortgage  to  enforce  payment  of  the  debt  due  to  the  de- 
ceased mortgagee:  Burnett  v.  Pratt,  22  Pick.  556.  That  case 
was  correctly  decided,  because  the  mortgage  itself  divided  the 
money  between  the  mortgagees;  so  the  mortgagor  knew  from 
the  mortgage  how  much  money  belonged  to  each  mortgagee. 

But  if  it  should  be  conceded  that  our  code  now  requires  the. 
representatives  of  the  deceased  mortgagee  to  join  with  the  sur- 
vivor in  an  action  for  the  foreclosure  of  a  mortgage  taken  by 
the  deceased  and  the  survivor  in  their  joint  names,  as  tenants 
in  common,  such  requirement  would  not  take  away  the  com- 
mon-law right  of  the  survivor  to  receive  the  money  due  upon 
the  mortgage,  when  tendered  to  him,  and  satisfy  the  mortgage 
by  a  proper  instrument  in  writing,  and  thus  compel  the  rep- 
resentatives of  the  deceased  mortgagee  to  look  to  him  for  the 
money,  if  it,  or  any  portion  of  it,  belonged  to  such  mortgagee. 
If  the  code  required  the  representatives  of  a  deceased  partner 
to  join  with  the  survivor  in  bringing  actions  to  recover  debts 
due  the  copartnership,  the  survivor  would  still  retain  his  com- 
mon-law right  to  receive  payment  of  such  debts,  and  com-^ 
pletely  discharge  them  by  receipts  or  certificates. 

It  seems  to  me  there  can  be  no  doubt  that  the  payment 
of  the  mortgage  to  the  surviving  mortgagee  discharged  the 
mortgage,  so  that  no  action  could  be  maintained  on  it  by  the 
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representativeB  of  the  deceased  mortgageei  or  by  tbem  and  the 
Burvivor,  or  by  either. 

The  only  remaining  question  is,  whether  the  statute  respect- 
ing the  cancellation  of  the  records  of  mortgages  requires  that 
the  satisfaction  certificate  shall  bo  signed  and  acknowledged 
by  the  representatives  of  the  deceased  mortgagee,  as  well  as 
the  survivor,  to  authorize  the  register  to  cancel  the  mortgage 
upon  the  record. 

The  statute  is,  that  "  any  mortgage  that  has  been  registered 
or  recorded,  or  that  may  hereafter  be  recorded,  shall  be  dis- 
charged, upon  the  record  thereof,  by  the  officer  in  whose  cus- 
tody it  shall  be,  whenever  there  shall  be  presented  to  him  a 
certificate  signed  by  the  mortgagee,  his  personal  representa* 
lives  or  assigns,  acknowledged,"  etc.:  1  R.  S.  761,  sec.  28. 

This  statute  does  not  mean  that  all  the  mortgagees,  or  their 
personal  representatives,  must  exec\ite  and  acknowledge  the 
satisfaction  certificate  to  authorize  the  o^cer  in  whose  custody 
the  record  of  the  mortgage  shall  be,  to  record  it,  and  discharge 
the  mortgage  upon  the  record;  provided  a  satisfaction  certifi- 
cate, signed  and  acknowledged  by  one  of  the  mortgagees,  dis- 
charges the  mortgagor  from  all  claim  of  each  and  every  of  the 
mortgagees  and  their  representatives,  upon  the  mortgage:  See 
People  V.  Miner f  23  How.  Pr.  223;  Stuyvesani  v.  Hally  2  Barb. 
Ch.  151.  The  statute  respecting  canceling  dockets  of  judg- 
ments is  that  the  clerk  may  cancel  and  discharge  them, 
*'upon  filing  with  him  an  acknowledgment  of  satisfaction, 
signed  ly  the  party  in  whose  favor  such  judgment  was  ob- 
tained, or  by  his  executors  or  administrators,  duly  authenti- 
cated," etc.:  2  R.  S.  262,  sec.  22.  But  whoever  heard  that  it 
was  necessary  that  all  the  parties,  in  whose  favor  a  joint  judg- 
ment is  recovered,  should  sign  and  acknowledge  a  satisfaction 
certificate  to  authorize  the  clerk  to  cancel  and  discharge  the 
docket  ?  The  signing  and  acknowledging  of  the  proper  satis- 
faction certificate  by  one  of  the  parties  who  obtained  such  a 
judgment,  has  always  been  considered  sufficient  to  justify  the 
clerk  in  canceling  and  discharging  the  docket  of  it.  And  it 
is  not  bt  all  probable  that  everybody  has  been  mistaken  re- 
specting the  legality  of  this  mode  of  satisfying  judgments. 
I  am  not  prepared  to  admit  there  has  been  an  error  touch- 
ing it;  for  I  think  there  has  not  been  any. 

For  these  reasons  I  am  of  the  opinion  the  register  should 
have  received  and  recorded  the  satisfaction  certificate  showing 
that  the  mortgage  had  been  paid,  and  duly  discharged  tha 
mortgage  upon  the  record  thereof. 
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It  follows  that  the  portion  of  the  order  of  the  general  term 
of  the  supreme  court  appealed  from  should  be  reversed,  and  a 
$Kiandamu8  ordered  to  be  issued  as  moved  for  by  the  relator. 

I  think  no  costs  should  be  awarded  to  either  party. 

SsLDSNy  J.,  filed  a  concurring  opinion. 
All  the  judges  concurred. 
Ordered  accordingly. 

lt.»t.«A—  BT  OB  TO  Oira  OV  SaVSRAL  JODITLT  iMTSBBRIDi  SaO   FbUM  ▼. 

DmaUmm,  61  Am.  Deo.  283,  and  casee  cited  in  the  note. 

Trb  nuHcn>AL  oasb  ib  cetid  in  Siaie  v.  Holmes,  69  Ind.  688;  to  the  pofail 
tbfti  if  en  act  is  indiviflibley  one  of  two  execntora  perfonning  it  may 
timM  tfaaraby  hiiid  the  other. 
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(»  Naw  YoBK,  »LJ 

AooiuunDs  Qeluxq  Rbaltt  ioe  Less  Sum  teav  Hb  xb  Authobizbd  to 
Do^  and  at  enoh  sale  ngning  the  contraot  ae  agvntof  an  nndisdoaed  prin- 
dpa],  does  not  thereby  bind  the  owner  of  the  property,  but  becomee  per- 
aooally  liable,  under  the  contract,  to  refund  to  the  purchaser  the  amoont 
of  any  deposit  he  may  make,  and  aaotioneers'  fees,  with  interest;  and  if 
he  knew  that  he  was  not  aQthorixed  so  to  sell,  will  also  be  held  liable  for 
what  the  premises  were  worth  over  and  above  the  price  he  was  to  pay 
therefor. 

Action  against  auctioneers  for  damages  for  £Edlure  to  obtain 
title  to  a  house  and  lot  in  the  city  of  Brooklyn,  which  defend- 
ants,  as  auctioneers,  sold  to  him  at  public  auction.  The  sum 
which  the  plaintiff  bid,  and  on  which  the  premises  were  knocked 
down  to  him,  it  is  claimed  by  defendant  was  a  less  sum  than 
that  for  which  he  .was  authorized  to  sell  the  premises.  The 
remaining  £euHb  appear  in  the  opinion. 

Jame$  L.  Campbell,  for  the  appellants. 
John  H.  Beynolds,  for  the  respondent. 

By  Court,  Balcom,  J.  Whether  the  verdict  of  the  jury  was 
against  evidence,  is  not  within  the  province  of  this  court  to 
determine.  We  must  therefore  assume  the  truth  of  the  case 
to  be  as  the  jury  have  found,  namely,  that  the  defendants  were 
not  authorized  to  sell  the  house  and  lot  for  less  than  two  thou- 
sand eight  hundred  dollars.  This  being  the  case,  their  alleged 
eontract,  as  auctioneers,  to  sell  the  same  to  the  plaintiff  for 
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$2,250  was  not  binding  upon  the  owner.  The  defendants  were 
constituted  agents  for  a  particular  purpose,  and  under  a  lim- 
ited and  circumscribed  power,  and  could  not  bind  their  princi- 
pal beyond  their  authority:  See  Batty  v.  CarsweUf  2  Johns.  48; 
Avdrews  v.  Kneeland,  6  Cow.  854;  G^son  v.  Colt^  7  Johns.  390; 
JVtxon  V.  Palmer y  8  N.  Y.  398;  Mortimer  v.  ComweU^  HoflF.  Ch. 
861;  Story  on  Agency,  sees.  17-23, 126, 131,  224. 

If  the  owner  of  the  premises  had  authorized  the  defendants 
to  sell  the  same  at  auction,  without  any  limitation  as  to  the 
price,  the  contract  of  sale  which  the  defendants  executed 
would  have  bound  him.  It  would  have  answered  the  require- 
ments of  the  statute  of  frauds;  and  according  to  the  uniform 
course  of  decisions  in  this  state,  the  defendants  are  personally 
bound  by  the  contract.  It  does  not  show  who  the  owner  of 
the  premises  was.  But  if  it  did,  the  defendants  would  be  per- 
sonally liable  upon  it,  because  the  owner  did  not  authorize 
them  to  make  such  a  contract  in  his  name  or  for  him:  See 
White  V.  Skirmer,  13  Johns.  807  [7  Am.  Dec.  881];  Brown  v. 
FeeteTy  7  Wend.  805;  Commercial  Bank  v.  Norton^  1  Hill,  502; 
Coleman  v.  Oarrigu^y  18  Barb.  60.  It  was  not  so  framed  and 
executed  that  neither  the  defendants  nor  their  alleged  princi- 
pal could  be  bound  by  it,  as  the  agreement  was  in  Sherman 
V.  N.  Y.  Cent.  R.  R.  Co.,  22  Id.  239.  It  shows  that  the  de- 
fendants signed  it  as  agents  of  an  undisclosed  principal;  and 
as  they  did  so  without  authority,  they  were  primarily  respon- 
sible as  contracting  parties:  Episcopal  Church  of  8L  Peter  v. 
Varian,  28  Id.  644;  MUla  v.  Hunt,  20  Wend.  481. 

If  these  views  are  correct,  there  can  be  no  doubt  that  the 
defendants  were  liable  to  refund  to  the  plaintiff  the  $222.50 
percentage  on  his  bid,  and  the  $10  auctioneers'  fees  which 
they  received  of  him  when  the  contract  of  sale  was  made,  with 
interest  on  the  same.  And  if  we  are  to  assume  that  the  ver- 
dict of  the  jury  establishes  that  the  defendants  knew  they 
were  not  authorized  to  sell  the  premises  for  less  than  $2,800, 
when  they  struck  them  off  to  the  plaintiff  Jot  $2,250,  he  was 
also  entitled  to  recover  what  the  premises  were  worth  over  and 
above  the  price  he  was  to  pay  therefor;  for  this  proposition  is 
clearly  sustained  by  the  decisions  in  Thdl  v.  Orangery  8  N.  Y. 
115;  Drigge  v.  Dwighty  17  Wend.  71  [31  Am.  Dec.  283];  and 
Brinekerhoff  y,  PhelpSy  24  Barb.  100;  and  neither  of  these  de- 
cisions was  overruled  by  this  court  in  Conger  v.  Weaver^  20 
N.  Y.  140.  The  rule  seems  to  be,  that  if  the  vendor  acts  in 
good  £edih,  and  as  a  prudent  man  should,  the  vendee  can  re- 
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oover  nothihg  for  the  loss  of  a  good  bargain:  Peters  v.  McKeoUy 
4  Denio,  546.  But  if  he  contracts  to  sell  lands  to  which  he 
has  no  color  of  title;  or  perversely  refusep  «o  perform  his  con- 
tract, when  there  is  no  obstacle  in  the  way;  or  makes  an  agree- 
ment to  sell  as  agent,  without  authority  from  the  owner, — he  is 
liable  for  damages  beyond  the  part  of  the  consideration  paid 
and  interest:  See  Baldwin  y.  Munn^  2  Wend.  899  [20  Am.  Dec. 
627];  Kdly  v.  DuUh  Church,  2  Hill,  116;  King  v.  Brovniy  2  Id. 
488,  and  authorities  supra. 

We  must  assume  that  the  verdict  of  the  jury  show^  the  de- 
fendants  did  not  act  in  good  faith,  because  the  jury  found 
specifically  that  the  owner  limited  the  price  for  wUch  the 
premises  might  be  sold^  and  that  such  limitation  was  made 
knownto  the  defendants, — which  price  was  greater  than  that 
for  which  they  struck  off  the  premises  to  the  plaintiff. 

The  motion  for  a  nonsuit  was  properly  denied,  for  two  rea* 
■ons:  1.  The  plaintiff  was  clearly  entitled  to  recover  the  per- 
centage and  auctioneers'  fees  which  he  paid  to  the  defendants, 
and  interest  thereon;  2.  The  evidence  raised  the  question 
whether  the  defendants  did  not  act  in  bad  faith,  in  agreeing 
to  sell  the  premises  for  less  than  the  price  limited  therefor  by 
the  owner. 

The  evidence  that  the  premises  were  worth  more  than  the 
price  the  plaintiff  was  to  pay  therefor  was  competent,  if  in  any 
view  of  the  case  the  plaintiff  could  recover  for  the  loss  of  a 
good  bargain.  And  as  there  was  sufficient  evidence  to  justify 
the  judge  in  submitting  the  question  to  the  jury,  whether  the 
defendants  did  not  act  in  bad  faith  in  selling  the  premises  to 
the  plaintiff  for  a  less  sum  than  they  were  authorized  to  take 
therefor,  the  evidence  that  the  premises  were  worth  more  than 
the  contract  price,  was  admissible. 

The  charge  on  the  question  of  damages  is  not  in  the  case, 
and  the  presumption  is,  it  was  correct 

My  conclusion  is,  that  no  error  was  committed  on  the  trial, 
imlesB  the  verdict  was  against  evidence.  But  whether  it  was 
is  not  for  us  to  determine.  The  decision  of  the  supreme  court 
that  it  was  not  against  evidence  is  conclusive  upon  the  de- 
fendants. 

It  follows  that  the  judgment  of  the  supreme  ooort  shoiild  be 
affirmed,  with  costs. 

Dehio,  C.  J.,  delivered  an  opinion  for  afflmiaiMMa 

All  the  judges  concurred. 

Judgment  affirmed. 
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AucnosTEER  OR  Broksr  Properly  Authorizkd  thzsbio  may  sign  oontnct 
A8  agent  of  both  parties:  Bent  v.  Cofjb,  C9  Am.  Dec.  295,  and  Lawrence  t.  Chlla- 
fer,  10  Jones  &  S.  319:  but  an  auctioneer  cannot  bind  his  principal  by  selling 
beyond  the  terms  of  his  authority,  nor  by  signing  the  contract  for  such  a  sale, 
as  agent  of  an  undisclosed  principal,  though  in  such  case,  if  he  sign  in  the  lat- 
ter form,  he  will  become  personally  liable  to  the  vendee  for  damages,  if  his 
principal  fails  to  perform:  Baltzer  v.  Nicolay,  3  Id.  206;  Bellinger  v.  BentUy,  1 
Hud,  565;  S.  C,  4  Thomp.  ft  C.  74;  Hammond  ▼.  Uannin,  21  Mich.  386.  If 
the  auctioneer  sells  for  a  less  sum  than  the  price  fixed  by  his  principal,  he  will 
not  bind  the  owner:  Squier  v.  Norris,  I  Lans.  285,  all  citing  the  principal  case. 

Mkasurb  or  Damages  agadtst  Vendor  for  Breach  or  CoMTRAcr  to  Con- 
TXT:  See  Hemdon  v.  TfarrUon,  60  Am.  Dec.  399,  and  note.  It  has  been  held 
that  nominal  damages  only  are  recoverable,  unless  part  of  the  purchase-money 
has  been  paid,  when  the  sum  so  paid  and  interest  are  recoverable,  and  in  case 
ef  fraud,  further  damages  for  loss  of  a  bargain:  Mack  v.  Paiehmf  42  N.  Y.  272; 
Uargrof  v.  Mvkr^  57  Id.  159;  Pumfelly  v.  Phdpa^  40  Id.  07;  Eebaburgr,  /•• 
may,  8  Jones  ft  8.  41,  all  citing  the  principal 


Wbbbly  V.   PBBSOira. 

[28  New  York.  844.] 

Iv  Aonox  VOB  Absauit  aitd  Battery,  Evidevcb  of  PLAniTXVF'a  OoicPLAiiiTi 
of  pain  and  soreness,  made  to  other  persons  at  the  time,  and  soon  after 
the  commission  of  the  assault,  are  competent  in  his  own  behalf,  in  respect 
to  the  extent  of  the  injury,  in  connection  with  other  testimony. 

Action  for  assault  and  battery.     The  opinion  states  the 

By  Coarty  Selden,  J.  I  am  not  able  to  distinguish  this  case, 
in  principle,  from  those  of  Aveson  v.  Lord  Kinnaird^  6  East,  188; 
€hray  v.  Yov/ngj  Harp.  38;  and  Caldwell  v.  Murphyj  11  N.  Y. 
416.  The  declarations  in  this  case  are  a  little  more  remote 
than  in  the  previous  cases,  and  the  circumstances  are  such  as 
to  throw  more  doubt  upon  their  sincerity;  but  their  remoteness 
was  not  such  as  to  furnish  a  ground  for  their  exclusion.  I 
think  it  entirely  safe  to  leave  the  question  to  the  jury  in  all 
«uch  cases,  whether  any  and  what  credit  shall  be  given  to  such 
declarations.  As  was  said  by  Judge  Johnson,  in  the  case  of  Oray 
V.  Yowig^  Harp.  38,  where,  in  an  action  on  the  warranty  of  the 
soundness  of  a  slave,  the  declarations  of  the  slave  were  allowed 
to  be  proved  against  the  defendant,  ^'no  evil  can  possibly 
result  from  such  a  principle;  for  if  unattended  by  any  external 
symptoms  of  disease,  they  never  could  gain  credit.  Whatever 
might  be  the  declarations,  or  complaints,  no  one  would  be 
accredited  for  them,  who  exhibited  all  the  appearances  of 
tobmit  health  and  vigor,  without  the  most  palpable  demon- 
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etration  of  an  existiog  disease."  The  present  case-  appears  to 
mc  to  illustrate  the  correctness  of  this  reasoning.  If  the  jury 
had  given  the  least  credit  to  the  declarations  of  the  plaintiff, 
as  to  the  long  continuance  of  his  suffering,  their  verdict  would 
probably  have  been  much  larger  than  it  was. 
I  think  the  judgment  should  be  affirmed. 

RosEKBANS,  J.  The  plaintiff  in  this  case  gave  evidence 
tending  to  show  that  the  immediate  effect  of  the  violence  to 
his  person,  inflicted  by  the  defendant,  was  to  produce  a  pain 
in  the  plaintiff's  side.  Soon  after  he  was  kicked  by  the  de- 
fendant, he  came  from  the  bam  where  he  received  the  injury 
to  the  defendant's  house,  and  as  he  went  he  walked  lame,  and 
held  his  side,  and  upon  being  asked  what  was  the  matter,  he 
answered  that  the  pain  was  in  his  side.  Soon  after,  the  plain- 
tiff left  the  defendant's  house  to  go  to  his  father's,  and  as  he 
walked  away,  he  held  his  side,  and  talked  as  if  he  were  cry- 
ing. On  his  way  home,  he  passed  the  house  of  a  witness,  and 
was  crying  and  holding  his  right  side.  The  next  day  he  went 
to  one  Cherritree's  to  work,  and  remained  for  two  months,  and 
while  there  slept  with  one  Geeley.  The  plaintiff  was  allowed 
to  prove  by  Geeley,  notwithstanding  the  defendant's  objection, 
that  during  the  entire  two  months,  the  plaintiff,  in  the  night- 
time, complained  of  his  right  side,  and  said  that  he  lay  on  his 
left  side  because  it  hurt  him  to  lie  upon  his  right  side. 

The  only  question  in  the  case  is,  whether  this  testimony  was 
properly  admitted.  And  that  question  seems  to  have  been 
determined  by  this  court  in  the  case  of  CaldweU  v.  Murphy ^  11 
N.  Y.  416.  There,  a  witness,  not  a  physician,  who  attended 
upon  the  plaintiff  for  ten  days  after  he  received  the  injury 
complained  of,  was  allowed  to  testify  that  during  that  time 
the  plaintiff  had  invariably  complained.  This  testimony  was 
of  the  same  nature  as  that  given  in  the  case  under  considera- 
tion. The  character  of  the  witnesses  in  the  two  cases  is  pre- 
cisely the  same.  Phillips  says,  in  his  treatise  on  evidence 
(vol.  1,  Edw.  ed.,  182),  the  representations  of  a  patient  to  his 
medical  attendant,  who  has  an  opportunity  of  observing 
whether  they  correspond  with  the  symptoms  to  which  they  re- 
fer, appear  to  be  entitled  to  greater  weight  than  if  made  to  an 
inexperienced  person,  and  to  afford  stronger  presumption  that 
they  are  genuine;  but  that  they  are  admissible  in  evidence, 
though  made  to  another  not  a  medical  attendant.  Greenleaf 
lays  down  the  same  (1  Greenl.  Ev.,  sec.  102),  and  both  of  these 
auihon  say  that  when  it  is  material  to  inquire  as  to  the 
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bodily  or  mental  feelings  of  a  party,  the  usual  expressions  of 
such  feelings,  made  at  the  time  in  question,  are  in  the  nature 
of  original  evidence.  This  court,  in  Caldwell  v.  Murphy,  11 
N.  Y.  416,  held  that  such  evidence  did  not  fall  within  the  rule 
which  excludes  the  declarations  of  a  party  in  his  own  favor; 
that  it  is  admissible  from  the  necessity  of  the  case,  and  may 
safely  be  left  to  the  jury  in  connection  with  the  other  evidence 
touching  the  alleged  injured  person's  condition.  Within  these 
rules  the  testimony  objected  to  was  properly  admitted. 
The  judgment  should  be  affirmed. 

All  the  other  judges  concurred. 

Judgment  affirmed, 

Dbclaratiovs  oonoernino  Cavsb  or  Jllhus  akd  Extkht  trbbwxi; 
CoMPSTXNOT  ov:  See  AUm  v.  roneJeoM^  61  Am.  Dec.  184;  Chapm  v.  iforl- 
borough,  69  Id.  281.  In  actioiiB  for  damages  for  personal  injuries,  declarationa 
or  complaints  of  the  injured  person,  concerning  pain,  soreness,  etc.,  are  prop- 
erly a^nissible  in  his  own  behalf:  Elkhart  v.  HiUerf  66  Ind.  142;  Murfky  t. 
N.  r.  Central  B.  H.,  66  Barb.  130;  JIfaine  v.  People,  9  Hun,  117;  MaUeton  v. 
New  Tork  Central  B.  B.,  35  N.  Y.  491;  Beed  v.  New  York  Ceniral  B.  B.,  4ft 
Id.  579;  Cfardmr  y.  BemuU,  6  Jones  ft  S.  201,  all  citing  the  principal  case. 
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[28  New  York,  860. j 

Ghattkl  Mobtoaob  of  "All  DtiT  Goods,  boots  and  shoes,  millinery  good% 
and  gentlemen's  furnishing  goods,  and  stock  in  trade  now  in  tiie  store 
occupied  by  *'  the  mortgagors,  is  neither  fraudulent  on  its  face  nor  in- 
valid by  reason  of  the  generality  and  indefiniteness  of  the  description^ 
for  it  can  be  rendered  sufficiently  definite  by  evidence  of  the  facts  as  to 
the  goods  in  the  store  at  the  time,  and  will  convey  whatever  in  fact 
answers  such  description. 

AOBXBlfXNT  BBTWEKN    PaBTIBS  TO   CHATTEL    MOSTOAOB  THAT    MOBTOAOOR 

SHALL  GoNTiNUB  IN  PossBSSiON,  and  while  thus  in  possession  shall  sell 
the  mortgaged  property  from  time  to  time,  and  pay  over  the  proceeds 
to  the  mortgagee,  is  not  unlawful  or  fraudulent  per  se,  for  in  such  case 
the  mortgagee  makes  the  mortgagor  his  agent,  and  the  acts  of  the  latter 
are  considered  as  the  acts  of  an  agents  and  not  of  the  mortgagor. 

Replevin.    The  opinion  stateg  the  facts. 

By  Court,  Emott,  J.  The  case  of  Gardner  v.  McEioen,  19 
N.  Y.  123,  is  in  point  to  show  that  the  mortgage  held  by  the 
plaintiffs  was  neither  fraudulent  on  its  face  nor  invalid  by 
reason  of  the  generality  and  indefiniteness  of  the  descriptions. 
It  was  a  mortgage  of  ''all  the  dry  goods,  boots  and  shoes,  milli* 
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nery  goods,  and  gentlemen's  furnishing  goods,  and  stock  in 
trade  then  in  the  store  occupied  by"  the  mortgagors.  This, 
although  general,  could  be  rendered  sufficiently  definite  by 
evidence  of  the  facts  as  to  the  goods  in  the  store  at  the  time, 
and' would  convey  whatever  in  feu^t  answered  the  description. 
Where  a  mortgage  contains  a  clause  permitting  the  mort- 
gagor, not  only  to  remain  in  possession,  but  to  dispose  of  the 
mortgaged  property  at  his  discretion,  and  apply  the  proceeds 
to  his  own  benefit,  it  will  be  void  as  a  fraud  upon  creditors: 
EdgeU  v.  Hart,  9  N.  Y.  213  [59  Am.  Dec.  582].  Where  such 
agreement  is  made  between  the  parties,  outside  of  the 
mortgage,  but  at  the  time  of  its  execution,  I  should  be  in- 
clined to  agree  with  the  idea  expressed  by  Judge  Denio  in 
Edgell  v.  Hart,  aupra,  and  in  Oardner  v.  McEtoen,  19  Id. 
123,  that  it  would  invalidate  the  instrument,  in  the  same  man* 
ner  as  if  it  were  written  in  its  provisions.  At  all  events,  it 
would  be  irresistible  evidence  of  a  fraudulent  purpose.  But 
this  case  differs  from  those  in  the  very  material  fact  that  here 
the  agreement  was  that  the  mortgagors,  while  permitted  to 
continue  in  possession^  might  sell  the  mortgaged  property,  not 
for  their  own  benefit,  but  for  the  mortgagees,  accounting  to 
them,  and  applying  the  proceeds  of  their  sales  to  the  satisfac- 
tion of  the  debt  which  the  mortgage  was  given  to  secure.  It 
was  to  be  implied  from  the  opinion  in  Ford  v.  WilliamSj  13  Id. 
577  [67  Am.  Dec.  83],  and  was  expressly  decided  in  the  same 
case  in  24  Id.  359,  that  such  an  agreement  is  not  unlawful  or 
fraudulent  per  se.  It  is,  I  think,  in  this  case  open  to  no  such 
exception.  The  agreement  is,  first,  that  the  mortgagors  should 
continue  in  possession;  and  next,  that  while  they  did  so  con- 
tinue, they  should  sell  the  goods  from  time  to  time,  and  pay 
over  the  proceeds  to  the  mortgagees.  The  continuance  in  pos- 
■ession  of  the  mortgagors  is  evidence  of  fraud,  by  the  statutes, 
and,  unexplained,  is  conclusive.  But  that  is  a  question  of 
(Bci,  and  was  properly  submitted  to  the  jury.  The  further 
agreement  that  while  so  in  possession  they  should  make  sales 
of  the  property  for  the  benefit  of  the  mortgagees  was  simply 
creating  them  agents  to  do  what  the  statutes  and  public  policy 
require  mortgagees  themselves  to  do,  or  to  excuse  themselves 
for  not  doing,  viz.,  to  make  immediate  and  direct  application 
of  property  of  this  description  when  it  is  mortgaged  to  the 
payment  of  the  debt.  If  the  retention  of  the  possession  by 
Mitchell  and  Dewey  is  explained  and  excused  as  consistent 
with  good  faith,  which  we  must  assume  upon  the  verdict  of 
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the  jury  to  be  the  fact,  sales  by  them  for  the  benefit  of  the 
mortgagees  and  in  satisfaction  of  the  debt  were  neither  a  fraud 
nor  an  injury  to  other  creditors,  but  the  contrary.. 

But  the  supreme  court  reversed  the  judgment,  and  ordered 
a  new  trial  in  this  case,  on  the  ground  that  the  sales  made  and 
proceeds  received  by  the  mortgagors,  under  such  an  arrange- 
ment between  them  and  the  mortgagees,  should  have  been  ap- 
plied in  pajrment  and  satisfaction  of  the  mortgage,  whether  the 
money  was  ever  actually  paid  over  to  the  mortgagees  or  not. 
In  this  I  think  they  were  right.  Such  an  agreement  made  the 
mortgagors  agents  of  the  mortgagees.  Their  possession  and 
their  sales  were  in  effect  those  of  the  mortgagees.  It  was  as 
if  the  latter  had  taken  possession  and  placed  a  third  person  in 
charge  as  agent  to  sell  and  account  to  them.  They  could  not 
have  escaped  from  crediting  on  their  indebtedness  the  proceeds 
of  sales  made  by  such  an  agent,  because  he  had  fraudulently 
or  dishonestly  misapplied  or  employed  the  money.  As  far 
as  this  part  of  the  transaction  was  concerned,  Mitchell  and 
Dewey  were  the  agents  and  not  the  debtors  or  mortgagors  of 
the  plaintififs,  and  their  acts  must  be  regarded  accordingly. 
The  case  does  not  resemble  that  of  a  mortgagor  of  real  estate 
who  receives  the  rents  and  profits  under  an  agreement  to  pay 
them  over  to  the  mortgagee.  The  mortgagee  of  lands  has  no 
fixed  real  right  or  title  to  their' rents  and  profits,  and  could  not 
be  charged  with  them  if  the  mortgagee  should  voluntarily 
agree  to  account  for  them  and  then  fail  to  perform  his  agree- 
ment. 

It  is  true  that  the  execution  creditors  can  only  levy  upon 
the  interest  of  the  mortgagee  in  the  goods.  But  the  extent 
or  amount  of  that  interest  depends  upon  the  amount  due  upon 
the  mortgage.  All  that  remains  after  satisfying  the  mortgage 
belongs  to  the  mortgagor,  and  is  subject  to  the  executions,  and 
must  be  applied  upon  the  judgments  in  the  sheriff's  hands. 
It  is  not  a  question  between  the  mortgagees  and  the  mortgagors^ 
who  of  course  could  not  take  advantage  of  their  own  wrong, 
and  who  remain  liable  to  the  plaintiffs  for  the  money  received 
and  misapplied  by  them.  But  the  question  here  is  between 
the  mortgagees  and  other  creditors  who  have  obtained  a  lien 
or  an  interest  in  the  mortgaged  property  after  the  satisfactioD 
of  the  mortgage.  The  mortgagees  have  made  the  mortgagors 
their  agents,  and  their  dealing  with  the  property  under  the 
agreement  constituting  them  such  must  be  considered  as  the 
acts  of  agents  and  not  of  mortgagors,  and  will  affect  their  prin- 
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dples  acoordingly.  The  moneys  received  by  them  from  sales 
were  in  legal  effect  received  by  the  mortgagees,  not  because 
the  sales  were  a  fraud  upon  their  creditors,  but  because  they 
were  made  by  authority  and  for  the  benefit  of  the  mortgagees, 
and  the  mortgagors  in  making  them  may  be  looked  upon 
simply  as  their  agents,  as  third  persons  would  have  been. 

I  agree  with  the  view  taken  by  the  supreme  court,  of  thifl 
part  of  the  case.    Their  order  should  be  affirmed. 

Davies,  J.,  read  an  opinion  in  favor  of  reversaL 

All  the  other  judges  concurred  with  Emott,  J. 

Judgment  affirmed. 

Chattil  MoRiaAOK  ALLowmo  Mostoaoob  to  RjrrAnr  FoBSEastov  of  the 
BBortgaged  goods  or  property,  and  to  eeU  the  same,  is  fiaudnlent  and  T<nd  as 
against  creditors,  unless  it  proWdes  that  the  mortgagor  shall  pay  orer  the 
prooeeds  of  such  sale  or  sales  to  the  mortgagee  to  be  applied  to  the  payment 
of  the  indebtedness  to  him:  Place  v.  Langworthy,  80  Am.  Dec  758,  and  note 
siting  other  cases;  see  the  principal  case  cited  to  the  same  effect  in  Chatham 
NaL  Bank  ▼.  O^Brien,  6  Hon,  231;  Southard  ▼.  Pmekney,  5  Abb.  N.  0.  190; 
Semihard  ▼.  Beimer,  7  Daly,  43;  DoUon  ▼.  SaasUm,  11  Hon,  669;  Cify  Bank  t. 
Wedbrery,  16  Id.  469;  Frost  v.  Warren,  42  N.  T.  209. 

MosTQAOB  or  "All  Goods  akd  Chatieui  how  or  mt  Siob^**  embiMM 
aU  goods  of  the  mortgagor  in  the  store  at  the  timsx  BumR  v.  IRrm^  4  Ablk 
Vr.,  N.  S.,  887;  S.  C,  37  N.  T.  693. 


People  u  Yandbbbilt. 

m  Niw  ToBK,  SM.] 

OuM  OB  Pna  EaaoTSD  m  Watkbb  of  Pubuo  Habbob  n  PuBPuvrm 
and  jner  «e  a  nnisance,  unless  the  party  erecting  it  is  antikoriMd  to  do  se^ 
at  that  place,  by  some  power  competent  to  confer  the  authority;  and 
therefore,  in  sudi  case,  evidence  is  not  admissible  to  prore  that  it  is  not 
and  would  not  be  an  actual  nuisance,  and  would  not  injuriously  interfere 
witik  or  affect  the  navigation  of  the  harbor. 

Hiw  TotK  Act  ov  Mabcb  27,  1821,  "To  PBOvmB  iob  Bxfbnbb  ov  Bx- 
TBVDno  Battbbt  in  the  city  of  New  York,"  etc.,  did  not  anthoriie  the 
eity  common  council  to  pass  a  resolution  empowering  a  person  to  erect  a 
pisr  in  the  line  of  such  extension,  but  for  private  objects,  and  not  for  the 
purpose  of  sueh  extension. 

Bbodt  to  Fbbybnt  EBionoB  of  Pubfbbbtubb  aitd  NunAHOB  in  a  bay 
or  navigable  river  is  by  an  injunction  at  the  suit  of  the  attomey-ganeraL 

Action  to  restrain,  defendant  from  erecting  purpreetnre  and 
nniflanoe.    The  opinion  states  the  taciB. 

WiUiam  AUen  Butler^  for  the  plaintiffs. 
(7.  A.  EapaUoj  for  the  defendant 
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By  Court,  Emott,  J.  It  cannot  be  doubted  that  the  crib  or 
fiet  which  the  defendant  commenced  erecting  in  the  waters  of 
the  harbor  of  New  York  was  a  public  nuisance,  unless  he  was 
authorized  to  build  such  a  structure  at  that  place  by  some 
power  competent  to  confer  such  authority.  Woolrych  says: 
"An  obstruction  in  a  public  river  is  a  nuisance,"  such  as  the 
erection  of  a  wharf  "  so  as  to  narrow  the  river  ";  and  "  at  the 
common  law  any  encroachment  upon  a  public  stream  was  con- 
sidered to  be  purpresture;  that  is  to  say,  the  making  of  that 
several  and  private  which  ought  to  be  common  to  many": 
Woolrych  on  Waters,  53  Law  Lib.,  4th  series,  pp.  192,  195.  It 
was  held  in  Hart  v.  Mayor  of  Albany,  9  Wend.  571  [24  Am. 
Dec.  165],  that  it  is  not  lawful  for  an  individual,  without  grant, 
to  construct  and  moor  a  floating  storehouse  or  vessel  for  the 
receiving  and  delivering  of  goods  and  merchandise  in  any 
public  river,  or  in  any  port  or  harbor,  or  in  the  basins  or  docks 
thereof;  and  that  such  permanent  appropriation  and  exclusive 
occupation  of  a  public  river,  etc.,  is  an  obstruction  to  its  free 
and  common  use,  and  is  indictable  as  a  public  nuisance:  See 
People  V.  Cunningham,  1  Denio,  524  [43  Am.  Dec.  709]. 

The  defendant  claimed  at  the  trial,  and  still  claims,  that  he 
was  authorized  to  construct  the  proposed  pier  by  a  resolution 
of  the  common  council  of  the  city  of  New  York,  which  was 
passed  by  such  council,  and  approved  by  the  mayor  of  that 
city  on  the  sixteenth  day  of  May,  1853.  By  that  resolution, 
permission  was  attempted  to  be  given  to  the  defendant  to  widen 
a  small  pier  on  the  south  side  of  pier  No.  1,  North  River,  on 
the  southerly  side,  so  as  to  make  the  same  forty  feet  wide,  and 
that  it  be  extended  parallel  with  pier  No.  1,  to  the  exterior 
line,  at  a  distance  of  150  feet  from  said  pier,  under  the  direc- 
tion of  the  street  commissioner. 

The  mayor  and  common  council  of  New  York  had  no  au- 
thority to  grant  the  defendant  such  permission.  It  has  been 
held  in  England  that  a  legal  grant  from  the  crown  cannot 
make  an  erection  in  a  public  river  for  private  purposes  legiti- 
mate; and  that  the  right  of  the  public  to  the  unobstructed  use 
of  navigable  waters  is  paramount  to  any  right  of  property  in 
the  crown:  Woolrych  on  Waters,  53  Law  Lib.,  4th  series,  p.  194. 

The  defendant's  counsel  insists  that  the  ''act  to  provide  for 
the  expense  of  extending  the  battery  in  the  city  of  New  York, 
and  for  other  purposes,"  passed  March  27, 1821  (Laws  of  1821, 
p.  158),  authorized  the  common  council  of  that  city  to  pass 
the  resolution  in  question.     But  he  is  mistaken.    For  it  is 
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obvious  that  the  defendant  was  constructing  the  proposed  pier 
for  private  objects,  and  not  for  the  purpose  of  extending  the 
battery;  and  the  act  referred  to,  after  providing  for  the  ex- 
tension of  that  part  of  the  city  called  the  battery  "into  the 
bay  and  North  and  East  rivers,"  not  exceeding  six  hundred 
feet,  declared  that  the  title  to  the  land  that  distance  under 
the  water  was  vested  in  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York,  "to  remain  for  the  purpose  of 
extending  the  said  battery  for  a  public  walk,  and  for  erecting 
public  buildings  and  works  of  defense  thereon,  but  without 
any  power  to  dispose  of  the  same  for  any  other  use  or  purpose 
whatsoever,  and  without  any  power  of  selling  it,  or  any  part 
thereof." 

The  defendant  sunk  the  crib,  and  was  constructing  the  pro- 
posed pier  fiBLrther  into  the  waters  of  the  bay  and  North  River 
than  any  person  could  lawfully  erect  one,  according  to  chapter 
763  of  the  Laws  of  1857,  vol.  2,  p.  638,  or  chapter  622  of  the 
Laws  of  1860,  p.  1062.  The  defendant  cannot  avoid  liability 
for  what  he  did  and  intended  to  do,  on  the  ground  that  the 
proof  does  not  show  that  the  people  sustained  or  would  sustain 
any  actual  damages  by  the  crib  or  proposed  pier.  It  was  held 
in  the  case  of  King  v.  Wdrdj  4  Ad.  &  E.  384,  on  a  trial  of  an 
indictment  for  a  nuisance  in  a  navigable  river  and  common 
king's  highway,  called  the  harbor  of  Cowes,  by  erecting  an 
embankment  in  the  water-way,  that  a  finding  of  the  jury  that 
the  embankment  was  a  nuisance,  but  that  the  inconvenience 
was  counterbalanced  by  the  public  benefit  arising  from  the 
alteration,  amounts  to  a  verdict  of  guilty;  also,  that  it  is  no 
defense  to  such  an  indictment  that  although  the  work  be  in 
some  degree  a  hindrance  to  the  navigation,  it  is  advantageous 
in  a  greater  degree  to  other  uses  of  the  port. 

The  crib  sunk  by  the  defendant  and  the  proposed  pier  were 
a  purpresture,  and  were  per  se  a  public  nuisance:  See  2  Water- 
man's Eden  on  Injunctions,  p.  269,  c.  11.  The  offer,  there- 
fore, of  the  defendant's  counsel  to  prove  by  the  testimony  of 
witnesses  that  the  crib  and  proposed  pier  were  not,  and  would 
not  be,  an  actual  nuisance,  and  would  not  injuriously  inter- 
fere with  or  affect  the  navigation  of  the  river  or  bay,  was  prop- 
erly overruled. 

The  remedy  to  prevent  the  erection  of  a  purpresture  and 
nuisance  in  a  bay  or  navigable  river  is  by  injunction  at  the 
suit  of  the  attorney-general:  2  Waterman's  Eden  on  Injuno- 

Ax.  Dia  Vol.  LXXXIV-^ 
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tionB,  c.  11;  Davis  v.  Mayor  etc.  of  N.  F.,  14  N.  Y.  626  [67 
Am.  Dec.  186];  Attomey-Oenerdl  y.  Richards^  2  Anstr.  603. 

In  the  case  last  cited,  the  information  stated  that  the  de- 
fendants had  erected  a  wharf  or  quay,  two  docks  and  other 
buildings,  between  high  and  low  water  mark,  in  Portsmouth 
Harbor,  so  as  to  prevent  the  boats  and  vessels  from  sailing 
over  that  spot,  or  mooring  there,  etc.,  and  prayed  that  the  de- 
fendants might  be  restrained  from  making  any  further  erec- 
tions; that  those  made  might  be  abated,  and  the  harbor 
restored  to  its  ancient  situation;  and  the  court  decreed  that 
the  buildings  be  abated. 

The  judgment  in  the  case  at  bar  is,  that  the  defendant  be 
restrained  from  erecting  the  proposed  pier,  etc.,  and  that  he 
remove  the  crib  within  thirty  days  after  service  upon  him  of 
a  copy  of  the  judgment. 

No  authority  has  been  cited  to  show  that  it  was  erroneous 
to  require  the  defendant  to  remove  the  crib,  and  I  think  there 
is  none.  This  part  of  the  judgment  is  right  upon  principle, 
and  is  somewhat  supported  by  the  case  of  Attomey^Cfeneral  v. 
Richards,  2  Anstr.  603,  and  it  ought  to  stand. 

The  judgment  of  the  supreme  court  should  be  afiirmed« 
with  costs. 

Selden,  J.,  also  delivered  an  opinion  for  affirmance. 

All  the  judges  concurred  in  the  result 

Judgment  affirmed. 

PUBUO  STRBAia  AKD  WatER-WATS  ABB  HlOBWATB  BOB  OBSTBUOnOH  Of 

Which  indictment  or  action  will  lie,  such  obstruction  being  nniaance:  South 
CaroUria  R,  R,  Co.  ▼.  Moore,  73  Am.  Dec.  778,  and  note;  and  see  De  Lanqf 
r.  BUuard,  7  Hun,  7;  State  v.  BerdeUa,  73  Ind.  188;  Knox  v.  Ifayor  qfN,  T., 
66  Barb.  416,  all  citing  the  principal  case  to  this  effect.  Erecting  a  private 
pier  or  bridge  in  public  waters  is  purpresturc,  and  a  public  nuisance:  IIo^ 
T.  Seaman,  46  How.  Pr.  31;  S.  C,  6  Jones  ft  S.  67;  In  re  N,  7.  Cent  ds 
H,  R.  R,  R.  Co.,  77  N.  Y.  260;  but  if  the  structure  is  a  public  one,  and  au« 
thorized,  it  is  not  a  nuisance:  Stevens  v.  Rhinelander,  6  Rob.  309.  The  proper 
method  to  prevent  a  wrongful  erection  of  this  kind  is  by  injunction  at  the  wait 
of  the  attorney-general:  People  v.  CUirk,  63  Barb.  176.  All  of  tha  abov«  «i^ 
the  principal  case. 
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iiN  V.  Stevens. 


[1  WnrnroN's  Law,  IOC] 

Owmiuoyi  Demukob  bitwiui  PABnnEBSHiP  and  Diraot  OoBBMroir»- 
■ar  for  mom  time,  entitles  the  latter  to  actual  notice  of  the  diMolntion  el 
the  former,  to  aToid  a  liability  of  all  the  memben  of  the  firm  for  enbie- 
qiMnt  dealingii  oarried  on  by  one  of  the  partners  in  the  name  of  the  firm, 
idthongh  withoat  the  knowledge  or  coneent  of  the  late  partners. 

PuBuoanoN  of  DnsoLimoN  or  Pabtnibship  uf  Logal  Nbwbpapib  u 
HOT  AorvAL  NoncB  of  snch  dissolution  to  a  distant  ooirespondent  of  the 
firm,  nor  is  it  evidenoe  from  which  actual  notice  oonld  be  inferred. 

Absumpsit  for  goods  sold  and  delivered.  The  plaintifib  were 
porinerB  in  the  dmg  business  in  the  city  of  New  York,  and  the 
defendant  and  one  Boyd  were  partners  in  the  same  business  in 
in  Asheville,  North  Carolina.  The  latter  firm  was  dissolved, 
and  notice  of  the  dissolution  published  in  a  newspaper  printed 
in  Asheville.  The  goods  were  delivered  to  Boyd,  in  the  name 
of  Boyd  and  Stevens,  two  and  three  years  after  the  dissolution 
of  the  firm,  having  been  ordered  by  Boyd  in  the  partnership 
name,  without  the  knowledge  or  consent  of  Stevens.  The 
plaintiffs  ofifered  in  evidence  several  orders  by  the  firm  of 
Boyd  and  StevenSi  on  them,  to  show  a  continuous  dealing 
witii  the  firm,  both  before  and  after  the  dissolution.  A  ver- 
dict was  taken,  subject  to  the  opinion  of  the  court,  and  a  noDi» 
suit  ordered,  from  which  the  plaintifis  appealed. 

Merrimonf  tost  the  plaintiffs. 
OoUher^  tat  the  defendant 
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By  Court,  Battle,  J.  The  point  presented  in  this  case  is 
Baid,  by  the  counsel  for  the  plaintififs,  not  to  be  found  adjudi- 
cated in  any  of  the  reports  of  this  state.  It  is,  however,  well 
settled  in  the  mercantile  law  of  England,  and  in  New  York, 
and  in  Tennessee,  and  probably  other  states:  See  Collyer  on 
Partnership,  sees.  532  et  seq.,  and  the  cases  referred  to  in  the 
notes.  In  Wardwell  v.  Haightj  2  Barb.  549,  the  rule  is  laid 
down  precisely  as  is  contended  for  by  the  counsel  of  the  plain- 
tiffs in  this  case.  That  rule  is,  that  when  a  partnership  has 
had  continuous  dealings  with  a  distant  correspondent  for  some 
time,  actual  notice  of  its  dissolution  must  be  given  to  such 
correspondent  to  prevent  a  liability  of  all  the  members  of  the 
firm  for  subsequent  dealings  carried  on  by  one  of  the  partners 
in  the  name  of  the  firm,  though  without  the  knowledge  or  con- 
sent of  the  late  partners.  The  rule  is  reasonable  and  con- 
venient, and  we  have  no  hesitation  in  recognizing  it  as  a  part 
of  our  law.  It  is  founded  upon  a  very  general  principle,  that 
where  one  of  two  persons  must  suffer  a  loss,  he  upon  whom  is 
imposed  the  duty  of  being  active  to  prevent  it  shall  bear  it, 
where  he  has  failed  to  put  the  other  on  his  guard  against  it. 
Thus  where  a  customer  has  been  in  the  habit  of  sending  his 
servant  to  purchase  goods  of  his  merchant  on  credit,  and 
afterwards  sendd  him  with  money  to  buy  other  goods,  the  cus- 
tomer, and  not  the  merchant,  shall  bear  the  loss,  in  case  the 
servant  had,  on  the  way,  embezzled  the  money.  So  if  a  hus- 
band suffer  his  wife  to  take  up  goods  on  his  credit,  he  shall 
still  be  liable,  though  he  has  forbidden  her  to  deal  in  that 
way,  unless  he  has  notified  the  tradesman  not  to  trust  her. 

Applying  this  principle  to  the  case  now  before  us,  we  think 
it  was  the  duty  of  the  partners  in  Asheville  to  give  notice  of 
the  dissolution  of  their  copartnership  to  their  correspondents 
in  New  York,  and  that  a  publication  of  it  in  the  Asheville 
Spectator  was  not  actual  notice,  nor  did  it  furnish  any  evi- 
dence from  which  such  notice  could  be  inferred.  His  honor 
erred  in  deciding  otherwise.  The  judgment  must  be  leveraed, 
and  a  venire  de  novo  awarded. 

Judgment  reversed. 

KiWBPAPiR  Konoi  or  Dissolution  of  partaenhip^  laffidiiafly,  ete^i  Lh^ 
ooln  V.  Wrigkt,  02  Am.  Deo.  921,  note;  OattkU  v.  Pkmten^  Btmk,  W  Id.  ifi6| 

Walkinson  v.  Bcrnh  <^  Pemuylvania,  34  Id.  621. 

Actual  Nonci  ov  Dissolution  or  Pabvnibsbif  host  bb  Bbodost 
HoMX  to  a  party  dealing  with  it,  in  order  to  change  tiM  ohanotar  ol  tiM 
partners'  liability:  Johnuon  v.  ToUen^  58  Am.  Dee.  418. 
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SiNOLAiB  V.  Worthy. 

[1  WnrnroN's  Law,  114.1 

liUnRbOBD  Who  b  Pibmittbd  to  Dstend  Ejbotmbnt  Suit  in  th*  plaM 
of  hii  tenant^  can  only  make  nioh  defeiiBe  as  hit  tenant  ooald  maka. 

TumosASKB,  AT  Shxriff's  Salb  IB  Entitlbd  to  Bbootvb  in  Ejaonmnr 
AOAiRifT  DxBTOB,  whoee  estate  he  has  bonght»  npon  showing  a  judgmeoi^ 
exeontion,  and  sheriff's  deed. 

PLamnfF  nr  Bjioiicznt  cannot  bb  Depbiybd  ov  Fbvitb  ov  Judombbv 
obtained  against  the  tenant  in  pomeesicin,  npon  whom  a  declaration  haa 
been  serred,  by  an  order  to  stay  the  writ  of  possession  on  the  snggestiea 
that  the  title  is  in  some  other  person. 

AcnoN  of  ejectment  brought  hj  a  purchaser  at  sherififB 
•ale.  The  declaration  was  served  on  one  Murchison,  the 
tenant  in  possession  of  the  land,  and  Worthy,  as  landlord, 
was  permitted  to  come  in  and  defend  the  suit.  The  lessor  of 
the  plaintiff  put  in  evidence  a  judgment  and  execution  against 
Murchison,  a  levy  and  sale,  in  1857,  of  the  land  described  in 
the  declaration,  a  purchase  by  the  lessor  of  the  plaintiff,  and 
a  sheriff's  deed  of  the  land.  The  defendant  then  showed  a 
sheriff's  sale  of  the  same  land  as  the  property  of  Murchison, 
a  purchase  of  it  by  him  in  1856,  a  sheriff's  deed  to  him  of  it, 
and  that  soon  after  the  sale  Murchison  agreed  with  him  thai 
if  he  would  not  turn  him  out  of  possession  he  would  hold  the 
land  as  the  defendant's  tenant;  that  he  so  held  the  land  until 
his  death  in  1857,  and  was  so  holding  when  the  plaintiff  pur- 
chased, and  when  the  declaration  was  served;  and  that  the 
defendant  had  been  in  possession  by  himself  or  his  tenants 
fiom  the  time  of  his  purchase  in  1856  to  the  time  of  the  trial. 
The  court  charged  the  jury  that  the  plaintiff  was  entitled  to 
their  verdict,  and  that  it  could  not  avail  the  defendant  in  this 
action  to  show  title  to  the  land.  Verdict  for  the  plaintiff,  and 
the  defendant  appealed.  The  defendant's  motion  to  stay  the 
writ  of  possession,  until  the  lessor  of  the  plaintiff  should  bring 
his  action  of  ejeotoaent  against  the  present  defendant,  and  un- 
til its  termination,  was  sustained  by  the  court,  and  the  plaintiff 
appealed* 

HaughUmp  for  the  plaintiff. 

Sitangef  McDonald^  and  W.  McL.  McKays  for  the  defendant. 

By  Court,  Pxabson,  C.  J.  From  the  manner  in  which  the 
loocrd  is  made  out,  we  are  at  a  loss  to  determine  whether  this 
is  an  ajypeal  by  the  defendant  from  the  ruling  of  his  honor  on 
the  trial  of  the  action  of  ejectment,  or  an  appeal  by  the  plain- 
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tiff  from  the  order  staying  the  writ  of  possession  until  the 
lessor  of  the  plaintiff  should  bring  this  action  of  ejectment 
against  the  defendant.  But  for  the  fact  that  the  case  made 
out  by  his  honor  is  sent  as  part  of  the  record,  we  should  con- 
clude that  the  only  point  presented  was  on  the  appeal  of  the 
plaintiff  in  regard  to  the  motion  to  stay  the  writ  of  possession, 
and  that  the  confusion  is  to  be  ascribed  to  an  attempt  on  the 
part  of  the  clerk  to  insert  the  proceeding  in  respect  to  the 
order  staying  the  writ  of  possession  as  of  fall  term,  1860.  We 
will  take  it,  however,  that  both  matters  are  brought  up  for 
review. 

There  is  no  error  in  the  ruling  of  his  honor  on  the  trial  of 
the  action  of  ejectment.  The  facts  bring  this  case  within  the 
doctrine,  that  when  a  landlord  defends  in  place  of  his  tenant, 
he  can  make  only  such  defense  as  his  tenant  could  make,  and 
that  in  an  action  of  ejectment  by  a  purchaser  at  sheriff's  sale 
against  the  debtor  in  the  execution,  he  need  only  show  a  judg- 
ment, execution,  and  sheriff's  deed.  This  is  the  general  rule, 
and  the  case  does  not  come  within  the  exception  made  under 
the  peculiar  circumstances  presented  in  Jordan  v.  Marshy  9 
Ired.  234;  so  we  conclude,  with  his  honor,  that  the  plaintiff 
was  entitled  to  recover. 

But  we  do  not  concur  with  him  in  his  holding  on  the  motion 
to  stay  the  writ  of  possession.  We  are  not  aware  of  any  prin- 
ciple of  law  or  practice  of  the  courts  by  which,  after  a  plain- 
tiff in  ejectment  has  obtained  judgment  against  the  tenant  in 
possession,  upon  whom  the  declaration  in  ejectment  has  been 
duly  served,  he  can  be  deprived  of  the  fruits  of  his  judgment  by 
an  order  to  stay  the  writ  of  possession,  on  a  suggestion  that  the 
title  is  in  some  other  person.  We  were  informed,  on  the  argu- 
ment, that  his  honor  supposed  the  order  to  stay  the  execution 
was  warranted  by  the  opinion  in  the  case  of  Judge  v.  J7<m«ton, 
12  Ired.  108.  Such  a  conclusion  was  not  warranted  by  that 
opinion,  and  shows  that  it  was  totally  misapprehended.  In 
that  case,  the  declaration  in  ejectment  was  not  duly  served  on 
the  tenant  in  possession,  but  was  served  on  one  who  was  only 
a  guest  or  servant  of  the  persons  really  in  possession,  and  it 
was  held  that  the  latter,  who  had  received  no  notice  of  the 
action,  and  had  no  right  or  opportunity  of  making  defense, 
should  not  be  turned  out  of  possession  under  a  judgment  ob- 
tained against  the  guest  or  servant.  But  in  this  case  the 
declaration  was  served  on  the  person  really  in  possession;  to 
the  opinion  in  that  case  had  not  ^he  slightest  application. 
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We  are  glad  of  an  opportunity  to  correct  the  mtsapprehen- 
rion,  for  if  the  practice  should  prevail  of  staying  the  writ  of 
poBsession  in  all  cases  where  the  landlord  defends  in  place  of 
his  tenant,  the  rule  that  he  is  confined  to  such  defense  as  his 
tenant  could  make,  and  that  a  purchaser  at  sheriff's  sale,  as 
against  the  debtor  in  the  execution,  need  only  show  a  judg- 
ment execution  and  sheriff's  deed,  would  be  completely  eluded. 

Judgment  in  the  action  of  ejectment  confirmed.  The  order 
staying  the  writ  of  possession  reversed. 


WHXir  DmimAiiT  u  Eraonoarr  mat  Show  Tttlb  or  Tbied  Pusoirt 
Bird  Y.  LidnVf  70  Am.  Dee.  617,  and  note  020. 

What  PLAnrmrv  nr  EjxoniENT  must  Show^  before  he  oan  hm  name  of 
third  peracn  as  leasorx  Keder  y.  SmUK  79  Am.  Dea  303. 

Who  mat  bb  Rbmovbd  bt  Fdtal  Pboobsb  under  jadgmont  in  aotioii  of 
■jeetaMBfe:  Wattmr.  JSTif^,  65  Am. Deo.  49,  and  note  02. 


Statb  V.  Gabbett. 

[1  WiKiTOH's  Law,  144.1 

Whsbb  DifBRBtAB^  DT  STATE'S  Waxrast  CHAitanro  MxSDKMBAirOB,  Puh 
HmHBT.t  ni  Abxxd  Bxsistanoe  to  the  ofiScer  haYing  the  warranty  and 
la  alain  by  the  offioer  in  the  attempt  to  arrest  him,  without  resorting  to 
unneoesaary  foroe^  the  homieide  is  justifiable. 

FnnfciPUB  ow  BmLr-DBnirsB  dob  kot  Apply  to  Casb  or  Okb  who  pnti 
himaelf  in  a  state  of  armed  resistanoe,  and  openly  defies  the  process  ol 
the  state. 

FlBSOll    NOT    KVOWN  AS    OmCER   IB   BOUHP  TO    PbODUGB   H3B  WabBANT, 

and  read  it^  if  required;  but  neglect  of  this  duty  will  not  make  him  a 
trespasHr  a6  hUh,  where  the  defendant  in  the  warrant  had  notice  of  the 
process,  was  fuUy  aware  of  its  contents,  and  had  resoWed  to  resist  its 
execution  at  all  haitards. 

Ihdictment  for  murder.  Garrett  and  ten  other  defendants 
were  tried  for  the  murder  of  one  Bums,  and  there  was  a  ver- 
dict of  guilty  as  to  three  of  them,  including  Garrett,  and  they 
appealed.    The  opinion  presents  the  material  facts. 

AUamey-general^  for  the  state. 

No  counsel  finr  the  defendants. 

By  Court,  Pearson,  C.  J.  His  honor  charged  '*  the  war- 
rants in  this  case,  being  for  a  misdemeanor  and  not  for  felonyi 
gave  the  prisoner,  Garrett,  no  authority,  or  any  of  his  numer- 
ous guard  of  eighteen  men,  all  armed,  to  take  away  life,  by 
the  use  of  a  deadly  weapon,  in  order  to  execute  his  warrants.'' 
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We  do  not  ooncur  in  the  proposition  of  law  which  his  honor 
here  lays  down;  on  the  contrary,  after  mature  reflection,  we 
are  satisfied,  not  only  that  it  is  erroneous,  but  would  make  the 
due  administration  of  the  law  impracticable. 

These  facts  are  not  controverted:  State's  warrants  and  peace 
warrants  had  been  duly  issued  against  the  deceased,  and  his 
wife,  and  son  and  daughter,  for  an  assault  and  battery  on 
Adeline  Bmms;  for  the  want  of  a  regular  officer,  the  Bheri£P 
duly  deputed  the  prisoner,  Garrett,  to  execute  the  warrants 
and  arrest  the  defendants;  Garrett  goes  to  the  deceased  and 
notifies  him  that  he  has  the  warrants,  whereupon  the  deceased, 
having  his  gun,  refuses  to  submit,  but  says  he  would  let  the 
sheriff'  or  coroner  serve  the  warrants.  Garrett  thereupon 
retires,  and  on  the  next  day,  having  summoned  eighteen  men, 
they  all  go,  armed  with  guns,  to  the  premises  of  the  deceased 
and  arrest  the  son,  whereupon  the  deceased,  his  wife,  and 
daughter,  he  armed  with  his  gun,  and  they  \7ith  an  ax  and 
knife,  sally  out  from  the  house  and  meet  the  party  in  the  lane; 
guns  are  several  times  pointed  on  both  sides;  the  deceased 
starts  to  cross  the  fence  and  is  shot  by  one  of  the  guard. 

His  honor  ought  to  have  instructed  the  jury  that,  as  the 
deceased  had  put  himself  in  resistance  to  the  officer  and  his 
guard,  they  were  not  only  authorized,  but  were  bound  to  use 
such  a  degree  of  force  as  was  necessary,  in. order  to  execute 
the  warrants,  and  were  entitled  to  a  verdict  of  acquittal  on  the 
ground  that  the  homicide  was  justifiable,  if  no  unnecessary 
violence  had  been  used,  unless  from  the  fact  that  the  prisoner 
had  started  to  cross  the  fence,  the  jury  should  be  satisfied  that 
he  had  abandoned  his  deadly  purpose  of  resisting  to  the  death 
the  execution  of  the  law,  and  was  attempting  to  make  his 
escape  by  moving  ofi*;  in  which  event,  there  was  no  longer  any 
necessity  for  shooting,  and  the  officer,  or  some  portion  of  his 
men,  should  have  run  after  him  and  captured  him  in  that 
way;  and  in  passing  on  this  question,  it  was  for  the  jury  to 
determine  whether  the  intention  of  the  deceased,  in  attempt- 
ing to  cross  the  fence,  was  to  make  an  attack  on  Birchfield,  or 
to  rescue  his  son,  or  run  away;  and  in  the  latter  case,  if  he 
still  retained  his  purpose  of  resisting  to  the  death,  and  to  make 
a  running  fight,  the  officer  and  his  men  were  not  bound  to  risk 
their  lives  by  rushing  on  a  desperate  man,  who  still  kept  hia 
gun  in  his  hands. 

This  oondusion  is  so  fully  sustained  by  the  necessity  of 
^preserving  good  order,  and  asserting  the  supremacy  of  the 
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law,"  as  to  make  it  unneoessaiy  to  cite  cases.  In  the  execn- 
tion  of  a  state's  warrant  for  treason,  felony,  or  a  breach  of  the 
peace,  the  sacredness  of  the  Lord's  day  is  to  be  disregarded; 
the  dwelling-house  (or  castle,  as  it  is  termed  in  the  books) 
must  be  broken  into,  and  eyerything  done,  which  is  necessary, 
in  order  to  execute  the  warrant.  In  other  words,  resistance 
to  the  execution  of  the  command  of  the  state  is  not  allowed. 
The  warrant  must  be  executed  peaceably,  if  you  can;  forcibly, 
if  you  must. 

There  are  other  points  to  which  we  will  not  refer,  because, 
finom  the  manner  in  which  the  case  is  made  up,  we  are  not 
satisfied  that  we  clearly  apprehend  them.  It  is  proper,  how- 
ever, to  say  that  we  can  see  no  evidence,  by  a  perusal  of  the 
record,  to  justify  this  charge.  ^^  The  deceased,  whilst  he  had 
a  right  to  defend  himself,  had  no  right  to  use  a  deadly  weapon, 
unless  in  self-defense  of  his  life."  When  a  man  puts  himself 
In  a  state  of  resistance,  and  openly  defies  the  officers  of  the 
law,  he  is  not  allowed  to  take  advantage  of  his  own  wrong,  if 
his  life  is  thereby  endangered,  and  to  set  up  the  excuse  of 
self-defense.  Again,  one  who  is  not  a  known  officer  ought  to 
fldiow  his  warrant,  and  read  it,  if  required;  but  it  would  seem 
that  this  duty  is  not  so  imperative  as  that  a  neglect  of  it  will 
make  him  a  trespasser  ab  initio^  where  there  is  proof  that  the 
party  subject  to  be  arrested  had  notice  of  the  warrant,  and  was 
folly  aware  of  its  contents,  and  had  made  up  his  mind  to  resist 
its  execution  at  all  hazards.    There  is  error. 

Judgment  reversed. 

Wbbi  HomciDB  n  Justdiabui  on  ground  of  lelf -defenae^  and  wIiab  noki 
8m  Wetk^r.  State,  75  Am.  Deo.  62,  and  nota  60|  ChodaU  y.  State,  80  Id. 
106^  and  oaaaa  ooUacted  In  note  400. 

KiLLDio  TO  Emor  Abbxst,  or  to  prerant  aaoapa  trom  offioar:  8ae  Bm^ 
ihf  T.  CommomoeaUh^  61  Am.  Dea  192,  nota. 

Ddtt  Of  OmcKB  TO  Show  Wabbaut  vroir  I>EiCAin>:  Eawkbie  t.  Cbm- 
wmmeealA,  61  Am.  Deo.  159,  note. 

Ths  raaafAJL  oamm  n  ooed  and  approved  aa  to  the  pofaiti  atatad  fm  ih» 
iVBatei^  fai  Aote  Y.  .fieOi.  65  N.  0. 12. 
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Walker  v.  Stetson. 
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What  Oouwatutm  Due  Diliobkcs  nr  Onmro  Konoi  of  DnoniroB  of 

meroial  paper,  when  the  facts  are  ascertained,  is  a  qnestioa  of  law  for  the 
ooart,  and  it  cannot  be  submitted  to  the  jury  as  a  question  of  faoL 

Nones  OF  DuHONOR  OF  Commercial  Paper  Propeblt  Dirbotsd,  and  put 
into  the  post-offioe  seasonably,  is  in  itself  due  diligence  or  constmctiTO 
notice  to  the  party  addressed,  although  it  never  reaches  him,  where  tho 
parties  reside  in  different  places. 

MoncE  OF  DisHONER  Sent  bt  Mab«  should  be  Dibbotsd  to  Drawer  or 
Ivdorser'h  Residence  or  place  of  business,  if  either  is  known  to  the 
holder  of  the  paper,  or  upon  diligent  inquiry  can  be  ascertained;  and  if 
neither  is  known  nor  can  be  found,  the  law  dispenses  with  notice. 

NonoE  OF  Dishonor  mat  in  All  Cases  be  Sent  to  Plage  Pointed  out 
BT  Drawer  or  Indorsee,  and  in  general  will  be  soffioient,  both  in 
reference  to  himself  and  parties  who  stand  behind  him  on  the  paper. 

Fact  that  Drawer  or  Indorser  Goes  to  Distant  Citt  on  Temfobaet 
Business  which  occupies  him  there  for  three  weeks,  without  any  ezplana* 
tion  as  to  the  mode  of  doing  the  business,  or  of  his  reUticDs  to  the  post- 
office  there,  does  not  make  such  city  his  place  of  business  within  the 
commercial  rule  relative  to  directing  notice  of  dishonor. 

It  n  Error  for  Court  to  Annex  to  Charge  of  Jubt  Propeblt  Asked^ 
a  material  qualification  not  required  nor  authoriied  by  the  evidence  given 
before  them  at  the  trial. 

Action  to  recover  the  amount  of  two  bills  of  exchangOi 
brought  by  Stetson  against  Walker.  The  bills  were  drawn  by 
Walker,  at  Cleveland,  on  one  Gleason,  in  the  city  of  New  York, 
payable  to  the  order  of  Walker,  in  the  latter  city,  and  were 
indorsed  by  him  to  Stetson.  Hie  trial  resulted  in  a  verdict 
and  judgment  for  Stetson,  and  to  reverse  that  judgment 
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Walker  filed  his  petitioa  in  error.    The  opinion  sufficiently 
•tetes  the  case. 

8.  B.  Pititiiin  and  Boldmn,  foot  the  plaintiff  in  error. 

C  and  W.  S.  SteUonj  for  the  defendant  in  error. 

By  Conrty  RANNSYy  J.  The  bills  of  exchange  upon  which 
thiB  action  was  brought  were  drawn  and  indorsed  by  the 
plaintiff  in  error.  His  liabilitiy  upon  them  was  conditional, 
and  his  obligation  to  pay  them  depended  upon  their  being 
duly  dishonored,  and  legal  notice  of  such  dishonor;  unless,  in- 
deed, he  had  waived  such  diligence  on  the  part  of  the  holder. 
The  biUs  were  legally  dishonored  and  properly  protested,  and 
notioee  for  all  the  parties  conditionally  liable  were  in  due  time 
Axrwarded  to  the  defendant  in  error,  a  subsequent  indorser  of 
the  bills.  The  right  to  reooyer  was  placed  upon  two  grounds: 
1.  That  the  defendant  in  error  had,  on  the  day  he  reoeived  these 
notices,  forwarded  by  mail  those  directed  to  the  plaintiff  in 
error  to  his  place  of  business  at  Chicago;  and  2.  That  a  few 
days  thereafter,  in  a  personal  interview  with  the  defendant  in 
error,  he  had  recognized  his  liability  as  still  existing,  and  had 
expressly  promised  to  pay  the  bills.  The  verdict  of  the  jury 
may  have  been  founded  upon  the  ground  last  stated,  but  as 
there  was  a  conflict  in  the  evidence  upon  it,  there  is  nothing 
in  the  record  to  show  that  it  was;  and  we  are  consequently 
compelled  to  examine  the  facts  applicable  to  the  first  ground, 
and  the  instructions  of  the  court  based  upon  that  state  of 

&Ct8. 

Stating  these  facts  as  broadly  as  anything  in  the  evidence 
will  warrant,  they  amounted  to  this:  The  plaintiff  in  error  was 
a  resident  of  Morristown,  New  Jersey,  and  had  no  fixed  resi- 
dence in  the  state  of  Ohio^  or  at  Chicago;  but  during  most  of 
the  season  of  1856  had  been  engaged  in  the  lumber  businessi 
staying  at  Cleveland,  and  in  Ottawa  County,  where  he  owned 
a  saw-milL  That  about  the  1st  of  November  he  left  Cleve* 
land,  and  before  doing  so  informed  the  defendant  in  error  that 
he  was  going  to  Chicago  to  dispose  of  a  quantity  of  lumber, 
which  he  was  about  shipping  to  that  place,  and  should  return 
from  there  to  Cleveland;  and  had  not  returned  when  the 
notices  were  mailed  to  him  at  Chicago  on  the  22d  of  that 
month, — that  being  the  very  day  upon  which  they  were  re- 
ceived by  the  defendant  in  error  from  the  notary  in  New  York. 
In  point  of  feust,  the  plaintiff  in  error  was  in  Chicago  when  the 
aolioes  were  mailed  to  him,  but  probably  left  there  before  they 
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t,  and  shortly  after  was  in  Cleveland^  where  he  was  met 
hj  the  defendant  in  error,  and  fully  informed  of  all  that  had 
transpired.  ' 

Upon  this  state  of  the  facts,  counsel  for  the  plaintiff  in 
error  requested  the  court  to  charge  the  jury: — 

"  That  if  the  defendant's  residence  was  not  in  Chicago,  or 
he  was  not  engaged  in  any  permanent  business  there,  but  was 
there  temporarily,  and  for  a  temporary  purpose  only,  the  send- 
ing to  him,  at  Chicago,  notices  of  the  protest  of  said  bills  of 
exchange  would  not  be,  unless  the  defendant  actually  received 
them,  due  diligence,  and  sufficient  to  charge  the  defendant 
with  the  payment  of  said  bills." 

To  which  the  court  responded  as  follows: — 

*'That  if  the  defendant  did  not  reside  in  Chicago,  and  was 
not  engaged  in  any  permanent  business  there,  but  was  there 
for  a  purpose  merely  temporary,  sending  notices  of  protest  to 
him  at  Chicago  would  not,  as  a  proposition  of  law,  constitute 
due  diligence  sufficient  to  charge  the  defendant.  But  if  the 
defendant  had  gone  to  Chicago  on  business  which  would  de- 
tain him  an  indefinite  period  of  time,  and  might  occupy  him 
there  during  the  remainder  of  the  season  of  navigation  on  the 
lakes,  that  might  be  the  proper  place  to  send  the  notices  to 
him;  and  it  was  a  question  of  fact  for  the  jury  to  find,  re- 
ferring to  all  the  testimony  on  that  question,  whether  the  busi* 
ness  of  the  defendant  at  Chicago  was  of  that  character,  or 
whether  the  plaintiff  had  sufficient  reason  fr6m  his  informa- 
tion derived  from  the  defendant,  or  from  his  own  knowledge 
of  the  defendant's  business,  to  believe  the  defendant  was  at 
Chicago  at  the  time  the  notices  were  sent  by  him,  such  no- 
tices would  be  due  diligence  on  the  part  of  the  plaintiff,  and 
sufficient  to  charge  the  defendant." 

If  we  were  permitted  to  treat  the  matter  as  a  question  of 
injury  to  the  plaintiff  in  error,  there  would  be  no  difficulty 
whatever  in  saying  that  he  lost  nothing  by  the  course  pur- 
sued by  the  defendant  in  error,  and  probably  was  actually  in- 
formed of  the  dishonor  of  the  bills  sooner  than  he  could  have 
been  if  the  notices  had  been  sent  to  his  residence  in  New  Jer- 
sey. But  we  are  not  at  liberty  to  take  so  wide  a  view  of  the 
subject.  The  law  has  very  definitely  settled  what  shall  con- 
stitute due  diligence  in  such  cases,  and  when  the  facts  are 
ascertained,  it  is  the  duty  of  the  court  to  determine,  as  a 
question  of  law,  whether  reasonable  diligence  has  been  used; 
and  it  cannot  be  submitted  to  the  jury  as  a  qneeUon  of  fiwi: 
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Bank  of  Columbia  ▼.  Lavfrencej  1  Pet.  578  ^  Bank  of  Utica  ▼• 
Bender  J  21  Wend.  643  [34  Am.  Deo.  281];  Carroll  v.  Upton^ 
S  N.  Y.  272;  Wheeler  v.  Fieldj  6  Met.  290;  JS^Id^n  y.  Lamb, 
17  Conn.  442;  Totoneend  v.  Zomin  Bant  o/  EZyrta,  2  Ohio  St 
S45.  The  object  haa  been  to  attain  the  greatest  poesible  cer- 
tainty in  a  matter  so  vital  to  the  interests  of  the  mercantile 
community,  and  the  equities  of  particular  cases  have  not 
been  allowed  to  interfere  with  the  attainment  of  this  object. 
In  this  state,  these  rules  have  been  fully  adopted  and  con- 
ctantly  enforced,  and  if  we  saw  reason  now  to  doubt  their  jus* 
tice  or  policy,  we  should  find  ourselves  unable  to  change  them, 
without  a  corresponding  change  should  take  place  in  states 
and  countries  with  which  our  commercial  relations  are  so  ex- 
tensive and  important. 

The  parties  in  this  case  not  residing  in  the  same  place,  there 
is  no  doubt  that  it  was  a  proper  case  for  sending  the  notices  by 
maU;  and  in  such  cases,  it  is  well  settled  that  putting  into  the 
post-office,  seasonably,  a  notice  properly  directed,  is  in  itself  due 
diligence,  or  constructive  notice,  and  wiH  be  sufficient,  although 
it  never  reaches  the  party  to  whom  it  is  directed:  Woodcock  v. 
HovldewoHh,  16  Mees.  &  W.  124;  Dickens  v.  Beal,  10  Pet  570; 
Jonee  v.  LewiSj  8  Watts  &  S.  14.  As  to  the  place  to  which  the 
notice  should  be  directed,  it  is  equally  well  settled  that  it 
flhould  be  sent  to  the  drawer  or  indorser's  residence  or  place 
#f  business,  if  either  is  known  to  the  holder,  or  upon  diligent 
inquiry  can  be  ascertained;  and  if  neither  are  known  nor  can 
be  found,  the  law  dispenses  witji  any  notice  whatever:  Bank 
cf  UniUd  States  v.  Cameal,  2  Pet  543;  Chitty  on  BiUs,  486; 
Bailey  on  Bills,  280.  But  while  this  is  the  general  principle, 
the  spirit  of  the  rule  certainly  is,  that  the  notice  should  be  sent 
to  such  place  that  it  will  be  most  likely  promptly  to  reach  the 
person  for  whom  it  is  intended;  and  hence,  in  its  application 
to  particular  cases,  it  has  often  been  held  that  a  notice  is  suffi- 
cient if  sent  to  the  post-office  where  the  party  usually  receives 
his  letters,  although  not  that  of  his  residence,  as  well  as  to  thai 
where  he  resides;  and  in  all  cases,  the  notice  may  be  sent  to 
the  place  pointed  out  by  the  drawer  or  indorser,  and  in  gen- 
eral will  be  sufficient,  both  in  reference  to  himself  and  parties 
who  stand  behind  him  on  the  bill:  Beid  v.  Payne j  16  Johns. 
218  [8  Am.  Dec.  311];  Bank  of  Geneva  v.  Howhttj  4  Wend. 
328;  Bank  of  UniUd  States  v.  Lane^  3  Hawks,  453  [14  Am. 
Dec  595] ;  SheUon  v.  Braithwaite,  8  Mees.  &  W.  252.  Indeed, 
it  is  suggested  in  the  present  case  that  the  statement  made  by 
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the  plaintiff  to  the  defendant  in  enor  Boffidentlj  indicated 
Chicago  as  the  place  to  which  the  notices  might  be  sent. 
Whatever  of  weight  this  suggestion  may  properly  have,  it  can 
only  be  considered  by  us  when  the  case  in  the  court  below 
appears  to  have  been  decided  upon  that  ground.  As  yet,  this 
consideration  has  not  been  passed  upon  in  that  court 

How  then,  in  view  of  the  foregoing  principles,  stands  the 
case  before  us?  Was  Chicago,  in  the  sense  of  th%  legal  rule, 
so  far  the  residence  or  place  of  business  of  the  party  as  to 
make  the  notices  sent  there  constructive  notice  of  the  dishonor 
of  the  bills?  A  very  careful  examination  of  all  the  evidenoe 
now  contained  in  the  record  has  fully  satisfied  us  that  it  was 
not.  Upon  this  point,  there  is  no  conflict  in  the  evidence.  The 
plaintiff  below  says  the  defendant  informed  him  he  was  going 
to  Chicago  '^  to  dispose  of  a  quantity  of  lumber  which  he  was 
about  shipping  to  that  place,  and  should  return  from  there  to 
Cleveland  ";  that  he  knew  the  defendant  had  been  to  Chicago^ 
but  did  not  know  that  he  was  there  when  the  notices  were 
mailed,  and  had  reason  to  believe  he  did  not  receive  them 
there,  as  he  was  soon  afterward  back  to  Cleveland.  The  de- 
fendant says  he  went  to  Chicago,  and  was  there  from  the  1st 
to  the  24th  of  November,  "disposing  of  a  quantity  of  lumber"; 
and  in  the  afternoon  of  the  day  last  named  he  left  Chicago, 
and  arrived  at  Cleveland  on  the  morning  of  the  26th;  that  he 
had  no  permanent  business  at  Chicago,  and  was  there  for  a 
temporary  purpose  only,  and  never  received  the  notices  sent. 

The  question  is  then  reduced  to  this:  Does  going  to  a  city 
to  dispose  of  property,  which  occupies  the  party  for  three 
weeks  of  time,  without  one  word  of  explanation  as  to  the  mode 
of  doing  the  business,  or  his  relations  to  the  poet-office,  make 
such  city  his  place  of  business  within  the  meaning  of  the 
commercial  rule?  If  we  were  to  affirm  that  it  did,  the  princi- 
ple must  have  a  very  wide,  and  as  we  think  a  very  disastrous, 
application  to  a  large  class  of  business  men,  dealing  more 
largely  than  any  other  in  commercial  paper.  The  stock  and 
produce  of  the  West  are  taken  to  the  Eastern  cities,  by  persons 
engaged  in  that  business,  to  be  sold;  and  most  Western  mer- 
chants, once  or  twice  in  each  year,  spend  from  a  few  days  to 
a  few  weeks  at  the  same  places,  replenishing  their  stocks  of 
goods.  Did  anybody  ever  suppose  that  these  persons  were 
bound  to  watch  the  post-offices  in  those  cities  for  notices  of  the 
protest  of  their  paper?  We  think  not;  and  yet,  if  these  notices 
lie  soffioient,  we  see  no  distinction  to  be  taken  between  this 
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eaae  and  thdn.  It  is  veiy  certain  that  no  decided  case  baa 
given  any  countenance  to  the  supposition  that  such  a  notice, 
not  received  by  the  party,  would  be  sufficient. 

The  cases  of  Tu/nstaU  y.  Walker^  2  Smedes  &  M.  638,  and 
Chouteau  y.  WebsUrj  6  Met.  1  [39  Am.  Dec.  705],  have,  per- 
haps, gone  to  the  verge  of  the  law,  but  they  are  very  far  from 
reaching  this  case.  In  each  of  those  cases,  the  defendant 
was,  at  the  time  the  notice  was  forwarded  to  him  at  Wash- 
ington, a  senator  in  Congress,  and  in  actual  attendance  on 
that  body.  The  first  of  these  cases  had  been  before  decided  by 
the  high  court  of  errors  and  appeals,  and  is  reported  as  Walker 
V.  TunstaU^  in  8  How.  (Miss.)  259.  Upon  the  then  state  of  the 
evidence,  the  court  held  that  a  notice  sent  to  Washington  city, 
when  the  senator  had  a  residence  in  the  state  which  he  repre- 
sented, would  not  be  sufficient  to  charge  him  as  an  indorser; 
and  the  reason  assigned  is,  that  "  his  absence  was  but  tempo- 
rary, and  the  duration  of  that  absence  uncertain.  In  case  of 
such  absence  firom  home,  the  law  presumes  that  some  mem- 
ber of  the  family  is  still  at  the  residence,  and  that  communi- 
cations will  be  forwarded  to  the  proper  address."  But  upon 
a  further  trial  of  the  case,  it  was  proved  that  the  defend  an* 
had  no  actual  residence  in  Mississippi,  and  had  left  no  agent 
at  his  last  place  of  abode  to  receive  or  forward  his  lecterp;  that 
from  the  4th  of  February,  when  the  notice  was  forwarded,  ic 
the  4th  of  March  ensaiug,  he  was  in  the  actual  discharge  of 
his  official  duties  at  Washington,  and  in  the  daily  habit  of  re- 
ceiving nis  letters  at  the  post-office  in  that  city;  and  upon 
il!us  state  of  facts,  the  court  held  the  notice  sent  to  that  city 
sufficient.  In  the  case  of  Ckouieciu  v.  Webster ^  3  Met.  1  [39 
Am.  Dec.  705],  the  defendant  had  left  an  agent  in  Boston  in 
charge  of  his  business,  but  this  was  uriknown  to  the  holder  of 
the  paper  j  and  upon  an  agreed  statement  of  the  facts,  show- 
ing that  the  notice  was,  in  due  time,  deposited  in  the  post- 
of^ce  directed  to  the  defendant  at  Washington,  where  he  was 
then,  and  for  some  time  afterward,  in  attendance  upon  a  ses- 
sion of  Congress;  and  that  all  letters  addressed  to  members 
w<ve  regularly  and  immediately  taken  firom  the  post-office  by 
officers  of  the  Senate  and  deliveied  to  such  members, — the  court 
Iield  the  notice  sufficient.  Chief  Justice  Shaw,  after  premising 
the  caution  that  the  ^'decision  is  founded  on  the  circum- 
stances of  the  particular  case,  and  may  be  varied  by  other 
facts,''  proceeds  to  place  it  upon  the  ground  that  while  tht 
d«Cmdantfs  domicile  was  at  Boston,  his  '*  actual  -'^'-^'^•^^'^  ^ 


868  Walker  v.  Stbtsok.  [Ohio^ 

was  at  Washington,  "  to  which,  for  the  time  being,  he  was 
fixed  by  his  public  duty."  We  have  no  doubt  of  the  correct- 
noBB  of  these  decisions;  and  no  comment  can  be  necessaiy  to 
distinguish  them  from  a  case  where  the  party  simply  visitB  a 
place  for  a  purpose  clearly  temporary  and  special,  with  no 
proof  to  show  that  he  has  identified  himself  with  its  busineBB, 
or  established  any  relations  with  its  post-office.  Regaiding 
that  as  this  case,  we  are  clearly  of  the  opinion  that  the  plain- 
tiff' in  error  was  entitled  to  the  instruction  he  asked,  and  that 
the  learned  judge  erred  in  the  qualifications  he  annexed  to  the 
instruction  giyen* 

If  we  were  entirely  satisfied  of  the  correctness  of  this  quali* 
fication  in  the  abstract,  we  should  still  be  compelled  to  reverse 
the  judgment,  for  the  reason  that  there  was  no  evidence  to 
give  any  wider  scope  to  the  inquiry  than  that  contemplated  in 
the  instruction  asked  for.  That  this  was  an  error,  has  been 
settled  by  this  court,  and  the  value  of  jury  trial  will  very  much 
depend  ui)on  the  observance  of  the  principle.  In  Bain  v.  WU- 
$ony  10  Ohio  St.  16,  the  instruction  asked  and  given,  as  well  as 
the  qualification  annexed  by  the  court,  were  all  held  to  be  a 
correct  exposition  of  the  law;  and  yet,  as  "there  was  no  evi- 
dence before  the  jury  which  required,  or  even  authorized  the 
qualification  annexed  by  the  court,"  the  judgment  was  re- 
versed. The  court  say:  "The  judge  must  confine  himself  in 
his  remarks,  to  the  law  and  evidence  of  the  case.  So  far  from 
being  under  any  obligation  to  call  the  attention  of  the  jury  to 
a  conjectural  state  of  facts,  it  would  be  highly  improper  for 
him  to  do  so."  And  the  reason  for  this  is  very  pertinently 
stated  in  one  of  the  cases  referred  to:  "Jurors  are  constantly 
inclined  to  look  to  the  opinion  of  the  judge  for  instruction  as 
to  what  is  and  what  is  not  evidence.  When  he  tells  them  to 
determine  a  given  problem  from  the  evidence  before  them,  they 
can  hardly  do  otherwise  than  infer  that,  in  his  judgment,  there 
is  evidence  upon  which  their  verdict,  when  given,  may  rest": 
Fay  V.  OriTMteedj  10  Barb.  321. 

But  we  are  very  far  from  being  satisfied  that  the  qualifica- 
tion annexed  in  this  case  does  contain  a  correct  statement  of 
the  law.  After  stating  that  if  the  plaintiff  in  error  was  in 
Chicago  for  a  purpose  merely  temporary,  the  notices  would 
not  be  sufficient,  the  court  proceed  to  say  that,  if  his  business 
there  was  such  as  would  detain  him  an  indefinite  time,  and 
^  might  occupy  him  there  during  the  remainder  of  the  season 
of  navigation  on  the  lakes,"  it  might  be  proper  to  send  the 
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notioes  to  that  place.  If  he  went  there  for  the  special  purpose 
stated  in  the  evidence,  we  do  not  think  it  would  make  any 
diflTerence  that  he  could  not  tell  precisely  when  he  would  be 
able  to  sell  his  property;  and  when  it  is  remembered  that  this 
was  in  the  month  of  November,  we  do  not  think  that  a  delay 
in  effecting  his  object  until  the  navigation  should  close  would 
be  in  any  way  decisive.  At  most,  it  would  be  but  a  circum- 
stance,  entitled  to  its  just  weight  with  others  in  determining 
the  question  whether  Chicago  was  his  place  of  business,  or 
whether  he  was  a  mere  sojourner  there  for  a  special  and  lim- 
ited purpose.  In  the  one  case,  he  might  be  charged  by  a  notice 
sent  to  that  post-office,  because  he  is  presumed  to  have  estab- 
lished relations  with  it;  in  the  other,  no  such  presumption 
arises,  and  he  can  be  charged  only  upon  the  actual  receipt  of 
the  notice.  Indeed,  when  the  whole  instruction  is  taken  to- 
gether, it  amounts  to  little  less  than  a  request  to  the  jury  to 
go  beyond  the  uncontradicted  and  legally  insufficient  facts  in 
evidence,  and  inquire  into  the  motives  of  the  plaintiff  below; 
and  concluding  with  the  positive  instruction  that,  if  he  had 
sufficient  reason  ''to  believe  the  defendant  was  at  Chicago  at 
the  time  the  notices  were  sent,"  they  would  be  sufficient  to 
charge  him. 

Without,  perhaps,  intending  to  do  so,  it  seems  to  us  that  the 
court  has  incautiously  surrendered  its  rightful  province  to 
judge  of  the  sufficiency  of  the  facts  to  constitute  due  diligence, 
and  has  devolved  that  duty  upon  the  jury.  To  approve  of  that^ 
would  be  to  abandon  all  that  has  been  gained  in  the  way  of 
certainty  in  the  determination  of  questions  of  this  character. 

While  it  is  true  that  the  rules  necessary  to  be  observed  in 
charging  parties  conditionally  liable  upon  negotiable  paper  are 
strict,  and  require  much  care  and  promptitude  on  the  part  of 
the  holder,  yet  they  are  such  as  long  experience  has  demon- 
strated to  be  necessary,  and  a  substantial  compliance  with 
them  lies  at  the  very  foundation  of  the  contract  into  which  the 
drawer  or  indorser  enters.  His  contract  is  conditional,  and  to 
make  it  absolute,  without  a  fair  performance  of  the  conditions, 
would  be  to  make  a  contract  for  him,  instead  of  enforcing  the 
one  he  has  made  for  himself. 

The  judgment  must  be  reversed,  and  the  cause  remanded  to 
the  district  court  of  Cuyahoga  County  for  further  proceedings. 

Peck,  C.  J^  and  Qholson,  BBiNKEBHOFr,  and  Scott,  JJ., 
CQDCurred. 

Am.  dm.  Vob  LXXZIV-24 
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FoBM  OF  NonoB  ow  Dishonor  of  Notx:  Seldm  t.  Waahkiffkmf  79  Am. 
Deo.  069,  and  note  661;  I\dton  v.  Maeeradoen,  81  Id.  620. 

What  n  Sxtffigiznt  Kotiob  of  Dibhonor  of  Notb:  Sttmghbm  ▼.  Apm^ 
60  Am.  Dea  605. 

When  Notiob  of  Dishonor  should  br  Mailbd:  Stepkmmm  ▼,  IMmt^ 
62  Am.  Deo.  369,  and  note  372. 

NoncB  OF  Dishonor  Sent  to  Indorser's  Former  Residence:  Lewkkm 
FaJBa  Bank  v.  Leonard,  69  Am.  Dea  49. 

Want  of  Evidbngb  on  Which  to  Base  Instruoiion  and  SuBHnsiOH 
OF  Question  to  Jurt  will  render  instraotion  erroneons  if  given:  Jokmon  r. 
Jenning*,  60  Am.  Dea  323;  Oakher  v.  M^riek,  66  Id.  316;  O'MaUey  ▼.  Dom^ 
73  Id.  403;  Phoenix  Ins.  Co,  ▼.  Lawrenet,  81  Id.  621. 

The  principal  case  is  cited  to  the  point  that  it  ia  proper  in  some  oaaea 
to  infltmct  a  jnry  what  their  verdict  mast  be  if  they  find  partioalar  facta  to 
be  proved,  in  UiUabiddle  v.  State,  35  Ohio  St.  67;  and  ia  cited  to  the  point 
that  it  ia  error  for  the  conrt  to  base  a  charge  to  the  jnry  on  a  state  of  facts 
purely  conjectural,  and  aa  to  which  it  affirmatively  appears  no  evidence  was 
given  at  the  trial,  in  Union  etc  In$.  Co.  v.  Cheater,  36  Id.  210.  ' 


CbITTENDBN    V.    LiNGLB. 

fl4  Ohio  Stats,  182.  | 

AoquiaiTiON  of  Title  bt  Plaintiff  in  Replevin  Suit.  —Property  was 
levied  on  by  a  constable  by  virtue  of  an  execution  in  hia  handa,  and  was 
afterward  replevied  by  one  claiming  title  thereto  by  purchase  from  the 
judgment  debtor  prior  to  the  levy.  The  plaintiff  in  replevin  gave  aa 
undertaking,  in  all  reapecta  according  to  law.  Held,  that  on  executing 
such  undertaking,  the  right  of  poaaeaaion,  and  all  the  intereat  which  the 
conatable  had  acquired  by  hia  levy,  paaaed  to  and  became  vested  in  the 
plaintiff  in  replevin,  even  aaauming  that  hia  alleged  porchaae  waa  fraudu* 
lent  and  void  as  againat  creditora;  and  such  right  of  poaaeaaion  and  inter- 
sat  are  paramount  to  any  to  be  acquired  by  a  subsequent  levy,  and  if  a 
subsequent  levy  is  made,  and  the  oiEcer  sella  the  property,  auch  plaintiff 
in  replevin  has  a  remedy  by  action  of  replevin  againat  the  purchaser. 

Error  to  the  court  of  common  pleas  of  Fulton  County. 
Action  of  replevin  to  recover  posBession  of  a  horse.  Verdict 
and  judgment  in  favor  of  the  defendant,  and  the  plaintiff's 
motion  for  a  new  trial  overruled.  It  appeared  from  the  evi- 
dence that  the  original  owner  of  the  horse  gave  the  plaintiff  a 
chattel  mortgage  thereon,  prior  to  the  levy  of  an  execution  on 
the  same  property  by  one  Lake,  as  constable;  that  the  plaintiff 
commenced  an  action  in  replevin  against  Lake  to  recover  pos- 
session of  the  horse,  which  was  replevied,  and  taken  firom  the 
possession  of  Lake,  the  plaintiff  giving  an  undertaking  in  con- 
formity  with  law;  and  that  the  said  action  of  replevin  waa 
still  pending  in  the  common  pleas  of  Williams  County.    Soon 
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afkei;  this,  the  sheriff  of  Williains  County  seized  and  sold  the 
horse  as  the  property  of  the  plaintiff's  mortgagor  to  the  de- 
fendant, from  whom  it  was  again  replevied  by  the  plaintiff  in 
this  action.  The  plaintiff  assigned  for  error  the  refusal  of  the 
court  to  charge  the  jury  as  requested,  and  the  charge  as  given. 
Other  statements  in  the  opinion  sufficiently  present  the  case. 

Foeier^  PraU^  Handy j  LemmoUj  and  Commager,  for  the  plain- 
tiff in  error. 

Murray  J  Ldand^  Leggettj  BraUey^  and  Oreer^  for  the  defend- 
ant in  error. 

By  Court,  Wilder,  J.  In  the  court  below,  the  plaintiff 
claimed  the  right  to  recover:  1.  On  the  strength  of  his  chattel 
mortgage;  and  that  failing,  2.  On  the  ground  that  in  an  action 
of  replevin  still  pending  in  Williams  County,  in  his  favor, 
against  the  constable,  Azel  Lake,  he  had  caused  the  property 
to  be  replevied,  and  had  given  an  undertaking  in  conformity 
with  all  the  requirements  of  the  law.  The  defendant  claimed 
that  the  plaintiff,  if  he  failed  on  his  chattel  mortgage,  by  rea- 
son of  it  being  found  to  be  fraudulent  and  void  as  against  the 
creditors  of  Delos  S.  Crittenden,  could  take  nothing  by  virtue 
of  his  proceeding  in  replevin  against  the  constable,  Azel  Lake; 
and  this  latter  seems  to  have  been  the  view  of  the  court  be- 
low, and  so  its  charge  must  have  been  understood  by  the  jury. 

In  the  case  of  Smith  v.  McGregor^  10  Ohio  St.  461,  this  court 
established  the  principle  that  when  one  claiming  the  right  of 
property  and  of  possession  to  personal  property,  brings  replevin 
against  the  person  having  the  actual  possession,  and  claiming 
property  in  the  goods,  causes  the  goods  to  be  seized,  and  de- 
livered to  him,  and  giving  a  bond,  with  surety,  as  required  by 
the  statute,  ^'the  bond  takes  the  place  of  the  property  to  the 
extent  of  the  interest  of  the  defendant  in  replevin,"  and  to 
that  extent  the  plaintiff  in  replevin  becomes  invested  with  the 
property.  Assuming  that  the  chattel  mortgage  of  the  plain- 
tiff was  fraudulent  and  void  as  against  creditors,  the  horse  in 
controversy  was  subject  to  levy  as  the  property  of  Delos  S. 
Crittenden,  the  judgment  debtor.  The  constable.  Lake,  by 
virtue  of  his  levy,  acquired  the  right  of  possession,  and  a 
qualified  property  in  the  horse,  an  interest  to  the  extent  of 
the  amount  of  his  execution.  If  the  plaintiff,  in  his  action  of 
replevin,  caused  the  horse  to  be  seized  and  delivered  to  him, 
or  DeloB,  as  his  agent,  and  gave  a  bond  such  as  is  required  by 
the  statute,  the  right  of  possession,  and  the  qualified  property 
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and  interest,  which  Lake  had  acquired  by  his  levy,  passed  to 
and  became  vested  in  the  plaintiff.  As  the  rights  of  Lake 
were  paramount  to  any  to  be  acquired  by  a  subsequent  levy, 
so,  after  his  replevin  and  giving  bond,  the  plaintiff's  rights 
were  paramount  to  any  acquired  by  the  subsequent  levy  by 
the  sheriff  of  Williams  County. 

It  is  claimed  in  argument  by  the  defendant's  counsel  that 
inasmuch  as  ^^  fraud  vitiates  all  that  it  touches,"  although,  as 
between  the  parties  in  the  original  action  of  replevin,  "the 
plaintiff's  bond  took  the  place  of  the  property,"  yet  the  plain*- 
tiff  acquired  nothing  as  against  the  other  creditors.  We  do 
not  think  so.  This  would  be  extending  the  consequences  of 
his  original  fraudulent  claim  to  manifest  injustice.  The 
other  creditors  are  not  sufferers  or  prejudiced  by  that  claim. 
Whatever  interest  remained  above  what  was  necessary  to 
satisfy  the  execution  first  levied  could  be  reached  by  them  as 
well  as  though  the  horse  had  continued  in  the  hands  of  the 
constable.  They  could  levy  their  executions,  and  in  a  proper 
mode  make  such  levies  available.  If,  therefore,  the  sheriff  of 
Williams  County  could  legally  seize  the  horse,  and  sell  and 
convey  any  interest  in  him,  the  title  and  interest  conveyed  to 
the  purchaser  would  be  subject  to  the  plaintiff's  paramount 
claim. 

But  could  the  sheriff  legally  take  the  possession  from  the 
plaintiff,  and  sell  and  convey  so  as  to  give  the  purchaser  a 
right  of  possession  as  against  the  plaintiff?  This  latter  ques- 
tion it  is  not  necessary  for  us  to  decide  in  determining  the 
case  as  submitted  to  us;  but  as  this  question  may  arise  on 
the  retrial,  we  have  considered  it,  and  we,  or  at  least  a  major- 
ity of  the  court,  are  of  opinion  that  he  could  not.  Had  the 
horse  remained  in  the  possession  of  the  constable,  it  is  clear 
that  the  sheriff  could  not  have  taken  him  out  of  the  consta- 
ble's hands,  and  as  the  plaintiff  acquired  the  same  right  of 
possession,  qualified  property,  and  interest,  that  the  constable 
had,  neither  could  the  sheriff  take  him  from  the  plaintiff's 
possession;  nor  could  the  purchaser  at  the  sheriff's  sale  ac* 
quire  a  title  protecting  him  against  the  plaintiff's  superior 
claim.  The  action  of  replevin  was  a  rightful  remedy  for  the 
plaintiff  against  the  sheriff  while  the  horse  was  in  his  posses* 
sion,  and  against  the  purchaser  after  the  sale  and  delivery  to 
him. 

The  judgment  of  the  common  pleas  must  be  reversed,  and 
the  cause  remanded. 
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Peck,  C.  J.,  and  BRmKERHOFF  and  Scott,  JJ.,  concnrred. 

Ranney,  J.,  concurred  in  the  reversal  of  the  judgment,  but 
dissented  from  the  third  proposition  in  the  syllabvs. 


Thb  frinczpal  case  is  otted  to  the  point  that  when  a  plaintiff  in  replevin 
gets  poBsesnon,  under  a  claim  of  a  special  interest  against  the  general 
owner,  the  bond  takes  the  place  of  the  defendant's  interest,  to  the  extent  of 
ibe  mterost  claimed  by  the  plaintiff,  in  LuffenbecU  v.  Lemeri,  42  Ohio  St.  9. 

Whxn  Rbfuevin  Lns,  aki>  Titls  akd  Possession  Nbcbssast  to  Maik- 
VAIN:  8ai{ford  Ufg.  Co,  y,  Wiggm,  40  Am.  Dec  198;  BriU  v.  AykU,  62  Id. 
S82;  Harian  ▼.  Harlan,  52  Id.  612;  Johnson ▼.  Camley,  61  Id.  762,  aodnots 
766;  Aidm  t.  Cfaner,  81  Id.  490;  Trudo  v.  Anderson,  81  Id.  796. 


PtaLLiPs  V.  Elwell. 

[14  Ohio  Stats.  240.] 

g^JMnVE  ASBWXB  GW  WITNESS  TO  QUESTION  IN  ChIXF  DOBS  NOT  PBBOLUDB 

Adtsbsi  Pabtt,  apon  cross-examination,  from  requiring  the  witness  to 
reaffirm  or  deny  his  previous  statement,  and  to  give  a  detail  of  the  wt- 
oomstanoes  sorroonding  the  fact  to  which  he  has  testified,  and  tending 
to  disprove  its  existence. 

OmoiAL  Bbtobn  Duly  Made  ufon  Process  bt  Sworn  Officer  is  con- 
elusive  of  the  facts  therein  stated,  until  vacated  or  set  aside  by  due  coarse 
of  law,  as  between  the  parties  and  privies  to  the  suit  and  others  whoss 
rights  are  necessarily  dependent  upon  it;  but  as  to  all  other  persons, 
such  return  is  prima  /ode  evidence  only  of  the  facts  stated  in  it,  and 
subject  to  be  disproved. 

PMvaes  Who  abb  Concluded  bt  Official  Return  Madb  upon  Proobbi 
by  sworn  officer  are  those  whose  privity  would  enable  them  to  maintain, 
aa  aotton  against  the  officer  for  a  false  return  to  such  process. 

Ebbob  to  the  district  court  of  Trombull  Coxintj.  The 
opinion  states  the  case. 

Oeorge  M.  TutUe,  for  the  plaintiff  in  error. 
Cox  and  Spear^  for  the  defendants  in  error. 

By  Court,  Peck,  C.  J.  The  plaintiff  below,  in  his  petition, 
demanded  damages  for  the  wrongful  taking  and  conversion  of 
a  horse,  the  property  of  the  plaintiff,  and  taken  from  his  pos- 
session by  defendants. 

The  defendants,  Elwell  as  plaintiff  in  a  suit  before  a  justice 
of  the  peace  against  one  J.  B.  Phillips,  and  Thomas  J.  Seely, 
as  constable,  serving  process  in  that  action,  severally  answer 
and  justify  the  seizure  and  appropriation  of  the  horse,  under 
an  order  of  attachment  issued  by  the  justice  in  that  action 
against  the  property  of  said  J.  B.  Phillips,  alleging  that  the 


374  PuiLLips  V,  Elwell.  [Ohio^ 

horse  was  duly  taken  under  that  order,  and  was,  at  the  time 
of  its  seizure,  the  property  of  J.  B.  Phillips,  and  that  any  pre- 
tended transfer  of  the  horse  by  J.  B.  to  G.  W.  Phillips,  if  any 
such  was  made,  was  subsequent  to  its  seizure  under  said 
order,  and  was  also  fraudulent  as  against  said  John  J.  Elwell. 

The  new  matter  stated  in  the  answer  in  justification,  and 
not  by  way  of  counterclaim  or  set-off,  was  pleaded  prior  to  the 
amendment  of  1857,  authorizing  replies  in  such  cases,  and 
was  therefore  to  be  regarded  as  controverted  by  the  plaintiff, 
and  its  truth  or  falsity  involved  in  the  issues  submitted  to  the 
jury. 

The  cause  was  tried  by  a  jury  in  Trumbull  common  pleas, 
and  the  bill  of  exceptions  informs  us  that  the  plaintiff,  having 
offered  testimony  tending  to  prove  the  issues  on  his  part, 
rested;  and  that  thereupon  the  defendants,  among  other  things, 
gave  in  evidence  the  order  of  attachment  in  the  case  of  Elwell 
V.  /.  B.  PhlllipSj  and  also  offered  the  returns  thereon,  signed 
by  Seely  as  constable.  The  first  return  exhibited  an  inter- 
lineation, in  a  different  handwriting  and  ink,  of  the  words, 
"In  presence  of  two  respectable  freeholders,  W.  H.  Howe  and 
B.  F.  Flowers";  and  the  second  return,  which  was  more 
extended  and  somewhat  variant  in  its  details  from  the  first, 
was  also  in  a  different  ink  and  handwriting. 

The  plaintiff  objected  to  the  introduction  of  these  retoms, 
without  some  further  proof;  whereupon  the  defendants  called 
the  constable,  Seely,  to  the  stand,  who  testified  that  he  re- 
ceived the  order  at  its  date,  executed  the  same,  and  made  his 
return  to  the  justice,  and  that  the  return  on  the  order  was  his 
return.  Thereupon  the  plaintiff,  by  way  of  cross-examination, 
propounded  to  the  witness  Seely  the  following  interrogatory: 
"State  which  of  said  returns,  if  either,  was  made  by  you  in  the 
lifetime  of  said  order,  and  prior  to  your  return  and  delivery 
thereof  to  the  justice."  To  this  interrogatory  the  defendants 
objected,  and  the  court  sustained  their  objection,  and  would 
not  permit  it  to  be  answered  by  the  witness. 

The  plaintiff,  thereupon,  still  cross-examining  said  witness, 
propounded  to  him  this  further  interrogatory:  "State  whether 
you  ever  subscribed  or  made  the  return,  as  it  now  appears 
with  said  interlineation  therein,  upon  said  order  of  attach- 
ment." The  defendants  objected  to  this  question  also,  and 
the  court  sustaining  the  objection  would  not  permit  the  wit- 
ness to  answer  it 

The  plaintiff  then  offered  to  prove  by  the  witness,  Seelji 
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Uiat  the  horse  was  taken,  secretly  and  in  the  night  season,  by 
the  defendants,  from  the  possession  of  the  plaintifiT,  without 
any  declaration  of  its  seizure  under  the  order,  and  removed 
into  another  township,  some  eight  miles  distant,  where,  on 
the  next  day,  the  attachment  was  proclaimed  and  the  prop- 
erty appraised.  That  the  first  return,  without  the  interlinea- 
tion, was  the  only  return  made  by  the  constable  to  the  justice, 
and  that  the  interlineation  in  the  first,  and  all  of  the  second 
return,  were  made  by  attorneys  of  the  defendants,  at  various 
times  during  the  pendency  of  the  present  suit,  long  after  the 
legal  custody  and  control  of  the  order  had  passed  from  said 
constable,  and  the  last,  indeed,  after  his  office  had  terminated, 
without  any  varification  of  the  truth  of  the  amendments,  or 
leave  granted  to  make  the  same. 

We  are  of  the  opinion  that  in  these  rulings  of  the  court 
of  common  pleas  there  is  manifest  error,  and  that  the  district 
court  therefore  erred  in  affirming  its  judgment  against  the 
plaintiff  below. 

The  court  of  common  pleas  seems  to  have  made  these  rul- 
ings on  the  ground  that  the  return  of  the  constable  upon  the 
order  of  attachment  was  conclusive  as  between  the  parties  to 
the  last  suit,  until  vacated  and  set  aside,  and  that  the  ques- 
tions asked  upon  cross-examination,  and  the  proof  offered  to 
be  made,  were  incompetent,  as  only  tending  to  contradict  that 
return. 

If  the  official  return  of  the  constable  on  the  order  of  attach- 
ment was  conclusive  as  between  the  parties  to  the  last  action, 
it  would  not,  in  our  opinion,  authorize  the  ruling  out  of  the 
questions  asked  upon  cross-examination  of  the  constable.  In 
that  event,  the  question  would  be,  whether  the  returns  exhib- 
ited were  the  official  returns  of  the  constable  or  not  He  had 
testified  that  they  were,  and  the  interrogatories  propounded 
were  pertinent,  and  had  a  direct  bearing  upon  the  fact  in  issue. 
The  questions  were  clearly  within  the  proper  limits  of  a  cross- 
axamination,  and  if  answered  either  way,  would  have  shed 
some  light  upon  the  official  character  of  the  returns,  and  the 
credibUity  of  the  witness. 

The  answer  to  a  question  in  chief,  however  positive,  ought 
not^  and  certainly  does  not,  preclude  the  adverse  party,  upon 
cross-examination,  from  requiring  the  witness  to  reaffirm  or 
deny  his  previous  statement,  and  to  give  a  detail  of  the  cir- 

cnmstances  surrounding  the  fact  to  which  he  has  testified,  and 

Imding  to  disprove  its  existence. 
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ThiB  was  the  evident  scope  and  object  of  the  questions  pro- 
pounded; and  we  think  they  should  have  been  answered  by 
the  witness. 

The  offer  to  prove  by  the  same  witness  certain  specified  facts 
in  regard  to  the  making  of  said  returns  is  a  sufficient  indica- 
tion of  what  he  expected  to  prove  by  said  witness,  to  take  the 
case  out  of  the  rule  laid  down  in  Holliater  v.  RezTiorj  9  Ohio 
St.  L 

We  do  not,  however,  assent  to  the  position  that  the  return 
of  the  constable  upon  the  order  of  attachment,  if  duly  made, 
was  conclusive  of  the  facts  therein  stated,  as  against  George 
W.  Phillips,  the  plaintiff  in  the  second  suit.  The  most  which 
can  be  claimed  for  it,  upon  principle  and  authority,  in  our 
opinion,  is,  that  it  is  prima  facie  evidence  of  the  facts  therein 
stated;  but  like  any  other  prima  facie  case  is  subject  to  be 
contradicted  or  disproved  by  other  testimony.  And  this  prima 
facie  effect  given  to  the  process,  as  against  persons  not  parties 
to  the  process,  or  the  proceeding  in  which  it  was  issued,  is 
rather  anomalous  in  legal  proceedings;  and  seems  to  be 
"  allowed  on  the  ground,"  as  stated  in  Barrett  v.  Copeland^  18 
Vt.  69  [44  Am.  Dec.  362],  "of  the  general  credit  due  to  the 
return  of  such  an  officer  in  cases  where  it  is  his  duty  to  make 
a  return"  :  See  HyahiU  v.  Chivin,  7  Serg.  &  R.  871,  to  the  same 
effect. 

Notwithstanding  some  decisions,  the  weight  of  authority 
clearly  is,  that  an  official  return,  duly  made  upon  process  by  a 
sworn  officer,  in  relation  to  facts  which  it  is  his  duty  to  state 
in  it,  is,  as  between  the  parties  and  privies  to  the  suit  and 
others  whose  rights  are  necessarily  dependent  upon  it,  conclu- 
sive as  to  the  facts  stated  therein,  until  vacated  or  set  aside  by 
due  course  of  law;  and  that  as  to  all  other  persons,  such  return 
is  prim^  fade  evidence  only  of  the  facts  stated  in  it,  and 
subject  to  be  disproved:  Cowen  and  Hill's  Notes  to  Phill. 
Ev.  1088-1091;  Gwjnine  on  Sheriffs,  478  et  seq.,  and  cases 
cited;  HUl  v.  Kling.A  Ohio,  137;  Angier  v.  ^«^,26  N.  H.  105; 
DOUr  V.  Roberts,  18  Serg.  &  R.  60  [15  Am.  Dec.  678];  Bott  v. 
BunxeUy  11  Mass.  165;  Whitaker  v.  Sumwr,  7  Pick.  655  [19 
Am.  Dec.  298];  Barrett  v.  Copdand,  18  Vt.  69  [44  Am.  Dec. 
862];  WiUon  v.  Huret,  1  Pet.  C.  C.  441;  Bruce  v.  Holden,  21 
Pick.  189,  190;  1  Lofft,  872. 

It  is  said  in  some  of  the  elementary  treatises,  that  parties 
and  privies  are  concluded  by  such  return;  but  a  careful  con- 
sideration of  the  cases,  as  well  as  the  reason  of  the  mle,  will 
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confine  it  to  those  whose  privity  is  such  as  entitle  them  to 
have  the  return  set  aside,  to  maintain  an  action  against  the 
ofiScer  for  a  false  return.  And  upon  principle,  certainly,  none 
others  should  be  concluded  by  it.  In  Witherill  v.  Ooss,  26  Vt. 
750,  Isham,  J.,  in  considering  this  rule,  remarks:  ''The  true 
principle  governing  the  case,  we  apprehend,  is  this:  wherever 
there  is  sufficient  privity  to  enable  a  party  to  sustain  an  action 
against  an  officer  for  a  false  return,  that  return  is  conclusive 
in  the  proceedings  under  which  it  was  made,  and  the  party 
injured  is  driven  to  his  action  against  the  officer;  but  as  to 
third  persons  where  no  such  privity  exists,  and  no  such  action 
can  be  sustained,  the  return  is  not  conclusive.'' 

In  the  case  at  bar,  the  plaintiff  was  not  a  party  to  the  suit 
in  which  the  return  was  made;  but  held  the  possession,  and 
claimed  the  property  in  the  horse  at  the  time  of  its  seizure, 
under  a  prior  transfer  by  the  defendant  in  attachment.  These 
fitcts  were  in  issue  before  the  jury,  and  evidence  had  been  in- 
troduced tending  to  prove  them,  when  he  was  thus  precluded 
by  the  rulings  of  the  court  from  questioning  the  truth  of  the 
return  offered  in  evidence,  or  of  limiting  its  effect  as  evidence. 

It  is  manifest  that  the  plaintiff's  title  to  the  horse  was  not 
involved  in  the  suit  in  which  the  return  was  made, — a  judg- 
ment either  way  would  not  have  affected  him,  and  a  sale 
under  the  attachment  would  not  have  divested  him  of  his  title. 
The  whole  proceedings  in  that  suit  were,  as  to  him,  res  inter 
€dio8  acta.  He  had  therefore  no  right  to  interpose  in  that 
suit  and  ask  a  vacation  of  the  return,  and  for  the  same  reason 
could  have  maintained  no  action  against  the  constable  for 
such  false  return. 

These  considerations,  under  the  authorities  referred  to,  seem 
conclusive  of  the  right  of  the  plaintiff  to  submit  the  testimony 
offered  to  the  jury.  That  testimony  tended  to  prove  that  the 
official  return  of  the  constable  consisted  of  only  that  part  of 
the  first  return  which  is  in  these  words:  '^  Received  this  at- 
tachment, December  27th,  and  attached  one  horse  and  buggy 
and  harness,  between  one  and  two  o'clock,  a.  m.  Thomas 
J.  Seely,  constable." 

If  a  return  thus  meager  is  sufficient,  under  the  extraordi- 
nary remedy  of  attachment,  to  make  a  valid  appropriation  of 
the  property  attached,  which  we  do  not  wish  to  be  understood 
as  admitting,  still  it  is  manifest  that  the  ruling  of  the  court,  in 
excluding  the  testimony  offered,  was  or  might  be  prejudicial 
to  the  plaintiff,  and  therefore  good  cause  of  reversal. 
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The  constable  had  testified,  substantially,  that  all  the  re- 
turns indorsed  upon  the  order  constituted  his  return  to  it,  and 
the  ruling  of  the  court,  even  as  qualified  by  us,  made  all  those 
returns  at  .least  prima  facie  evidence  of  all  the  facts  stated  in 
them,  and  thereby  required  the  plaintiff  to  meet  and  over- 
come a  prima  facie  case,  created  in  part  by  returns  inofficial 
in  their  character.  The  ruling  of  the  court  enlarged  the  prima 
facie  case  the  plaintiff  was  required  to  meet  and  disprove,  and 
was  therefore  prejudicial  to  the  plaintiff. 

Judgments  of  the  district  court  and  court  of  common  pleas 
reversed,  and  cause  remanded  to  the  common  pleas  for  further 

proceedings. 

• 

Brinkerhoff,  Scott,  Ranney,  and  Wilder,  JJ.,  concurred. 


Party  has  Right  to  Cboss-£xamink  Adversb  WmvssSy  who  hM  been 
examined  in  chief,  fully  as  to  his  knowledge  touching  any  and  aU  facta  ma- 
terial to  the  case:  FraUch  v.  Prealq/t  G5  Am.  Dec  413. 

Answers  of  Witness  Made  upon  Cross-examination  aa  to  ooUatenJ 
matters  are  conclusive:  FUtdier  v.  Boston  etc  R.  R.,  79  Am.  Deo.  695. 

OmoER's  Rkfurn  of  Service  on  Writ  cannot  bb  Travxbsbd  by  par- 
ties or  privies,  except  for  fraud  or  collusion:  TiUman  t.  Davist  73  Am.  Dea 
7B0^  and  note  789. 


Seabs  V.  Hanks. 

[14  Ohio  State,  298.] 

CONVXTANOB    SsT    ASIDE    FOR    FrAUD,   AT    SUTT   OF   JODGFMZHT  ObXDTIOBI^ 

cannot^  upon  execution  issued  under  the  decree  in  the  case,  be  set  op  by 
such  creditors  as  a  bar  to  the  debtor's  claim  of  a  family  homestead  ex- 
empt from  sale  on  such  execution. 

Object  of  Homestead  Act  is  to  Protect  Debtor's  Familt,  and  its  pro- 
visions protect  his  family,  as  against  his  creditor,  iu  the  enjoyment  of  an 
actual  homestead,  irrespective  of  the  title  or  tenure  by  which  it  is  held. 

Ukdxr  Statute  Proyiding  that  Homestead  mat  bb  Skt  off  on  Appu- 
GATION  OF  "Debtor  or  his  wife,  his  agent  or  attorney,'*  to  "the  sheriil 
or  other  officer  executing  any  writ  of  execution  founded  upon  any  judg- 
ment or  decree,"  it  is  sufficient  if  the  debtor  asserts  his  claim  to  a  homo- 
stead  when  such  officer  is  about  to  execute  the  writ  of  execution  or  order 
of  sale;  it  is  not  necessary  to  assert  the  claim  before  judgment  and  order 
of  ssla. 

Motion  to  set  aside  appraisement  and  sale  of  real  estate,  eto. 
The  opinion  states  the  case. 

Baker  and  CcUinSj  for  the  plaintifEk 
E.  BtmUj  for  the  defendants. 
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By  Court,  Scott,  J.  This  action  was  brought  by  the  plain- 
tiffs, who  are  judgment  creditors  of  the  defendant,  Elijah  S. 
Hanks,  for  the  purpose  of  setting  aside  a  conveyance  made  by 
Hanks  and  wife  to  their  minor  children,  and  procuring  the 
sale  of  the  real  estate  so  conveyed,  for  the  satisfaction  of  their 
several  judgments.  The  court  below  found  and  declared  the 
conveyance  fraudulent  and  void  as  against  creditors,  and 
ordered  the  property  to  be  sold.  An  order  of  sale  was  accord- 
ingly issued  and  placed  in  the  hands  of  the  sheriff,  when 
Hanks  and  wife  demanded  of  the  officer  that  a  homestead 
should  be  set  off  for  them  in  the  property  about  to  be  ap- 
praised and  sold.  The  sheriff  refused  to  recognize  their  right 
to  a  homestead  in  the  premises,  and  sold  the  whole  property, 
in  disregard  of  their  claim.  Upon  return  of  his  proceedings, 
Hanks  and  wife  moved  the  court  to  set  aside  the  appraise- 
ment and  sale,  and  in  support  of  their  motion,  showed  that 
all  said  judgments  were  rendered  upon  causes  of  action  which 
accrued  subsequent  to  the  taking  effect  of  the  statute  of  March, 
1850,  exempting  homesteads  from  forced  sale  on  execution; 
that  said  property  was  actually  occupied  by  them  as  their 
fiamily  homestead,  and  had  been  so  occupied  by  them  with 
their  said  minor  children,  from  a  period  anterior  to  the  accru- 
ing of  any  of  said  causes  of  action.  The  court  of  common  pleas 
overruled  the  motion,  on  the  grounds  that  Hanks  and  wife,  by 
their  conveyance  to  their  children,  were  precluded  from  claim- 
ing a  homestead  in  the  premises;  and  thereupon  the  sale  made 
by  the  sheriff  was,  on  motion  of  the  plaintiffs,  confirmed.  The 
defendants  appealed  to  the  district  court,  wherein  the  question 
was  reserved  to  this  court  for  decision.  Whether,  under  the 
circumstances  shown,  Hanks  and  wife  were  not  entitled  to 
have  their  motion  sustained,  and  the  appraisement  and  sale 
set  aside,  is  the  single  question  presented  for  our  consideration 
by  the  reservation  of  the  district  court. 

On  behalf  of  the  plaintiffs,  it  is  claimed  that  Hanks  and 
wife  arc  not  entitled  to  the  benefits  of  the  statute  exempting 
homesteadsj  because  of  their  prior  conveyance  of  the  prem- 
ises to  their  children,  whereby  they  divested  themselves  of  all 
Interest  in  the  property  conveyed;  and  that,  as  this  convey- 
ance is  valid  as  between  the  parties,  and  only  void  as  against 
creditors,  to  allow  the  homestead  daim  in  this  case  would  be 
to  permit  one  person  to  claim  a  homestead  in  the  property  of 
others.  We  do  not  perceive  the  force  of  this  argument,  as 
OQudng  from  these  plaintiffs.    If  it  be  sound,  HankSi  the 
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debtor,  has  a  very  narrow  standing  in  court  upon  the  question 
of  ownership.  For  it  is  clear  that,  as  against  these  plaintiffs, 
the  decree  of  the  court  having  declared  his  conveyance  to  his 
children  fraudulent  and  void,  he  is  no  longer  permitted  to 
question  the  right  of  his  creditors  to  proceed  against  the  prop- 
erty as  his,  and  to  sell  it  for  the  satisfaction  of  their  claims 
against  him;  and  at  the  same  time,  that  as  his  conveyance  is 
vaUd  as  between  grantors  and  grantees,  he  is  estopped  from 
claiming  as  against  these  same  plaintiffs,  who  are  asserting 
the  rights  of  creditors,  that  he  has  any  interest  whatever  in 
the  property.  And  yet,  though  estoppels  are  mutual,  the 
plaintiffs  claim  a  right,  notwithstanding  the  conveyance,  to 
regard  the  property  as  still  belonging  to  their  debtor,  and  at 
the  same  time  disregarding  the  decree  which  they  have  asked 
and  obtained,  to  insist  that  their  debtor  has  no  interest  what- 
ever in  the  premises.  The  debtor  is  estopped  equally  from 
claiming  and  from  disclaiming,  while  the  creditor  may  do 
either,  and  each  in  turn,  as  his  interest  may  dictate.  Such  a 
position  can  hardly  be  maintained. 

The  rights  of  the  plaintiffs  in  this  action  are  only  those 
which  belong  to  creditors,  seeking  to  set  aside  a  voluntary 
conveyance  of  their  debtor,  made  in  fraud  of  their  rights;  and 
to  enforce  their  judgment  liens  against  the  property  so  con- 
veyed. Their  claim  is  not  under  or  through  the  fraudulent 
conveyance,  but  adverse  to  it;  and  when,  at  their  suit,  it  has 
been  set  aside,  and  declared  wholly  void  as  against  them,  they 
cannot  be  allowed,  as  creditors,  to  set  up  this  void  conveyance, 
against  which  they  are  claiming,  for  the  purpose  of  enlarging 
their  rights  or  remedies  against  their  debtor;  or  for  the  pur- 
pose of  estopping  him  from  the  assertion  of  the  rights  which 
he  would  otherwise  have  as  against  them.  As  between  credi- 
tor and  debtor,  the  deed  is  simply  void,  and  cannot  therefore 
affect  the  rights  of  either. 

A  judgment  creditor's  lien  is  only  upon  the  property  of  his 
debtor;  and  the  purchaser  at  sale  on  execution  tsJ^es,  in  gen- 
eral, only  the  debtor's  title.  If  the  debtor  have  no  title  or  in- 
terest in  the  property  levied  on,  there  is  nothing  for  the  creditor 
to  sell;  and  it  is  not  competent  for  the  creditor,  while  selling 
the  alleged  title  of  his  debtor,  to  deny  his  right  to  a  homestead 
on  the  ground  that  he  has  no  interest  in  the  property  about  to 
be  sold.  If  he  has  an  interest  in  the  homestead  property 
which  the  creditor  can  sell,  he  has  interest  enough  to  secure 
his  homestead  from  sale.    The  validity  of  the  fraudulent  coh' 
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Teyance,  as  between  the  parties  to  it,  is  no  concern  of  the 
oreditor's  when  it  has  been  set  aside  as  to  him.  All  he  can 
ask  is,  that  as  against  him  it  shall  confer  no  rights  upon  any 
one.  Were  these  plaintiffs  judgment  creditors  of  the  fraud- 
ulent grantees,  and  levying  their  execution  as  such,  the  case 
would  be  entirely  different;  and  it  might  then  well  be  said  in 
response  to  the  present  claim  of  Hanks,  that  one  person  can* 
not  have  a  homestead  in  the  property  of  another. 

The  humane  policy  of  the  homestead  act  (Swan  &  C.  St. 
1145),  seeks  not  the  protection  of  the  debtor,  but  its  object  is  to 
protect  his  family  from  the  inhumanity  which  would  deprive  its 
dependent  members  of  a  home.  Its  benefits  can  only  be  claimed 
by  heads  of  families;  married  persons  living  together  as  hus- 
band and  wife;  and  widowers  or  widows  having  an  unmarried 
minor  child  or  children  residing  with  them  as  part  of  their 
family  (sections  1  and  4).  And  in  aid  of  this  wise  and  humane 
policy,  the  whole  act  should  receive  as  liberal  a  construction 
as  can  be  fairly  given  to  it.  We  think  its  provisions  protect 
the  debtor's  family,  as  against  his  creditor,  in  the  enjoyment 
of  an  actual  homestead,  irrespective  of  the  title  or  tenure  by 
which  it  is  held. 

We  have  been  referred,  in  support  of  the  plaintiff's  claim  on 
this  point,  to  a  decision  of  the  supreme  court  of  Michigan  in  a 
case  arising  under  a  homestead  law,  said  to  be  substantially 
similar  to  our  own:  Herschfeldt  v.  Oeorge^  6  Mich.  456.  The 
facts  of  that  case  differ  in  some  important  respects  from  the 
(acts  in  the  present  case,  and  it  is  therefore  unnecessary  to 
question  the  propriety  of  the  decision.  But  it  may  be  remarked 
Uiat  of  the  four  judges  composing  that  court,  one  did  not  sit 
in  the  case;  and  another  refused  to  concur  in  the  reasoning  of 
the  judge  delivering  the  opinion,  and  placed  his  concurrence 
in  the  judgment  on  the  sole  ground  that  the  homestead  claimed 
was  shown  to  be  of  greater  value  than  the  statute  allowed. 
And  what  is  perhaps  still  more  important  to  be  considered, 
the  Michigan  statute,  in  terms,  requires  the  homestead  to  be 
** owned  and  occupied"  by  the  debtor,  while  our  statute  only 
requires  it  to  be  "the  family  homestead  of  a  head  of  a  family.'' 

Two  other  reasons  are  urged  by  counsel  for  plaintiffs,  for 
the  overruling  of  the  claim  of  a  homestead  made  in  this  case: 

1.  Because  the  claim  should  have  been  asserted  before  judg- 
ment and  order  of  sale,  and  comes  too  late  afterward;  and 

2.  That  the  statute  allows  a  homestead  only  as  against  an 
execution  about  to  be  levied  by  a  sheriff,  and  not  as  against 
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an  '^  order  of  sale/'  about  to  be  executed  by  a  master  commis- 
sioner. 

Both  these  objections  may  be  briefly  disposed  of. 

The  mode  and  time,  prescribed  by  the  statute,  for  the  asser- 
tion of  the  debtor's  claim  to  the  exemption  of  a  homestead, 
are;  on  application  of  ^Hhe  debtor,  or  his  wife,  his  agent,  or 
attorney,"  to  '*the  sheriflF,  or  other  oflBcer  executing  any  writ 
of  execution,  founded  on  any  judgment  or  decree,"  etc.  The 
first  section  of  the  act  exempts  the  hotnestead  ''  from  sale  on 
execution  on  any  judgment  or  decree,"  etc.  At  the  time  this 
act  was  passed,  the  distinction  between  suits  at  law  and  in 
chancery  had  not  been  abolished.  And  though  the  final  pro- 
cess on  decrees  in  chancery  for  the  sale  of  property  was  called 
"  an  order  of  sale,"  it  Was  nevertheless  **  a  writ  of  execution 
on  a  decree,"  within  the  meaning  of  the  statute.  Beside,  the 
plaintifis  in  this  action  were  only  asserting  their  rights  as 
judgment  creditors,  and  their  "  order  of  sale  "  merely  took  the 
place  of  an  ordinary  execution  upon  their  judgments.  The 
case  is  clearly  within  the  statute,  and  the  claim  was  made  at 
the  proper  time. 

An  order  may  be  entered  setting  aside  the  appraisement  and 
sale,  pursuant  to  the  motion  of  Hanks  and  wife,  and  remand- 
ing the  case  to  the  court  of  common  pleas  for  execution. 

Peck,  C.  J.,  and  Brinkerhoff,  Rannby,  andAViLDER,  J  J., 
concurred. 


How  Homestead  Acts  arb  Construed :  Deere  t.  Chapman^  79  Am.  Deo. 
850;  oonreyanoe  of  homestead:  Poole  y.  Oerrard,  65  Id.  481,  and  note  482; 
attachment  or  ezecntion  against  homestead:  Fogg  ▼.  Fogg,  77  Id.  715;  Lt«er. 
more  ▼.  Bouielle,  71  Id.  708;  Denegre  v.  Jlaurif  81  Id.  480. 

ExsMPTiON  OF  Homestead  from  Forced  Sale:  See  Sampmm  ▼.  WilUam- 
«0N»  55  Am.  Dec  762;  PooU  ▼.  Oerrard,  65  Id.  481,  note  482;  Acklqf  ▼. 
Chamberlain,  76  Id.  516. 

Abandonment  or  Forfeiture  of  Homestead:  TmnUnmm  t.  Swinney,  71 
Am.  Dec  432,  note;  Shrpherd  ▼.  Cassiday,  70  Id.  372. 

Conveyance  of  Homestead  rt  Hcsrand  wtthovt  Conoctrrsncb  o» 
Wife  is  Void:  Larson  t.  Reynolds,  81  Am.  Deo.  444;  and  see  Sharp  t. 
BaiUy,  81  Id.  489;  Best  v.  Alkn,  81  Id.  338. 

TuE  PRINOIFAL  CASE  IS  CITED  to  the  point  that  a  release  of  dower  by  a 
married  woman  is  binding  only  as  against  the  releasee  and  his  priries,  in 
Ridgway  ▼.  MasUtig,  23  Ohio  St.  296;  Cox  ▼.  Wililer,  2  DUl.  47;  it  is  cited  to 
the  point  that  the  object  of  the  homestead  act  is  to  protect  the  debtor's 
family,  and  should  be  liberaUy  construed  in  favor  of  the  claimant,  in  Regan 
V.  Zeeb,  28  Ohio  St.  485;  McConville  v.  Lee,  31  Id.  451;  Diehl  v.  Friesier,  37 
Id.  477;  and  to  the  first  point  stated  in  the  syllabus,  and  the  principle  held 
to  be  applicable,  in  Trasy  v.  Cover,  28  Id.  65. 
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MoBride  axd  Murphy  v.  Long  worth. 

[14  Ohio  State,  M9.J 

Rights  or  Pctbciiaser  on  Reversal  op  Decree  of  Sale.  —  Lands  encum- 
bered by  various  liens  were  ordered  to  be  sold  at  the  suit  of  oertain  of 
the  lien-holders,  and  on  cross-petitions  of  the  defendant  lienholdera,  and 
one  of  the  latter  became  the  purchaser  at  the  sale.  The  prooeeds  of  th* 
■ale  were  distributed  among  the  several  encumbrancers,  by  order  of 
coorty  according  to  their  ascertained  priorities.  Held,  that  such  pnrdhaaer, 
though  a  party  to  the  suit,  was  entitled  to  the  protection  afforded  by  the 
policy  of  the  statute  to  purchasers  at  judicial  sales,  on  reversal  td  the 
decree  under  which  the  sale  was  made. 

Whssb  Dbcrbb  Ascertains  Amouvts  and  Prioritiss  of  Liens,  and  a 
statutory  penalty  consequent  upon  appeal  is  allowed  on  a  prior  lien,  such 
penalty  is  not  entitled  to  preference,  on  distribution,  over  the  amonnta 
due  on  the  subsequent  liens. 

Bill  of  review,  reserved  in  the  district  court  of  HamiltoD 
County,  seeking  to  reverse  a  decree  of  the  late  supreme  court 
in  that  county,  and  the  subsequent  orders  of  distribution,  etc.^ 
made  thereimder.  One  Longworth  executed  a  deed  of  land  to 
Johnson,  and  the  latter  executed  a  mortgage  back  to  secure 
the  payment  of  the  purchase-money.  Johnson  then  con- 
tracted with  the  complainants,  McBride  and  Murphy,  to  erect 
dwelling-houses  on  the  premises,  which  they  did,  taking  a  lien 
to  secure  them  for  labor  and  materials.  They  filed  their  peti- 
tion in  the  commercial  court  to  collect  the  amount  due  them» 
and  Longworth  filed  his  cross-petition,  asking  a  decree  for 
purchase-money.  One  Young  and  other  lien-holders  were  also 
made  parties  defendant  Johnson  appealed  firom  the  decree 
entered  in  the  commercial  court,  and  the  decree  in  the 
supreme  court  ascertained  the  amounts  and  determined  the 
priorities  of  the  liens  of  the  several  parties,  awarding  penal- 
ties in  addition  to  the  claims  of  Longworth  and  Young,  and 
giving  a  preference  in  their  payment  over  the  complainant's 
lien.  The  decree  directed  a  sale  of  the  property,  and  a  distri- 
bution of  the  proceeds,  Longworth  became  the  purchaser  at 
the  sale,  and  distribution  was  made  as  the  decree  of  the 
supreme  court  directed.  Other  statements  appear  in  the 
opinion. 

/.  T.  Crapseyy  for  the  complainants  in  review. 

V.  WorthingUmy  for  Longworth. 

By  Court,  Scott,  J.  We  find  no  enor  to  the  pKjjudice  of 
the  complainants  in  review  in  the  original  decree  now  sought 
to  be  reversed,  which  would  justify  the  reversal  of  the  order  ol 
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Bale.  The  statute  in  force,  when  these  proceedings  took  place, 
provides:  "That  if  any  judgment  or  judgments,  in  satisfaction 
of  which  any  lands  or  tenements  belonging  to  the  party  hath 
or  shall  be  sold,  shall  at  any  time  thereafter  be  reversed,  such 
reversal  shall  not  affect  or  defeat  the  title  of  the  purchaser  or 
purchasers;  but  in  such  case,  restitution  shall  be  made  of  the 
moneys  by  the  judgment  creditor,  for  which  such  lands  or 
tenements  were  sold,  with  lawful  interest  from  the  day  of  sale": 
Swan's  Stat,  of  1841,  p.  479. 

It  is  true  that  it  was  held  in  the  case  of  H%M)ell  v.  Broad* 
welly  8  Ohio,  120,  that  where  a  mortgagee  purchases  the 
mortgaged  premises  under  judicial  proceedings  had  on  the 
mortgage,  and  continues  to  hold  them  until  the  judicial  pro- 
ceedings are  reversed,  the  mortgagor  may  redeem  the  premises; 
no  new  rights  having  intervened.  The  court  held  in  that  case 
that  the  mortgagee  was  to  be  regarded  as  a  party  merely,  and 
not  as  a  purchaser,  within  the  meaning  of  the  statute.  But 
that  was  a  case  in  which  the  sale  was  ordered  at  the  suit  of 
the  mortgagee  alone,  and  for  the  sole  purpose  of  satisfying  his 
debt.  There  were  no  other  parties  in  interest,  but  the  mort- 
gagor and  mortgagee;  and  as  between  them,  full  justice  could 
be  done  after  reversal.  But  the  case  here  stands  otherwise. 
These  premises  were  sold  under  proceedings  instituted  for  that 
purpose  by  lien-holders  other  than  Longworth;  in  fact,  by  the 
complainants  themselves.  The  sale  was  ordered  at  their  suit, 
and  on  the  cross-petition  of  other  parties  as  well  as  that  of 
Longworth.  Large  portions  of  the  proceeds  of  sale  have  been 
distributed  tmder  the  order  of  the  court  to  other  parties,  who 
may  now  be  insolvent.  Under  these  circumstances,  we  think 
Longworth  is  to  be  regarded  as  a  purchaser;  and  entitled  to 
the  protection  which  it  was  the  policy  of  the  statute  to  afford 
to  purchasers  at  judicial  sales. 

Still,  errors  in  the  distribution  of  the  proceeds  of  sale  may 
well  be  corrected  on  review,  when  the  necessary  parties  are 
before  the  coart.  The  only  parties  complaining  here  are  Mc* 
Bride  and  Murphy,  whose  lien,  by  the  decree  fixing  priorities 
and  making  distribution,  was  postponed  to  those  of  Longworth 
and  Young. 

It  is  alleged  that,  in  ascertaining  the  amount  of  Longworth's 
lien,  credit  was  not  given  for  the  two-hundred-dollar  note  of 
Pinkbine,  which  had  been  transferred  in  payment  to  Long- 
worth;  and  that  the  court  erred  in  giving  the  penalties  allowed 
to  Longworth  and  Young  precedence  over  complainants'  lien. 
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We  have  had  a  careful  computation  made  of  the  amount  of 
Longworth's  claim,  at  the  date  of  the  decree  of  distribution 
(July  28, 1851),  and  find  it  to  be  $7,623.87,  exclusive  of 
penalty.  He  was  allowed  on  distribution,  including  penalty, 
$7,815.03,  being  an  excess  over  the  amount  of  his  lien  of 
1191.16. 

In  the  distribution,  a  penalty  of  $98.48  was  also  allowed  to 
Young.  However  properly  these  penalties  may  have  been 
allowed  as  against  the  debtor,  Johnson,  who  had  appealed  the 
case,  and  who  is  not  complainant  here,  yet  they  were  no  part 
'of  the  debts  secured  by  the  mortgages  of  the  parties,  and  were 
not  entitled  to  preference  in  their  payment  over  the  complain- 
ants' lien.  The  right  to  the  penalties  accrued  in  consequence 
of  the  appeal;  while  complainants  had  a  specific  lien  of  a 
much  older  date. 

We  think  there  was  error  in  the  decree  of  distribution  which 
gave  to  Longworth  $191.16,  and  to  Young  $98.48,  which  should 
have  been  decreed  to  complainants. 

To  this  extent  the  decree  of  distribution  will  be  reversed, 
and  a  decree  entered,  requiring  the  payment  to  complainants 
of  these  sums  by  the  parties  improperly  obtaining  them,  with 
interest  upon  them,  severally,  since  July  28, 1851. 


BsvxBSAL  OF  Dnsn  undkb  Which  Saui  oy  Lasd  n  Hadb  doM  aol 
vicate  th«  nle,  if  the  court  had  jnnadiotion  to  render  the  decree:  Chtaom  t« 
JhnaldKn,  68  Am.  Dec.  723. 

Whin  Judicoal  Sals  wnx  bi  8st  assdh:  Campbett  y.  Oardner,  69  Am, 
Dec  598,  and  note  604. 

FuoBiTT  GW  Lunb,  akd  DxRBMnunov  THXEXOY:  laeffe  v.  Boukux,  76 
Am.  Dea  189,  and  note  202. 

MmmAXi&B  la»  n  StmoBmsAxm  to  Yvxwo^b  Lixir  woa,  Puoi:  Reetr. 
Imimgton,  80  Am.  Dec  741,  and  note  746. 

VATUwrn  ov  BtUM  07  Bkyisw:  See  Brewer  t.  Bewen,  20  Am.  Dec  160; 
T.rom  62  Id.  892;  and  note  896. 


Bailey  v.  Smith. 
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UsuBT  Laws  of  8i!A!n  oy  Nsw  Yobk  havb  No  AmjoATiOH  to  Salb  oi 
Ohosb  nr  AonoN,  and  extend  only  to  the  loan  or  forhearanoe  of  money. 

Pabst  mat  bb  Holdkb  of  Nbootiablb  Papkb  vob  Valub,  in  the  sense  of 
the  eommereial  rale,  although  he  has  not  parted  with  a  eonaideration 
eqval  to  the  face  of  the  paper;  bnt  it  seems  that  he  most  have  paid  for 
tbe  paper  what  it  was  reasonably  and  fairly  worth. 
Am.  Paa  Vol  LXXXIV-^ 
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BoiA  Fmi  Ihix>ssib  oy  Nora  is  not  EimTiin>  to  FoBaaLoa  Bbal  B»- 
TATK  MoBTOAOB  given  to  origiiial  holder  to  Moare  the  pAyment  of  the 
note^  it  appeering  that  hoth  note  and  mortgage  were  freadiilently  ob- 
tained. 

Ebrob  to  iho  dietriot  oourt  of  Lorain  Ckxinty.  Tbe  faoti 
are  stated  in  the  opinion. 

Burle  and  PoppUtonj  for  the  plaintiff  in  error. 

Hiteheockj  Mason,  and  Estep,  for  the  defendants  in  error. 

By  Court,  Ranney,  J.  On  the  eighth  day  of  October,  1853, 
the  plaintiff  gave  to  the  defendant,  Charles  H.  BoUes,  his 
negotiable  promissory  note  for  the  sum  of  $5,370,  and  payable 
two  years  after  date,  with  interest.  Prior  to  the  14th  of  De- 
cember, in  the  same  year,  sundry  payments  had  been  made 
and  indorsed  thereon,  leaving  then  due  the  sum  of  two  thou- 
sand five  hundred  dollars;  and  on  that  day  the  plaintiff  exe- 
cuted and  delivered  a  mortgage  upon  real  estate  situated  in 
Lorain  County  to  secure  this  balance.  On  the  9th  of  June, 
1856,  he  filed  his  amended  petition  against  Bolles,  the  original 
payee  of  the  note, — Kendall  and  Lucas,  through  whose  hands 
the  note  and  mortgage  had  passed  by  assignment,  and  Smith, 
the  then  holder, — to  compel  the  delivery  and  cancellation 
of  these  instruments,  alleging  that  the  note  was  given  for  a 
pretended  patent  right  for  a  machine,  which  was  utterly 
worthless,  whether  patented  or  not;  that  both  the  note  and 
mortgage  were  obtained  by  fraud;  and  that  every  subsequent 
holder  thereof  took  them  with  full  notice  of  the  fraud  and 
want  of  consideration. 

Smith  alone  answered  the  petition,  and  claimed  to  have 
purchased  the  note  and  mortgage  from  Lucas  shortly  before 
they  fell  due,  without  notice  of  any  fraud  or  want  of  con- 
sideration, and  to  be  a  bona  fide  holder  thereof  for  value,  and 
entitled  to  be  protected  as  such. 

No  bill  of  exceptions,  embodying  the  evidence,  having  been 
taken  upon  the  trial  in  the  court  below,  we  have  only  to  con- 
sider whether  the  facts  found  by  the  court  justified  the  judg- 
ment which  was  rendered.  If  any  state  of  the  evidence, 
consistent  with  the  pleadings,  would  justify  the  findings  of 
fact,  which  the  court  made,  we  are  bound  to  presume,  in  sup- 
port of  the  judgment,  that  such  evidence  was  given:  Ide  v. 
ChikrehiU,  14  Ohio  St.  372. 

The  plaintiff  obtained  the  relief  demanded  in  his  petition 
for  everything  beyond  t'ae  amount  paid  by  Smith  for  the  note 
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and  mortgage,  with  interest  thereon;  and  for  that  amount  an 
affirmative  judgment  for  the  sale  of  the  mortgaged  premises 
was  rendered  in  favor  of  Smith,  and  the  plaintiff  was  ordered 
(o  pay  the  costs  of  the  action. 

This  judgment  was  founded  upon  a  finding  by  the  court 
{hat  the  note  was  obtained  by  fraud  and  without  considera- 
tion, of  which  the  intermediate  parties,  Kendall  and  Lucas, 
had  notice,  and  that,  as  against  them  and  BoUes,  the  plaintiff 
was  entitled  to  the  relief  prayed  for  in  his  petition;  but  the 
court  further  find  that  Smith  purchased  the  note  and  mort- 
gage from  Lucas  in  September,  1855,  and  paid  therefor  $1,250, 
without  knowledge  of  the  fraud  and  want  of  consideration 
existing  between  the  original  parties,  and  is  entitled  to  hold 
the  mortgage  for  the  sum  so  paid,  with  interest,  and  to  recover 
thereon  for  that  amount.  Passing  by,  without  any  remark, 
the  objection  that  this  affirmative  judgment  in  favor  of  Smith 
could  not  have  been  rendered  without  a  distinct  counterclaim 
interposed  by  him,  and  coming  at  once  to  the  merits  of  the 
controversy,  it  is  evident  that  the  judgment  can  only  be  sup- 
ported upon  the  establishment  of  the  two  propositions:  1. 
That  upon  the  facts  found  by  the  court,  taken  in  connection 
with  his  answer  asserting  his  title,  the  defendant  Smith,  in 
the  sense  of  the  commercial  rule,  was  a  bona  fide  holder  of 
the  note,  without  notice  of  the  equities  existing  between  the 
original  parties;  and  2.  That  the  immunity  belonging  to  the 
note  in  the  hands  of  such  a  holder,  in  virtue  of  this  rule,  is 
extended  to  the  mortgage  by  which  it  was  originally  secured, 
and  equally  entitles  the  holder  to  recover  upon  that. 

A  sum  of  money  due  upon  the  ilote,  from  Bailey  to  Smith, 
is  an  indispensable  predicate  upon  which  to  found  a  judgment 
upon  the  mortgage;  and  as  no  personal  judgment  was  ren- 
dered or  attempted,  and  as  both  note  and  mortgage,  until 
they  came  to  the  hands  of  Smith,  are  foimd  to  have  been 
fraudulent  and  void,  it  is  equally  evident  that  he  can  sustain 
his  judgment  only  upon  the  assumption  that  the  attributes  of 
negotiability  belonged  to  the  mortgage  as  well  as  the  note,  and 
if  this  cannot  be  done,  that  the  finding  upon  the  note  falls 
with  the  judgment  rendered  upon  the  mortgage.  Without 
such  finding,  there  can  be  no  such  judgment;  and  with  the 
finding,  there  still  can  be  no  judgment,  if  Smith  only  suc- 
ceeded to  the  rights  of  his  assignor  in  the  mortgage. 

1.  The  court  has  found,  upon  evidence  not  before  us,  but 
which  we  are  bound  to  presume  was  satisfactory  and  sufficient, 
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that  Smith  parchased  without  notice  of  the  fraud,  and  for  a 
valuable  conidderation  paid  at  the  time.  But  as  no  proof 
could  have  been  legally  given,  contradictory  of  the  statements 
of  his  answer,  it  is  readily  conceded  that  no  presumption  can 
be  indulged  Uiat  a  better  title  was  proved  than  is  therein  set 
forth.  In  this  answer,  he  says  that  ^'he  bought  said  note  and 
mortgage  of  said  Lucas  before  the  maturity  of  said  note  in 
good  faith.  That  said  Lucas  claimed  to  be  hard  up  for  some 
money;  that  he  represented  said  note  and  mortgage  to  be  good, 
and  tiie  amount  due  on  the  note  well  secured;  that  he  (re- 
spondent) was  imacquainted  with  the  maker  of  the  note,  with 
the  value  of  the  security,  or  circumstances  under  which  the  note 
was  made  or  put  into  circulation,  or  what  the  consideration 
was.  That  he  then  lived  in  New  York.  The  maker  of  the 
note  and  security  for  payment  were  a  great  way  from  him, 
and  he  was  imwilling  to  give  said  Lucas,  who  was  pressing 
him  to  buy  the  note,  the  use  of  more  money  than  he  then  had, 
and  which  he  pretended  he  wanted  very  much.  He  says  that 
under  these  circumstances,  in  good  faith,  rel3dng  upon  the 
representations  of  said  Lucas  that  it  was  all  right,  ''he  bought 
said  note  and  mortgage  of  said  Lucas  for  $1,250,"  and  that  he 
now  owns  the  note. 

Upon  these  statements,  and  the  findings  of  the  court,  the 
plaintiff's  counsel  insist  that  Smith  was  not  a  bona  fide  holder 
of  the  note  because:  1.  He  took  it  upon  a  usurious  considera- 
tion; 2.  He  is  not  a  holder  for  value  in  the  legal  sense;  the 
term  ''value,"  in  its  strict  legal  sense,  meaning  full  value;  3. 
He  did  not  take  or  receive  the  note  in  the  usual  course  of  his 
business;  and  4.  According  to  his  own  answer,  he  received  the 
note  under  circumstances  of  the  greatest  possible  suspicion. 

Very  much  of  the  argument  advanced  in  support  of  these 
positions  proceeds  upon  the  supposition  that  this  court  is  at 
liberty  to  act  upon  the  facts  and  circumstances  attending  this 
purchase,  so  far  as  they  are  disclosed  in  the  answer,  and  draw 
the  proper  inferences  from  theuL  This  is  a  very  clear  misappre- 
hension of  our  powers  and  duties.  No  foundation  whatever 
has  been  laid  for  reviewing  the  case  upon  the  evidence,  whether 
derived  from  the  answer,  or  aiiundey  or  both;  and  we  can  only 
apply  the  law  to  the  facts  put  in  issue,  and  found  in  the  court 
below. 

A  large  part  of  the  statements  of  this  answer  are  made  up  ol 
mere  evidence,  tending  more  or  less  to  support  the  averment, 
that  he  took  the  note  bona  fide^  and  without  notice.    These 
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Btatements,  with  such  other  evidence  consistent  with  them,  as 
he  saw  Bt  to  give,  and  such  as  the  plaintiff  saw  fit  to  give  to 
controvert  both,  constituted  the  body  of  evidence  which  was 
submitted  to  the  court  below.  What  circumstances  this  evi* 
dence  established,  and  what  inferences  might  be  drawn  from 
the  circumstances,  it  was  the  legitimate  province  of  the  triers 
of  the  facts  to  determine;  and  no  reviewing  court,  without  the 
whole  evidence  before  it,  could  determine  whether  this  duty 
was  'propetly  performed  or  not;  nor,  unless  a  case  was  made  for 
reviewing  the  facts,  would  it  possess  the  power  to  interfere,  in 
the  slightest  degree,  with  the  exercise  of  either  branch  of  this 
important  function.  Ncn  constat  that  it  was  not  shown  that 
the  note  was  taken  in  the  usual  course  of  business,  or  that 
the  circumstances  of  suspicion  were  not  entirely  explained 
by  the  other  evidence  in  the  case;  or  if  we  could  assume  that 
the  evidence  was  not  sufficient  for  either  purpose,  yet  it 
would  be  but  an  error  in  finding  the  facts,  and  could  not  be 
reached  by  us  in  the  actual  posture  of  the  case.  The  first 
two  positions,  however,  stand  on  different  ground,  and  arise 
out  of  the  findings  of  the  court,  as  well  as  the  statements  ol 
the  answer.  It  is  said  that  the  contract  of  purchase  was 
usurious,  because  the  full  face  of  the  note  was  not  paid  for  it; 
and  that  for  the  same  reason  Smith  is  not  a  holder  for  value 
in  the  sense  of  the  commercial  rule, — that  rule  requiring  the 
holder  to  part  with  a  consideration  equal  to  the  fcice  of  the 
paper. 

This  purchase  was  made  in  New  York,  where,  as  we  know,, 
a  strict  usury  law  prevails;  and  if  it  properly  applies  to  thifts 
transaction,  we  should  quite  agree  with  the  remark  of  Cowen,. 
J.,  in  Ramsdell  v.  Morgarij  16  Wend.  574,  that  "there  is  a  sole- 
cism on  the  face  of  the  expression,  a  bona  fide  purchaser  on 
usury."    But  the  argument,  carried  to  its  legitimate  conse- 
quences, would  make  every  absolute  purchase  of  an  existing 
security  for  less  than  its  face,  made  in  that  state,  void  for 
usury.    A  complete  answer  to  this  position  is  found  in  the  feict 
that  the  statutes  of  that  state  against  usury  have  no  applica- 
tion whatever  to  the  sale  of  choses  in  action,  either  negotiable 
or  otherwise,  and  extend  only  to  the  "  loan  or  forbearance  of 
any  money,  goods,  or  things  in  action":  1  R.  S.  772,  sec.  2. 
This  has  been  so  often  held  as  to  make  it  impracticable  to  cite 
the  numerous  cases  in  which  the  ruling  has  been  made.    But 
see  ThomoB  v.  Fishy  9  Paige,  478;  Brooks  v.  Avery,  4  N.  Y.  225; 
BnU  y.  Bice^  5  Id.  816.    A  loan  in  reality,  however,  is  very 
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ofter  disguised  under  the  form  of  a  sale;  and  in  one  class  of 
cases  the  courts  have  gone  to  great  lengths  in  holding  the 
transaction  to  be  a  loan,  when  the  person^taking  the  paper  had 
no  thought  of  being  anything  else  than  a  bona  fide  purchaser. 
A  series  of  cases,  extending  from  Munn  v.  Commiarion  Co.^  15 
Johns.  55  [8  Am.  Dec.  219],  to  Clark  v.  Sisson^  22  N.  Y.  812, 
have  established  the  proposition,  that  a  bill  or  note,  perfect  on 
its  face,  delivered  by  the  maker,  acceptor,  or  other  party,  to  a 
third  person,  to  enable  him  to  raise  money  upon  it,  has  no 
legal  inception  until  it  is  negotiated  by  him,  and  if  sold  at  a 
greater  discount  than  the  legal  rate  of  interest,  to  one  having 
no  notice  that  it  was  given  for  accommodation,  and  believing 
it  to  be  business  paper,  is,  nevertheless,  void  for  usury  in  the 
hands  of  the  purchaser:  Powell  v.  Waters^  8  Cow.  669;  Cailin 
V.  OunteVj  11  N.  Y.  368;  Aeby  v.  Rapelyej  1  Hill,  9;  Dowe  v. 
Sehuiij  2  Denio,  621;  HMy.  Wihon,  16  Barb.  548;  Bossangev. 
Rossy  29  Barb.  576. 

It  is  very  true  that  the  judges  have  often  said  that  the  paper 
must  be  "perfect  and  available"  to  the  original  holder,  to  war- 
rant a  sale  at  a  greater  discount  than  seven  per  cent;  which  it 
would  be  somewhat  difficult  to  say  of  a  note  voidable  for  fraud; 
but  we  cannot  find  that  the  principle  has  ever  been  extended 
to  such  a  case;  and  restraining  this  language  to  the  actual 
cases  in  which  it  was  used,  we  are  satisfied  that  the  distinc- 
tion is  between  paper  intended  by  the  original  parties  to  have 
immediate  effect,  and  to  be  perfect  and  complete  (whether  a 
defense  against  it  may  exist  or  not),  and  paper  left  by  them 
inchoate  and  imperfect,  and  intended  to  have  effect  only  when 
some  third  party  should  advance  the  consideration  upon  it. 
In  the  one  case,  the  paper  has  an  existence,  and  the  very  exist- 
ence intended  by  the  parties,  whatever  may  be  its  imperfec* 
tions;  while  in  the  other,  it  is,  in  legal  effect,  in  the  hands  of 
the  maker  or  acceptor,  until  it  has  been  been  used  in  the  mav 
ner  contemplated  by  him. 

There  is  another  class  of  cases,  resting  upon  very  satisfao* 
tory  grounds,  in  which  the  defense  of  usury  has  uniformly  been 
allowed  to  defeat  the  title  of  a  holder  of  negotiable  paper. 
Where  the  paper  has  been  transferred  as  collateral  security  for 
a  usurious  debt,  the  incident  falls  with  its  principal;  and  as 
the  debt  is  illegal  and  void,  no  title  to  the  collateral  is  ao- 
quired  which  can  exclude  the  equitable  rights  of  third  per- 
Bons.  This  class  of  cases  is  well  illustrated  by  those  cited  in 
argument    In  the  case  of  Samadell  v.  Morgan,  16  Wend.  674| 
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goods  fraudulently  obtained  from  the  plaintiff  were  pledged 
by  the  vendee  as  collateral  security  for  a  usurious  advance 
upon  them  by  an  auctioneer;  and  the  court  held  that  the 
usury  might  be  shown,  and  his  title  defeated,  in  an  action  of 
trover  brought  by  the  party  defrauded,  although  the  auctioneer 
was  wholly  ignorant  of  the  fraud.  In  Dean  v.  Howell,  Hill  A 
D.  89,  a  promissory  note,  invalid  as  between  the  original  par- 
ties, was  transferred  as  collateral  security  for  a  usurious  debt, 
and  the  same  ruling  was  made.  The  court,  after  referring  to 
the  elements  necessary  to  constitute  a  bona  fide  holder,  say: 
'^  To  afl&rm  that  the  transaction  in  question  was  such,  and 
that  this  note  passed  in  the  ordinary  course  of  trade,  would  be 
a  slander  upon  the  mercantile  community.  There  are  devices 
enough  for  covering  up  and  saving  men  against  the  legal  con- 
sequences of  usury,  without  adding  this  to  the  catalogue." 
But  it  is  quite  unnecessary  to  pursue  this  subject  further,  as 
no  pretense  is  made  that  there  was  anything  of  a  collateral 
character  in  this  transaction;  and  upon  the  whole,  we  cannot 
find  that  it  was  obnoxious  to  the  usury  laws  of  the  state  of 
New  York. 

And  this  brings  us  to  the  question  whether,  upon  the  facts 
found  as  to  the  consideration  paid  by  him.  Smith  can  be  re- 
garded as  having  taken  the  note  in  the  usual  course-of  busi- 
ness, and  holding  it  for  value  in  the  sense  of  the  commercial 
rule.  Various  expressions  have  been  used  by  different  judges 
upon  this  subject.  It  is  sometimes  said  that  the  holder  must 
have  parted  with  full  value,  sometimes  fair  value,  and  some- 
times the  expression  ''  for  value,"  only  is  used;  but  in  no  case 
which  has  fallen  under  our  observation  has  the  doctrine  been 
subjected  to  a  precise  and  clear  definition.  The  extremes  of 
judicial  opinion,  in  the  subordinate  courts  of  New  York,  are 
illustrated  by  the  cases  of  Oould  v.  Segee^  5  Duer,  260,  and 
Hall  V.  Wilson,  16  Barb.  548.  In  the  first  of  these  cases,  it  is 
said  that,  "  when  a  parting  with  value  is  proved,  the  amount 
of  the  consideration  is  not  otherwise  important  than  as  bear- 
ing on  the  question  of  actual  or  constructive  notice";  while  in 
the  last,  Allen,  J.,  expresses  the  opinion  that  the  rule  requires 
"that  the  consideration  of  the  transfer  must  be  full  and  fair, 
as  well  as  valuable";  and  as  this  was  said  in  a  case  where 
only  five  dollar;!  was  discounted  from  a  note  for  $120,  it  tends 
to  ihe  conclusion  that  he  intended  by  full  value  the  face  of  the 
paper.  The  point,  however,  was  not  necessarily  involved  in 
the  decision  of  either  case,  and  they  are  not  otherwise  im- 
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portant,  than  as  showing  that  different  opinions  are  entertained 
there,  as  they  may  be  elsewhere,  upon  the  subject  But  there 
is  very  little  di£Sculty  in  saying  that  the  rule  does  not  require 
the  full  face  of  the  paper  to  be  paid.  No  decision  to  that 
effect  has  ever  been  made,  and  the  strongest  expressions  cus- 
tomarily used  do  not  import  an3rthing  more  than  that  the 
holder  must  have  given  for  the  paper  what  it  was  reasonably 
and  fairly  worth.  To  hold  otherwise,  would  be  to  deprive  all 
paper,  for  any  cause  not  worth  its  face,  of  one  of  the  most 
essential  and  valuable  incidents  of  negotiability,  and  most 
effectually  to  stop  its  circulation.  A  moment's  reflection  will 
satisfy  any  one  how  deeply  and  disastrously  such  a  holding 
would  affect  the  business  and  commerce  of  the  country. 

But  I  am  equally  well  satisfied  that  such  a  consideration 
merely  as  will  uphold  the  transaction  between  the  parties  to 
the  transfer  will  not  necessarily  avail  to  exclude  a  defense  of 
the  maker  or  acceptor,  or  to  cut  off  the  equitable  rights  which 
third  persons  may  have  to  the  paper.  I  fully  concur  in  the 
doctrine  laid  down  by  Chancellor  Kent,  in  Bay  v.  Coddingtony 
5  Johns.  Ch.  68  [9  Am.  Dec.  268].  He  says:  ^'I  have  not  been 
able  to  discover  a  case  in  which  the  holder  of  negotiable  paper, 
fraudulently  transferred  to  him,  was  deemed  to  have  as  good 
a  title  ill  law  or  equity  as  the  true  owner,  unless  he  received  it, 
not  only  without  notice,  but  in  the  course  of  business,  and  for 
a  fi&ir  and  valuable  consideration  given  or  allowed  on  his  part, 
on  the  strength  of  that  identical  paper.  It  is  the  credit  given 
to  the  paper,  and  the  consideration  bona,  fide  paid  on  receiving 
it,  that  entities  the  holder,  on  grounds  of  commercial  policy, 
to  such  extraordinary  protection,  even  in  cases  of  the  most 
palpable  fraud.  It  is  an  exception  to  the  general  rule  of  law, 
and  ought  not  to  be  carried  beyond  the  necessity  that  created 
il"  I  also  concur  in  the  able  opinion  of  Swan,  J.,  in  RoTcborfmgh 
V.  Me99ick,  6  Ohio  St  451  [67  Am.  Dec.  346],  that  ''the  neces- 
sities of  the  commercial  world  require  that  bills  of  exchange 
and  promissory  notes  should  possess  some  of  the  attributes  of 
money  and  exchangeable  value,"  and  that  for  this  purpose  ''it 
is  necessary  to  protect  them  in  the  hands  of  a  holder  for  value 
from  defenses  growing  out  of  the  dealings  of  the  prior  parties." 
But,  as  is  said  by  him,  ''the  rule  frequently  operates  harshly 
and  unjustly,  and  being  founded  on  commercial  policy,  is 
therefore  applicable  only  where  the  interests  of  trade  require 
it";  and  "if  the  holder  has  not  taken  the  paper  for  value,  or  in 
the  usual  course  of  trade,  or  in  ignorance  of  the  de£M)tS|  ht 
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stands  in  no  better  situation  than  the  indorser  from  whom  he 
received  it."  It  is  thus  made  very  apparent  that  the  rule  is 
established  for  defined  objects  and  specified  purposes,  is  an 
•zception  to  the  general  rule  governing  choses  in  action,  and 
can  only  be  invoked  when  the  instrument  has  been  used  in 
the  usual  course  of  trade  to  e£fect  an  exchange  of  values,  and 
in  accordance  with  the  customary  rules  governing  such  trans- 
actions. The  object  of  the  rule,  and  the  necessity  out  of  which 
it  arises,  should  furnish  the  ruling  principle  for  its  application. 
Besting  originally  upon  the  mere  custom  of  merchants,  and 
confined  to  paper  acquired  in  the  prosecution  of  the  particular 
business  of  the  holder,  it  has  grown  to  be  a  rule  of  commercial 
law,  founded  on  the  policy  of  aiding  and  protecting  honest 
commerce  by  furnishing  it  with  a  convenient  medium  for  ex* 
changing  its  values;  but  to  extend  it  to  cases  where  the  usual 
rules  of  trade  have  not  been  regarded  and  the  paper  has  been 
acquired  without  any  reference  to  its  value  in  commerce,  would 
be  to  foster  speculation  instead  of  commerce,  and  to  deprive 
parties  of  the  rights  which  they  would  otherwise  have,  without 
promoting  any  public  policy  whatever.  The  ground  upon 
which  the  rule  has  always  been  defended  very  clearly  shows 
that  it  can  have  no  application  to  such  cases.  Proceeding 
upon  a  principle  of  very  wide  application  in  the  law,  it  is  said 
ihat  the  equities  of  the  holder  are  equal  to  those  of  the  maker^ 
or  real  owner,  and  that  there  is  therefore  no  reason  for  de- 
priving him  of  the  benefit  of  the  legal  title, — a  position  which 
is  maintained  with  difficulty  where  the  one  has  ten  times  the 
amount  involved  that  the  ottier  has. 

It  may  not  be,  practically,  very  material  whether  the  title 
of  such  a  holder  is  defeated  by  using  this  consideration  as  a 
eircumstance  of  suspicion  sufficient  to  put  him  upon  inquiry, 
or  whether  it  deprives  him  of  the  benefit  of  having  obtained 
the  paper  ^'in  the  usual  course  of  trade,"  or  is  in  and  of  itself 
an  independent  element  in  the  commercial  rule.  I  am  yet 
strongly  inclined  to  the  opinion  that  an  unimpeachable  title 
is  only  acquired  when  a  fair  and  reasonable  price  is  paid  for 
the  paper;  and  that  where  the  consideration  is  grossly  inade- 
quate to  its  market  value,  the  equitable  rights  of  third  persons 
cannot  be  excluded.  I  state  this  as  my  own  opinion,  to  avoid 
misapprehension  in  sajring  that  the  face  of  the  paper  need  not 
be  paid,  and  to  elicit  further  inquiry  upon  an  important  ques* 
tton  of  commercial  law. 

But  no  rule  which  it  is  admissible  to  adopt  can  reach  this 
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case  in  its  present  position.  As  we  have  already  stated,  the 
evidence,  npon  which  the  issues  were  found  in  the  court  below, 
is  not  before  us;  and  it  is  impossible  now  to  say  that  the  facts 
were  not  found  upon  sufficient  proof.  It  may  have  been  shown 
that  a  fair  value,  under  all  the  circumstances,  was  given  for 
this  paper;  and  if  necessary  to  sustain  the  finding,  we  should 
be  bound  to  presume  that  it  was  so  shown.  The  result  is,  that 
there  is  no  error  apparent  upon  the  record  in  the  finding  of  the 
court, — that  a  sum  of  money  was  due  upon  the  note  from  Bailey 
to  Smith;  and  the  fact  that  it  was  not  enforced  for  the  full 
amount,  whether  correct  or  not,  lays  no  foundation  for  com* 
plaint  by  Bailey. 

2.  The  remaining  question  is  one  of  much  importance,  and 
for  the  first  time  presented  in  this  court.  As  it  was  supposed 
to  be  involved  in  other  cases  upon  our  docket,  we  have  given 
opportunity  to  counsel  in  those  cases  to  be  heard,  and  after  full 
argument,  we  have  bestowed  upon  it  very  careful  attention. 
Does  the  fact  that  a  note,  obtained  by  fraud,  has  passed  into 
the  hands  of  a  bona  fide  indorsee,  entitle  him  to  enforce  a  mort- 
gage, given  to  the  original  holder,  to  secure  its  payment?  Or 
may  the  mortgagor  still  insist  upon  the  fraud,  as  a  defense  to 
an  action  brought  to  foreclose  it?  On  the  one  hand,  the  ques- 
tion is  in  no  way  afiected  by  the  further  question,  whether  a 
mortgagee  acquires  such  an  interest  in  the  land  as  to  enable 
his  grantee,  being  also  assignee  of  the  note,  by  deed  duly  exe- 
cuted, to  claim  the  benefit  of  the  rule  which  protects  bona  fide 
purchasers  of  real  estate,  there  being  no  claim  that  any  such 
deed  was  made?  And  on  the  other,  we  assume  as  undoubted 
that,  whether  a  written  assignment  was  made  or  not,  the  as- 
signee of  the  note  acquired  all  the  rights  and  interests  of  the 
assignor  in  the  mortgage.  Very  little  aid  is  to  be  derived, 
either  from  adjudged  cases  or  the  elementary  books,  in  the 
solution  of  the  precise  question  now  before  us.  This  is  not  be- 
cause the  purchase  and  assignment  of  mortgages  is  a  new 
thing.  On  the  contrary,  scarcely  any  business  transaction 
has  been  more  common  and  familiar,  or  has  oftener  engaged 
the  attention  of  the  courts.  Nor  has  the  nature  of  this  instru- 
ment, and  the  rights  of  parties  growing  out  of  its  assignment, 
either  alone  or  in  connection  with  a  non-negotiable  security, 
escaped  attention,  or  failed  to  receive  very*  full  and  accurate 
illustration.  In  such  case,  the  universally  acknowledged  doc^ 
trine,  from  the  case  of  Davits  v.  AuBteUy  1  Ves.  Jr.  247,  to  B/nth 
▼•  ikU&rop,  22  N.  Y.  635,  has  been  that  it  is  to  be  regarded  as 
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a  chose  in  action,  and  as  expressed  by  Lord  Thurlow,  'Hhe 
purchaser  must  abide  by  the  case  of  the  person  from  whom  he 
bays";  but  during  all  that  long  period,  neither  in  England, 
nor  in  any  of  the  old  states  of  the  Union,  does  the  question 
•eem  to  have  been  presented,  whether  it  might  not  have  a  dif- 
Csrent  e£fect  upon  its  assignment,  when  made  to  secure  a  nego- 
tiable instrument.  This  may  be  accounted  for,  in  part, 
undoubtedly,  by  the  general  practice  of  taking  a  non-negotiable 
bond  with  a  mortgage;  but  it  cannot  be  doubted  that  mort- 
gages have  many  times  been  taken  to  secure  negotiable  bills 
and  notes,  fraudulently  transferred;  and  if  such  a  distinction 
was  thought  to  exist,  it  seems  very  singular  that  the  holders 
should  never  have  made  the  attempt  to  avail  themselves  of 
each  securities.  In  New  York,  the  attempt  has  been  frequently 
made  to  confine  the  principle  that  the  purchaser  must  abide 
by  the  case  of  the  seller  to  the  original  debtor,  allowing  him 
to  make  the  same  defense  against  the  assignee  that  he  could 
against  the  assignor,  but  protecting  the  assignee,  without 
notice,  from  what  have  been  denominated  latent  equities,  or 
interests  in  third  persons,  not  in  the  apparent  chain  of  title. 
And  this  for  the  very  plausible  reason  that  one  proposing  to 
purchase  such  an  instrument  might  inquire  of  the  debtor 
whether  he  pretended  to  any  defense,  and  make  his  answer 
estop  him  from  afterward  asserting  any,  but  that  no  amount 
of  diligence  would  enable  him  to  protect  himself  from  such 
latent  equities.  But  after  some  vacillation  in  judicial  opin- 
ion, the  court  of  appeals,  in  Bush  v.  Laihropj  22  N.  Y.  535, 
repudiated  the  distinction,  and  held  that  the  purchaser,  m 
such  cases,  must  rely  upon  the  good  faith  of  the  seller;  that 
he  could  "take  only  such  title  as  the  seller  had,  and  no  other"; 
and  that  if  mortgages  were  "to  be  further  assimilated  to  com- 
mercial paper,  the  legislature  must  so  provide." 

But  the  direct  question  arising  upon  mortgages  given  to  se- 
enre  negotiable  paper,  has  arisen  in  two  of  the  new  states  of 
the  West,  whose  courts  are  entitled  to  high  respect  for  their 
learning  and  ability;  and  it  has  there  been  held  that  the  qual- 
ity of  negotiability  is  so  far  imparted  to  such  mortgages  as  to 
make  them  available  in  the  hands  of  a  bona  fide  indorser  of 
the  paper,  without  any  regard  to  the  equitable  rights  of  the 
original  parties:  Reeves  v.  ScMy^  Walk.  Ch.  248;  Dution  ▼. 
Ivee^  6  Mich.  516;  Fisher  v.  Otis^  8  Chand.  88;  Martineau  v. 
McCoUwn,  4  Id.  158;  Croft  v.  Bunster,  9  Wis.  503.  In  the 
Ant  of  these  cases,  decided  by  the  chancellor  of  Michigan  in 
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1843,  no  reasons  are  assigned,  or  authorities  cited;  and  in 
Dutton  V.  IveSy  5  Mich.  515,  decided  by  the  supreme  court 
in  1858,  the  doctrine  is  again  advanced  upon  the  authority  of 
Reeves  v.  ScuUy^  Walk.  Ch.  214,  and  the  two  Wisconsin  cases, 
reported  in  3  and  4  Chandler.  On  referring  to  the  first  case 
decided  in  that  state  {Fisher  v.  Otis,  3  Chand.  83),  we  find  it 
professedly  based  on  authority,  and  it  serves  to  show  upon 
what  a  slender  foundation  a  line  of  decisions  may  be  made  to 
rest.  The  court  say:  "  This  doctrine  is  sustained  by  respect- 
able authorities,  and  by  the  reason  and  sound  policy  which 
have  long  ruled  in  relation  to  commercial  paper  ";  and  Powell 
on  Mortgages,  908,  and  note,  is  cited.  Mr.  Powell  certainly 
did  suggest  the  question  whether  such  a  distinction  might  not 
be  made.  His  exact  position  is  thus  stated  by  Mr.  Coventry 
in  the  note:  "  When  it  is  said  that  a  debt  is  not  assignable  at 
law,  it  must  be  understood  with  this  restriction,  that  if  it  be 
secured  by  a  negotiable  instrument,  such  as  a  bill  of  ex- 
change, the  legal  interest  will  pass  by  indorsement,  and  this 
has  induced  the  learned  author,  in  the  next  paragraph  of  the 
text,  to  suggest  whether  in  such  a  case  the  rule  as  to  the 
mortgagee's  liability  would  apply."  The  rule  here  referred  to 
is  that  announced  by  Lord  Loughborough,  in  the  leading  case 
of  Matthews  v.  WaUtvyn,  4  Ves.  126,  that  the  assignee  of  a 
mortgage  takes  it  subject  to  all  equities  which  could  be  as- 
serted against  his  assignor.  Now  it  may  be  fairly  assumed 
that  Mr.  Powell  supposed  that  such  a  distinction  could  be  ju- 
diciously made;  but  it  must  be  admitted  that  he  had  then  no 
authority  to  base  it  upon;  that  neither  the  judicial  records  of 
England,  nor  of  any  of  the  old  states,  furnish  any  evidence 
that  it  has  ever  been  adopted,  and  that  it  was  fiirst  acted  upon 
nearly  half  a  century  after  the  suggestion  was  made  by  a  new 
state  upon  another  continent.  Under  such  circumstances,  it 
cannot  be  reasonably  claimed  that  we  are  at  liberty  to  regard 
it  as  an  established  principle,  and  we  can  only  adopt  it  when 
we  are  convinced  that  it  is  correct  in  principle,  and  consistent 
with  the  analogies  of  the  law.  The  reasons  for  supposing  it  to 
be  so  are  well  stated  in  the  case  of  Croft  v.  Bunsterj  9  Wis. 
510.  The  reason  assigned,  it  is  said,  why  the  assignee  can  re- 
cover no  more  in  equity  than  is  actually  due  from  the  mort- 
gagor to  the  mortgagee  is,  that  he  could  recover  no  more  at 
law  on  the  bond  or  covenant,  and  the  reason  ceasing  as  to  ne- 
gotiable securities,  the  rule  also  ceases  to  have  application; 
that  the  debt  is  the  principal  thing,  and  the  mortgage  tbt 
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mere  incident,  following  the  debt  wherever  it  goes,  and  deriv- 
ing its  character  from  the  instrument  which  evidences  the 
debt.  To  which  may  be  added,  the  consideration  pressed  upon 
our  attention  in  argument,  that  if  a  recovery  may  be  had  for 
the  debt,  the  mortgagor  can  have  no  interest  in  withdrawing 
the  mortgaged  property  from  liability  to  satisfy  it.  This  last 
position  is  easily  disposed  of.  If  it  were  true,  it  would  furnish 
no  authority  for  changing  the  legal  character  and  incidents  of 
the  mortgage  deed;  and  it  is  evident  that  other  lien-holders 
would  often  have  a  deep  interest  in  the  question.  But  it  is 
not  true  as  to  the  mortgagor.  The  right  to  dispose  of  property 
at  the  will  of  the  owner,  and  to  pay  honest  debts  instead  of 
those  tainted  with  fraud,  are  valuable  privileges,  of  which  he 
should  not  be  deprived  without  a  necessity  exists;  ai(fa(9CeUcree 
upon  the  mortgage  would  very  often  deprive  him  d^o^o  bene- 
fits of  the  homestead  law,  which  could  not  be  e£fected  by  a 
judgment  upon  the  fraudulent  note.  It  is  very  evident,  also, 
that  the  wife  of  the  mortgagor,  in  a  large  majority  of  cases, 
might  have  a  deep  interest  in  the  solution  of  this  question. 
Wholly  incapable  of  becoming  a  party  to  any  commercial 
contract  whatever^  she  may  nevertheless  convey  her  estate,  or 
release 'her  dower,  by  way  of  mortgage  for  the  security  of  her 
husband's  negotiable  paper.  If  the  mortgage  is  to  be  deemed 
negotiable  in  the  hands  of  an  assignee  of  the  paper,  we  see  no 
escape  from  the  conclusion  that  the  mortgage  must  be  enforced 
against  her,  however  gross  and  palpable  the  fraud  may  be  by 
which  it  was  obtained. 

In  a  general  sense,  it  may  be  very  well  and  very  correct  to 
speak  of  a  mortgage  as  an  incident  to  the  debt  it  is  created  to 
secure;  but  the  importance  of  this  mere  term  may  be  easily 
overrated.  It  certainly  is  not  one  of  the  incidental  effects  of 
the  creation  of  the  debt  itself,  and  it  can  only  be  made  to  have 
relation  to  the  debt  by  the  force  of  the  contract  contained  in 
the  mortgage;  and  is  incident  to  the  debt  only  in  the  same 
sense  that  every  independent  contract,  having  for  its  object 
the  payment  or  better  security  of  the  debt,  is  incidental  to  it 
The  existence  of  the  debt  is  the  occasion  out  of  which  they 
arise,  and  the  subject  of  their  various  provisions;  but  they 
embrace  all  the  elements  of  a  perfect  contract  in  themselves, 
and  are  enforced  by  appropriate  remedies  according  to  their 
own  stipulations.  At  law,  a  mortgage  effects  the  conveyance 
of  an  estate  upon  condition,  but  in  the  view  of  a  court  of 
•qnityi  where  alone  the  rights  of  an  assignee  can  be  enfiHroed. 
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it  is  a  chose  in  action,  having  no  negotiable  quality,  and  not 
di£fering  in  character  from  collateral  personal  agreements^ 
designed  to  effect  the  same  object  Any  of  these  collateral 
agreements  may  be  entered  into  for  the  purpose  of  securing  m 
debt  evidenced  by  a  uegitiable  instrument;  and  if  they  are 
not  obtained  by  fraud,  and  rest  upon  a  sufficient  consideration, 
in  the  absence  of  any  agreement  to  the  contrary,  they  un- 
doubtedly inure  in  equity  to  the  benefit  of  any  owner  of  the 
debt.  But  the  question  here  is,  whether  one  of  these  collateral 
agreements,  made  to  secure  a  negotiable  note,  loses  its  char- 
acter of  a  mere  chose  in  action,  and  has  imparted  to  it  the 
qualities  of  negotiability,  so  that  upon  the  transfer  of  the  note 
it  may  be  enforced,  although  obtained  by  fraud.  This  quee- 
tion'*'^^^?J?en  repeatedly  answered  in  respect  to  a  class  of 
coUav^tt^  agreements  much  more  intimately  connected  with 
the  negotiable  instrument  than  is  the  mortgage  deed.  We 
refer  to  guaranties  indorsed  upon  the  note  itself.  Passing  by 
those  which  have  been  claimed  to  be  such,  but  held  by  the 
courts  to  be  mere  indorsements,  or  original  contracts,  with  apt 
words  of  negotiability  incorporated  in  them,  the  universal  doc* 
trine  has  been  that  the  legal  title  does  not  pass  upon  the  trans- 
fer of  the  note;  that  they  are  mere  non-negotiable  choses  in 
action,  and  to  be  treated  in  every  respect  as  such:  Lamoriewc 
V.  Hevrity  5  Wend.  307;  McLaren  v.  Watson^  26  Id.  426  [87 
Am.  Dec.  260];  Miller  v.  Gaston,  2  Hill,  188.  In  the  first  of 
these  cases.  Chief  Justice  Savage  says:  '' Promissory  notes  are 
negotiable  only  by  virtue  of  the  statute,  but  this  negotiable 
quality  is  not  extended  to  any  other  instrument  relating  to 
the  note  " ;  and  Bronson,  J.,  in  the  last,  in  support  of  the  same 
position,  says:  ^*But  the  guaranty  itself  is  not  a  negotiable 
histrument,  and  cannot  be  transferred  to  a  third  person,  so  as 
to  give  him  a  legal  title  to  proceed  in  his  own  name  against 
the  guarantor.  As  in  the  case  of  other  contracts  which  ar^ 
not  in  their  own  nature  assignable,  the  remedy  upon  a  guar- 
anty is  confined  to  the  original  parties  to  the  instrument.'^ 
We  have  said  that  these  instruments  are  much  more  inti- 
mately connected  with  the  note  than  is  a  mortgage  deed.  This 
will  be  apparent  when  it  is  remembered  that  the  one  ordinarily 
guarantees  the  particular  instrument  specified  in  it,  and  does 
not  survive  a  renewal  or  other  change  of  the  evidence  of  in- 
debtedness; while  the  other  secures  the  debt  whatever  changes 
may  intervene  until  it  is  paid;  and  even  a  positive  statutory 
bar  which  precludes  a  recovery  upon  the  note,  it  has  been 
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held,  does  not  prevent   the  enforcement  of   the   mortgage: 
Fither  y.  Mossman^  1 1  Ohio  St.  42. 

In  order  to  sustain  the  judgment  rendered  in  this  case,  it  is 
indispensably  necessary  to  afiirm,  either  that  the  mortgage, 
when  made  to  secure  a  negotiable  note,  contrary  to  its  general 
nature  and  qualities,  becomes  a  negotiable  instrument,  or  that 
the  transfer  of  such  a  note,  without  the  aid  of  any  statute,  or 
of  any  judicial  decision,  except  those  of  very  recent  date,  has 
an  efiect  beyond  the  note  itself,  and  draws  after  it  and  within 
one  of  the  most  important  incidents  of  negotiability,  —  a  col- 
lateral contract  having  relation  to  the  same  debt.  A  very 
careful  consideration  of  the  whole  subject  has  convinced  us 
that  we  have  no  power  to  do  either;  and  that  neither  justice 
nor  public  policy  would  be  promoted  by  making  the  attempt. 
It  certainly  has  never  been  thought  to  be  within  the  province 
of  a  court  to  determine  what  instruments  should  be  taken 
from  the  list  of  mere  choses  in  action,  and  clothed  with  the 
attributes  of  negotiability.  Bills,  foreign  and  inland,  assumed 
this  position  upon  the  immemorial  custom  of  merchants,  and 
were  adopted  into  the  law  upon  the  reasons  which  availed  to 
make  up  the  great  body  of  the  common  law.  But  the  statute, 
8  &  4  Anne,  was  found  necessary  to  place  promissory  notes 
upon  the  same  footing;  and  from  that  day  to  this,  neither  in 
England  nor  in  this  country,  has  an  instrument  been  added 
without  express  legislative  sanction.  Indeed,  this  could  not 
well  be  otherwise.  The  necessities  of  commerce,  and  the  in- 
struments best  calculated  to  answer  its  purposes,  must  aU  be 
considered  before  any  intelligent  decision  could  be  made. 
These  are  legislative  functions,  requiring  experience  and  ex- 
tensive information,  and  calling  for  the  exercise  of  a  discretion 
wholly  incompatible  with  the  fixed  certainty  of  judicial  decis- 
ion. But  if  it  were  otherwise,  and  the  discretion  rested  with 
us,  we  could  not  introduce  the  mortgage  deed  into  the  list  of 
negotiable  instruments  without  disregarding  the  very  founda- 
tion principles  upon  which  such  paper  has  always  been  sup- 
posed to  rest  From  the  case  of  Miller  v.  Racey  1  Burr.  452,  to 
the  very  latest  case  in  our  own  reports,  the  language  of  the 
courts  has  been  uniform,  that  such  paper  is  only  allowed  in 
the  interests  of  commerce,  and  '*  possessing  some  of  the  attri- 
butes of  money,"  to  answer  the  purposes  of  currency.  Lord 
Mansfield,  in  answer  to  the  'ingenious"  argument  of  Sir 
Richard  Lloyd,  that  the  plaintiff  could  take  nothing  by  assign- 
ment from  a  thief  who  had  stolen  the  paper,  said  the  fallacy 
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of  the  argument  consisted  in  comparing  bank  notes  to  what 
they  did  not  resemble.  '^  They  are  not  goods,"  he  said,  '^  not 
aecuritieSy  nor  documents  for  debt,  nor  are  so  esteemed;  but 
are  treated  as  money, — as  cash, — in  the  ordinary  course  and 
transaction  of  business,  by  the  general  consent  of  mankind"; 
^'  the  course  of  trade  creates  a  property  in  the  assignee  or 
bearer,"  and  they  cannot  be  recovered  ^'  after  they  have  been 
paid  away  in  currency,  in  the  usual  course  of  business."  This 
was  said,  it  is  true,  of  bank  notes;  but  the  same  principles, 
and  for  the  same  reasons,  were  afterward  applied  by  the  same 
learned  judge  to  every  description  of  negotiable  paper,  and  the 
case  of  MiUer  v.  JSoce,  1  Burr.  452,  is  still  the  leading  authority 
upon  this  branch  of  commercial  law. 

Now,  mortgages  arebot  necessities  of  commerce;  they  have 
none  of  the  ^^  attributes-of  money " ;  they  do  not  pass  in  cur 
rency  in  the  ordinary  course  of  business,  nor  do  any  of  the 
prompt  and  decisive  rules  of  the  law  merchant  apply  to 
them.  They  are  ''  securities,"  or  ^'  documents  for  debts,"  used 
for  the  purposes  of  investment,  and  unavoidably  requiring 
from  those  who  would  take  them  with  prudence  and  safety, 
an  inquiry  into  the  value,  condition,  and  title  of  the  property 
upon  whiph  they  rest;  nor  have  we  the  least  apprehension 
that  commerce  will  be  impeded  by  requiring  the  further  in- 
quiry of  the  mortgagor,  whether  he  pretends  to  any  defense, 
before  a  court  will  foreclose  his  right  to  defend  against  those 
which  have  been  obtained  by  force  or  fraud. 

Against  any  amount  of  mere  theory,  advanced  to  sustain 
the  position  that  commerce  requires  ttiese  instruments  to  be 
invested  with  negotiable  qualities,  may  be  successfrdly  op- 
posed the  stubborn  fact,  that  in  the  first  commercial  country  of 
the  world,  as  well  as  in  the  great  commercial  states  of  the 
American  Union,  they  have  never  been  used  for  such  pur- 
poses or  heard  of  in  such  a  connection.  It  is  quite  immaterial 
whether  this  has  arisen  from  the  cause  supposed, — that  they 
are  never  made  to  secure  negotiable  paper, — or  not,  since  it 
equally  shows  that  no  necessity  for  their  use  has  ever  been 
felt.  A  long  experience  has  demonstrated  that  they  are  not 
necessary  instruments  of  active  trade  and  business;  and  we 
but  follow  in  the  footsteps  of  the  ablest  and  wisest  judges 
when  we  say  that,  the  harsh  rule  which  excludes  equities,  and 
often  does  injustice  for  the  benefit  of  commerce,  should  not 
be  applied  to  them.  This  remits  them  to  the  position  they 
have  so  long  occupied, — that  of  mere  choses  in  action;  and 
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woether  standing  alone  or  taken  to  Becore  negoSable  or 
non-negotiable  paper,  they  are  only  available  for  what  was 
honestly  dne  from  the  mortgagor  to  the  mortgagee.  If  they 
are  assigned,  either  expressly  or  by  legal  implication,  the  as- 
signee takes  only  the  interest  which  his  assignor  had  in  the 
instrument, — acquires  but  an  equity,  and,  upon  the  long-estab- 
lished doctrine  in  courts  of  equity,  is  bound  to  submit  to  the 
assertion  of  the  prior  equitable  rights  of  third  persons.  To 
hold  otherwise,  is  to  ingraft  legal  incidents  upon  a  mere 
equitable  title,  to  give  to  the  transfer  of  negotiable  paper  an 
effect  beyond  what  it  imports,  or  is  necessary  in  the  accom- 
plishment of  its  legitimate  purposes,  and  finally,  to  invest 
with  n^otiable  qualities  a  class  of  instruments,  neither  used 
foar  nor  adapted  to  the  trade  and  commerce  of  the  country, 
and  thereby  to  deprive  the  mortgagor  of  the  just  right  of  de- 
fending against  fraud  without  subserving  any  public  policy 
whatever. 

These  views  necessarily  lead  to  the  conclusion  that,  upon 
the  facts  found  in  the  court  below,  the  plaintiff  was  entitled 
to  have  his  title  cleared  from  the  encumbrance  of  this  fraudu- 
lent mortgage,  and  that  the  court  erred  in  giving  the  affirma- 
tive judgment  of  foreclosure  in  favor  of  Smith.  For  this  error, 
that  judgment  is  reversed,  and  the  cause  remanded  for  fiirther 
proceedings. 

PscK,  C.  J^  and  BBnncsBHonr,  Scott,  and  Wildbb,  JJ., 
ooiiouned. 


Wbat  Amovst  Pub  Oossi'Itum  'PtmasujoM  wob.  Vautb.— The  on- 
TmicnM  and  nnomitim  of  oommeroe  require  that  an  innooent  pnrohaaer  of 
■egotiaMo  paper  ahoold  bo  proteotedL  Henoeit  is  that  a  holder  of  auoh  paper 
nay,  wider  oertain  droomatanoea,  reoover  npon  it,  notwithatanding  any  def eel 
er  infizmity  in  the  title  of  the  peraon  from  whom  he  derived  the  title.  Bot  to 
entitle  him  to  the  benefit  of  thia  rule,  the  anthoritiee  are  agreed  that  he  mnat 
have  beoomo  andh  holder  in  good  faitii,  for  a  valid  oonaideration,  in  the  naoal 
eonae  of  tmaiiiiiaB,  and  without  notice  of  the  defect  or  infirmity  in  the  title: 
BmHaOT.  rtfiON.  16 Barh.  648;  WiUev.  fTiUidnw,  8 S. C. 290;  S.C.,28Am. 
Bi^29i;  <yj«wiwff  T.  Ha^dom,  78  Ky.  332;  &  C,  39  Am.  Rep.  234;  Strvihen 
T.  KendtOf  it  Pku  8t  2U;  8,  C,  80  Am.  Dea  610;  Murray  v.  Beekwiih,  81 
DL  43;  Moanr.  Jf oora^  89 Iow%  461;  HoMIy,  Jonet,  86  Pa.  St  173;  Law 
ctuttrNaL  Bmkr.  Ta^hrp  lOOMaaa.  18;  Bank qf  Sonoma  County  r,  Chve,  63 
CiL  356;  Park  Bamk  t.  WatBoth  42  N.  Y.  490.  It  is,  however,  the  prevailing 
daetrino  that  the  pnrohaaer  of  negotiable  paper  before  due,  taking  it  for  good 
eonaidoration,  in  the  nanal  oourae  of  bnainess,  without  knowledge  of  facta 
ImpDanhiiig  ita  validity,  holda  it  by  a  good  title,  although  he  took  it  under 
airoamatanoea  which  ought  to  excite  the  auapicion  of  a  prudent  man:  Phekm 
r.  Mo$$,  67  P^  St.  60;  a  O.,  6  Am.  Rep.  402;  Oreen  v.  Biek/md,  60  N.  H. 
Dm.  Vol  LXXZIV-aft 


402  Bailey  v.  Smith.  [OhiOi 

109;  Hamilton  t.  V<mgfU,  34  N.  J.  L.  18;  FarreU  ▼.  LowU,  68  Me.  926;  8.  G.» 
28  Am.  Rep.  69;  ComMoek  ▼.  Hannah,  76  111.  550;  fV»T.  BankqfKanaaB  CU^, 
20  Kan.  441;  Murray  v.  Lardner,  2  Wall.  110;  Moonyer  ▼.  Cooper,  35  lowa^ 
257;  Cotem  ▼.  ilmo^  57  N.  Y.  253;  /Vanik  v.  lAUenfM,  33  Gratt  377;  /oAiMm 
V.  Way,  27  Ohio  St  374;  LafayeUe  Sav,  Bank  v.  SL  LovAm  Stoneware  Co,,  4  Ma 
App.  276;  Lane  ▼.  Evans,  49  Iowa,  156;  Croo£  ▼.  Jadia,  5  Bam.  &  Ade!.  909; 
Ooodman  ▼.  Harvey,  4  Ad.  &  B.  870;  oirerruling  GiU  v.  Cubitt,  3  Barn.  &  C. 
466;  conira:  RttsaeH  v.  Hadduek,  8  III.  233;  iS'Anvet  v.  Metrop.  Nat,  Bank,  49 
Id.  220;  Oreer  y,  TobU,  56  Mo.  307;  Roth  ▼.  Calmi,  32  Vt.  125;  Ootdd  v.  8te- 
ffem,  43  Id.  125;  S.  C,  5  Am.  Rep.  265.  Bat  while  the  aathorities  with  few 
exceptions  are  so  &ur  in  harmony,  there  still  exists  some  uncertainty  as  to 
what  amount  mnst  be  paid  to  entitle  one  to  protection  as  a  purchaser  for 
ralne,  in  the  sense  of  the  commercial  rale.  In  Iowa,  the  rale  does  not  re- 
quire the  full  face  of  the  paper  to  be  paid:  Stilly  ▼.  CMd&mUh,  32  Iowa,  397; 
and  the  fact  that  the  bona  fide  holder  of  a  promissory  note,  originally  obtained 
by  frand  and  without  consideration,  purchased  it  for  little  more  than  half  its 
face,  was  held  not  to  affect  or  limit  his  right  of  recovery:  Ixxy  ▼.  Wiaajnan^ 
36  Id.  305,  citing  the  principal  case;  and  see  National  Bank  v.  Oreen,  33  Id. 
140;  BangeY,  Flint,  25  Wis.  544,  550.  So  it  appears  to  be  the  settled  doctrine 
of  the  United  States  supreme  court,  that  a  purchaser  of  negotiable  paper 
before  maturity,  in  cases  where  he  is  not  personally  chargeable  with  fraud, 
is  entitled  to  recover  its  full  amount  against  its  maker,  though  he  may  have 
paid  less  than  its  par  value,  whatever  may  have  been  its  original  infirmity  of 
which  he  had  no  notice:  Cromwell  v.  County  qf  Sac,  96  U.S.  51;  Railroad 
Coimpantu  v.  SchutU,  103  Id.  118,  145;  Tilden  v.  BUxkr.  21  Wall.  241;  and  to 
the  same  effect  are  the  following  decisions  of  state  courts:  Moore  ▼.  Baird,  30 
Pa.  St.  138;  Woodruff  y.  Hill,  116  Mass.  310;  Fowler  v.  Strickland,  107  Id.  552; 
VintonY.  Peck,  14  Mich.  287;  SchoenY.  Houghton, 50  GaL  528;  Swall  v.  Clarke, 
51  Id.  227;  and  the  English  cases  of  Tn  re  OomereaU,  L.  R.  1  Ch.  Div.  137; 
Jones  V.  Cordon,  2  L.  R.  App.  0.  616.  But  the  doctrine  is  said  not  to  affect  the 
rule  that  one  who  makes  only  a  loan  upon  commercial  paper,  or  takes  it  as 
collateral  security  for  a  precedent  debt,  may  be  limited  in  his  recovery  to 
the  amount  advanced  or  secured:  Cromwell  v.  County  qf  Sac,  96  U.  S.  60; 
and  see  Oranit  v.  KidweH,  30  Mo.  455;  Stoddard  v.  KhnbaU,  6  Gush.  469;  Wil- 
liams V.  Smith,  2  Hill,  301;  Gordon  v.  Boppe,  55  N.  Y.  665;  Union  Nat.  Bank 
V.  Barber,  56  Iowa»  559;  Exchange  Bank  v.  Butner,  60  Ga.  654.  So  it  is  held 
that  where  a  purchaser  of  negotiable  paper  has  paid  only  part  of  the  amount 
agreed  on,  and  he  then  receives  notice  of  fraud  in  the  inception  of  the  paper, 
he  is  protected  only  to  the  amount  paid  before  the  receipt  of  such  notice: 
Dresser  v.  Missouri  etc.  R.  R.  Co.,  93  U.  S.  92;  Crandell  v.  Vickery,  45  Barb. 
156;  and  see  Weaver  v.  Borden,  49  N.  Y.  291.  In  Wisoonsin,  one  who  takes 
commercial  paper,  without  notice,  in  absolute  payment  of  a  pre-existing  debt» 
is  protected  as  a  purchaser  for  value,  although  he  purchases  for  less  than  the 
face  of  the  paper,  unless  the  discount  is  so  great  as  to  show  mala  fides:  Heath 
T.  Smelting  Co.,  39  Wis.  146. 

The  doctrine  that  a  bona  fide  holder  of  commercial  paper,  to  which,  as 
between  maker  and  payee,  there  is  a  good  defense,  is  entitled  to  be  protected 
only  to  the  extent  of  the  value  which  he  has  paid,  is  maintained  in  many  of 
the  courts.  Thus,  it  is  held  that  the  bona  fide  holder  of  a  note  which  has 
been  obtained  from  the  maker  by  fraud,  has  no  equity,  as  against  such  maker, 
to  be  protected  beyond  the  amount  of  the  advances  he  has  made,  upon  the 
faith  of  the  note.  He  is  only  entitled  to  be  considered  as  a  bona  fide  purchaser 
fro  tamlo:  See  Na^  v.  Brown,  2  Humph.  102;  Holanicm  v.  Hobson,  8  Id.  127; 
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CoOiger  t.  FhmeU,  2  Baxt  422;  De  WiU  t.  FarUns^  22  Wis.  473;  Sweety, 
Chapman^  7  Hon,  676;  Todd  t.  Shelboume,  8  Id.  610;  ffvff  y,  Wagner,  63 
Barbw  216;  Harger  v.  fTtlM)!!,  63  Id.  237;  Moore  ▼.  /?sr(2er,  65  N.  Y.  443;  />ti. 
rani  t.  Banta,  27  N.  J.  L.  624;  and  all  that  he  can  recover  on  the  paper  ia 
what  he  or  some  prior  holder,  through  whom  he  derives  his  title,  paid  for  it, 
with  interest:  Holeomb  v.  Wyckqf,  35  Id.  35;  S.  C,  10  Am.  Rep.  219;  De  Ka$ 
T.  HajdosMOAk  Water  Co.f  38  N.  J.  Eq.  158;  and  see  Edioarda  v.  Jones,  2  Mees. 
k,  W.  413;  8.  C,  7  Car.  &,  P.  633;  Simpson  v.  Clark,  2  Cromp.  M.  &  R.  342. 
The  rale  in  Minnesota  is  stated  to  be,  that  if  the  infirmity  in  the  paper  is 
simply  a  want  of  consideration,  an  indorsee  for  value,  before  matnrity,  with- 
out notice,  may  recover  the  full  amount  of  the  paper  accordiog  to  its  tenor, 
although  he  purchased  the  paper  for  less  than  its  face:  Daniela  v.  WUeon,  21 
Minn.  630;  bat  when  the  original  consideration  is  illegal  or  frandulent,  or  the 
paper  is  taken  as  collateral  security,  the  right  of  recovery  is  restricted  to 
the  consideration  actually  paid  by  the  indorsee,  or  to  the  amount  of  the  debt 
to  which  the  paper  is  collateral:  Id.  It  was  held  in  New  York,  that  where 
some  valid  consideration  exists  in  the  inception  of  the  paper,  a  bona  Jide  pur- 
ehaseTt  no  matter  what  amoont  he  may  give  for  it,  may  recover  its  face:  Howe 
V.  PoUer,  61  Barb.  356. 

The  fact  that  less  than  the  face  value  of  negotiable  paper  was  paid  by  the 
piarchaser,  in  cannection  with  other  facts,  such  as  the  responsibility  of  the 
maker,  the  rate  of  interest,  the  time  of  maturing,  and  the  circumstances  of 
the  transfer,  is  an  important  element  in  determining  the  bonajidee  of  the 
holder:  Lay  v.  Wieeman^  36  Iowa,  305;  Hooher  v.  Booker,  29  Ohio  St.  1;  and 
see  CromweUY.  Cottntg  </  Sac,  96  U.  S.  60;  Hunt  v.  Sandford,  6  Yerg.  387; 
Oreen  v.  Lowry,  38  Ga.  648;  Hereth  v.  Merchants*  etc.  Bank,  34  Ind.  380;  Jonee 
V.  Oordon,  L.  R.  2  App.  C.  616.  Thus  where  a  note  on  a  responsible  per- 
son, and  nearly  due,  was  sold  for  a  small  fraction  of  its  face,  it  was  held  that 
the  indorsee  was  not  a  holder  in  good  faith  for  value:  De  WiU  v.  Perkins,  22 
Wis.  473;  and  see  Murray  v.  BeckwUh,  48  HI.  391.  It  was,  however,  held 
that  the  indorsee  of  a  note  was  a  bona  Jide  purchaser  for  value,  although  he 
paid  for  the  note  a  sum  leas  than  ''its  fair  and  reasonable  value,"  and  knew 
the  maker  to  be  solvent,  and  abundantly  able  to  pay  his  debts:  Tod  v.  Wick, 
86  Ohio  St.  370.  So,  where  notes  were  purchased  for  about  three  fifths  of 
their  face  valae,  and  an  action  was  brought  on  one  of  them,  it  was  held  that 
the  price  paid  was  not  sufficient  to  justify  a  jury  in  finding  that  the  holder 
was  not  a  bona  Jide  purchaser,  there  being  no  evidence  tending  to  show  the 
actual  value  of  the  notes:  CfiUtens*  Bank  v.  Ryman,  12  Keb.  541;  and  see  Can" 
mm  V.  Caf^field,  11  Id.  606,  where  the  note  was  purchased  for  about  one  half 
its  face  value.  Compare  State  Bank  v.  McCoy,  69  Pa.  St  204.  And  where  a 
sheriff  levied  upon  and  sold  a  note  for  less  than  one  fifth  of  its  face  value,  and 
no  fraad  was  shown  on  the  part  of  either  the  sheriff  or  the  purchaser,  it  was 
held  that  the  latter  was  to  be  regarded  as  a  purchaser  for  value  in  good  faith: 
Irby  V.  Blain,  31  Kan.  716;  and  see  Murray  v.  Bechnth,  81  HL  43.  And  it 
is  a  well-settled  rule  of  commercial  law  that,  in  the  absence  of  all  proof,  it 
will  be  presumed  that  the  holder  of  negotiable  paper  obtained  it  in  good  faith, 
and  for  a  valuable  consideration:  Pugh  v.  Grant,  86  K.  0.  39;  TredweU  v. 
Blount,  86  Id.  83;  Ifiekereon  v.  Buger,  76  N. Y.  279;  Perkins  v.  Prout,  47  N.  H. 
387;  BatOeiT.  Laudenslager,  84  Pa.  St  446;  National  Bank  v.  Kirby,  108  Masa 
497;  Winstead T. Datis,  40  Miss.  785;  Eeton t.  Harlan,  20  Kaji.  462;  Qumny. 
Hard,  43  Vt  376;  Sparry  v.  Spaulding,  45  CaL  644;  Johnson  v.  MeMurray, 
72  Mo.  278;  Lathrop  t.  Donaldson,  22  Iowa,  234;  Habersham  v.  Lehman,  63 
Oft.  aaO;  CoOinsr.  OUbert,  94  U. a  763;  Shreevesv.  Atten,  79  SL  663;  Atlas 
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Bank  ▼.  Doifk,  9  R.  1. 76;  Slum  v.  LogginSj  63  Tex.  121;  Wtlmm  t.  Xosier,  11 
Chmtt.  477;  Bmatmdv.  WhUe,  34  Mias.  56;  S.  C,  69  Am.  Deo.  385. 

RioRT  07  Bona  Fidb  Puborasieb  oy  Note  to  Entorcb  Mortoaos  Givsn 
won  m  SsciTBrnr.  — The  doctrine  of  the  principal  case,  that  a  mortgage 
•ecuring  a  negotiable  promiaeory  note,  indorsed  before  due  to  an  innocent 
holder  for  value,  is  not  thereby  bo  assigned  as  to  preclude  the  mortgagor  from 
setting  np  against  the  assignee  any  equities  he  may  have  against  the  mort- 
gagee, and  which  foisted  prior  to  the  assignment,  so  far  as  such  mortgage 
Diay  be  oonoemed,  and  that  the  mortgage  can  only  be  enforced  by  the  as- 
■ignee  to  the  extent  that  the  mortgagee  could  have  enforced  it,  is  asserted  in 
the  subsequent  case  of  BeUer  v.  Jfe»,  2  Gin.  Rep.  287,  affirming  S.  C,  1  Id. 
477,  and  citing  the  principal  case.  The  same  doctrine  is  maintained  by  the 
courts  of  some  of  the  other  states,  and  is  placed  upon  the  ground  that  the 
mortgage  is  a  chose  in  action  as  between  the  mortgagor  and  any  subsequent 
assignee^  and  is  taken  subject  to  the  accounts  between  the  mortgagor  and 
mortgagee  at  the  time  of  the  assignment:  Joknaon  v.  Carpenier,  7  Minn.  183; 
HotUtUr  V.  AUsBOUider,  22  Id.  559;  Olda  v.  Ownminga,  31  HI.  188;  Walker  v. 
Dement,  42  Id.  273;  Bryant  v.  Vii^  83  Id.  11;  Umted  State*  MorU  Co.  v. 
Otom,  93  Id.  483;  BouUgny  v.  FoHiert  17  La.  Ann.  121;  Johmaon  v.  Vkhere, 
81  Id.  943.  And  see  Ranney  v.  Hardy,  43  Ohio  St.  160;  Oebom  v.  McOlel- 
kmd,  43  Id.  303,  304,  310,  citing  the  principal  case  to  this  point.  But  the 
doctrine  sustained  by  the  greater  weight  of  authority  is,  that  the  bonajlde 
purchaser  for  value  of  a  negotiable  note  secured  by  mortgage,  before  matur- 
ity and  without  notice,  takes  the  mortgage  as  he  does  the  note,  discharged 
of  all  equities  between  the  original  parties:  WM  v.  HoaeUon,  4  Neb.  308; 
8.  C,  19  Am.  Rep.  638;  Duncan  v.  LcmsviUe  etc,  13  Bush,  385;  a  C,  26  Am. 
Bep.  201;  Comdl  v.  Hickene,  11  Wis.  353;  Kelley  v.  Wlutney,  45  Id.  110; 
MaxweU  v.  Hartmann,  50  Id.  668;  BurJduxua  v.  Hutcheeon,  25  Kan.  631;  Pree- 
ten  V.  Mwrie,  42  Iowa»  549;  Updegrcift  v.  Sdtoarde,  45  Id.  515;  Claeey  v.  Sigg, 
51  Id.  372;  Logan  v.  Snudi,  62  Mo.  455;  Kdmer  v.  Krolick,  36  Mich.  373; 
Judge  V.  Vogel,  38  Id.  568;  Boyd  v.  Parker,  43  Md.  182;  Carpenter  v.  Lougan, 
16  WaU.  271,  275,  citing  but  dissenting  from  the  principal  case;  Sauryer  v. 
Pfiekett,  19  Id.  146.  And  in  an  action  on  a  mortgage  by  an  assignee^  who 
received  it  with  the  note  secured  by  it,  for  value,  before  due,  as  collateral 
security,  in  good  faith  and  without  notice  of  defect  or  defense,  the  mort- 
gagor cannot  make  the  defense  of  want  of  consideration,  or  that  the  note 
and  mortgage  were  obtained  from  him  by  fraudulent  representations:  Paige 
V.  Chapman,  58  N.  H.  333;  and  see  Taylor  v.  P€ige,  6  Allen,  86;  Carpenter  v. 
Lougan,  16  WalL  271;  Smart  v.  Bement,  4  Abb.  Ot.  App.  253.  Nor  the  de- 
fense that  the  mortgage  was  made  by  the  debtor  in  anticipation  of  bankruptcy 
to  defraud  his  creditors:  Murray  v.  Jonee,  60  €ku  109.  The  plaintiff  is  en- 
titled to  f oredoee  the  mortgage  for  the  full  face  of  the  note,  with  interest^ 
and  is  not  limited  in  his  recovery  to  the  amount  he  actually  paid  for  the 
paper:  Bahge  v.  Flint,  25  Wis.  544.  But  the  assignee  of  a  bond  and  mort- 
gage, which  are  merely  choses  in  action,  takes  them  subject  to  existing 
equities  between  the  mortgagor  and  mortgagee:  QonUdmg  v.  Buntter,  9  Id. 
513;  Woodruff  Y,  IntUfor  Savings,  34  N.  J.  £q.  174;  Silverman  ▼.  BuOock,  98 
HI.  11;  Horteman  v.  Oerker,  49  Pa.  St.  282.  And  it  is  held  that  in  an  action 
of  foreclosure,  the  defense  of  usury  is  available  to  the  maker  against  an 
assignee  of  a  usurious  note  and  mortgage  which  had  been  transferred  to 
him  by  a  written  assignment  on  the  mortgage  only,  for  value  before  maturity, 
and  without  notice  of  any  defect:  DoU  v.  HoUenbeck,  19  Neb.  639.  So  the 
indozsee  of  a  negotiable  note,  to  secure  which  a  mortgage  was  given  to  tha 
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original  holder,  takes  sab jeet  to  a  prior  lien  on  the  land  in  favor  of  a  third 
penoD»  whether  he  had  notice  of  saeh  lien  or  not:  LtmdBe  t.  Savage,  68  Ma 
948;  LogamY.  SmUh,  82 Id.  456. 

VALnnTT  or  Nuotiabub  Pafbb,  when  affeoted  by  ■abaeqnent  aale  npon 
a  nenrioiu  oonaideratJon;  See  CcUUn  ▼.  ChirUer,  82  Am.  Dec  113»  and  note 
118;  Ayer  v.  TOden,  77  Id.  365. 

QimnDN  wmrmjui  Om  Who  Taxss  Niootiabiji  Patkr  ab  Oollat- 
BUL  SacmjTt  for  a  pre-existing  debt,  withont  any  new  or  distinet  oon- 
ridaratiooy  is  or  is  not  a  bona  fide  holder  thereof  for  value,  is  diseoased  in  the 
following  cases:  Rwtomugh  t.  Meamdt,  67  Am.  Dec  346,  and  note  362;  Poyne 
T.  Bemdey,  68  Id.  318;  Emanuel  v.  WhUe^  69  Id.  385,  and  note  386;  Tyner  v. 
Stoops,  71  Id.  341,  and  note  347;  Db«m  ▼.  Dkoon,  76  Id.  128;  StnUhen  ▼• 
Kendall,  80  Id.  6ia 

Thb  prznoipal  gasb  IB  aiTED,  in  Wehb  t.  ffoeeUfm,  4  Neb.  316^  318^  as 
holding  the  doctrine  that  mor^;agee  are  mere  chcees  in  action,  whetiier 
standing  alone  or  taken  to  secnre  negotiable  or  non-negotiable  paper,  and  are 
coly  Mrailable  for  what  is  honestly  dae  from  the  mortgagor  to  the  mortgagee 
It  is  cited  to  the  point  that  a  holder  of  negotiable  paper  may  be  a  purchaser 
in  good  faith,  and  entitled  to  protection  as  such,  althongh  he  purchased  the 
paper  at »  disooant»  in  Bange  ▼.  FUnl,  25  Wis.  651;  and  is  cited  in  Oebom  t. 
MeCkOamd,  43  Ohio  St  310,  dissenting  opinion  of  Mcllvaine,  C.  J.,  as  hold- 
ing  that  an  infirmity  in  a  negotiable  promissory  note,  which  cannot  be  set  np 
sgainst  aa  innocent  indorsee  before  maturity  and  for  value,  in  an  action  on 
the  Dots^  nay  nevertheless  prevail  against  a  mortgage  given  to  secnre  the 
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■nomu  nr  Fin  DsnorD  upoir  CntoimarrAHCBi  of  the  partioolar  mm, 
AmamumB  ow  Pabtt  mat  Opiratb  aoainst  Hnc  bt  Wat  or  BBioma^ 
thon^  made  in  good  fidth,  and  withont  intention  to  deceive  or  mislead. 

Ebror  to  the  district  court  of  Portage  County.  The  opin- 
ion states  the  case. 

Taylor  and  WiUardy  for  the  plainti£f  in  error. 

/.  L.  and  H,  C.  Ranney^  for  the  defendant  in  error. 

Bj  Court,  ScoTTy  J.  The  defendant  in  error  brought  an 
action,  in  the  court  of  common  pleas  of  Portage  County,  for 
the  purpose  of  perpetually  enjoining  the  plaintiff  in  error 
from  asserting  the  statutory  lien  of  certain  judgments,  which 
he  had  obtained  in  said  court,  against  one  Elisha  Garrett, 
upon  lands  situate  in  said  county,  which  had  been  sold  and 
conveyed  to  the  plaintiff  below  by  the  said  Garrett,  for  the 
oonsideration  of  the  sum  of  three  hundred  dollars. 

The  grounds  upon  which  the  right  to  this  relief  was  based 
were,  that  he,  the  plaintiff  below,  had  been  induced  to  pur- 
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chase  said  lands  from  said  Grarrett,  by  the  false  representa- 
tions and  declarations  of  the  defendant  below;  that  he,  said 
defendant,  held  no  liens,  claims,  or  encumbrances  upon  the 
premises;  while  in  fact  the  judgments  aforesaid  were  then 
subsisting  liens  thereon;  and  that  said  Beardsley,  defendant 
below,  well  knew  at  the  time  of  making  such  representations 
that  the  plaintiff  was  negotiating  for  the  purchase  of  said 
lands,  and  was  endeavoring  to  asceitain  whether  the  same 
were  in  any  manner  encumbered  or  not;  and  that  said  repre- 
sentations were  intended  to  influence  and  induce  the  plaintiff 
to  make  said  purchase,  and  receive  a  conveyance  from  (xarrett; 
and  did  in  fact  influence  him  accordingly. 

Beardsley  answered,  admitting,  with  some  qualifications, 
the  representations  alleged,  but  averring  that  he  acted  in  the 
matter  in  entire  good  faith,  without  any  intention  to  deceive 
the  plaintiff,  and  made  said  representations  in  momentary  for- 
getfulness  of  the  existence  of  his  judgments,  and  by  way  of 
reply  to  inquiries  made  of  him  by  the  plaintiff,  at  a  time  when 
his  attention  was  engrossed  with  other  business. 

The  case  came  by  appeal  into  the  district  court,  where  there 
was  the  following  finding  of  facts  from  the  evidence:  ''That 
at  the  time  mentioned  in  said  petition,  the  said  plaintiff  meet- 
ing said  defendant  in  the  fair-grounds,  during  the  holding  of 
an  agricultural  fair,  asked  him,  said  defendant,  if  he  had  any 
claim  or  lien  on  the  premises  mentioned  in  the  petition,  say- 
ing, at  the  same  time,  that  he  was  intending  to  buy  the  same, 
if  he  could  get  from  Garrett  a  good  title.  To  which  question 
said  defendant  answered  that  he  had  no  claim  or  lien  thereon. 
That  plaintiff  relied  upon  said  answer,  and  bought  the  said 
premises  of  said  Garrett  the  same  day,  and  paid  him  there- 
for the  sum  of  three  hundred  dollars.  The  court  also  found, 
on  said  trial,  that  said  plaintiff  had,  on  the  day  of  said  con- 
versation, and  prior  thereto,  partially  examined  the  publio 
records  of  said  county,  in  search  of  the  title  of  said  premises, 
but  being  in  haste,  he  desisted  from  a  complete  examination, 
and  sought  said  defendant,  for  the  purpose  of  making  said 
inquiry.  The  court  also  found  that  the  representation,  so 
made  by  said  defendant  to  said  plaintiff,  was  made  under  a 
mistake  of  the  facts,  in  good  faith,  without  any  intention  to 
conceal  anything  from  plaintiff,  or  to  mislead  him.  And 
thereupon  the  court  held,  under  said  findings,  that  said  plain- 
tiff was  entitled  by  law  to  the  relief  prayed  for  in  said  pett 
tion,  and  decreed  accordingly." 
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The  only  question  now  made,  in  argument,  is  as' to  the  law 
of  the  case,  arising  upon  the  state  of  facts  found  by  the  court 

Technical  estoppels,  by  deed  or  by  matter  of  record,  are  reg- 
ulated by  well-settled  rules,  which  admit  of  certain  applica- 
tion; but  in  regard  to  what  are  called  estoppels  in  pais, 
depending  as  they  do  on  the  particular  circumstances  of  the 
case,  it  would  be  difficult  to  prescribe  a  rule  of  universal 
application. 

It  is,  however,  settled  law,  that  in  general,  "  a  party  will  be 
concluded  from  denying  his  own  acts  or  admissions,  which  were 
expressly  designed  to  influence  the  conduct  of  another,  and 
did  so  influence  it,  and  when  such  denial  will  operate  to  the 
injury  of  the  latter":  WeUand  Canal  Co,  v.  Hathaway^  8  Wend. 
483  [24  Am.  Dec.  51].  It  was  said  in  the  same  case  that  the 
acts  and  admissions  of  a  party  will,  in  general,  operate  against 
him,  by  way  of  estoppel,  only  "  where,  in  good  conscience  and 
honest  dealing,  he  ought  not  to  be  permitted  to  gainsay  them." 
And  as  this  is  no  doubt  true,  and  the  question  is  therefore 
one  of  ethics,  as  was  said  by  Judge  Bronson,  in  Dezell  v.  OdeU^ 
3  Hill,  215  [88  Am.  Dec.  628],  it  is  argued  by  counsel,  in 
this  case,  that  the  plaintiff  in  error  is  not  to  be  estopped  by 
representations  which  were  made  in  good  faith,  and  without 
intention  to  deceive  or  mislead.  But  we  think  an  estoppel 
may  arise  from  admissions  and  declarations  made  without 
any  fraudulent  purpose.  The  circumstances  may  be  such 
that  ''good  conscience  and  honest  dealing"  may  require  a 
party  to  bear  the  consequences  of  his  own  negligent  mistake 
instead  of  throwing  the  resulting  loss  upon  another  whom  he 
has  misled.  What  are  the  facts  of  the  present  case,  as  found 
by  the  district  court? 

Foot  applied  to  Beardsley  for  the  purpose  of  learning  whether 
he  held  any  claim  or  lien  upon  certain  lots,  which  Foot  told 
him  that  he  was  expecting  to  purchase,  if  he  could  get  a  good 
title.  Beardsley,  in  reply,  gave  a  positive  and  unquaUfied 
assurance  that  he  held  none;  and  Foot,  relying  upon  this 
assurance,  purchased  the  lots,  and  paid  out  three  hundred  dol- 
lars therefor.  The  subject-matter  of  this  admission  or  repre- 
sentation was  one  resting  peculiarly  within  Beardsley's 
knowledge,  and  in  respect  to  which  it  could  not  be  expected 
that  he  would  make  a  false  admission,  adverse  to  his  own 
interest  He  must,  under  the  circumstances,  have  expected 
and  intended  it  to  be  relied  and  acted  upon  by  Foot  It  was 
ft  virtual  declaration  that  any  judgments  in  his  favor,  stand- 
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ing  apparently  unsatisfied  upon  the  record,  and  which  would 
be  a  lien  upon  the  property  in  question,  were  in  bjci  satisfied; 
and  it  was,  under  the  circumstances,  an  authority  to  Foot  to 
rely  and  act  upon  the  assurance  thus  given.  It  was  so  in- 
tended and  so  understood.  And  after  it  has  been  acted  on, 
Foot  is  not  to  be  prejudiced,  and  Beardsley  protected  by  its 
revocation.  The  attempted  revocation  by  a  counter^statement 
comes  too  late.  The  current  of  authority,  both  English  and 
American,  makes  the  case  one  of  estoppel,  under  the  general 
rule:  Pxckard  v.  Sean^  6  Ad.  &  E.  474;  Freeman  v.  Cooh^  2 
Ex.  664;  Lord  Chancellor  Cranworth's  opinion  in  Jordan  v. 
Moneyy  5  H.  L.  Gas.  212;  WeUand  Canal  Co.  v.  Hathuwayy  8 
Wend.  480  [24  Am.  Dec.  61];  Foster  v.  Newland,  21  Id.  94; 
Dezell  V.  Odellj  3  Hill,  215  [38  Am.  Dec.  628];  Commonwealth 
V.  MoltZy  10  Pa.  St.  627  [69  Am.  Dec.  499];  Davis  v.  Thomas, 
6  Leigh,  1;  Brown  v.  Wheelery  17  Conn.  846  [44  Am.  Dec.  650]; 
Kinney  v.  Famsworthj  17  Id.  366;  Copeland  v.  Copdandj  28 
Me.  626;  Hieks  v.  Cram,  17  Vt.  449;  Taylor  v.  Zepp,  14  Ma 
482  [66  Am.  Dec.  113];  Otis  v.  SiU,  8  Barb.  102;  Bank  of  WU- 
^ington  etc,  v.  WoUaston^  3  Harr.  (Del.)  90;  Morgan  v.  Spangler^ 
14  Ohio  St  102. 
Judgment  of  the  district  court  affirmed. 

Peck,  C.  J.,  and  Bbinkerhoff,  Bannet,  and  Wildbb,  J7^ 
concurred. 


DoorRnn  or  Esioffxl  nr  Pais  Disoubssd:  Titos  t.  Mone,  dS  Am.  Dao. 
606;  Taylor  ▼.  Zepp,  65  Id.  113. 

Acts  mat  Wobk  Estopfkl  without  Fbaud:  BeaupUmd  t.  MeKeemt  70 
Am.  Deo.  116.    Compare  JTtraUw.  Lathrop,  73  Id.  906. 

EsTOFFBL  BT  AoMiasiONS:  CMweU  Y.  Attgetf  77  Am.  Dec  616,  and  note 
619;  Tongue  v.  NutweU,  79  Id.  649,  and  note  666;  MeMahon  v.  MeMahon,  5S 
Id.  481;  Carter  y.  Dturby,  60  Id.  156;  MtCnwey  v.  Remmm,  64  Id.  194. 

Whoivxb,  ior  Pubposb  07  Dkbiyimo  Benkht  in  TuANSAonov,  hf 
his  acts  or  declarations  indnces  another,  who  relies  thereon,  to  change  hia 
position,  is  precluded  from  defeating  the  transaction  by  repudiating  snch  aofei 
or  declarations;  for  the  law  enforces  the  rale  of  good  morals  as  a  rale  of 
policy,  and  estops  a  party  from  denying  what  cannot  be  denied  without  a 
breach  of  good  faith:  Ifuurance  Co.  v.  McOookey,  33  Ohio  St.  566,  citing  the 
principal  oase.  It  is  also  dted  to  sustain  the  same  principle  in  JIUfar  t.  Af»- 
wm  1  Cfla.  Rep.  S81}  8miAr.  Oramer.  89  Iowa»  416. 
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Gbiswold  V.  Stoughton. 

[a  OmiooN,  8L1 

BlUEiffli  Sal%  iMraAOHMKNT  ov,  ON  MOTION. — Where  aa  ezeeation  i» 
eshibitedy  regular  upon  its  face,  and  reciting  a  judgment  and  a  jadgment 
roll,  a  court  will  not,  upon  a  mere  motion  to  set  aside  the  sheriff's  sale^ 
made  after  the  period  for  redemption  has  elapsed,  go  back  of  the  execa* 
tioa  to  inquire  into  the  yalidity  of  the  judgment  recited. 

IhBiCTOBY  Statdtx.  —  Statutory  directions  to  sell  land  on  execution  in  par^ 
oeLq^  where  it  consists  of  distinct  lots  or  tracts,  are  merely  directory,  and 
not  peremptory. 

MonoH  TO  Skt  Asaum  Shkbih^s  Salb  oy  XiANo  on  Exsodtion,  bbcausb  It 
WAB  hot  Madb  in  SKrAJLATX  Traois  ot  parcels,  comes  too  late  from  tho 
judgment  debtor,  after  the  period  for  redemption  has  passed,  and  where 
there  is  no  evidence  of  fraud,  injury,  mistake^  or  illegality,  outside  tfao 
more  return  cT  vhe  sherifit 

Motion  to  have  sheriff's  sale  set  aside  and  declared  void. 
Griswold  recovered  judgment  against  Stoughton  on  June  1, 
1857.  Entry  thereof  was  made  upon  the  journal  and  lien 
docket  of  the  court.  In  April,  1862,  execution  upon  the  judg- 
ment issued,  and  in  May  of  the  same  year,  certain  tracts  of 
land  belonging  to  the  defendant  in  execution  were  sold  to  sat- 
isfy the  judgment,  Griswold  being  the  purchaser.  On  Septem- 
ber 23,  1862,  the  sheriff  presented  for  approval  a  deed  for  said 
land,  pursuant  to  his  sale,  and  Stoughton  then  appeared  and 
objected  to  the  approval.  His  motion  was  made  upon  the  fol- 
lowing grounds:  1.  That  the  judgment  upon  which  the  execu- 
tion issued  was  void;  2.  That  there  was  no  judgment  roll 
temaining  in  the  clerk's  office  when  the  execution  issued;  3.. 
That  several  parcels  of  land  were  sold  in  gross,  and  not  sepa- 
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rately;  4.  That  it  did  not  appear  that  one  of  the  parcels  was 
sold  either  on  the  same  parcel,  or  at  the  court-house  door;  5. 
That  it  did  not  appear  that  the  defendant  had  no  personal 
property  subject  to  execution;  6.  That  the  defendant  had  per- 
sonal property  subject  to  execution.  The  court  overruled  the 
motion  and  approved  the  deed.  From  that  decision  Stoughton 
appealed. 

Smith  and  Orovefj  for  the  appellaat. 
B.  F.  Harding  J  for  the  respondent. 

By  Court,  Shattuck,  J.  The  first  two  objections  cannot  be 
considered  in  this  proceeding.  This  is  an  inquiry  about  the 
regularity  of  proceedings  concerning  the  sale.  An  execution 
is  here  exhibited,  regular  upon  its  face,  which  recites  a  judg- 
ment, and  a  judgment  roll,  and  upon  a  mere  motion,  at  this 
stage  of  the  proceedings,  this  court  will  not  go  back  of  the 
execution  to  inquire  into  the  validity  of  the  judgment  recited. 

The  other  points  may  be  considered,  and  in  examining  them 
this  court  is  confined  to  the  record  brought  in  from  the  court 
below.  There  appears  to  be  no  bill  of  exceptions,  and  the  pre- 
sumption is,  that  the  court  below  decided  the  case  upon  what 
is  here  presented, — the  judgment  entry,  the  execution,  the 
report  of  the  sale,  and  the  motion,  substantially  as  above  pre- 
sented, without  further  allegations,  averments,  or  proo&. 

As  to  the  objection  respecting  personal  property  of  the  de- 
fendant subject  to  levy,  the  return  of  the  sheriff  is  sufficiently 
full,  and  being  presumed  true,  negatives  the  assumptions  made 
by  the  motion.  Both  the  levy  and  the  return  of  sale  aver  that 
they  were  made  in  default  of  personal  property. 

The  objection  respecting  the  place  where  sale  was  made,  is 
also  disposed  of  by  the  return,  which  says:  ''I  exposed  for  sale 
as  the  law  directs,  on  the  premises,"  etc. 

The  chief  question  in  controversy,  then,  is  respecting  the 
mode  of  sale  adopted  by  the  sheriff.  The  return  describes  two 
tracts  of  land:  One  being  ''claim  No.  46,  and  claim  No.  64,  all 
comprising  645.31  acres,  embraced  in  notification  No.  565,  of 
A.  R.  Stoughton,  bounded,"  etc.;  also  the  following  premises: 
'' Situate  in  township  8  south,  range  3  and  4  west,  etc.,  con- 
taining 300  acres,  more  or  less."  Each  tract  is  described  as 
consisting  of  parcels,  legal  subdivisions  or  fractions,  known  by 
the  maps  or  plats  of  the  United  States  surveys,  and  situate  in 
acyoining  townships,  and  the  greater  portion  in  one  township. 
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Wheiher  the  cdx-hundred-acre  parcel  was  sold  by  itself  as  one 
tract,  or  whether  the  two  tracts,  amounting  to  about  945  acres, 
were  sold  together  as  one  parcel,  does  not  appear  from  the 
return;  neither  does  it  positively  appear  whether  or  not  the 
two  tracts  are  adjacent,  and  could  be  called  one  parcel.  It  is 
to  be  inferred,  however,  from  the  description,  that  they  are 
adjacent  and  constitute  a  compact  body  of  land.  The  whole 
tract,  the  sheriff  reports,  was  sold  for  eighteen  hundred  dollars, 
being  about  two  dollars  per  acre. 

The  question  now  is,  whether  any  such  irregularity  appears 
in  these  proceedings  as  renders  this  sale  void  or  voidable  upon 
mere  motion,  after  the  period  for  redemption  has  elapsed. 
This  inquiry  involves  the  construction  of  the  statute  of  1854 
relative  to  sales  upon  execution.    It  is  provided  (Stats.,  p.  124, 
sec.  20):  ''When  the  sale  is  of  real  property,  and  consisting  of 
several  known  lots  or  parcels,  they  shall  be  sold  separately." 
If  this  statute  is  mandatory,  and  this  provision  a  peremptory 
requirement,  then  it  is  clear  that  the  sale  under  consideration 
is  irregular  and  ought  to  be  set  aside.    This  question  has  been 
but  once  before  brought  into  this  court:  Grant  v.  RoberUy  term 
of  1860,  not  reported;  and  though  no  opinion  directly  in  point 
was  given,  it  was  clearly  intimated  by  the  court  that  this 
statute  should  be  held  directory,  and  not  peremptory,  in  respect 
of  the  provision  above  cited.    The  same  point  has,  however, 
been  decided  in  New  York  and  Minnesota.    In  Cunningham 
V.  Casridy,  17  N.  Y.  278,  Denio,  J.,  delivering  the  opinion  of 
the  cour^  says:  "There  is  a  well-known  distinction  between 
statutory  provisions  which  are  of  the  essence  of  the  proceedings 
to  which  they  relate,  and  without  the  observance  of  which 
everything  that  is  done  is  nugatory,  and  such  as  are  merely 
model  or  directory,  and  the  violation  of  which  does  not  neces- 
sarily draw  after  it  the  effect  of  avoiding  what  has  legally  been 
done.    After  some  reflection,  and  contrary  to  the  opinion 
which  I  had  formed  on  the  argument,  I  am  prepared  to  class 
the  direction  to  sell  land  on  execution  in  parcels,  where  it  con- 
sists of  distinct  lots  or  tracts,  as  falling  within  the  last-men- 
tioned class.    A  judgment  is  a  general  lien  upon  all  the  land 
owned  by  the  debtor  at  the  time  it  was  docketed.    It  is  the 
recovery  of  the  judgment  which  affects  the  owner's  title  by 
charging  it  with  the  burden  of  the  debt,  and  the  subsequent 
proceedings  relate  to  the  method  in  which  the  lien  is  enforced 
and  executed,  and  a  departure  from  the  prescriptions  of  the 
statutes  in  conducting  these  proceedings,  may  or  may  nol 
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prejudice  the  jadgment  debtor  or  his  other  creditors."    Sub- 
stantially  the  same  ruling  was  made  in  1  Minn.  183. 

We  think  this  is  the  better  and  the  true  rule  under  our 
statute  of  1854.  The  main  object  in  adopting  one  mode  or 
another  of  conducting  sales  upon  execution,  is  to  obtain  the 
highest  price  for  the  smallest  amount  of  the  debtor's  estate; 
and  cases  can  be  cited  where  a  large  tract  of  land  in  a  compact 
form  is  so  situated  that  the  whole  in  gross  on  sale  will  bring 
a  much  higher  price  than  the  aggregate  amount  that  could  be 
obtained  by  the  sale  in  parcels.  The  interest  of  all  concerned 
would  sometimes  be  promoted  by  pursuing  one  mode,  at  other 
times  by  pursuing  the  other.  There  should  be  some  discretion 
allowed  the  officer  as  to  the  mode  of  sale;  and  that  should  be 
adopted  which  the  condition  of  the  estate  makes  most  advan* 
tageous  to  the  party  concerned,  though  the  general  rule  specified 
in  the  statute  ought  to  be  followed  as  far  as  practicable.  It  is 
to  be  presumed  that  an  officer  has  done  his  duty,  and  without 
fraud  or  oppression.  If  it  appear  that  there  is  great  inadequacy 
of  price,  or  fraud,  or  abuse  of  power,  or  any  irregularity  that 
has  injured  the  debtor  or  his  creditors,  the  sale  might  be 
avoided  on  motion  by  a  reasonable  application,  upon  suitable 
allegations  and  proofs.  We  are  not  prepared  to  hold  that  a 
debtor  m^y  acquiesce  in  a  sale  until  after  the  period  for  re- 
demption has  expired,  and  then,  without  averring  any  oppres- 
sion, fraud,  or  injury,  upon  a  mere  motion  based  upon  the 
return  of  the  officer,  have  a  sale  set  aside  simply  because  two 
or  more  adjacent  parcels  of  land  were  sold  in  gross,  and  not 
separately. 

In  this  case,  it  appears  that  the  plaintiff's  debt  was  not  paid 
by  the  proceeds  of  the  land  sold,  but  that  several  hundred  dol- 
lars still  remain  unsatisfied.  At  the  same  time  there  is  noth- 
ing in  the  record  to  show  that  the  land  was  worth  any  more 
than  was  actually  bidden  upon  the  sale.  It  does  not  appear 
that  any  fraud  was  practiced,  any  mistake  made  by  the  plain- 
tifl*,  or  the  officer,  or  that  any  injury  was  sustained  by  the 
debtor,  or  any  of  his  creditors,  by  reason  of  the  mode  of  con- 
ducting the  sale  which  the  officer  adopted. 

It  is  said  in  argument  that  Stoughton  has  a  right  to  redeem 
any  part  of  the  land,  but  is  precluded  from  redeeming  less 
than  the  whole  by  the.  manner  in  which  the  sale  was  made. 
K  he  had  actually  sought  to  redeem  a  part,  or  been  ready  to  do 
so,  within  the  time  specified  by  statute,  and  been  precluded  as 
suggested  by  counsel,  he  might  have  shown  it  upon  his  appli* 
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cation  to  avoid  the  sale,  and  it  might  have  been  considered  as 
a  presumption  of  injury  and  oppression,  but  he  made  no  such 
application;  he  waited  until  the  time  for  redemption  had  ex- 
pired; and  then  came  in  with  a  mere  motion,  based  solely 
upon  the  apparent  irregularity  above  referred  to.  We  do  not 
think  that  the  defendant  has  made  a  record  in  the  court  below 
which  entitled  him  to  relief,  and  upon  this  record  we  do  not 
think  that  the  circuit  court  committed  any  error  in  confirming 
the  sale  and  approving  the  deed. 
Judgment  is  afiSrmed. 

CbKCLUBTTKnEBS  OT  Sheripf'b  Rktubn:  Mmoroi  PohU  B,  R,  Co,  t.  Keep 
74  Am.  Deo.  133»  note;  McIhmUd  ▼.  Leewrighi,  77  Id.  631,  and  note  632; 
•hewing  that  it  ia  oondnsiine  npon  the  parties  to  the  record. 

STATum^  DiRXoroBT,  What  arb:  See  note  to  Sydnor  ▼.  Bcberts^  65  Am. 
Deo.  94;  Hendriek  t.  Dchm,  73  Id.  726;  Johnmm  v.  Reue^  73  Id.  767,  and  note 
769.  Statutory  provisions  as  to  levy  and  notice  of  sale  on  execution  are 
directocy,  generally,  and  not  mandatoiy:  Bnuth  v.  ReandaU,  66  Id.  475^  and 
iiiOte480. 

EutfUTiOK  SiLB  OF  DiBTErcT  Tractb  oy  Rialtt  iiT  ILkflB^  Vaupitt  or: 
ShtUk  T.  RandaU,  65  Am.  Dec.  475,  and  note  480;  Cfremnp  v.  Stoker,  52  Id. 
474^  and  note  475;  TTOiOfi  T.  Ti0j<^,  14  Id.  569,  and  note  571.  SaleseiiinasM 
by  »  sheriff  of  distinct  parcels  of  real  estate,  may  be  set  aside  on  motioii,  oi 
1^  »bin  in.chanoery:  Reeiar  v.  HarU,  41  Id.  6Sa 
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Keenan  v.  Commonwealth. 

[44  PSNHflTLTAinA  STATE,  86.] 

Tkur  Cbitkriok  or  Musdxr  in  Fibst  Dsobu  la  Imteht  to  Tame  Iji& 
lli«  deliberfttioii  and  premeditation  required  by  the  Pemuylyuiia  itatnte 
are  not  upon  the  intent,  but  npon  the  killing.  It  ia  deliberation  and 
premeditation  enough  to  form  the  intent  to  kill,  and  not  upon  the  intent 
after  it  haa  been  formed.  An  intent  distinctly  formed,  eren  "for  a 
moment  **  before  it  ia  carried  into  act,  ia  enough. 

DnriNCTLT  FoRMEB  Intknt  to  Kill,  Cabbixd  imto  Act,  vot  m  Sbup- 
DETXifsa,  and  without  adequate  provocation,  oonatltatea  murder  in  the 
firat  degree. 

On  Trial  ior  Murdxb,  Pbisonu's  Intoxication  is  not  Such  Exootb  aa 
will  allow  a  leaa  than  ordinarily  adequate  provooation  to  palliate  the  of* 
fenae,  unleaa  it  waa  so  great  aa  to  render  him  unable  to  form  a  willful, 
deliberate,  and  premeditated  deaign  to  kill,  or  inoapaUe  of  judging  of  his 
acta  and  their  legitimate  oonaequencea. 

Indictment  against  Thomas  B.  Keenan  for  the  murder  of 
John  A.  Obey.  Obey  was,  at  the  time  of  the  killing,  a  oon- 
ductor  on  the  cars  of  the  Citizens'  Passenger  Railway  Com- 
pany, at  Lawrenceville.  The  other  facts  are  stated  in  th« 
opinion. 

Stoartzwaider  and  Marshallj  for  the  defendant. 

Miller  J  Hampton^  and  Howard^  for  the  commonwealth. 

By  Court,  Lowbie,  C.  J.  Our  statute  adopts  the  oommon- 
law  definition  of  murder,  and  then  distinguishes  it  of  two 
degrees,  defining  the  first  degree  specially  by  certain  enum- 
erated oaaes,  and  generally  by  the  words  ''  another  kind  of 
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willful,  deliberate,  and  premeditated  killing."    It  is  this  gen- 
eral part  of  the  definition  that  we  have  to  apply  in  the  present 


A  careful  study  of  our  jurisprudence  on  this  subject  clearly 
reveals  the  fact  that  such  terms  as  a  deliberate  purpose,  or  a 
deliberate  and  premeditated  intent  to  kill,  or  a  specific  intent 
to  take  life,  are  sometimes  substituted  for  the  words  of  the 
statute;  yet  our  reported  jurisprudence  is  very  uniform  in 
holding  tiiat  the  true  criterion  of  the  first  degree  is  the  intent 
to  take  life.  The  deliberation  and  premeditation  required  by 
the  statute  are  not  upon  the  intent,  but  upon  the  killing.  It 
is  deliberation  and  premeditation  enough  to  form  the  intent 
to  kill,  and  not  upon  the  intent  after  it  has  been  formed.  An 
intent  distinctly  formed,  even  "  for  a  moment "  before  it  is  car- 
ried into  act,  is  enough. 

What  the  definition  requires,  therefore,  is  a  distinctly  formed 
intent  to  kill,  not  in  self-defense,  and  without  adequate  provo- 
cation. It  requires  the  malice  prepense  or  aforethought  of 
the  common-law  definition  of  murder  to  be,  not  a  general 
malice,  but  a  special  malice  that  aims  at  the  life  of  a  person. 
This  distinctly  formed  intent  to  take  life  is  easily  distin- 
guished, in  the  general,  from  the  instinctive  and  spontaneous 
reaction  of  mind  and  body  against  insult  and  injury,  which  is 
often  the  result  of  no  distinctly  formed  intention;  and  also 
from  those  cases  of  previous  and  deliberate  intention  to  kill, 
which  may  override  even  what,  without  it,  would  be  adequate 
provocation  given  at  the  time  of  the  killing. 

Keeping  this  common  understanding  of  the  definition  in 
mind,  we  shall  also  get  clear  of  the  influence  of  the  cases  in  other 
states,  where  the  terms  ''deliberate"  and  ''premeditated"  are  ap- 
plied to  the  malice  or  intent,  and  not  to  the  act,  and  thus  seem 
to  require  a  purpose  brooded  over,  formed  and  matured  before 
the  occasion  at  which  it  is  carried  into  act.  Under  such  a 
definition  of  the  intention,  all  our  jurisprudence  by  which 
malice  and  intent  are  implied  from  the  character  of  the  act, 
and  from  the  deadly  nature  of  the  weapon  used,  would  be  set 
aside;  for  we  could  not,  from  these,  imply  such  a  previous  and 
deliberate,  but  only  a  distinctly  formed  intent,  and  this  in- 
volves deliberation  and  premeditation,  though  they  may  be 
very  briel  We  should  therefore  blot  out  all  our  law  relative 
to  implied  intent  or  malice,  and  require  it  to  be  always  proved 
as  express.  And  this  would  be  a  most  disastrous  result;  for 
the  most  deliberate  murderers  are  usually  those  who  know 
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how  to  conceal  their  intent  until  the  occasioa  ariseB  for  the 
execution  of  it. 

And  still  keeping  in  mind  our  usual  understanding  of  this 
general  part  of  the  definition  of  murder  in  the  first  degree,  we 
are  further  prepared  for  an  intelligent  appreciation  of  the  in- 
fluence which  the  fact  of  intoxication  may  legitimately  hava 
on  the  degree  of  criminality  and  in  the  formation  of  the  intent 
to  kill,  and  in  the  ascertainment  of  it. 

The  learned  judge  of  the  oyer  and  terminer  charged  the 
jury  that  the  prisoner's  intoxication  was  not  such  an  excuse 
as  would  allow  a  less  than  ordinarily  adequate  provocation  to 
palliate  the  ofiense,  unlesd  it  was  so  great  as  to  render  him  "un- 
able to  form  a  willful,  deliberate,  and  premeditated  design  to 
kill,"  or,  as  he  afterwards  expresses  the  thought, ''  of  judging 
of  his  acts  and  their  legitimate  consequences."  The  first  of 
these  expressions  had  already  been  very  correctly  and  ade- 
quately explained  to  the  jury,  and  the  second  one  plainly 
means  that,  in  using  a  deadly  weapon  in  a  deadly  way,  the 
prisoner  is  charged  with  the  ordinary  consequences  of  his  actSi 
if  he  was  not  so  drunk  as  to  be  unable  to  judge  that  such 
would  ordinarily  be  the  consequence  of  such  acts.  The  two 
forms  of  expression  are  therefore  the  same  in  their  meaninj^ 

We  discover  no  error  in  this  instruction,  and  think  it  is  in 
substantial  accordance  with  all  the  best-considered  judicial 
precedence.  And  if  we  keep  clear  of  the  peculiarities  found 
in  other  states,  arising  either  from  misapprehension  or  from  a 
differently  worded  statute,  we  shall  have  little  difficulty  in 
recognizing  its  correctness. 

No  one  pretends  that  intoxication  is  of  itself  an  excuse  or 
palliation  of  a  crime.  If  it  were,  all  crimes  would,  in  a  great 
measure,  depend  for  their  criminality  on  the  pleasure  of  their 
perpetrators,  since  they  may  pass  into  that  state  when  they  will. 
But  it  is  argued  that,  because  intoxication  produces  a  state  of 
mind  that  is  easily  excited  by  provocation,  therefore  the  crimes 
committed  under  such  intoxication  and  provocation  are  less 
criminal  than  when  committed  in  a  state  of  sobriety  under  the 
same  provocation.  We  are  very  sure  that  no  statute  will  ever 
announce  such  a  rule,  and  that  we  are  not  authorised  to  an- 
nounce it  in  interpreting  this  statute. 

Stated  in  its  most  general  form,  it  amounts  to  this:  that  be- 
cause the  mind  usually  receives  provocation  with  an  intensity 
proportioned  to  its  own  excitement  or  excitability,  therefore 
the  act  of  provocation  must  be  measured,  not  by  its  own  char- 
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acter  and  its  ordinary  effect,  but  by  the  state  and  habit  of  the 
mind  that  receives  it.  Then,  measured  by  this  rule,  the  crimes 
of  a  proud,  or  captious,  or  selfish,  or  habitually  ill-natured 
man,  or  of  one  who  eats  or  fasts  too  much,  or  of  one  who  is 
habitually  quarrelsome,  covetous,  dishonest,  or  thievish,  or 
who,  by  any  sort  of  indulgence,  fault,  or  vice,  renders  himself 
very  easily  excitable,  or  very  subject  to  temptation,  are  much 
less  criminal  than  those  of  a  moderate,  well-tempered,  and 
orderly  citizen,  because  to  the  former  a  very  small  provocation 
or  temptation  becomes  adequate  to  excuse  or  palliate  any 
crime.  If  such  were  the  rule,  a  defendant  would  be  much 
more  likely  to  injure  than  to  benefit  his  case  by  showing  a 
good  character,  and  the  law  would  present  no  inducement  to 
men  to  try  to  rise  to  the  standard  of  even  ordinary  social 
morality. 

Of  course,  it  is  impossible  that  such  a  principle  can  be  a  rule 
of  law.  If  it  were  admitted,  it  could  not  be  administered,  for 
no  judicial  tribunal  can  have  time  or  competence  for  such  a 
thorough  investigation  of  the  special  character  or  state  of  each 
individual  mind  as  the  rule  requires,  and  therefore  it  would 
necessarily  jump  to  a  conclusion,  such  as  the  caprice,  or  preju- 
dice, or  ottier  influence  of  the  moment  would  dictate. 

Indeed,  if  we  admit  the  principle,  and  carry  it  out  logically, 
we  shall  abolish  law  entirely  as  a  compulsory  rule  of  civil  con- 
duct; for  we  shall  measure  all  crime  and  all  duty  by  the  con- 
science of  the  individual,  and  not  by  the  social  conscience, 
and  no  contract  could  be  binding,  no  debt  collected,  no  duty 
enforced,  and  no  crime  punished,  unless  when  the  defendant's 
conscience  feels  that  it  ought  to  be,  and  thus  courts  would  be 
useless,  and  social  organization  impossible.  No  such  principle 
can  stand  before  man's  natural  tendency  to  social  organiza- 
tion, or  before  the  power  and  the.right  of  an  organized  society. 
Individual  or  even  social  charity  may  often  act  upon  the  prin- 
ciple, but  law  excludes  it  from  its  sphere.  Very  few  persons 
practically  admit  it.  Even  those  individuals,  sects,  and  fac- 
tions that  are  most  zealous  for  the  rights  of  the  individual 
conscience  have  very  often  been  the  least  respectful  of  the 
rights  of  conscience  of  any  other  society  or  faction  than  their 
own,  and  of  the  conscience  of  other  persons,  and  the  most 
inclined  to  exert  moral  and  physical  force,  in  order  to  impose 
their  opinions  and  rules  of  action  upon  others,  and  thus  the 
extreme  of  individualism  runs  into  tyranny  or  despotism. 

In  most  matters,  what  is  usual  and  ordinary  in  any  given 
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society  is  tbe  law  of  that  society.  All,  therefore,  must  come 
up  to  the  standard  of  the  usual  and  ordinary,  or  take  the  con- 
sequences. Those  who,  in  their  conduct,  fall  below  this 
standard  must,  to  that  extent,  submit  to  the  condemnation  of 
society,  either  legally  or  morally,  according  as  the  rules  trans- 
gressed are  civil  or  only  moral.  And  those  whose  conduct 
rises  above  that  standard,  and  yet  harmonizes  with  it,  must 
always  be  accepted  as  highly  meritorious  citizens.  And  this 
principle  applies  here;  for  men  who  degrade  themselves  below 
the  ordinary  level  of  social  morality,  by  bad  conduct  or  habits, 
do  not  thereby  relieve  themselves  from  having  their  acts  and 
duties  judged  by  the  ordinary  rules  of  social  action.  They 
cannot  set  up  their  own  vices  as  a  reason  for  being  set  into  a 
special  class  that  is  to  be  judged  more  favorably  than  other 
persons. 

The  prisoner  was  somewhat  intoxicated,  when,  with  six  or 
seven  companions,  he  entered  the  passenger-car,  and  he  and 
they  seem  to  have  behaved  badly  and  noisily,  and  used  very 
profane  language  there,  so  that  several  persons  preferred  walk- 
ing, and  left  the  car.  Though  they  were  twice  requested  by 
the  conductor  to  be  quiet,  the  prisoner  used  abusive  and  threat- 
ening language  in  reply,  and  his  companions  and.  he  persisted 
in  their  ill  conduct,  and  he  expressed  his  determination  to 
remain.  Then  the  conductor  took  him  by  the  lapel  of  his 
coat,  and  was  proceeding  to  put  him  out,  when  he  struck  the 
conductor,  and  was  struck  in  return,  and  then  his  companions 
joined  in  the  scuffle,  and  he  drew  a  knife,  and  by  several  strokes 
of  it,  mortally  wounded  the  conductor. 

It  is  to  such  evidence  as  this  that  the  judge's  charge  relates, 
and  it  seems  to  be  entirely  relevant,  adequate,  and  correct  and 
free  from  any  invasion  of  the  functions  of  the  jury.  And  we  say 
this  with  special  reference  to  those  parts  of  the  charge  which  say 
that  the  prisoner  ought  to  be  taken  to  have  intended  the  natu- 
ral and  usual  consequences  of  the  act  of  using  the  knife  in  the 
way  he  did;  that  the  conductor  had  a  right  to  put  out  a  pas- 
senger so  misbehaving;  that  the  prisoner's  resistance,  and  the 
blow  struck  by  him,  were  his  own  provocation  of  the  struggle 
in  which  he  used  the  knife,  and  neither  the  struggle  nor  the 
blow  received  in  return  can  be  any  excuse  for  its  use.  None 
of  the  other  points  need  any  special  notice.  Nor  do  we  find 
any  error  in  impaneling  the  jury,  or  in  the  admission  or  rejec- 
tion of  evidence.  We  have  considered  the  prisoner's  case  with 
all  the  caution  and  concern  which  its  terrible  penalties  are  cal- 
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culated  to  inspire,  and  it  is  with  much  sorrow,  on  bis  account, 
that  we  are  all  compelled  to  say  that  we  discover  no  valid 
ground  for  granting  him  a  new  trial. 
Sentence  affirmed  and  record  remitted. 


Dm'iNCTiON  BXTWZSN  Degrses  of  Murder:  See  McCoy  t.  8kUe^  78  Am. 
Dec  S20,  note  G29,  where  other  cases  are  collected. 

KnjjNo  MUST  BE  Pebmbditated  to  Constitutb  Murder  vx  First  Di- 
OREB,  but  no  specifio  length  of  time  is  required  for  the  premeditation:  Stait 
▼.  Johnton,  74  Am.  Dec.  321,  note  327,  where  other  cases  are  collected.  To 
oonstitnte  malice  aforethought,  it  is  only  necessary  that  there  be  a  formed 
decign  to  kll,  but  such  design  may  be  conceived  at  the  moment  the  fatal 
rtroke  is  given:  Bifuu  v.  Staie^  66  Ind.  433,  citing  the  principal  case. 

Murder  m  Fdkst  Degree,  under  Michigan  Statute:  See  Peopk  ▼.  PoC' 
ier,  71  Am.  Deo.  763. 

Voluiitart  Intoxication  dobs  not  Excuse  or  Extenuate  Crime:  Sea 
Dawaon  v.  SitUe,  79  Am.  Dec.  439,  note  440,  where  other  cases  are  oollected; 
Peopk  V.  Bogera,  72  Id.  484,  note  493.  A  man  who  voluntarily  puts  himself 
into  a  condition  to  have  no  control  of  his  actions,  must  be  held  to  intend  the 
conaequenoee:  JRoberta  v.  People^  19  Mich.  417,  citing  the  principal  case. 

The  principal  oabb  is  cited  in  Small  v.  Commomoealthf  91  Pa.  St  308,  to 
the  point  that  an  act  of  provocation  must  be  measured  by  its  own  character 
and  ordinary  effect*  and  not  by  the  state  and  habit  of  the  mind  that  reoeives  it. 


King  v.  Steibbn. 

[44  Pbnnbt^tania  State,  M.] 
PmoK  Emplotzd  lOR  Determinatb  Period,  iv  Improperlt  Dismissed 
bbiorb  Expiration  op  Term  of  service,  is  prima  /ode  entitled  to  re- 
oover  the  stipulated  compensation  for  the  whole  time.  And  if,  in  such 
case,  the  defendant  wishes  to  show,  in  mitigation  of  damages,  that  the 
plaintiff  was  actually  engaged  in  other  profitable  service  during  the  term, 
or  that  such  employment  was  offered  to  him  and  rejected,  the  burden  of 
proof  is  upon  him. 

Action  on  the  case,  brought  by  Steiren  against  Graham  and 
Ejng,  to  recover  the  sum  of  nine  hundred  dollars  and  interest 
The  plaintiff  alleged  that  in  June,  1854,  the  defendants  entered 
into  a  contract  with  him  to  take  charge  of  the  chemical  de- 
partment of  their  works  from  the  first  day  of  July  next  ensu- 
ing, until  the  first  day  of  April,  1855;  that  a  few  days  prior  to 
the  said  1st  of  July,  he  came,  at  their  request,  to  Pittsburgh 
to  take  charge  of  their  works,  and  tendered  his  services,  and 
offered  to  perform  his  part  of  the  contract,  but  they  refused  to 
receive  him,  or  to  permit  him  to  enter  upon  his  duties,  and 
that  he  was  ready  and  wilhng  at  all  times  during  the  period 
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covered  by  the  contract  to  perform  his  part,  but  was  prevented 
by  the  defendants  from  bo  doing.  The  defendants  denied  that 
any  such  contract  was  ever  entered  into  by  them;  averred 
that  the  plaintiff  was  incompetent  to  take  charge  of  the  chem- 
ical department  of  their  works,  and  that  he  had  imposed 
upon  them  by  misrepresentations  as  to  his  capacity.  They 
contended  that  the  measure  of  damages  would  be  merely  for 
his  loss  of  time  and  expenses  in  coming  to  Pittsburgh;  and 
also  that  as  soon  as  they  refused  to  take  him  into  their  ser- 
vice, he  was  bound  to  seek  employment  elsewhere,  and  that 
the  burden  of  proof  was  on  him  to  show  that  he  could  not  find 
any  other  employment.  Hampton,  J.,  before  whom  the  case 
was  tried,  instructed  the  jury,  on  the  question  of  damages, 
that  if  the  defendants  had  broken  their  contract  without  good 
cause,  they  were  liable,  prima  facie,  to  pay  the  whole  amount 
fixed  in  their  contract;  that  the  burden  of  proof  was  therefore 
upon  them  to  show  that  the  plaintiff's  damages  were  less  than 
that  sum;  and  that  as  they  had  offered  no  such  evidence,  if 
they  found  for  the  plaintiff  upon  the  issues  of  fact  submitted 
to  them,  the  measure  of  damages  would  be  the  sum  stipulated 
in  the  agreement,  with  interest.  There  was  a  verdict  for  the 
plaintiff. 

Bruce  and  Negley,  for  the  plaintiffs  in  error. 
Siowey  for  the  defendant  in  error. 

By  Court,  Strong,  J.  The  learned  president  of  the  district 
court  has  so  well  vindicated  his  charge  delivered  to  the  jury 
that  little  need  be  said  in  addition.  In  the  fourth  edition  of 
2  Greenl.  Ev.,  sec.  261  a,  the  author,  in  discussing  the  subject 
of  damages,  remarks  that  ^^a  distinction  has  been  ti^en 
between  contracts  for  specific  work  by  the  piece,  and  the  like, 
and  contracts  for  the  hire  of  clerks,  agents,  laborers,  and  do- 
mestic servants  for  a  year  or  shorter  determinate  period;  and 
it  is  held  in  the  latter  class  of  cases,  that  if  the  person  so  em- 
ployed is  improperly  dismissed  before  the  term  of  service  is 
expired,  he  is  entitled  to  recover  for  the  whole  term,  unless  the 
defendant,  on  whom  the  burden  of  proof  lies,  can  show  either 
that  the  plaintiff  was  actually  engaged  in  other  profitable 
service  during  the  term,  or  that  such  employment  was  offered 
to  him,  and  rejected."  In  support  of  this  doctrine,  he  refers 
to  Costigan  v.  Mohawk  arid  Hudson  R,  R.  R.  Co,,  2  Denio,  609 
[43  Am.  Dec.  758],  where  the  question  is  discussed  at  length, 
and  the  English  as  well  as  the  American  cases  are  largely  cited. 
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Without  leferring  to  them  more  particularly  here,  it  mil  suf- 
fice to  say  that  they  establish  incontrovertibly  the  rule  in 
England  to  be  that,  in  such  a  case,  the  plaintiff  is  prima  fdde 
entitled  to  the  stipulated  compensation  for  the  whole  time.  If 
80,  the  burden  of  proof  in  regard  to  his  employment  elsewhere, 
or  his  ability  to  obtain  employment,  must  necessarily  rest  on 
the  defendant.  All  evidence  in  mitigation  is  for  a  defendant 
to  give.  In  its  nature,  it  is  affirmative,  and  hence  it  is  for 
him  to  prove  who  asserts  it.  But  the  possibility  of  obtaining 
other  similar  employment,  or  the  fact  that  other  employment 
was  obtained,  bears  upon  the  case  only  in  mitigation  of  dam- 
ages, and  is  therefore  a  part  of  the  defendants'  case. 

It  is,  however,  superfluous  to  add  more,  or  even  thus  much, 
to  what  was  said  in  the  court  below,  and  to  the  cases  there 
cited. 

The  judgment  is  affirmed. 

PXBBOir  BiCPLOTED  lOB  FiXED  PlBIOD,   V  I>IBKIBBID  ImFROFSBLT  bcf  OM 

his  term  of  Mrvioe  haa  expired,  may  recover  the  stipalated  weget:  Webtier  ▼. 
Wade,  79  Am.  Dec.  218,  note  219;  Kirk  ▼.  ffaitman,  63  Fa.  St.  107,  citing 
the  principal  oaie.  If  a  aervant  wrongfully  dismissed  before  hie  term  of 
■ervioe  ia  out,  snes  to  recover  his  entire  wages  during  the  period,  the  defend- 
ant can  show,  in  mitigation  of  damages,  that  he  might  have  proonred  em- 
ployment in  the  hUerim:  ChamberUn  v.  Morgan,  68  Id.   169,  eiting  the 


Ths  puncxfal  oasb  18  omD  in  WoifY.  StutUbaker,  60  Pa.  St.  462,  to  tha 
point  that  where  an  employee  ia  hired  for  a  determinate  period,  all  he  can 
•▼er  earn,  or  expect  to  earn,  la  aingle  wages,  and  if  he  geta  that^  hia  loaa  ia 
fBoenlly  but  nominaL 


Hellen  v.  Cbawfobd. 
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KonCB  ST  SUBIBIT  ON    NOTB  NOT    DuB,  THAT    Hi  WILL  NOV  BbKAIN    BB- 

SPONBDLN,  if  the  holder  does  not  sne  the  principal  debtor  aa  aoon  aa  the 
note  falla  doe  or  get  other  aecnrity,  will  not  diacharge  the  aorety. 

Debt  on  a  note.  On  the  trial,  the  court  instructed  the  jury 
that  the  notice  was  given  so  long  before  the  note  became  due 
that  the  surety  could  not  avail  himself  of  it  as  a  defense. 
The  other  facts  are  stated  in  the  opinion. 

OUmore  and  Minora  for  the  plaintiff  in  error. 

J.  B.  and  A.  HoioeUj  and  D.  Kaine^  for  the  defendant  in 
error. 
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By  Court,  Read,  J.  The  only  defense  set  up  in  this  case  by 
the  defendant,  who,  with  his  son,  made  a  note  to  the  plaintiff, 
payable  with  interest  two  years  after  date,  was  that  he  was 
only  a  surety,  and  that  about  six  months  before  the  note  be- 
came due  he  gave  a  verbal  notice  to  the  plaintiff,  in  the  street, 
that  he  wished  to  be  released,  and  that  he  would  not  stand  after 
the  note  became  due,  and  that  plaintiff  must  collect  the  note 
or  get  other  security.  The  counsel  for  the  plaintiff  in  error 
candidly  acknowledged  that  he  could  not  find  any  case  in 
which  such  a  notice  given  before  the  note  was  due  and  the 
surety  actually  fixed  had  been  held  to  be  good;  no  expression 
of  any  judge  had  been  cited  even  looking  that  way.  Now, 
such  notices  were  substitutes  for  a  proceeding  in  chancery  to 
effect  the  same  object,  and  no  bill  ever  was  filed  for  such  a 
purpose  until  the  debt  was  actually  due  and  unpaid.  By  an- 
alogy, therefore,  such  a  notice  cannot  be  given  by  the  surety 
until  the  debt  is  due.  The  inconvenience  of  any  other  rule 
in  negotiable  paper  would  be  very  great,  for  the  holder  of  it 
would  be  obliged  to  keep  a  separate  book  for  entering  such  no- 
tices, and  if  not  in  writing,  to  put  down  what  he  might  sup- 
pose to  be  the  language  addressed  to  him  in  conversation.  We 
have  gone  as  far  as  policy  dictates  in  allowing  the  force  that 
has  been  given  to  notices  of  this  character,  and  we  are  not 
disposed  to  take  another  step  unsanctioned  by  any  authority, 
or  by  the  analogies  of  the  practice  in  equity.  The  learned 
judge  might  therefore  have  gone  further,  and  said  that  the 
notice  was  entirely  inoperative,  because  it  was  given  before 
the  note  was  due. 

Judgment  affirmed.  __^_^_ 

NoncB  BT  SuBKTT  TO  Crsdttob  TO  Bbino  SuiTy  What  SUWiOUUIT:  8m 
Pkhena  v.  Tarborough*a  Adm*r,  62  Am.  Dea  728.  NotiM  giT«a  by  the  mrvty 
before  the  debt  becomes  due  wiU  not  diaoharge  him:  FUkr  t.  Htnhiiff  90 
Pa.  St  d66»  dting  the  principal 


Habgeb  V.  Thomas. 

[44  PlNMSTLTAXaA  STATB,  128.] 
BlOOBD  OF  pROSSCUnOV  AND  Ck>NVI0TION  07  PaTBI  OF  SkALID  NoTI  VOB 

FoBonro  It  u  not  admiasible  in  evidence  in  a  dril  action  on  the  note  in 
the  ooorte  of  another  county,  for  the  purpoee  of  laying  a  foundation  for 
introdnoing  the  testimony  of  the  subeoribing  witneisea  to  the  note,  who 
were  examined  on  the  trial  of  the  indictment,  bat  had  since  died,  if  the 
teitimony  of  sooh  witnesses  is  not  admissible  on  the  issae  in  tha  oItO 
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Tbstimont  of  Dbosasxd  Witkbss  on  Fobmxb  Trial  a  oult  BviDsiroi 
ON  Sboond  Trial  between  the  same  parties  or  privies  as  in  the  first,  and 
where  the  snbject-matter  in  controversy  is  the  same,  or  the  same  in  part. 

Crdonal  Prosigution  is  in  No  Sbnss  AcnoN  betwesn  Pbosbcutor  and 
Prisoner;  it  is  not  an  action  at  alL 

Debt  on  a  sealed  note  alleged  to  have  been  made  by  Thomas 
to  Harger,  and  attested  by  Andrew  Borland  and  George  Pass- 
more.  On  the  trial,  the  plaintiff  proved  the  fact  of  the  death 
of  the  attesting  witnesses,  and  the  genuineness  of  their  signa- 
tures, then  offered  the  note  in  evidence,  read  it  to  the  jury,  and 
rested.  The  defendant  offered  in  evidence  an  exemplification 
of  the  record  of  the  court  of  quarter  sessions  of  Washington 
County  in  the  case  of  Commonwealth  v.  Harger^  being  an  in- 
dictment for  the  forgery  of  the  identical  note  in  suit  in  this 
case,  with  the  conviction  and  sentence  of  the  defendant 
thereon.  Under  the  ruling  of  the  court  below,  there  was  a 
verdict  and  judgment  for  the  defendant.  The  other  fSacts  are 
stated  in  the  opinion. 

Kirhpairich  and  MeUoUj  for  the  plaintiff  in  error. 

James  H.  HopkinB,  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  There  is  in  reality  but  one  question 
presented  on  this  record,  although  there  are  several  specifica- 
tions of  error;  and  that  is,  whether  the  record  of  a  prosecution 
and  conviction  of  the  plaintiff  in  error  for  forgery  in  Washington 
County  was  evidence  for  the  purpose  for  which  it  was  received 
by  the  court  below. 

It  was  offered  on  the  trial  as  conclusive  on  the  question  of 
the  forgery  of  the  note  in  suit,  but  was  properly  overruled  as 
not  admissible  for  that  purpose.  It  was  then  offered  for  the 
purpose  of  laying  a  foundation  for  introducing  the  testimony 
of  witnesses  examined  by  the  commonwealth  on  that  trial  to 
prove  the  forgery,  and  who  have  since  died.  No  doubt  it  was 
evidence  for  that  purpose,  if  the  testimony  proposed  of  the 
deceased  witnesses  was  proper  to  be  given  on  this  issue;  but 
that  is  the  difficulty.  I  do  not  think  it  was.  The  common- 
law  rule  is,  that  the  record  of  a  judgment  may  be  evidence  by 
way  of  inducement,  or  to  establish  the  fact  of  its  own  existence, 
although  not  between  the  same  parties.  ^^  Thus  the  record  of 
a  conviction,"  says  Greenleaf,  sec.  527,  "  may  be  shown  to  let 
in  proof  of  what  was  sworn  at  the  trial.  So  in  prosecutions  for 
perjury,  the  record  of  the  case  in  which  the  fedse  swearing  is 
allied  is  always  evidence."     But  as  this  record  was  offered 
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only  by  way  of  inducement,  to  be  followed  by  the  testimony 
taken  on  the  trial  of  the  indictment,  it  was  not  evidence,  unless 
that  testimony  was  properiy  evidence. 

The  rule  on  this  point  is  thus  stated  by  Mr.  Justice  Yeates 
in  Miles  v.  O^Hara^  4  Binn.  108,  where  he  says:  ''It  is  a  set- 
tled rule  of  law  that  what  a  witness  has  sworn  on  a  former 
trial  between  the  same  parties  for  the  same  cause  of  action 
may  be  given  in  evidence  in  case  of  his  death."  1  Phill.  Ev., 
3d  Am.  ed.,  p.  337,  is  to  the  same  effect,  but  the  rule  is  a  little 
more  exactly  stated.  It  is  thus:  ''Where  the  witness  has  been 
examined  on  the  trial  of  a  former  action  between  the  same 
parties,  where  the  point  in  issue  was  the  same  in  the  second 
trial,"  there  his  testimony  may  be  proved  if  deceased.  Hill 
and  Cowen,  in  notes  205,  206,  207,  to  this  volume,  cite  many 
cases  in  proof  of  the  rule,  and  also  of  the  modifications  of  it| 
growing  out  of  a  difference  in  the  number  of  the  parties  in  the 
first  and  second  trials. 

Our  act  of  1827,  relating  to  depositions,  is  very  analogous  in 
principle  to  the  common-law  rule  in  the  case  of  deceased  wit- 
nesses. We  have  often  held  that  on  a  second  trial  they  are 
only  evidence  between  the  same  parties  or  privies  as  in  the 
first,  and  where  the  subject-matter  in  controversy  is  the  same, 
or  the  same  in  part. 

A  criminal  prosecution,  although  instituted  by  an  indi- 
vidual, is  not  in  any  sense  an  action  between  the  person  insti- 
tuting it  and  the  prisoner.  It  is  not  an  action  at  all.  That 
is  defined  to  be  "  the  legal  demand  of  one's  rights,  or  the  form 
given  by  law  for  the  recovery  of  that  which  is  due":  Bouvier's 
Law  Diet.  A  criminal  prosecution  is  also  defined  to  "be  a 
prosecution  in  a  court  of  justice,  in  the  name  of  the  govern- 
ment, against  one  or  more  individuals  accused  of  a  crime": 
1  Chitty's  Crim.  Law.  The  issue  is  between  the  government 
and  the  prisoner  on  a  question  of  the  guilt  or  innocence  of  the 
latter.  It  is  not  a  question  of  property.  Very  different  is  the 
issue,  as  also  the  parties  in  a  civil  suit,  to  recover  on  the  forged 
instrument.  There,  the  defendant  is  clear  of  the  obligation,  let 
the  forgery  be  by  whom  it  may,  and  the  guilt  or  innocence  of 
the  plaintiff  is  not  necessarily  involved. 

If  Harger  had  been  acquitted  on  the  trial  of  the  indictment 
in  Washington  County,  it  would  hardly  have  entered  into  the 
imagination  of  any  one  that  the  record  would  have  been  evi- 
dence in  the  case  between  him  and  the  defendants,  or  that  the 
testimony  of  deceased  witnesses,  examined  then  in  his  favor. 
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would  have  been  evidence  in  this  case.  And  why?  Simply 
because  Thomas  was  no  party  to  the  record,  and  the  issue  was 
not  between  them.  This  is  but  another  point  from  which  to 
look  at  the  question,  and  from  any  point,  it  is  evident  that  the 
record  was  not  evidence,  because  the  testimony  by  which  it 
was  to  be  followed  could  not  legally  be  given. 

We  are  of  the  opinion,  for  these  reasons,  that  the  learned 
judge  of  the  district  court  erred  in  admitting  it,  and  also  the 
testimony  of  the  deceased  and  absent  witnesses. 

Judgment  reversed,  and  venire  de  novo  awai^ded. 

Tebtdcoht  of  Dboxabsd  Witnxss  on  Forusr  Trial,  AmoBSiBnjTT  ofs 
See  Mineral  PoM  JR.  JL  Co,  v.  Keep,  74  Am.  Deo.  124,  note  133;  Dupree  r. 
84ate,  78 Id.  422;  Aeher.  De SoaaeU,  72 Id.  552,  note 665;  Joneer.  Ward,  64 
Id.  690^  note  502;  whore  other  oases  are  collected;  Emerff  ▼•  Fcwlerf  68  Id. 
i87»  note  632. 


Reed  v.  Lukens, 

[44  PsKKflTLTAinA  Stats,  20aj 

▼nmn  on  Euuution  or  Contract  or  Sals  or  Rsal  Estatr  Bioomm 
Owma  THXRSOF  in  eqnity,  entitled  to  whatever  advantage  may  there* 
after  arise  to  it,  and  bound  to  sustain  any  loss  that  may  befall  it. 

MoNKT  Dub  on  Policy  of  Insurance  for  Loss  Oocurrino  aftrr  Exbodtion 
OF  Contract  of  Sals  of  the  property  insured,  and  before  the  execution 
of  the  deed  therefor,  as  between  the  company  and  the  vendor,  belongs  to 
the  latter;  but  he^  being  a  trustee  for  the  vendee,  must  account  to  him 
in  equity  for  such  money,  especially  where,  by  a  subsequent  arrangement 
between  the  parties,  the  policy  has  been  assigned  to  the  vendee. 

Amicable  action,  in  the  nature  of  an  interpleader,  between 
Lnkens  as  plaintiff  and  Reed  as  defendant,  submitted  under 
the  following  c^eement  of  counsel:  '*  It  is  agreed  that  an  ami- 
cable action  in  the  above  form  be  entered  in  the  common  pleas 
of  Delaware  County,  to  try  the  right  to  the  sum  of  nine  hun- 
dred dollars  in  the  hands  of  the  Delaware  County  Mutual  In- 
surance Company,  and  due  from  them  to  the  said  Thomas  J. 
Reed  or  his  assignee,  Nathan  Lukens,  on  account  of  the  de- 
struction of  Reed's  bam  by  fire;  the  said  Lukens  claiming  the 
whole  thereof,  and  the  said  Reed  admitting  Lukens's  claim  to 
the  three  hundred  dollars  only,  and  claiming  the  balance  him- 
self; the  question  being.  Which  of  them  is  entitled  to  the  six 
hundred  dollars?  It  is  agreed  to  try  the  question  upon  this 
agreement  without  any  other  pleadings;  and  if  it  shall  be  de- 
termined that  the  plaintiff  is  entitled  to  said  sum  of  six  hun- 
dred dollarsi  the  verdict  and  judgment  shall  be  in  his  fiEtvor; 
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and  if  the  defendant  shall  be  so  entitled,  the  verdict  and  judg- 
ment shall  be  in  his  favor,  the  costs  to  abide  the  event."  The 
other  facts  are  stated  in  the  opinion  of  the  court  below,  deliv- 
ered by  Butler,  J. 

/.  M.  BroomaU,  for  the  plaintiff  in  error. 
WUliam  Darlington^  for  the  defendant  in  error. 

By  Court,  Butleb,  J.  It  appears  from  the  evidence  that 
Thomas. J.  Reed,  the  defendant,  was  the  owner  of  a  farm  in 
Delaware  County,  the  buildings  on  which  he  had  insured  in 
the  Delaware  County  Mutual  Insurance  Company  to  the 
amount  of  $3,150, — $900  of  which  was  in  the  barn;  that 
on  the  twenty-fifth  day  of  January,  1862,  he  entered  into  a 
written  contract  with  Nathan  Lukens,  the  plaintiff,  whereby 
he  sold  the  property  to  Nathan  Lukens  for  the  sum  of  $12,- 
825,  and  undertook  to  make  and  deliver  to  him  a  deed  for  it 
on  the  second  day  of  April  following.  After  the  exQCution 
of  the  contract  of  sale,  and  before  the  time  appointed  for  the 
delivery  of  the  deed,  the  barn  was  destroyed  by  fire.  On 
the  second  day  of  April,  the  parties  met  to  carry  out  the 
provisions  of  the  contract.  The  property,  from  the  records, 
appeared  to  be  encumbered,  and  Mr.  Reed  was  not  then 
prepared  to  have  it  released.  On  the  face  of  the  policy  of  in- 
surance, the  bam  appeared  to  be  insured  for  but  three  hun- 
dred dollars;  and  while  Mr.  Reed  seemed  to  think  this  was  a 
mistake,  as  the  sum  was  much  less  than  the  loss  sustained  by 
the  fire,  it  was  regarded  by  the  parties  as  the  amount  insured 
upon  that  building.  After  considerable  effort  to  make  things 
satisfactory  in  view  of  existing  encumbrances,  it  was  agreed 
that  sixty  dollars  should  be  abated  from  the  contract  price  of 
the  property,  and  it  should  be  taken  with  the  encumbrances 
unsatisfied,  the  vendee  holding  the  indemnifying  bond  of  the 
vendor,  and  receiving  a  transfer  of  the  policy  of  insurance.  A 
doubt  subsequently  arising  in  the  minds  of  the  counsel  of  the 
respective  parties,  whether  this  transfer  of  the  policy  might 
not  be  understood  to  have  exclusive  reference  to  future  losses, 
a  second  assignment  was  executed,  transferring  to  the  vendee 
the  vendor's  "  right,  title,  and  interest  in  and  to  a  certain  claim 
of  three  hundred  dollars  I  [the  vendor]  have  against  the  Dela- 
ware County  Insurance  Company,"  arising  from  the  loss  of  the 
bam.  The  amount  insured  on  the  bam,  it  is  agreed,  was  nine 
hundred  dollars,  and  the  company  acknowledges  itself  liable 
fisr  this  sum,  although  the  amount  was  erroneously  inserted  in 
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the  policy  as  three  hundred  dollars.  The  company  has  paid 
three  hundred  dollars  to  the  plaintiff.  Is  he  entitled  to  re- 
ceive the  remaining  six  hundred  dollars?  or  does  it  belong  to 
the  defendant?  This  is  a  question  for  the  court.  The  rights 
of  the  parties  must  be  determined  from  the  papers  (the  con- 
tract of  sale  and  assignment)  referred  to,  and  there  is  there- 
fore nothing  for  the  consideration  of  the  jury. 

On  the  execution  of  the  contract  of  sale,  the  plaintiff  be- 
came, in  equity,  the  owner  of  the  property, — the  defendant 
holding  it  thereafter  as  his  trustee,  with  a  right  to  retain  it 
until  the  purchase-money  should  be  paid.  Whatever  advan  • 
tage  might  thereafter  arise  to  it  would  be  the  plaintiff's,  and 
whatever  loss  might  befall  it,  he  must  sustain;  the  defendant 
had  no  further  interest  in  it,  except  as  a  security  for  the  pur- 
chase-money; he  would  neither  lose  nor  gain  by  any  change 
which  might  occur  to  it:  Siter^  JameSj  &  Co.^8  Appeal,  26  Pa. 
8t.  178.  When,  therefore,  the  bam  was  burned,  it  was  the 
plaintiff's  property  that  was  destroyed;  defendant  lost  noth- 
ing; the  plaintiff  was  still  obliged  to  take  the  property,  and  pay 
the  purchase-money.  The  insurance  company,  however,  be- 
came liable  to  pay  for  the  loss  to  the  defendant,  because,  as  is 
eaid  in  Insurance  Co.  v.  Updegraff,  21  Id.  513,  he,  as  respects 
third  persons  not  privy  to  the  contract  of  sale,  is  still  to  be 
regarded  as  the  owner  of  the  property.  But  as  between  him- 
self and  the  plaintiff,  the  property  was  not  his,  but  the  plain- 
tiff's; he  could  not  appropriate  to  himself  the  money  which 
the  insurance  company  became  hable  to  pay  on  that  account; 
he  had  the  property  in  trust,  and  the  right  which  accrued  in 
consequence  of  its  destruction,  took  its  place,  was  held  in  the 
€ame  way,  and  liable  to  be  enforced  in  a  court  of  equity. 
This  would  se«^m  to  be  the  plain  result  of  the  principles  gov- 
erning the  relations  between  these  parties,  established  by  the 
contract  of  sale.  Did  the  subsequent  conduct  of  the  parties 
(on  the  second  day  of  April),  affect  their  rights  in  this  respect? 
We  think  not.  The  original  contract  was  not  annulled;  the 
parties  stood  upon  it,  and  substantially  carried  it  out;  the 
conveyance  was  made  in  pursuance  of  it, — the  plaintiff  yield- 
ing nothing  but  the  right  to  have  the  property  unencumbered, 
and  the  defendant  abating  sixty  dollars  of  the  purchase-money. 
It  was,  of  course,  competent  for  the  parties  to  agree  that  the 
defendant  should  have  a  part  of  the  money  due  on  account  of 
injury  to  the  property,  but  there  is  no  evidence  of  such  an 
agreement.    On  tiie  contrary,  the  defendant  executed  a  writ- 
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ten  assignment  on  the  policy,  transferring  '^all  his  right,  title, 
and  interest  in  the  policy  of  insurance,  and  all  benefit  and  ad- 
vantage to  be  derived  therefrom,"  to  the  plaintiff.  If  the 
plaintiff  had  not  been  before  entitled  to  the  money,  he  would 
have  become  so  on  the  execution  of  this  assignment.  No 
claim  existed  against  the  company,  except  by  virtue  of  the 
policy;  no  suit  could  be  sustained  for  the  loss,  except  on  the 
contract  which  it  constituted.  This  assignment  transferred 
all  possible  interest  in  this  contract,  and  all  benefit  and  ad- 
vantage to  be  derived  therefrom.  Such  a  transfer  necessarily 
included  as  well  the  money  then  due  on  the  policy  as  what 
might  thereafter  accrue.  If  authority  for  what  seems  to  be 
BO  plain  a  principle  is  wanted,  it  may  be  found  in  Ooit  v. 
National  Prot.  Insurance  Co.,  25  Barb.  189.  The  second  assign- 
ment had  not,  in  our  judgment,  any  effect  whatever  on  the 
rights  of  the  parties;  it  was  an  aftertiiought,  designed  to  avoid 
misconstruction  of  the  assignment  already  made.  The  de- 
fendant's counsel  testifies  that  it  was  suggested  to  him  by  the 
plaintiff's  counsel,  "whether  for  the  loss  which  had  occurred, 
there  should  not  be  a  separate  transfer, — whether  the  transfer 
on  the  policy  might  not  only  be  regarded  as  relating  to  the 
future;  I  said  to  him  the  same  thing  had  been  running  in  my 
mind,  and  I  then  made  the  one  which  has  been  exhibited." 
This  explains  how  the  second  assignment  came  to  be  made. 
It  was,  we  repeat,  in  our  judgment,  without  any  effect  upon 
the  rights  of  the  parties.  Its  description  of  the  claims  for  the 
loss  as  three  hundred  dollars  is  regarded  as  of  no  consequence; 
it  famishes  additional  evidence  that  the  parties  were  in  error 
in  regard  to  the  extent  of  the  company's  liability;  but  this 
error,  it  must  be  seen,  is  immaterial  in  the  view  we  take  ol 
the  case. 

Judgment  is  therefore  ordered  to  be  entered  for  the  plain- 
tiff for  six  hundred  dollars,  with  costs. 

Under  these  instructions,  there  was  a  verdict  and  judgment 
in  favor  of  plaintiff.  A  writ  of  error  was  prosecuted.  The 
supreme  court  affirmed  the  action  of  the  lower  court,  and 
adopted  its  opinion,  as  follows: — 

The  CouBT.  We  affirm  this  judgment  for  the  reasons  given 
by  the  learned,  judge  below.  They  fully  meet  the  require* 
ments  of  the  case;  and  an  elaboration  of  our  views  on  the 
specifications  of  error  would  be  little  more  than  a  repetition  of 
wliat  has  already  been  so  well  said. 

Judgment  affirmed. 
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Whxthxb  Vsndob  or  Vxndie  Entitled  to  PROcxEDe  of  Ixsurasom 

BnnCTKD  BT  VXNDOB,   WHERE  PaRT  OKLT  OV   PuRCHASB-MONET  HAS  BEElf 

Paid.  — A  person  wlio  is  in  possession  of  real  estate  or  personal  property 
vnder  a  valid  subsisting  contract  of  pnrchaee  is  the  equitable  owner,  and  hat 
an  insurable  interest  in  it,  although  he  has  not  paid  all  of  the  consideratioii 
money:  See  note  to  Strong  v.  Manufacturers'  Ins.  Co,,  20  Am.  Dec.  513,  and 
the  cases  there  cited;  1  Wood  on  Fire  Insurance,  2d  ed.,  sec  317;  Angell  on 
Fire  and  life  Insurance,  sec  66;  Hough  v.  CUy  F,  Ins.  Co,,  29  Conn.  10; 
&  C,  76  Am.  Dec  681;  FarTnen*  M,  F,  Ins,  Co.  ▼.  Fogleman,  2  Mich.  Law- 
yer, 200;  McOwney  v.  Phoemx  F,  Ins.  Co,,  1  Wend.  86;  jEtna  F,  Ins.  Co.  t. 
T^ler,  16  Id.  385;  S.  C,  30  Am.  Dec  90;  LoriOard  F,  Ins.  Co.  v.  McCuUoch, 
21  Ohio  St  176;  S.  C,  8  Am.  Rep.  52;  Rumsey  v.  Phaamt  Ins.  Co.,  17 
Blatchf.  527;  Marks  v.  HarmUon,  9  £ng.  L.  &  £q.  503.  ^  But  the  vendor  also 
has  an  insurable  interest  in  property  which  he  has  contracted  to  selL  For 
where  one  has  entered  into  an  agreement  for  the  sale  of  his  insured  property, 
but  has  not  made  a  conveyance  thereof,  nor  received  his  purchase-money,  his 
interest  in  the  property  and  policy  is  not  thereby  parted  with,  so  as  to  bar 
his  right  of  action  on  the  happening  of  a  loss:  Perry  County  Ins.  Co.  v.  Stew- 
art, 19  Pa.  St  45;  Ins.  Co.  v.  Updegraff,  21  Id.  513;  Hill  v.  Cuviberland  V.  M. 
P.  Co.,  59  Id.  474;  Parodl  v.  Grosser,  15  Ins.  Law  J.  299  (Sup.  Ct  Penn., 
Oct  5,  1885).  Either  the  vendee  or  the  vendor  may,  therefore,  insure  the 
property,  but  the  question  as  to  which  of  them  is  entitled  to  the  money  real- 
ized from  the  insurance,  after  a  loss  has  occurred,  is  one  upon  which  there  ie 
%  diversity  of  judicial  opinion.  May  says  that  "where  the  vendor,  in  a  con- 
tract of  sale  of  a  house  which  is  destroyed  by  fire  before  the  completion  of 
the  purchase,  receives  payment  for  the  loss  under  a  policy  which  existed  at 
the  date  of  the  contract,  no  reference  being  made  in  the  contract  to  the 
insurance,  the  vendee  has  no  claim  upon  the  funds  ":  May  on  Insurance,  2d 
•d. ,  sec  450.  In  support  of  this  doctrine,  he  cites  Pools  v.  Adams,  12  Week.  Rep. 
683;  S.  C,  33  L.  J.  Ch.  639;  S.  C,  10  L.  T.,  K.  S.,  287;  Rayner  v.  Preston^ 
28  Week.  Rep.  808;  and  Pains  v.  MeUer,  6  Yes.  349.  In  Paine  v.  MeUer,  supra, 
the  preeise question  does  not  seem  to  have  been  decided.  In  Poole  v.  Adams, 
sttpra,  decided  by  Vice-Chancellor  Kindersley  in  1864,  it  was  held  that,  in 
the  absence  of  any  provision  in  his  contract,  a  purchaser  of  a  house  is  not  en- 
titled to  the  benefit  of  an  existing  insurance  against  fire  The  learned  vice- 
chanceUor,  in  delivering  the  opinion  in  that  case,  said:  ''There  was  not,  in 
this  case,  any  provision  in  the  contract  that  the  purchaser  should  have  the 
benefit  of  the  insurance.  Whatever  the  rule  of  this  court  might  be  as  to  en- 
forcing specific  performance  in  a  case  where  the  property  was  burnt  down,  it 
was  dear  that  the  contract  remained  good  at  law,  and  that  the  purchaser 
might  have  been  sued  for  breach  in  refusing  to  complete  and  pay  his  pur- 
ehaae-money.  The  parties  must  be  left  to  their  strict  rights,  and  the  pur- 
chaser could  not  be  allowed  to  treat  the  allowance  of  the  insurance  money  as 
part  payment  of  the  purchase-money."  The  case  of  Rayner  r.  Preston,  supra, 
was  decided  in  1880  by  Jessel,  M.  It,  upon  the  authority  of  the  case  of  Poole 
V.  Adams,  supra.  l!ke  precise  point  decided  in  the  case  is,  that  when  the 
premises  contracted  to  be  sold  are  damaged  by  fire  before  the  completion  of 
the  purchase^  the  purchaser  has  no  right,  in  the  absence  of  special  stipu- 
latioD,  to  money  received  by  the  vendor  from  an  insurance  office;  nor  can 
be  require  the  vendor  to  lay  it  out  in  reinstating  the  premises.  The  master 
of  the  rolli»  in  delivering  his  opinion,  said:  "If  this  matter  were  res  inte- 
gra,  and  I  had  to  decide  on  ipy  view  of  what  is  reasonable,  I  might  have 
found  Mme  m— ni  of  awisting  the  plainti£b;  but  the  question  is  really  con- 
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daded  by  aathority.  ....  Now,  possibly,  if  I  had  to  make  the  law  for  tib* 
first  time,  I  should  make  it  in  such  terms  as  to  give  the  purchaser  the  benefit 
of  this  money,  but  tho  law  is  well  settled I  cannot,  in  1880,  inter- 
fere with  what  Lord  Eldon  decided  in  1801,  and  Vice-Ghancellor  Kindersley 
in  1864."  The  case  was  carried  to  the  court  of  appeal,  where  the  judgment 
of  the  master  of  the  rolls  was  afi&rmed  by  a  majority  of  the  court,  Cotton  and 
Brett)  L.  JJ.,  being  in  favor  of  affirmance,  and  James,  L.  J.,  dissenting. 
Dart,  in  hia  work  on  vendors  and  purchasers,  disapproves  of  the  decision  in 
Poole  V.  Adams,  «tipra,  in  referring  to  which  he  says:  ^'That  is  to  say,  that  th* 
vendor  may,  if  he  can  get  it,  take  hia  purchase-money  twice  over:  once  from 
the  insurance  office,  and  again  from  the  purchaser;  and  equity,  although  it 
will  enforce  payment  by  the  purchaser  who  gets  nothing,  will  not  relievo  him 

from  the  legal  consequences  of  the  contract,  and  of  subsequent  events 

It  is  obvious  that  no  honest  man  could,  for  his  own  benefit,  act  in  accordance 
with  the  decision  in  Poole  v.  Adams  ":  Dart  on  Vendors  and  Purchasers,  4th  ed.» 
744.  That  writer  holds  that  the  reasonable  doctrine  is,  that  in  the  absence 
of  stipulation,  a  vendor  is  not  bound  to  keep  up,  or  perhaps  even  to  assign^ 
a  fire  policy,  yet  as  regards  any  money  which  ho  may  actually  receive  under 
it  for  damage  done  to  the  inheritance  subsequently  to  the  date  of  the  con- 
tract)  he  holds  such  money  upon  an  implied  trust  to  make  good  the  damage: 
Id.  Referring  to  the  case  of  Garden  v.  Ingram,  23  L.  J.  Ch.  478,  he  says: 
"  In  a  modem  case,  it  was  decided  that  a  mortgagee  was  entitled  in  equitj 
to  a  policy  of  insurance  against  fire,  although  not  noticed  in  the  mortgage. 
Much  of  the  reasoning  in  the  judgment  seems  to  apply  equally  to  a  purchaae 
out  and  out ":  Id. 

We  have  been  unable  to  find  any  case  in  this  country  wherein  the  doctrine 
of  PooU  V.  Adorns,  supra,  has  been  followed.  In  Pennsylvania,  it  is  the  settled 
doctrine  that  money  due  on  a  policy  of  insurance  for  a  loss  by  fire,  occurring 
between  the  date  of  the  contract  and  the  time  fixed  for  the  delivery  of  the 
deed,  will,  in  equity,  inure  to  the  benefit  of  the  vendee:  Hill  v.  Cumberland 
VaUty  M.  P.  Co,,  69  Pa.  St.  474,  478;  ParceU  v.  Grosser,  15  Ins.  Law  J.  299, 
801  (Sup.  CU  Penn.,  Oct.  5,  1885);  Gilbert  v.  Port,  28  Ohio  St  276,  293,  all 
citing  the  principal  case.  And  as  between  the  vendor  and  the  vendee,  the 
former  holds  the  money  as  trustee  for  the  latter:  Ins,  Co»  v.  TJfdegraff,  21 
Pa.  St.  513;  ParceU  v.  Grosser,  supra.  These  cases  hold  that  so  far  as  the 
vendor  is  secured  his  purchase-money  by  means  of  the  policy,  the  vendee  is 
correspondingly  benefited  towards  the  payment  of  it.  In  the  case  of  Gilbert 
T.  Port,  28  Ohio  St.  276,  it  was  held  that,  as  between  vendor  and  vendee,  un- 
der a  valid  and  subsisting  contract  of  sale  of  real  estate,  covered  by  a  policy 
of  insurance,  where  a  loss  insured  against  occurs  after  the  date  of  the  con- 
tract and  before  the  conveyance,  the  true  test  for  determining  to  whom  the 
money  recovered  on  the  policy  belongs,  in  the  absence  of  stipulations  gov- 
erning, is  to  determine  who  was  the  owner  and  which  party  actually  sus- 
tained the  loss.  If  by  the  terms  of  the  contract  of  sale,  the  loss  insured 
against  falls  on  the  person  contracting  to  sell,  the  indem^iity  belongs  to  him; 
but  if  the  purchaser  is  in  fact  the  owner,  he  is,  as  between  the  parties,  en- 
titled to  the  indemnity.  On  principle,  this  seems  to  be  the  correct  doctrine. 
lnjEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  385,  S.  C,  30  Am.  Dec  90,  it  was  held 
that  if  the  assured  sells  the  property  and  parts  with  all  his  interest  in  it  be- 
fore the  loss  happens,  the  policy  is  at  an  end,  unless  it  is  assigned  to  the  pnr^ 
chaser;  but  if  he  retains  a  partial  interest  in  tho  property,  the  policy  will 
protect  each  interest.  Where  a  vendee  agrees  to  insure  for  the  benefit  of  the 
vendor,  in  case  of  loss  the  vendor  is  in  equity  entitled  to  the  insuranoe 
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moaey  to  the  extent^  at  least,  of  hia  interest  in  the  property  which  was  the 
inbject  of  insnranoe:  Orange  MUl  Co.  v.  Western  Assurance  Co.,  9  K.  K  Eep. 
274  (Sup.  Ct.  lU.,  Nov.  10,  ISSC);  CromioeU  v.  Brooklyn  F.  Ins.  Co.,  44  N.  Y. 
42;  S.  C,  4  Am.  Rep.  641.  And  the  same  doctrine  is  applied  as  between  mort- 
gagor and  mortgagee:  Wheeler  v.  Ins.  Co,,  101  U.  S.  4SQ.  But  if  the  vendee 
procures  msurance  for  his  own  benefit,  without  any  agreement  to  insure  for 
the  benefit  of  hia  vendor,  the  latter  can  claim  no  benefit  from  such  insurance: 
Cromwell  v.  Brookhjn  F.  Ins.  Co.,  44  N.  Y.  42;  S.  C,  4  Am.  Rep.  641.  And 
where  a  purchaser  of  houses  insures  them,  and  they  are  destroyed  by  fire 
before  the  title  is  obtained,  he,  on  the  rescission  of  the  contract  by  himself, 
ifl  entitled  to  retain  the  insurance  money,  as  the  matter  is  between  him  and 
the  insurance  company,  and  the  vendor  has  no  interest:  BartleU  v.  Looney,  3 
Vict.  14.  In  the  case  of  Reynard  v.  Amoltl,  L.  R.  10  Ch.  App.  Cas.  386, 
Reynard  was  a  lessee  with  an  option  to  purchase,  and  was  under  an  obligation 
to  insure  against  fire.  He  insured  in  a  sufficient  amount,  a  fire  occurred,  and 
tbe  lessor  having  also  insured  the  property,  the  insurance  effected  by  the 
leasee  became,  to  a  great  extent,  unproductive,  in  consequence  of  the  other 
policy  of  which  he  had  no  notice.  It  was  held  that  the  lessee  then  had  a 
right  to  say  that  the  lessor  mu9t  account  for  what  he  had  received  under  that 
otiier  policy,  and  having  exercised  his  option  to  purchase,  he  had  the  right 
to  say  that  the  landlord  must  take  the  policy  money  on  account  of  the  pur- 
chase-money. In  Illinois,  it  is  held  that  as  between  the  vendor  and  the 
vendee  of  property  insured,  in  case  of  its  destruction,  the  insurance  money 
represents  the  property  itself,  and  should  in  equity  be  appropriated  to  the 
vendor  in  case  of  the  insolvency  of  the  vendee:  Orange  Mill  Co.  v.  Western 
Assurance  Co,,  9  N.  E.  Rep.  274  (Sup.  CL  IlL,  Nov.  10,  1886);  or  in  case 
the  vendee's  title  is  set  aaide  in  equity  at  the  instance  of  the  vendor:  Phoenix 
Ins.  Co.  V.  Mitchell,  67  HI.  43. 

Thb  frincipal  CA3S  IS  emu:  in  Farmer^  M.  Ins.  Co,  v.  Ora/f^l,  74  Pft.  St. 
23»  to  the  point  that  an  action  on  a  policy  of  insurance  ia  rightly  brought  in 
the  name  of  the  vendor  to  the  uae  of  the  vendee,  and  it  ia  diatingniaheft  in 
V.  Waddle,  98  Id.  25a 
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r4ft  PlNNSTLVANIA  STATB,  210.] 

pABDOir  D  Act  ov  Mbbx  Gbace,  and  is  not  founded  on  any  prelimixiaxy  itepa 
that  furnish  legal  merits  or  a  legal  title  to  it. 

bmMTIOlf  OF  EXSODTITX  TO  QrAIVT  PaRDOX  OAN  bats  No  LlOAL  FOfBOB 

until  carried  into  completed  act.    The  completed  act  ia  the  charter  of 

pardon  and  delivered. 
Dklivkrt  or  Pabdon  to  Wakdkn  or  Pbison  is,  bt  Usaqb,  Prima  Faoib 

Equivalxnt  to  DxLiVERTy  or  la  a  constructive  delivery  to  the  prisoner, 

but  it  may  be  proved  no  delivery,  by  circnmatancea  that  are  inoonaiatent 

with  the  intention  to  deliver  it. 
Pabix>n  Procurkd  bt  FALas  and  Forqxd  REPBxaiNTATioirs  and  papers  ia 

void. 
Whkrx  GovKBifOR  Issvis  Pardon  on  Faith  or  Forokd  LxmRs  from  the 
department  asking  for  a  pardon,  and  atating  that  the  priaoner  ia 
itedfor  aaecret  public  aervice,  and  puta  it  into  the  hands  of  the  United 
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States  marshal,  to  be  deliTered  to  the  prisoner  on  his  performance  of  tli# 
■errioey  and  by  the  marshal  deliTered  to  the  warden  of  the  priaon,  in 
erdor  to  obtain  the  release  of  the  prisoner,  —this  is  not  a  deliTery  of  tiio 
pardon,  notwithstanding  the  onstom  in  PennsylTania  to  deliTer  paxdono 
to  the  warden  of  the  prison,  to  keep  as  his  voncher.  And  even  if  this 
were  a  deliTery,  the  fraud  in  obtaining  the  pardon  would  have  avoided 
it^  although  it  was  shown  that  the  prisoner  had  no  hand  in  perpetrating 
theiraad. 

Habeas  corpus  to  the  warden  of  the  Eastern  Penitentiary. 
In  1860,  J.  B.  Crosse  was  convicted  of  forgery,  and  sentenced 
to  the  state  penitentiary  for  the  eastern  district  for  the  term  of 
fiye  years.  About  the  1st  of  June,  1862,  communications,  par- 
porting  to  be  from  P.  H.  Watson,  assistant  secretary  of  war, 
were  received  by  the  United  States  marshal,  at  Philadelphiay 
and  by  Governor  Curtin,  at  Harrisburg,  stating  that  Crosse 
was  wanted  by  the  war  department  for  the  performance  of 
some  secret  service,  and  requesting  that  a  pardon  be  granted 
to  the  prisoner.  On  the  3d  of  June,  1862,  a  pardon  under  the 
great  seal  of  the  commonwealth  was  issued,  reciting  the  con« 
viction  and  sentence  of  Crosse,  the  application  for  his  pardon, 
but  omitting  the  reasons  for  granting  it,  as  requested  in  the 
letters  from  the  assistant  secretary,  which  pardon  was  placed 
in  the  hands  of  the  marshal,  who  delivered  it  to  Halloway,  the 
warden  of  the  penitentiary.  On  the  next  day,  the  warden 
delivered  the  prisoner  into  the  custody  of  the  United  States 
marshal,  and  on  the  following  day,  Crosse  was  returned  to 
custody  by  the  marshal,  by  an  order  from  the  secretary  of  the 
commonwealth,  recalling  the  pardon,  and  directing  him  to  be 
again  returned  to  the  penitentiary,  it  appearing  that  the  par- 
don had  been  obtained  upon  forged  representations.  On  the 
12th  of  December,  1862,  the  prisoner  presented  a  petition  to 
Woodward,  J.,  complaining  that  he  was  unlawfully  detained 
in  violation  of  an  unconditional  pardon,  and  praying  for  a  writ 
of  habeas  corpus,  which  writ  was  awarded,  directed  to  the  war 
den.    The  other  facts  appear  from  the  opinion. 

E.  H.  Weilf  for  the  relator. 

W,  M.  Meredith^  attorney-general,  and  WtUiam  B.  Mann^ 
district  attorney,  for  the  respondent. 

By  Court,  Lowrie,  C.  J.  There  are  charters  or  patents  for 
new  inventions,  for  lands,  for  grants  of  corporate  privileges, 
and  as  commissioners  of  public  affairs,  as  well  as  those  of 
pardons;  and  though  all  these  have  a  strong  likeness  as  to 
their  form,  and  to  the  source  whence  they  immediately  pro- 
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oeed,  yet  they  have  also  some  marked  points  of  unlikeness  that 
warn  ns  to  be  cautious  about  confounding  the  rules  that  belong 
to  any  one  kind  with  those  of  another.  We  notice  here  only 
the  distinction  that  is  important  for  this  case.  With  us,  those 
that  relate  to  new  inventions,  to  lands,  to  corporate  privileges, 
and  to  offices,  are  usually  only  the  last  step  in  the  process  by 
which  certain  rights  become  completely  vested;  and  when  all 
the  preliminary  steps  are  regular  and  complete,  this  last  step 
becomes  a  mere  ministerial  duty  definitely  prescribed  by  law, 
and  the  claimant  has  a  right  to  demand  that  it  ^hall  be  taken 
because  he  has  perfonned  all  the  conditions  upon  which  the 
law  has  made  his  title  to  it  to  depend.  Then  the  appropriate 
charter  becomes  a  vested  right,  and  the  withholding  of  it  a 
<dvil  injury,  which  may  usually  be  redressed  in  some  form  of 
law;  and  in  some  cases,  the  matter  may  be  treated  as  if  the 
charter  had  been  actually  delivered,  though  the  fact  be  other- 
wise. These  instances  bear  a  strong  analogy  to  sales  of  land 
where  all  the  terms  have  been  performed  by  the  purchaser,  and 
the  conveyance  alone  is  wanting,  or  where  a  deed  has  been  de- 
livered in  escrow,  and  all  the  conditions  of  final  delivery  have 
been  performed.  The  equity  of  the  law  often  dispenses  with 
such  final  acts  of  investiture  of  title  as  are  in  their  nature 
only  formal. 

But  charters  of  pardon  are  entirely  difibrent  from  these,  in 
the  conditions  on  which  they  depend;  for  (not  to  speak  of  those 
which  are  issued  in  pursuance  of  promises,  by  proclamation  or 
otherwise,  of  executive  clemency),  they  are  forwarded  on  mere 
grace,  and  not  at  all  on  any  preliminary  steps  that  furnish 
legal  merits  or  a  legal  title  to  them.  The  intention  of  the  ex- 
ecutive to  grant  a  pardon  can  have  no  legal  force  until  carried 
into  completed  act.  And  his  instructions  to  his  proper  officers, 
and  their  work  in  pursuance  of  his  instructions,  are  only  the 
means  by  which  he  embodies  his  intentions  into  the  completed 
act,  and  have  no  force  out  of  the  executive  sphere  imtil  thus 
completed;  though  the  courts  may,  when  the  intention  is  satis- 
Cetctorily  shown,  suspend  further  proceedings  in  expectation  of 
the  actual  pardon,  as  has  been  sometimes  done  in  England. 
The  completed  act  is  the  charter  of  pardon  and  delivered. 
This  is  the  one  and  only  step  that  gives  title  to  a  pardon.  Un« 
til  delivery,  all  that  may  have  been  done  is  mere  matter  of 
intended  favor,  and  may  be  canceled  to  accord  with  a  change 
of  intention. 

Was  this  pardon  delivered?    In  the  strictest  sense,  no;  fiif 
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the  grantee  of  it  never  saw  it,  or  had  it  in  his  possession.  But 
in  a  less  strict  sense,  yes;  for  it  was  delivered  to  the  warden 
of  the  prison,  and  this  has  been  with  us  usually  treated  as  a 
delivery,  the  charter  of  pardon  having  come,  by  a  somewhat 
loose  practice,  to  be  considered  as  the  warden  or  keeper  of  the 
prison's  voucher  for  the  discharge  of  the  prisoner,  rather  than 
what  it  truly  is,  the  prisoner's  title  to  the  pardon  of  his  offense, 
and  to  his  discharge  from  all  the  consequences  of  his  convic- 
tion. 

We  say  this  practice  is  somewhat  loose,  because  it  takes 
away  from  the  grantee  his  title  to  his  pardon,  and  throws  upon 
the  warden  the  responsibility  of  judging  of  its  sufficiency. 
We  do  not  condemn  the  practice,  because  ordinarily  it  works 
very  well,  and  because  the  strict  ancient  practice  that  required 
the  prisoner  to  sue  out  a  habeas  corpus  from  the  court  of  king's 
bench  (supreme  court  here),  in  order  that  he  might  appear  and 
plead  his  pardon,  and  have  it  allowed  there,  would  be  very 
inconvenient  with  us.  If  this  strict  practice  were  pursued, 
the  prisoner  could  not  get  his  discharge  without  the  judgment 
of  the  court  on  the  sufficiency  of  his  pardon,  and  it  seems 
very  proper  that  he  should  gain  no  advantage  by  this  loose 
practice,  beyond  exemption  from  the  inconvenience  of  the 
stricter  practice. 

But  we  have  not  fully  answered  the  question.  Was  his  pardon 
delivered  ?  We  think  that  by  usage  its  delivery  to  the  warden 
is  prima  facie  equivalent  to  delivery,  or  is  a  constructive  de- 
livery to  the  prisoner;  but  it  is  open  to  be  proved  no  delivery, 
by  showing  circumstances  that  are  inconsistent  with  the  in- 
tention to  deliver  it.  The  circumstances  shown  here  are,  that 
the  governor  issued  the  pardon  as  a  means  of  putting  the 
prisoner  into  the  hands  of  the  United  States  marshal,  and 
through  him  into  the  hands  of  the  war  department  at  Wash- 
ington, for  the  performance  of  some  service  to  that  department; 
that  it  was  delivered  to  the  marshal  to  be  used  for  that  pur- 
pose, and  not  to  be  used  as  a  pardon,  unless  the  prisoner  would 
consent  to  go  for  that  purpose,  and  was  not  enrolled;  that  the 
prisoner  was  not  informed  of  his  pardon,  but  consented  to  go 
to  Washington,  and  was  taken  there  by  the  marshal,  who 
there  learned  that  the  governor  and  he  had  been  imposed  upon 
by  forged  letters  as  froni  the  war  department,  and  no  service 
was  wanted  from  him,  and  the  prisoner  was  thereupon  brought 
back  by  the  marshal  on  the  next  day,  without  having  been  out 
of  his  custody,  and  immediately  returned  to  his  cell  in  the 
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penitentiaTy;  and  the  entry  on  the  warden's  books  is  in  ac- 
cordance with  this,  that  he  was  delivered  into  the  custody  of 
the  marshal  under  the  authority  of  the  pardon,  and  on  the 
next  day  returned.  By  order  of  the  secretary  of  the  common- 
wealth, the  pardon  was  sent  back  to  him. 

We  have  already  found  a  constructive  delivery,  independent 
of  circumstances;  do  the  circumstances  just  related  change 
the  result,  or  forbid  such  a  finding  ?  We  think  they  do.  The 
intention  of  the  governor  was  to  accommodate  the  war  de- 
partment,  by  allowing  it  to  obtain  the  services  of  the  prisoner, 
and  the  intention  to  pardon  was  only  an  incident  of  this,  and 
dependent  upon  it.  There  was  no  intention  to  pardon  except 
for  the  purpose  of  meeting  a  supposed  request  of  the  war  de- 
partment for  the  services  of  the  prisoner,  and  when  this  turns 
oUt  to  be  entirely  without  foundation,  there  can  be  no  reason 
for  attributing  any  eflSciency  to  the  subordinate  and  depend- 
ent intention.  Judicial  constructions,  like  judicial  fictions, 
are  designed  to  further  and  not  to  frustrate  equity  and  justice, 
and  can  never  prevail  against  manifest  right  and  justice,  and 
the  prisoner  has  no  sort  of  merits  in  law  or  equity  on  which 
to  base  a  claim  that  this  pardon  was  constructively  delivered 
or  constructively  vests  in  him  any  right.  A  delivery  of  goods 
to  a  carrier  is  usually  a  constructive  delivery  to  the  consignee, 
but  not  so  if  it  be  induced  by  mistake  or  fraud;  at  least  not 
irrevocably  so. 

True,  the  prisoner  was  taken  out  of  the  penitentiary  by 
means  of  the  pardon;  but  he  was  not  discharged  under  it, 
else  he  would  have  gone  free,  and  not  have  been  brought  back. 
He  was  not  intended  to  be  discharged,  except  to  enter  upon 
the  expected  service;  and  he  has  no  equity  to  claim  that  the 
mistaken  delivery  to  the  marshal  shall  stand  for  a  discharge 
on  a  complete  and  valid  pardon.  The  most  that  could  be 
made  of  it  would  be  that  this  was  the  application  of  the  form 
of  a  pardon  to  an  unauthorized  purpose,  and  that  his  delivery 
to  the  marshal  was  a  voluntary  or  involuntary  escape,  neither 
of  which  is  equivalent  to  a  pardon. 

We  think,  also,  that  this  pardon  is  void,  because  of  the  false 
and  forged  representations  and  papers  that  were  used  in  pro- 
curing it  from  the  governor.  We  do  not  feel  entirely  prepared 
to  assent  to  that  part  of  the  argument  of  the  attorney-general 
which  would  base  this  conclusion  on  the  statute  27  Edw.  III., 
c.  2, 1  Ruff,  273,  because  we  are  not  entirely  satisfied  that  that 
statute  has  been  received  as  part  of  our  law.   We  prefer  leaving 
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that  question  open  for  future  consideration.  But  we  think  the 
principles  of  the  common  law  demand  this  conclusion,  and 
they  have  a  rather  wider  extent  than  the  provisions  of  this 
statute. 

By  the  statute,  a  pardon  is  to  be  disallowed  by  the  judges 
of  their  own  motion,  if  any  of  the  suggestions  contained  in  it 
appear  to  be  false;  but  by  the  common  law,  all  charters  and 
patents  may  be  avoided  if  based  on  any  false  suggestion, 
whether  the  suggestions  be  contained  in  them  or  not.  This 
question,  however,  can  be  raised  only  at  the  instance  of  the 
attorney-general,  as  the  law  officer  of  the  executive,  for  it 
would  be  quite  indecent  that  any  other  person  should  raise  it, 
unless  under  some  carefully  prepared  statutory  regulation. 
Such  a  question  may  be  raised  by  a  scire  facias  to  repeal  the 
charter;  but  it  may  also  be  raised  on  habeas  corpus  issued  to 
allow  the  prisoner  to  plead  his  pardon;  for  the  commonwealth 
is  a  party  to  that  proceeding,  and  the  attorney-general  may 
apx)ear  and  answer  the  plea,  by  showing  the  false  suggestions 
on  which  the  pardon  was  obtained. 

Here,  the  falsity  of  the  suggestion  is  very  plain.  True,  there 
is  no  falsity  in  the  suggestion  specified  in  the  pardon.  But 
this  is  fully  accounted  for.  The  suggestion  that  is  recited 
contains  only  the  general  reason  of  public  expediency,  because 
the  special  grounds  of  that  expediency  were  to  be  kept  secret. 
The  forged  letters  to  the  governor  and  marshal  suggested  that 
the  prisoner  was  needed  for  some  secret,  public  service,  and 
that,  as  this  could  not  be  recited  in  the  pardon,  an  application 
should  be  made  that  should  specify  only  general  considera- 
tions, so  that  the  pardon  might  be  founded  on  that  without 
naming  the  letters. 

We  do  not  feel  the  force  of  the  objection  that  the  prisoner 
does  not  appear  to  have  had  any  hand  in  the  forging  of  the 
letters.  He  can  claim  nothing  as  a  favor  that  is  founded  on 
the  fraud  of  his  friends,  so  as  to  prevent  the  finstration  of  the 
fraud.  Any  person  may  reclaim  the  rights  out  of  which  he 
has  been  cheated,  until  they  come  into  the  hands  of  a  third 
person  who  is  a  bona  fide  purchaser  for  value,  without  notice 
of  the  fraud.  And  so  may  the  commonwealth.  The  prisoner 
has  no  merit  of  his  own  that  is  sufficient  to  override  the  fraud 
of  his  friends  in  this  matter.  When  he  shows  that  he  has,  he 
will  no  doubt  get  a  new  and  honest  pardon.  He  has  no  better 
title  to  this  pardon  than  a  consignee  of  goods  would  have  after 
the  goods  had  been  stopped  in  transitu^  on  the'discovery  that 
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the^ale  and  delivery  had  been  procured  by  letters  forged  by  the 
Mends  of  the  consignee. 
The  prisoner  is  remanded. 

DxLiYEBT  OF  Pardoh,  What  CoNfiRnTDTBS:  See-Bot^^  StaitT.  McifMre, 
69  Am.  Dec  675,  where  this  subject  is  discussed. 

Fabix>N8  OsTAnrKD  BT  Fbaitd  abb  Yom:  See-ootd-to  8taU^wJUbUir% 
60  Am.  Dec  666»  note  676. 


Fhiladblphia.  Fibb  and  Life  iNSUBANOEr  Company 

V.  Mills. 

[44  PSMlVSTLVAinA  Statb,  24L1 

CoNDmoN  'nr  Poliot  ov  LffsuBANCE  THAT  It  should  Cbasb  when  the 
property  insured  shoold  be  "  levied  on,  or  taken  into  possessien  or  custody 
under  an  execution  or  other  proceeding  at  law  or  equity,"  does  not  apply 
to  a  wrongful  levy  upon  the  property  as  that  of  a  Uiird  person. 

Idnrr  ''vndbb"  Pbogess  is  Lbvt  is  Pubsuakob  ov  Axtthobitt  Given  bt 
It,  and  an  execution  against  one  man  never  gives  authority  to  levy  on 
the  goods  of  another. 

Covenant  in  the  name  of  David  W.  Mills,  to  the  use  of  the 
Mechanics'  Bank  of  Williamsburg  against  the  Philadelphia 
Fire  and  Life  Insurance  Company,  on  a  policy  of  insurance 
issued  by  the  deferxdant  to  William  T.  Mills.  On  the  8th  of 
November,  1856,  said  William  T.  Mills,  by  bill  of  sale,  trans- 
ferred the  property  to  his  son,  the  said  David  W.  Mills,  for 
forty  thousand  dollars.  There  was  no  evidence  in  the  case 
tending  to  show  that  David  W.  Mills  was  at  that  time  the 
owner  of  so  large  a  sum  of  money,  the  proof  being  that  he  was 
acting  as  his  father's  clerk  at  ten  dollars  a  week,  and  that  no 
money  passed  at  the  execution  of  the  bill  of  sale,  but  posses- 
sion was  taken  by  him  under  the  sale.  The  levy  on  the  prop- 
erty, to  which  reference  is  made  in  the  petition,  was  made  on 
the  10th  of  November,  1856,  under  an  execution  of  the  same 
date,  issued  upon  a  judgment  rendered  against  said  William 
T.  Mills  on  the  28th  of  October,  1856.  On  the  15th  of  Novem- 
ber, 1856,  the  policy  was  assigned  to  said  David  W.  Mills. 
The  defense  mainly  relied  on  was,  that  as  the  property  insured 
was  levied  upon  under  an  execution  after  the  issuing  of  the 
policy,  and  so  continued  at  the  time  of  the  fire,  the  insurance 
ceased,  under  the  terms  of  the  policy.  On  the  trial,  Sharswood, 
J.,  instructed  the  jury  that  as  .the  execution  was  against  the 
father,  after  a  sale  and  delivery  of  possession  to  the  son,  the 
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levy  made  under  it  was  a  wrongful  levy,  and  that  if  the  sale 
was  bona  fide^  and  the  levy  consequently  wrongful,  it  should 
not  be  regarded  as  a  breach  of  the  covenant  in  the  policy. 
But  that  if  the  sale  was  not  bonafide^  if  it  left  the  property  in 
the  father,  and  the  son  acquired  none,  but  the  transaction  was 
intended  to  hinder  and  delay  the  creditors,  then  the  levy 
would  be  such  a  one  as  the  creditors  had  a  right  to  make, — 
such  a  one  as  was  contemplated  in  the  policy,  and  such  a  one 
as  would  avoid  it.  There  was  a  verdict  and  judgment  for  the 
plaintiff. 

John  Clayton  and  Charge  W.  BiddUj  for  the  plaintiff  in  error. 

F.  Carroll  Brewster  and  W,  L.  Hirsty  for  the  defendant  io 
error. 

The  Court.  We  do  not  discover  any  error  in  this  record, 
and  we  need  not  specially  refer  to  any  other  point  in  it,  except 
that  which  was  specially  relied  on  in  the  argument.  The 
policy  was  to  cease  when  the  property  insured  should  be  "levied 
on  or  taken  into  possession  or  custody  under  an  execution  or 
other  proceeding  at  law  or  equity";  and  we  do  not  think  that 
this  expression  covers  a  case  of  trespass  in  which  the  property 
is  wrongfully  seized  as  the  property  of  a  stranger. 

Properly  speaking,  a  levy  "under"  any  process  is  a  levy  in 
pursuance  of  the  authority  given  by  it,  and  an  execution 
against  one  man  never  gives  authority  to  levy  on  the  goods  of 
another.  The  levy  in  this  case  was  not,  therefore,  properly 
"under"  any  process.  And  we  discover  no  valid  reason  for 
extending  this  provision  to  the  case  of  a  wrongful  levy.  To  do 
BO  would  be  to  attribute  to  every  levy  that  is  valid  in  form  the 
effect  of  avoiding  a  policy,  though  such  levy  should  be  invalid 
in  substance,  and  should  have  endured  but  an  hour. 

Judgment  affirmed. 

Shskiff  Lkvtino  on  Goods  or  Stranoxb  is  TfiisFAssEfi:  See  SiaU  t. 
CoHOver,  78  Am.  Dec.  54,  note  64. 
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Baily  v.  Baily. 

1 44  Pbhmsylvania  State,  274.] 

LlOAL  AflSKBTION    OV   RiOHT  AOQUIRED   BT    DeORCK  07  OOUBT  07  OOKPB- 

TENT  JuBiSDionoNy  made  in  due  coarse  of  law,  will  estop  or  bar  the 
party  making  it»  £rom  all  subseqaent  proceedings  to  invalidate  the  de- 
cree nnder  which  the  aaserted  right  has  been  claimed. 

WZfB  WILL  BE  EaXOFPED  7B0M  DSNTDVO  ON  APPEAL  VaLIDITT  07  DSORBl 

07  DiYOBOE,  where,  after  the  decree  was  rendered  in  the  court  below, 
she  brought  an  action  against  her  former  husband  to  recover  property 
the  possession  of  which  could  only  rightfully  be  exclusively  claimed  by 
her  on  the  gronnd  that  the  bonds  of  matrimony  had  been  legally  dis- 
aolvedy  and  no  longer  binding  between  her  and  him,  and  recovered  a 
judgment  therefor,  which  has  not  been  appealed  from. 

Appeal  from  decree  of  divorce.  The  opinion  states  the 
case. 

BrinUm  and  D,  P,  Bravon^  for  the  appellant. 

W.  Toumsend  and  WiUiam  Darlingtonj  for  the  appellea 

By  Court,  Thompson,  J.  When  this  case  came  on  for  argu- 
ment in  this  court,  the  appellee  was  allowed  to  plead,  in  bar 
of  the  errors  assigned,  the  record  of  a  judgment  in  replevin, 
recovered  by  arbitration  by  the  appellant,  Mrs.  Baily,  against 
John  P.  Baily,  her  former  husband,  since  the  decree  of  divorce, 
for  the  purpose  of  estopping  her  from  reversing  that  judgment, 
that  being  the  foundation  of  her  right  to  sue  in  her  own  name 
for  the  recovery  of  property  in  the  possession  of  her  former 
husband.  To  this  plea  the  appellant's  counsel  demurred  gen- 
erally, and  thus  is  presented  the  question  of  the  effect  of  this 
assertion  of  a  right  under  the  decree,  and  a  recovery  of  judg- 
ment in  consequence  thereof,  upon  the  attempt  now  to  invali- 
date it  on  the  ground  of  supposed  irregularities. 

The  decree  in  divorce  now  appealed  from  by  Mrs.  Baily  waa 
made  by  the  court  below  on  the  80th  of  November,  1861,  upon 
the  petition  or  libel  of  her  husband,  filed  on  the  13th  of  July, 

1861,  charging  willful  and  malicious  desertion  and  absence  of 
his  wife  from  the  12th  of  August,  1851,  until  the  filing  of  the 
libel.  There  was  a  personal  service  of  the  subpoena  on  the 
wife,  but  she  made  no  resistance  to  a  decree  of  dissolution  of 
the  bonds  of  matrimony.    Afterwards,  on  the  2d  of  July, 

1862,  Mrs.  Baily  caused  suit  to  be  brought  for  the  recovery  of 
certain  articles  of  personal  property,  which  she  claimed  in  the 
narr,  as  her  own,  in  the  possession  of  John  P.  Baily.  On  the 
6th  of  November,  1862,  she  obtained  an  award  of  arbitrators 
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in  her  favor  of  $125,  which  is  in  full  force  and  unappealed 
from,  and  in  which,  after  the  award  filed,  she  also  filed  her 
bill  of  costs. 

This  is  the  substance  of  the  special  plea  of  the  appellee,  and 
it  is  admitted  by  the  demurrer  on  part  of  the  appellant,  but 
the  legal  effect  denied. 

It  is  not  an  estoppel  by  matter  of  record,  because,  although 
between  the  same  parties,  it  does  not  arise  in  the  same  case; 
yet  undoubtedly  this  case  gave  vitality  to  that,  as  that  could 
not  have  been  maintained  but  for  the  decree  in  this.  How 
are  we  then  to  consider  it?  Are  we  to  allow  the  solemn  asser- 
tion of  a  party  made  in  a  judicial  proceeding,  when  the  matter 
asserted  is  for  the  interest  of  that  party,  and  when  the  object 
in  making  it  has  been  accomplished,  turn  around  and  assert 
its  non-existence  in  another  case  with  the  same  party,  and  by 
that  means  bind  him  to  a  position  which  he  otherwise  could 
have  got  rid  of  by  pursuing  his  legal  remedies?  This  would 
be  manifest  injustice,  and  contrary  to  every  principle  of  law. 
The  retraction  of  the  assertion  of  the  divorce,  which  was  un- 
doubtedly made,  and  which  the  law  would  presume  to  have 
been  made,  in  the  replevin  suit  brought  and  pressed  to  judg- 
ment by  Mrs.  Bally,  in  the  form  it  was,  and  resulting  as  it 
did,  would  be  an  undoubted  wrong  against  the  appellee.  The 
apx)ellant  asserted  her  divorce,  and  the  appellee  did  not  and 
could  not  deny  it,  and  hence  he  stood  towards  his  former  wife 
as  a  stranger,  and  fought  his  legal  battle  on  that  ground,  and 
so  did  she;  but  after  he  is  defeated,  and  time  has  ripened  the 
award  into  an  absolute  judgment,  she  seeks  to  annul  the  very 
ground  of  her  right  to  recover  as  an  unmarried  woman.  There 
are  many  cases  in  this  kind  of  estoppel  referred  to  in  Duehtu 
of  Kingston's  Case,  2  Smith's  Lead.  Cas.  645,  646.  They  are 
claimed  among  estoppels  in  pais,  and  this  arises  fi'om  the 
manifest  injury  which  would  result  from  repugnant  and  in- 
consistent claims  made  or  asserted  in  courts  of  justice. 

In  Martin  v.  Ives,  17  Serg.  &  R.  364,  the  decision  was  placed 
on  this  ground.  There,  the  plaintiff  in  error  was  defeated  on 
a  plea  in  bar  to  the  errors  assigned,  in  substance,  that  as  the 
plaintiff  in  error  had  in  another  action  claimed  for  an  award 
appealed  from  by  the  plaintiff,  and  in  which  a  nonsuit  was 
suffered  by  him,  that  it  had  the  effect  of  a  verdict  and  judg- 
ment in  ejectment  in  favor  of  the  defendant,  and  after  so 
asserting  its  effect,  this  court  held  him  barred  from  reversing 
It,  Gibson,  C.  J.,  saying,  '^  He  shall  not  controvert  what  be 
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himfielf  direoily  asserted.''  So  in  Comyn's  Digest,  tit.  Estop- 
pel, it  is  laid  down  "that  a  widow  who  has  recovered  dower 
shall  not  claim  land  settled  upon  her  in  jointure."  '  And  shall 
not  a  woman  who  has  permitted  a  decree  of  divorce  to  pass 
against  her  be  estopi)ed  from  claiming  both  as  a  divorced 
woman  and  as  a  married  woman?    The  assertion  of  the  one 
position  must  preclude  the  other,  certainly,  between  the  same 
parties.    There  is  a  class  of  cases  in  Pennsylvania  in  which 
the  doctrine  of  estoppel  in  pais  is  carried  further  than  that 
quoted  above.     Ooodman  v.  Lasey,  3  Watts  '&  S.  526,  beloi^s 
to  it,  which  seems  to  hold  that  a  solemn  assertion  in  a  court  of 
justice  will  estop  the  party  making  it  from  denying  a  title 
asserted.    In  that  case,  the  party  set  up  an  outstanding  title 
in  one  Bruner,  and  called  his  grantor,  Crandall,  to  support  it; 
he  was  rejected,  because  if  the  trial  resulted  in  favor  of  the 
defendant  on  the  outstanding  title,  they  would  be  estopped  in 
case  of  an  ejectment  by  Bruner  from  denying  .the  title  which 
they  had  availed  themselves  of  to  defeat  the  present  plaintiff; 
BO  that  Crandall  was  supporting  his  warranty  by  his  oath,  and 
was  interested.     Rogers,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "On  the  production  of  the  record  in  the  suit,  ac- 
companied with  proof  that  the  defendants  had  alleged  title  in 
Bruner,  and  thereby  defeated   the  plaintiff,  they  would  be 
estopped  to  prove  either  title  in  themselves  or  in  a  third  party; 
for  a  party  may  be  as  effectually  estopped  by  matter  in  pais 
as  by  matter  of  record,  and  he  is  not  permitted  to  controvert 
what  he  himself  has  directly  asserted:   Martin  v.  Ives,  17 
8erg.  &  R.  367."    It  is  not  the  record  that  estops  in  such  cases, 
but  it  is  the  repugnant  rights  claimed  in  the  case  which  the 
record  proves  to  exist,  that  works  an  estoppel  in  pais.    We 
have  many  such  cases  occurring  in  the  same  action,  such  aa 
Smith  V.  Jack,  2  Watts  &  S.  101;  Elme8  v.  ElmeSj  9  Pa.  St 
166;  Ullery  v.  Clark,  18  Id.  160;  and  Hall  v.  Lacy,  37  Id.  366. 
The  principle,  however,  is  the  same,  although  the  circum- 
stances may  be  different    There  cannot  be  a  doubt  about  it, 
I  think,  where  the  repugnancy  has  operated,  or  would,  if  the 
retraction  were  allowed,  operate  unjustly  on  the  rights  of 
others. 

We  think,  therefore,  that  Mrs.  Baily,  by  suing  her  former 
husband  after  the  decree  in  divorce,  the  application  for  which 
she  had  personal  notice  as  a  feme  sole,  and  declaring  for  prop- 
erty, the  possession  of  which  could  only  rightfully  be  exclu- 
sively claimed    by  her  on  the  ground  that  the  bonds  of 
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matrimony  bad  been  legally  diseolved,  and  no  longer  binding 
between  her  and  her  husband,  asserted  the  existence  of  that 
decree  asa  valid  and  binding  decree,  and  is  now,  on  the  prin- 
ciples laid  down,  estopped  from  controverting  it.  We  will 
not,  therefore,  look  into  the  alleged  errors  in  granting  the  de- 
cree, but  overrule  the  demurrer,  and  give  judgment  in  the 
plea  against  the  appellant,  and  dismiss  the  appeal. 

Decree  a£Srmed,  and  appeal  dismissed,  at  the  costs  of  the 
api)ellant. 

EsrropFKL,  What  CoNSTrrcns:  See  Drew  v.  Kimball,  8  Am.  Dec  163^ 
note  172.  A  party  will  not  be  permitted  to  impugn  a  decree  or  title  which 
he  has  set  np  or  relied  upon  in  a  prior  proceeding,  if  the  efifect  will  be  to 
place  other  persons  in  a  worse  position  than  they  would  have  held  if  he  had 
maintained  the  ground  originally  taken:  Manner  ▼.  Mikoankee  ami  8L  PmU 
tty  do.,  26  Wis.  90^  citing  the  principal  case. 


Breitenbaoh  V.  Bush. 

r44  PSNNBTLTAWIA  STATS,  818b  | 

AoT  09  1861,  Stating  Cjytl  Process  against  Ant  Pkbson  nr  Skbyios  ov 
Statk,  or  of  the  United  States,  for  the  term  of  such  service,  and  thirty 
days  thereafter,  is  constitutional,  the  stay  being  for  a  definite  and  not 
unreasonable  time,  considering  the  exigencies  of  the  government  at  the 
time  when  it  was  passed,  and  the  fact  that  the  statute  of  limitations  in 
favor  of  the  soldier  was  by  the  act  suspended  during  his  exemption  from 
process. 

Acr  07  1861  GivBs  but  Onb  Stat,  to  bb  Comfuted  tbok  Tdcb  ov  Origi- 
nal MusTEB,  and  a  re-enlistment  would  not  renew  it. 

Levari  Facias  Sur  Mortgage  is  Process  within  the  meaning  of  the  staj 
law  of  April  18,  1861. 

Legislature  mat  Superadd  Legal  Stat  to  Prior  One  Voluntarilt 
Given  by  the  creditor. 

Scire  facias  sur  mortgage  sued  out  by  James  Bush  against 
John  R.  Breitenbach.  On  the  16th  of  June,  Breitenbach,  by 
his  counsel,  filed  a  petition  for  a  rule  to  show  cause  why  a 
levari  facias  issued  by  Bush  on  the  2d  of  June,  1862,  should 
not  be  stayed  and  set  aside  by  the  court  upon  the  following 
facts,  to  wit:  that  the  said  Breitenbach,  for  several  months 
previous  to  the  issuing  of  said  writ,  was  legally  mustered  into 
the  military  service  of  the  United  States  for  three  years,  or 
during  the  war,  and  is  still  in  said  service  as  a  captain  in  the 
One  Hundred  and  Sixth  Regiment,  Pennsylvania  volunteers. 
At  the  time  of  the  filing  of  this  petition.  Captain  Breitenbach 
was  with  his  regiment  in  Virginia.  The  court  granted  the 
rule,  and  after  argument  discharged  the  rule. 
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Charles  T.  MiUer  and  E.  A.  Banks^  for  the  plaintiff  in  error. 
O*  R,  FoXy  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  The  fourth  section  of  the  act  of 
the  18th  of  April,  1861,  P.  L.  409,  is  in  these  words:  ''  No  civil 
process  shall  issue  or  be  enforced  against  any  person  mustered 
into  the  service  of  this  state  or  of  the  United  States,  during 
Che  term  for  which  he  shall  be  engaged  in  such  service,  nor 
until  thirty  days  after  he  shall  have  been  discharged  there- 
from; provided,  that  the  operation  of  all  statutes  of  limitation 
fihall  be  suspended  upon  all  claims  against  such  person  during 
such  term." 

The  principal  question  upon  the  record  is,  whether  this  sec* 
tion  be  constitutional.  Although  it  occurs  in  an  act  supple- 
mentary to  the  penal  laws  of  the  commonwealth,  and  does  not 
mention  the  military  service,  either  of  the  state  or  of  the  United 
fitates,  yet  it  is  universally  understood,  and  no  doubt  correctly 
understood,  to  be  a  stay  law  of  all  legal  process  against  soldiers 
mustered  into  the  military  service  of  the  government.  And  it 
is  a  stay  for  a  term, — the  term  for  which  he  shall  be  engaged. 
The  act  of  Congress  of  the  22d  of  July,  1861,  under  which  the 
first  half  million  of  volunteers  were  mustered  into  the  service 
of  the  United  States,  fixed  the  term  at  not  more  than  three 
years,  nor  less  than  six  months,  and  the  affidavit  which  was 
filed  on  behalf  of  the  defendant  says  that  he  had  been  mus- 
tered  in  for  three  years,  or  during  the  war.  This  is  the  same 
phrase  that  was  used  in  the  nineteenth  section  of  our  act  of 
assembly  of  the  15th  of  May,  1861,  in  reference  to  the  reserve 
volunteer  corps,  and  means  three  years  or  less,  or  not  exceed- 
ing three  years.  The  term  of  engagement,  therefore,  during 
which  the  above  section  meant  that  the  defendant  should  not 
be  subject  to  civil  process,  was  three  years  from  the  date  of  his 
muster,  if  the  war  should  last  so  long,  and  if  it  should  not, 
then  until  it  should  end.  Thirty  days  were  to  be  added  after 
his  discharge,  which  would  make  the  utmost  extent  of  the  term 
three  years  and  thirty  days.  The  reference  to  the  duration  of 
the  war  is  a  restriction  of  the  term,  not  an  extension  of  it 
beyond  three  years  and  thirty  days.  The  duration  of  the  war 
was,  at  the  date  of  the  law,  and  still  is,  uncertain,  but  the 
maximum  period  of  the  stay, — three  years  and  thirty  days 
from  the  date  of  the  muster, — is  susceptible  of  ascertainment 
with  absolute  certainty.  It  was  suggested  that  the  volunteer 
might  re-Aulist  at  the  expiration  of  his  first  term,  and  because 
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this  waB  possible,  that  the  term  of  his  engagement  was  neces- 
sarily  uncertain.  The  answer  is,  that  the  statute  gives  but  one 
stay,  which  is  to  be  computed  from  the  time  of  the  original 
muster,  and  a  re-enlistment  would  not  renew  the  stay.  The 
statute  refers  itself  for  the  term  of  engagement  to  the  laws  that 
were  then  in  force  fixing  the  period  of  enlistment,  and  thei*elbre 
we  construe  it  according  to  the  tenor  of  those  laws. 

Such  being  the  significance  and  effect  of  the  section,  was  the 
legislature  authorized  to  enact  it? 

We  have  often  said  that  stay  laws,  exemption  laws,  and  limi- 
tation laws  are  ordinarily  constitutional,  though  applied  to  ex- 
isting and  prior  contracts,  and  we  have  followed  the  distinction 
which  prevails  in  the  supreme  court  of  the  United  States,  be- 
tween the  obligation  of  the  contract  and  the  remedies  furnished 
by  law  for  enforcing  the  obligation.  We  understand  the  rule  to 
be,  that  whilst  the  legislature  may  not  impair  the  obligation, 
they  may  modify  the  remedy.  But  it  sometimes  happens  that 
the  parties  contract  concerning  the  remedy, — that  they  stipu- 
late in  the  body  of  the  contract,  that  in  case  of  failure  of  pay- 
ment by  a  certain  day,  there  shall  be  no  stay  of  execution,  or 
that  the  mortgagee  may  eater  and  sell  the  mortgaged  estate, — 
or  that  all  exemption  rights  shall  be  waived.  In  such  cases,  the 
rule  is,  that  the  remedy  becomes  part  of  *the  obligation  of  the 
contract,  and  any  subsequent  statute  which  affects  the  remedy 
impairs  the  obligation,  and  is  unconstitutional.  Bronson  v.  Kin- 
zicy  1  How.  322,  and  Billmeyer  v.  EvanSy  40  Pa.  St.  327,  are 
illustrations  of  this  rule.  The  time  and  manner  in  which  stay 
laws  shall  operate  are  properly  legislative  questions,  and  will 
generally  depend,  said  Judge  Baldwin  in  Jackson  v.  LamphirCy 
3  Pet.  290,  "  on  the  sound  discretion  of  the  legislature,  accord- 
ing to  the  nature  of  the  titles,  the  situation  of  the  country,  and 
the  emergency  which  leads  to  the  enactment.  Cases  may  occur 
where  the  provisions  of  a  law  may  be  so  unreasonable  as  to 
amount  to  a  denial  of  right,  and  call  for  the  interposition  of 
the  court."  In  Bunrij  Raigrielj  <Sc  Co.  v.  Gorgas^  41  Pa.  St.  441, 
we  had  an  instance  of  an  unreasonable  stay  law, — unreason- 
able, because  of  the  indefiniteness  of  the  possible  stay,  and  of 
the  subversion  of  the  authority  of  the  courts  over  judgments 
upon  their  records.  From  the  ruling  in  that  case,  and  the 
authorities  cited,  it  may  be  inferred  that  in  respect  to  contracts 
which  do  not  treat  of  remedies,  we  hold  any  law  to  be  consti- 
tutional which  gives  a  stay  for  a  time  that  is  definite  and  not 
unreasonable,  but  unconstitutional  if  the  stay  be  for  an  in* 
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definite  time,  or  for  a  time  that  is  unreasonable,  though  defi- 
nite. 

We  haTe  seen  that  the  stay  given  by  the  act  of  1861  was  not 
indefinite  as  to  its  maximum  duration,  but  was  for  a  period 
certain  and  prefixed,  or  at  the  least  a  period  that  is  capable  of 
being  easily  reduced  to  certainty.  Was  that  period  reasonable? 
The  stay  is  a  long  one,  it  must  be  confessed, — longer  than  is 
usual, — longer  than  can  be  justified,  except  by  most  peculiar 
and  pressing  circumstances.  There  is  great  force  in  the  reasons 
which  the  learned  judge  below  urged  against  it.  The  enforced 
delay  of  a  civil  right,  the  deterioration  of  the  mortgaged  estate, 
and  the  consequent  pectmiary  loss,  are  entitled  to  great  con- 
sideration in  judging  of  the  reasonableness  of  the  law.  Every- 
body feels  that  a  stay  of  remedies  on  a  mortgage  for  fifty  years, 
for  instance,  would  be  a  wanton  sacrifice  of  the  constitutional 
rights  of  the  citizen.  What  better  is  a  stay  for  a  less  time  if 
it  be  long  enough  to  work  essential  depreciation  of  the  security? 

Yet  it  is  impossible  to  separate  this  question  of  reasonable- 
ness from  the  actual  circumstances  in  which  the  country  found 
itself  at  the  date  of  the. law.  Eleven  states  had  seceded  or 
revolted  from  the  federal  Union,  and  had  set  up  an  indepen- 
dent government  within  the  jurisdiction  of  the  constitution  of 
the  United  States,  and  armed  possession  had  been  taken  of 
•  fints,  arsenals,  custom-houses,  navy-yards,  and  other  property 
of  the  United  States,  within  the  boundaries  of  the  revolted 
states.  In  the  judgment  of  the  President  and  Congress,  who 
were  the  duly  constituted  authorities,  the  occasion  required  an 
immense  increase  of  the  army  and  navy,  and  the  active  em- 
ployment of  both  of  these  strong  arms  to  subdue  the  Rebellion 
and  restore  the  Union.  Accordingly,  Congress  authorized  the 
President  to  accept  volimteers,  and  to  call  upon  the  states  for 
their  militia.  He  did  both^  and  a  vast  army  has  been  in  the 
field  for  many  months. 

Now,  if  a  stay  of  execution  for  three  years  would  not  be 
tolerated  in  ordinary  times,  did  not  these  circumstances  con- 
stitute an  emergency  that  justified  the  pushing  of  legislation 
to  the  extremest  limit  of  the  constitution?  No  citizen  could 
be  blamed  for  volunteering.  He  was  invoked  to  do  so  by  ap- 
peals as  strong  as  his  love  of  country.  In  the  nature  of  tMngs, 
there  is  nothing  unreasonable  in  exempting  a  soldier's  prop- 
erty from  execution  whilst  he  is  absent  from  home  battling  for 
the  supremacy  of  the  constitution  and  the  integrity  of  the 
Union.    And  when  he  has  not  run  before  he  was  sent,  but  haa 


446  Bbeitenbach  v.  Bush.  [Pcnn. 

yielded  himself  up  to  the  call  of  his  country^  his  self-sacrificing 
patriotism  pleads,  trumpet-tongued,  for  all  the  indulgence  from 
his  creditors  which  the  legislature  have  power  to  grant.  If  the 
term  of  indulgence  seem  long  in  this  instance,  it  was  not 
longer  than  the  time  for  which  the  President  and  Congress  de- 
manded the  soldiers'  services.  It  was  not  for  him,  nor  is  it  (or 
as  to  rejudge  the  discretion  of  the  President  and  Congress  in 
this  regard.  Basing  ourselves  on  what  they  did,  constitution- 
ally, the  question  for  us  is,  whether  the  stay  granted  by  our 
own  legislature  to  our  citizen  soldiers  was  unreasonable.  In 
view  of  the  extraordinary  circumstances  of  the  case,  we  can- 
not pronounce  it  unreasonable.  We  see  in  it  no  wanton  or 
careless  disregard  of  the  obligation  of  contracts,  but  only  a 
sincere  effort  to  enable  the  general  government  to  prosecute 
with  success  a  war  which,  in  its  exclusive  right  of  judgment, 
it  resolved  to  wage. 

Another  circumstance  which  bears  on  the  reasonableness  ol 
the  enactment  is  the  provision  which  suspends  all  statutes  oi 
limitation  in  favor  the  soldier  during  all  the  time  that  he  is 
exempted  from  process.  The  provisions  were  reciprocal,  and 
both  were  reasonable. 

An  argument  against  the  applicability  rather  than  the  con- 
stitutionality of  the  fourth  section  was  drawn  firom  the  nature 
of  the  contract  in  suit,  and  of  the  process  which  the  plainti£f» 
was  employing.  The  proceeding  was  on  a  mortgage,  and  the 
writ  sought  to  be  stayed  was  a  levari  facias.  Coilhsel  say  that 
the  word  **  process "  in  the  fourth  section  means  only  that 
original  process  by  which  debtors  are  sued.  We  do  not  think 
so.  "  No  civil  process  shall  issue  or  be  enforced,"  are  words 
comprehensive  enough  to  include  all  forms  of  execution  aa 
well  as  original  and  mesne  process.  The  word  "enforced" 
Implies  execution  process,  and  would  scarcely  apply  to  any 
other.  Nor  is  there  anything  in  the  nature  of  a  mortgage  to 
exempt  it  from  the  stay  law.  A  mortgage  is  indeed  a  con- 
tract, and  so  within  the  constitutional  provisions  which  forbid 
the  state  to  impair  contracts,  but  its  constitutional  inviola- 
bility is  no  higher  than  that  of  a  bond  or  promissory  note. 
The  legislature  cannot  impair  the  obligation  of  any  contract, 
but  a  suspension  of  remedies  for  a  definite  and  reasonable 
time  does  not  transcend  the  legislative  faculty,  because  it  im- 
pairs not  the  obligation  of  the  contract.  If  the  parties  adjust 
or  modify  the  legal  remedies  for  themselves  by  making  them 
an  express  and  substantive  part  of  their  contract,  they  cannot, 
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E8  to  that  particular  contract,  be  changed  by  the  legislature^ 
but  where  the  parties,  whether  to  a  mortgage  or  other  contract, 
have  not  treated  about  the  remedies,  the  constitutional  power 
of  the  legislature  is  subject  only  to  the  limitations  above  sug- 
gested. The  notion  that  the  process  peculiar  to  a  mortgage 
becomes  necessarily  an  express  part  of  the  contract,  is  more 
fanciful  than  sound.  The  scire  facias  and  levari  facias  are  no 
more  bargained  about  in  a  mortgage  than  the  summons  and 
the  fieri  facias  are  in  a  promissory  note.  The  law-making 
power  prescribes  all  these  writs,  and  fixes  their  times  and 
modes  of  operation,  and  therefore  may  modify  them  within 
constitutional  limits.  All  contracts  that  do  not  stipulate 
differently  are  supposed  to  be  made  in  subordiiiation  to  this 
power,  and  hence  they  are  not  impaired  when  the  power  is 
exerted. 

The  confession  of  judgment  which  the  defendant  signed  on 
the  21st  of  May,  1860,  contained  these  words:  "Execution  to 
stay  until  the  first  day  of  April  next."  It  is  argued  on  the  au- 
thority of  Billmeyer  v.  Evans,  40  Pa.  St.  324,  that  this  was  a 
stipulation  about  a  stay  which  the  act  of  1861  could  not  alter. 
The  words  in  that  case  were  "  without  stay  of  execution  after  the 
day  of  payment,"  and  we  held  that  the  legislature  could  not  add 
^  stay  in  violation  of  the  agreement.  The  difference  in  the  twt> 
cases  is  apparent.  Here,  the  creditor  granted  a  stay  to  a  fixed 
date, — the  debtor  stipulating  nothing  in  respect  to  his  liability 
after  that  date, — there,  the  debtor  stipulated  that  there  should 
be  no  stay  after  the  day  of  payment.  The  legislature  there 
contradicted  the  express  stipulation, — here  it  does  not.  Whilst 
the  legislature  never  grants  a  second  stay  additional  to  a 
former  legal  stay,  they  may  superadd  a  legal  stay  to  a  prior 
one  voluntarily  given  by  the  creditor.  That  is  all  that  was 
done  here. 

Having  thus  sustained  the  constitutionality  of  the  fourth 
section  of  the  act  of  1861,  and  having  found  it  applicable  to 
the  case  before  us,  it  is  obviously  unnecessary  for  us  to  con- 
sider whether  the  act  of  the  2d  of  April,  1822,  is  in  force,  or 
superseded  by  subsequent  legislation,  and  whether,  if  in  force, 
it  is  applicable  to  this  case. 

Before  dismissing  the  cause,  it  is  proper  to  observe  thact 
cases  like  this  should  come  up  by  appeal,  for  as  the  affidavit 
of  military  service  is  no  part  of  the  record,  it  is  not  brought 
before  us  by  a  writ  of  error.  It  was  proposed  on  the  argument, 
and  understood  to  be  assented  to  by  counsel,  that  this  case 
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flhonld  be  treated  as  if  here  on  appeal,  and  we  haye  disposed 
of  it  accordingly. 

And  now,  to  wit,  February  26tli,  this  cause  having  been 
argued  and  fully  considered,  it  is  adjudged  that  the  order  of 
the  court  discharging  the  rule  of  June  16,  1862,  be  reyersed 
and  set  aside,  and  the  said  rule  is  here  made  absolute. 

Bead,  J.,  was  absent  at  niai  prius. 

OoJUfiTiUTioNALiTT  07  Stat  Laws:  See  Cfhadwkk  ▼•  Moore^  42  Am.  Dee, 
267,  note  271,  where  other  caaes  are  coUeoted.  A  law  is  oonstitatiooal 
which  gives  a  stay  for  a  time  that  is  definite  and  reasonable,  but  a  law  which 
gives  a  stay  for  an  indefinite  or  unreasonable  length  of  time  is  nnoonstita- 
tional:  Wilikam^a  Appeal,  72  Pa.  St  220;  Sayrea  v.  CoTwrnomoeaJUh,  88  Id.  906^ 
both  citing  the  principal  case.  Bat  whenever  parties  have  made  the  legal 
femedy  the  subject  of  their  contract,  that  portion  of  their  contract  is  as  far 
removed  from  subsequent  legislative  action  as  the  main  obligation  of  the  oon- 
tract:  White  v.  CraiqfcTdt  84  Id.  437,  also  citing  the  principal  case. 

Tn  FBDrozPAL  OAsa  is  gitid  in  DaMaon  v.  Bartiay^  63  Fa.  Sk  41^  \m 
iha  poiiit  that  tha  act  of  April  18,  1861,  is  oonstitationaL 
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nsnuBfor  ov  Aonoir  in  Onb  State  is  Kg  Dxfknsi  to  Sboohb  Aonov  i« 
Akotheb  Statb  between  the  same  parties  and  for  the  same  canae  of 
action.  The  states  of  the  Union  stand  in  the  relation  to  each  other  of 
foreign  states,  as  regards  this  particular  matter,  which  is  not  governed 
by  the  provision  of  the  federal  constitution  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  judicial  proceedings  in  every  other 
state. 


Assumpsit  by  Lathrop,  Luddington,  &  Co.,  merchants 
siding  in  New  York,  against  Smith,  Riley,  and  Hughes,  part- 
ners, trading  in  Philadelphia.  The  defendants  set  up  as  a 
defense,  that  before  and  at  the  time  the  plaintiffs  brought  this 
suit,  they  had  brought  an  action  against  the  defendants  for 
the  recovery  of  the  same  money  in  the  city  of  New  York,  and 
that  said  action  was  still  pending  and  undetermined  between 
the  parties.  The  court  below  overruled  this  defense,  and  gave 
judgment  for  the  plaintiffs. 

B.  H.  BrewBter^  for  the  plaintiffs  in  error. 
Edward  Olmttedy  for  the  defendants  in  error. 

By  Court,  Read,  J.  The  question  in  this  case  arises  upon 
an  affidavit  of  defense,  alleging  the  pendency  of  a  prior  action 
by  the  same  plaintiff  against  the  same  defendants,  for  the 
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Bame  cause  of  action  in  the  city  of  New  York,  in  the  state  of 
New  York,  and  which  is  still  undetermined.  It  is  proper  that 
such  a  question  should  be  definitely  settled. 

In  England,  it  may  be  pleaded  that  there  is  another  action 
dei)ending  for  the  same  trespass,  or  other  cause  of  action  in  the 
same  or  any  other  superior  court  at  Westminster.  But  it  was 
decided  by  the  privy  council,  1792,  in  Bayley  v.  Edwards^  3 
Swanst.  703,  by  Lord  Camden  and  the  master  of  the  rolls,  Sir 
Richard  Pepper  Arden,  afterwards  Lord  Alvanley,  that  a  suit 
pending  in  England  is  not  a  good  plea  to  the  jurisdiction  to 
a  subsequent  suit  in  Jamaica  for  the  same  cause  of  action. 
Lord  Camden  said:  ^'The  plaintiff  in  England  attempts  to  set 
up  the  suit  here  in  bar  of  the  jurisdiction  of  Jamaica,  but  the 
causes  for  allowing  the  plea  of  double  suits  are  all  where  the 
suits  'are  in  courts  here,  while  this  is  of  a  second  suit  in  a 
court  which  is  a  foreign  court,  inasmuch  as  this  country  has 

no  process  to  enforce  its  decrees  in  the  islands As  to 

the  inconvenience  considering  the  difficulties  of  administering 
justice  between  parties  occasionally  living  under  the  separate 
jurisdictions,  I  think  the  parties  ought  to  be  amenable  to  every 
court  possible  where  they  are  traveling  from  country  to  coim- 
try,  and  we  must  then  endeavor  to  correct  the  mischiefs  of 
these  double  suits,  as  much  as  we  can,  by  allowing  in  each 
country  the  benefit  of  all  the  other  proceedings  in  the  other  part 
of  the  king's  dominions." 

In  Cox  V.  Mitchelly  7  Com.  B.,  N.  S.,  55,  it  was  held  that  pro- 
ceedings pending  between  the  same  parties,  for  the  same  cause 
of  action,  in  one  of  the  superior  courts  of  the  United  States, 
was  no  ground  for  staying  proceedings  in  an  action  in  Eng- 
land. Erie,  C.  J.,  said:  '^  No  authority  has  been  cited  to  sup- 
port it.  Although  there  may  be  some  hardship  in  having 
proceedings  pending  in  two  countries  at  the  same  time,  I 
think  we  are  bound  so  to  enforce  the  laws  as  to  enable  the 
plaintiff  to  obtain  satisfaction  of  his  debt.  There  ^rould  be 
great  danger  in  interfering  to  prevent  a  man  from  being  sued 
in  this  country,  when  he  may  have  left  his  own  for  the  very 
purpose  of  avoiding  the  consequences  of  a  suit  against  him 
there."  Williams,  J.,  said:  "  The  question  is,  whether  the  fact 
of  the  plaintiff  having  another  action  pending  against  the 
defendant  in  a  foreign  court  is  a  bar  of  his  remedy  in  the 
courts  of  this  country.  I  am  not  aware  of  any  principle  upon 
which  such  an  argument  could  rest,  and  in  the  absence  of  any' 
authority,  we  cannot  interfere." 

Am.  Dec.  Vol.  LXXXIV— 29 
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This  case  was  recognized  to  its  fullest  extent  by  the  court 
of  exchequer,  on  the  28th  of  May,  1862,  in  Scott  y.  Lard  Sey- 
rrumr^  81  L.  J.  Ex.  461,  the  decision  in  which  has  been  since 
afiSrmed  in  the  exchequer  chamber.  In  this  case,  the  court 
held  that  an  action  for  an  assault  and  battery,  committed  at 
Naples,  could  be  sustained  in  England,  notwithstanding  the 
pendency  of  civil  proceedings  for  the  same  wrong  in  a  Neapoli- 
tan court.  The  court  said  (31  L.  J.  Ex.  461):  "Then  it 
comes  to  this:  that  this  is  a  wrong  for  which  an  action  would 
lie  here,  and  for  which  (as  it  is  not  negatived)  we  must  assume 
an  action  will  lie  at  Naples,  but  in  respect  of  which  proceed- 
ings are  i)ending  at  Naples,  at  the  plaintiff's  instance.  This, 
however,  is  no  defense.  It  cannot  be  a  defense  in  bar  of  the 
action.  It  would  be  no  answer,  even  in  abatement  of  the 
writ,  that  an  action  was  pending  here  in  an  inferior  court,  and 
how  in  law  or  reason  can  it  be  an  answer  that  it  is  pending  in 
a  foreign  court,  when  the  action  is  in  no  sense  local?  The 
case  of  Cox  v.  Mitchell^  7  Com.  B.,  N.  S.,  55,  is  an  authority  to 
show  that  an  action  pending  abroad  for  a  wrong  is  no  ground 
for  staying  proceedings  in  an  action  here." 

Now  it  is  clear  that  foreign  judgments  are  those  which  are 
obtained  in  foreign  courts,  and  in  this  category  the  English 
courts  have  included  the  courts  of  Scotland:  Cowan  \,  Braid'' 
woodj  1  Man.  &  G.  882;  Russell  v.  Smyth^  9  Mees.  &  W.  810; 
the  Irish  courts:  Sheehy  v.  Professional  Life  Ass^n  Co,^  3  Com.  B., 
N.  S.,  597;  the  colonial  courts  of  Jamaica:  Bayley  v.  Edwards^ 
3  Swanst.  703;  of  Newfoundland:  Henley  v.  Soper,  8  Bam.  A 
C.  16;  of  the  Canadas:  Carron  Iron  Co.  v.  Maclaren,  5  H.  L. 
Cas.  431;  and  of  New  South  Wales:  Bank  of  Attstralasia  v. 
NiaSy  16  Q.  B.  717,  in  which  last  case  Lord  Campbell  says: 
''  It  has  often  been  said,  and  by  judges  and  judicial  writers  of 
great  eminence,  that  the  judgment  of  a  colonial  court  of  the 
British  empire  comes  within  the  category  of  a  foreign  judg- 
ment," notwithstanding  an  appeal  lies  from  them  to  the  queen 
in  council*. 

There  are  not  less  than  fifty  of  these  colonial  dependencies, 
all  of  whose  courts,  in  the  sense  used  by  Lords  Camden  and 
Campbell,  are  foreign,  and  are  so  treated  by  the  courts  at 
Westminster.  The  same  doctrine  in  effect  was  enunciated  by 
Judge  Washington  in  Buchner  v.  Finley,  2  Pet.  586.  It  was 
there  decided  that  bills  of  exchange  drawn  in  one  state  of  the 
Union  on  persons  living  in  another  state  are  to  be  treated  aa 
foreign  bills,  just  as  bills  drawn  in  England,  and  payable  in 
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Scotland  or  Ireland,  or  vice  versa y  were  foreign  bills:  Mdhoney 
V.  Ashlin,  2  Bam.  &  Adol.  478;  S.  C,  22  Eng.  Com.  L.  478; 
and  60  continued  until  the  mercantile  law  amendment  act 
1856,  19  &  20  Vict.,  c.  97,  by  which  bills  drawn  in  one  part, 
and  payable  in  any  other  part  of  the  British  islands,  are  now 
inland  bills;  and  for  similar  reasons  to  those  growing  out  of 
the  difference  of  the  laws  and  institutions  of  Scotland,  Eng- 
land, and  Ireland,  although  forming  one  united  kingdom,  it  is 
said  by  Judge  Washington,  p.  590:  ^^  For  all  national  purposes 
embraced  by  the  federal  constitution,  the  states  and  citizens 
thereof  are  one,  united  under  the  same  sovereign  authority, 
and  governed  by  the  same  laws.  In  all  other  respects,  the 
states  are  necessarily  foreign  to  and  independent  of  each  other." 
They  are  each  governed  by  their  own  laws,  and  their  courts 
having  no  extraterritorial  power  to  enforce  their  decrees  beyond 
their  jurisdictional  limits,  they  are  in  that  sense  foreign  to 
each  other,  which  is  the  clear  and  settled  doctrine  of  the  com- 
mon law. 

Then  let  us  examine  how  this  question  stands  Mpon  author- 
ity in  the  United  States;  and  first  as  to  New  York,  the  pen- 
dency of  a  suit  in  which  is  set  up  as  a  defense  to  this  suit. 
The  mere  pendency  of  a  suit  in  a  foreign  court,  or  a  court  of 
the  United  States,  or  in  the  courts  of  sister  states,  by  a  unir 
form  course  of  decision  in  New  York,  cannot  be  pleaded  in 
abatement  or  in  bar  to  a  proceeding  in  the  courts  of  that  state: 
Bowne  v.  Joy,  9  Johns.  221;  Walsh  v.  Durkiuy  12  Id.  99;  MitcheU 
V.  Bunch,  2  Paige,  606  [22  Am.  Dec.  669];  Cook  v.  Litchfield, 
6  Sand.  342;  WUliama  v.  Ayrault,  31  Barb.  364.  Such,  also, 
is  the  rule  in  Kentucky:  Salmon  v.  Wooton,  9  Dana,  422,  in 
which  case  it  is  said  that  Hart  v.  Granger,  1  Conn.  154,  is  not 
sustained  by  authority,  which  is  also  the  present  opinion  in 
Connecticut  In  McJUton  v.  Love,  13  HI.  494  [54  Am.  Dec. 
449],  and  GoodaUy.MarshaU,  11  N.  H.  99  [35  Am.  Dec.  472], 
the  same  doctrine  is  asserted.  In  White  v.  Whitman,  1  Curt. 
494,  Judge  Curtis  says,  after  speaking  of  the  New  York  cases 
in  9  and  12  Johnson:  ''These  cases  seem  to  me  to  have  been 
correctly  decided.  Though  the  constitution  and  laws  of  the 
United  States  require  that  the  judgments  rendered  in  one 
state  shall  receive  full  faith  and  credit  in  another,  yet  in  re- 
spect to  all  proceedings  prior  to  judgment,  the  courts  of  the 
different  states,  acting  under  different  sovereignties,  must  be 
considered  as  so  far  foreign  to  each  other  that  a  remedy 
Bought  by  judicial  proceedings  under  one  cannot  be  treated  as 
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a  mere  and  simple  repetition  of  a  remedy  sought  under 
another.  There  may  be  real  advantages  to  be  gained  in  re- 
spect of  the  property  on  which  an  execution  may  be  levied,  or 
otherwise,  by  resortingto  an  action  in  another  state;  and  the 
same  considerations  are  applicable  to  a  second  suit  in  a  cir- 
cuit court  of  the  United  States  while  one  is  pending  in  a  state 
court ";  and  the  same  opinion  is  expressed  by  the  samo  judge 
in  Lyman  v.  Brown,  2  Curt.  559. 

The  most  ample  and  learned  discussion  of  the  question  is  to 
be  found  in  Hatch  v.  Spofford,  22  Conn.  485  [58  Am.  Dec.  433], 
where  all  the  cases  are  reviewed,  and  the  court  unanimously 
arrived  at  the  same  conclusion.  Opposed  to  these  decisions 
is  the  case  of  Earl  v.  Raymond,  4  McLean,  233.  So  far,  there- 
fore, upon  reason  and  authority,  the  rule  seems  to  be  settled, 
and  the  only  remaining  question  is,  whether  there  is  any 
authoritative  decision  of  our  own  courts  leading  to  a  contrary 
result. 

In  Toland  v.  Tichenor,  3  Rawle,  320,  it  turned  upon  the  form 
of  the  plea,  wliich  was  held  to  be  bad.  In  Lowry  v.  Halij  2 
Watts  &  S.  133  [38  Am.  Dec.  495],  Gibson,  C.  J.,  said:  "The 
pendency  of  a  prior  suit  in  a  foreign  country  cannot  be  pleaded 
in  abatement  of  a  suit  for  the  same  cause  here;  and  it  has 
been  held  that  the  states  of  the  American  Union  stand  in  the 
relation  of  a  foreign  state  as  regards  this  particular  matter." 
In  Irvine  v.  Lumbermen's  Bank,  2  Id.  208,  Justice  Rogers  makes 
a  quaere  upon  the  principle  of  comity,  which  is  clearly  not  ap- 
plicable to  New  York;  and  in  Ralph  v.  Brown,  3  Id.  399,  Gib- 
son, C.  J.,  says:  "  Yet  the  substance  of  the  plea  was  palpably 
bad;  not,  perhaps,  because  the  pendency  of  an  action  in 
another  state  may  not  be  pleaded  in  abatement  of  a  subse- 
quent action  for  the  same  cause  here,  but  for  the  reason  thai 
the  bill  in  equity  pleaded  here  was  not,  in  fact,  for  the  same 
cause."  As  none  of  these  contradictory  and  uncertain  dicta 
were  necessary  for  the  decisions  in  these  cases,  we  are  left  un- 
trameled  by  authority  to  decide  the  case  before  us  on  what 
we  consider  the  settled  law  of  the  country,  that  the  plea  of  lis 
pendens  in  another  state  is  no  defense  to  this  action. 

Judgment  a£Girmed. 

PnffDKNOT  ov  Oks  Aonoir  .as  Dsfknsx  to  Anoiheb. — It  is  %  ganeiil  ml* 
that  the  pendency  of  an  action  previously  commenced  between  Hie  same  par- 
ties for  the  same  cause  and  relief,  is  a  ground  for  abatement  of  a  subsequent 
rait:  Oould  on  Pleading,  sec.  122;  Bumpltria  ▼.  Dawnn,  38  Ala.  109;  Promtr 
r.  Chapman,  29  Conn.  616;  Sogen  V.  Hoakifu,  15  Ga.  270;  Tracf  ▼.  Bmk  4 
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Blaokf.  66;  Mc£hu^  v.  Anderwn,  4  Daiia»  62;  Buffum  ▼.  TiUtm,  17  Pick.  510; 
WthtUr  ▼.  Sandall,  ID  Id.  13;  ITarria  y.  Johnaoiij  65  N.  G.  478.  The  objection 
mnst  be  taken  by  a  plea  in  abatement,  and  cannot  be  raised  by  a  plea  in  bar: 
Mosa  ▼.  AMrooka,  12  Ark.  369;  Smock  ▼.  Graham,  1  Blackf.  314;  Esttp  y. 
Larth,  21  Ind.  190;  WUUams  y.  RatoUnga,  33  Ga.  117;  Wekkaly.  Thompaon, 
89  Id.  659;  SulUnga  y.  Goodyear  D.  V.  Co.,  36  Mich.  313;  Ba-necher  y.  JlZ/Zer* 
44  Ma  102;  Dams  y.  Granger,  3  Johns.  259;  Perdval  y.  i^idbe^^,  18  Id.  257; 
TrA^januMiY.  Poaiofi,  18  Gratt  475;  Logs  qf  Mahogani/,  2  Snm.  589;  thongh 
in  effect  it  is  said  that  the  plea  is  not  strictly  one  in  abatement^  bat  is  in  the 
natore  of  a  bar:  Green  y.  Neal,  2  Heisk.  217.  The  pendency  of  a  prior  action 
is  not  to  be  proved  under  the  general  issue:  Near  y.  MUcheR,  23  Mich.  382; 
Perehal  y.  Hkkey,  18  Johns.  257.  The  objection  mnst  be  taken  by  demurrer 
or  answer  or  it  is  waiYed:  Wright  y.  Maseeras,  56  Barb.  321;  Bishop  y.  Bishop, 
7  Bob.  (N.  Y. )  198.  It  cannot  be  raised  by  a  motion  to  stay  the  second  soit  until 
the  determination  of  the  first:  Bishop  y.  Bishop,  7  Id.  198;  nor  by  a  motion 
to  dismiss  the  later  one:  Morton  y.  SweUser,  12  Allen,  134. 

The  ground  upon  which  courts  proceed  to  abate  actions  in  cases  of  this  kind, 
is  that  the  subsequent  action  is  unnecessary  and  therefore  Yezatious:  8taU  y. 
Dougherty,  45  Mo.  294.  In  Gransby  y.  Ray,  52  N.  H.  513,  it  is  held,  howcYer, 
that  the  pendency  of  a  prior  action  will  be  cause  for  abatement,  without 
inquiry  into  the  facts  showing  actual  Yezation  or  oppression.  But  it  is  said 
that  the  modem  practice  is  not  to  infer  this,  but  to  inquire  into  the  circum- 
stanoes,  and  to  determine  as  a  matter  of  fact  whether  the  second  suit  is  Yeza- 
tions  or  unnecessary:  Staie  y.  Dougherty,  45  Mo.  294;  BUI  y.  Dunlap,  15  Vt. 
645;  Doumer  y.  Garland,  21  Id.  362;  Ballou  y.  BaUou,  26  Id.  673. 

The  plea  should  set  out  facts  which  will  show  that  the  first  action  operates 
to  abate  the  second:  Miller  y.  Bigney,  16  Ind.  327;  and  an  answer  setting  it 
up  is  sufficient  without  a  prayer  that  the  summons  be  quashed  or  the  suit 
abated:  Dawley  y.  Brown,  9  Hun,  461;  or  a  recital  of  the  complaint:  Lee  y. 
Hefley,  21  Ind.  98.  It  should  show  the  jurisdiction  of  the  court  in  the  prior 
suit:  ExparUBakh,  4  McLean,  221;  Widte  y.  WIdtTnan,  1  Gush.  494;  NeweU 
▼.  Newton,  10  Pick.  470;  and  where  it  appears  that  the  court  in  the  first 
action  has  no  jurisdiction,  or  that  such  action  from  other  causes  is  so  defective 
that  the  judgment  would  be  a  nullity,  the  plea  will  not  be  sustained:  PhUlipa 
Y.  Quidt,  68  HL  324;  Reynolds  y.  Harris,  9  CaL  338;  Durand  y.  Canington,  1 
Boot,  355;  Qumehaug  Bank  y.  Tarbox,  20  Gonn.  410;  Laugham  v.  Hiomason, 
6  Tex.  127,  on  the  ground  that  such  suit  could  not  be  considered  Yexatious: 
HiU  Y.  Dtudap,  15  Vt.  645.  The  plea  is  said  to  operate  so  as  to  suspend  pro- 
ceedings for  a  reasonable  time  fpr  the  first  suit  to  be  determined:  Htsoon  v. 
Behooley,  26  K.  J.  L.  461. 

First  Action  must  he  Still  Pending.  — The  first  action  must  be  still  pending^ 
and  it  is  held  in  some  cases  that  if  it  be  dismissed  before  the  plea  is  filed,  the 
second  will  not  abate:  Adams  y.  Gardner,  13  B.  Mon.  197;  Leavitt  y.  Mowe,  54 
Md.  613;  asifford  y.  Cwy,  1  Mass.  495;  Pew  y.  Toare,  12  Mich.  16;  Hixon  y. 
Behooley,  26  N.  J.  L.  461;  Marston  v.  Lawrence,  1  Johns.  Gas.  397;  Toland  y. 
Tiehenor, SBawle, 320;  Archery.  Ward,  OGratt.  622;  Bolandv.  Benson,50WiB. 
225;  and  a  replication  ctf  discontinuance  will  be  a  good  answer  to  the  pleat 
AveriU  y.  Patterson,  10  N.  Y.  500;  Chamberlain  y.  Echert,  6  Biss.  124;  whUe  in 
other  cases  it  is  held  that  the  prior  action  need  not  be  pending  at  the  time  of 
the  plea^  and  that  the  fact  of  its  pendency  when  the  second  suit  was  com- 
menced will  be  sufficient  to  sustain  the  plea:  Lee  v.  Il^Jley,  21  Ind.  98;  Parker 
Y.  Coloord,  ^K.  H.  36;  Hope  y.  Alky,  11  Tex.  259;  Hodden  v.  St  LouU 
/.  M.  Jb  8.  B.  B.  Co.,  57  How.  Pr.  390;  and  that  it  cannot  be  defeated  by  the 
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•abseqaent  diacontlnnaTice  of  the  prior  action:  Zee  v.  S^Uff,  21  Ind.  96;  Oorn^ 
montoeaUh  v.  ChurckiU,  6  Mass.  174;  Frogg  v.  Long,  28  Am.  Deo.  601  Tha 
defendant  in  a  suit  dismissed  at  his  own  instance,  cannot,  by  motion  to  set 
aside  the  judgment,  keep  such  suit  pending  so  as  to  prevent  another  for  tho 
same  cause  being  brought:  BaUey  ▼.  Bremond,  5  Tex.  637. 

The  fact  that  an  action  has  been  subsequently  commenced  is  not  ground 
for  abatement  of  the  prior  suit,  but  the  plea  can  only  be  set  up  in  the  action 
last  commenced:  ReriTier  v.  MarshaUf  1  Wheat.  215;  Sizer  ▼.  OiUpalrids,  16 
Kan.  564;  Buffum  v.  TUt(m,  17  Pick.  510;  Wtbater  ▼.  BandaB,  19  Id.  13; 
Bataer  y.  Batzer,  2  Abb.  K.  O.  461;  NkoU  r.  Maatm,  21  Wend.  339;  Wood  ▼. 
Lake,  13  Wis.  84. 

Where  two  suits  are  commenced  at  identically  the  same  time,  between  the 
same  parties,  and  for  the  same  cause  and  relief,  it  is  said  that  the  plaintiff 
thereby  abuses  his  process  and  right,  and  each  suit  will  abate  the  other,  and 
that  no  subsequent  discontinuance  of  either  will  make  the  other  good:  BecM/ch 
y.  Norton,  8  Conn.  71;  WdUa  v.  Jbneff,  1  Mich.  254;  Dama  v.  DunJUee,  9  N.  H. 
545;  Haigld  v.  Iloltey,  3  Wend.  258;  but  the  party  may,  if  he  can,  to  defeat 
the  plea,  show  that  one  of  the  actions  was  really  commenced  at  a  later  day; 
Daoia  v.  Dunklee,  9  N.  H.  545.  In  Morton  v.  WM,  7  Vt.  123,  it  was  held, 
where  both  actions  were  commenced  at  the  same  time,  that  if  the  process  was 
served  at  di£ferent  times,  the  action  in  which  the  process  was  first  served 
would  abate  the  other. 

Actions  must  be  for  Same  Cmiae  and  Beli^,  ^The  suits  must  be  of  the  mne 
character,  and  for  the  same  cause  and  relief:  Ijogs  qf  Mahogany,  2  Sum.  689; 
I>avU  V.  HutU,  2  Bail.  412;  and  this  must  appear  on  the  face  of  tiie  plea:  SVtrcy 
y.  Beed,  2  Blackf .  56.  If  the  action  pleaded  in  abatement  has  not  yet  been  en- 
tered, or  if  the  declaration  is  not  yet  filed,  or  the  writ  docs  not  show  the  cause 
6f  action,  the  ground  of  abatement  is  not  made  out:  Commonwealth  v.  Churchill^ 
6  Mass.  174;  Parker  v.  Cokord,  2  N.  H.  36;  CoaXes  v.  McCamm,  2  Browne  (P^), 
175;  McCamey  v.  McCamp,  1  Ashm.  4;  PIulUps  v.  Gee,  29  Hun,  202;  Smith  t. 
Ins.  Co,,  22  N.  H.  25;  Ladd  v.  Stratum,  59  Id.  200.  But  if  the  plea  shows 
that  the  actions  are  for  the  same  cause,  the  fact  that  it  does  not  aver  their 
identity  is  immaterial:  McBwen  v.  Broadliead,  11  N.  J.  Eq.  129.  A  second 
suit  for  some  of  the  same  things  prayed  for  in  the  firsts  will  not  abate  the 
first  either  in  whole  or  in  part:  Ballou  v.  BalloUf  26  Vt.  673. 

Concurrent  or  cumulative  remedies  do  not  conflict  so  as  to  be  pleadable  in 
abatement:  People  v.  Wayne  Circuit,  26  Mich.  406.  An  action  upon  a  joint 
liability  and  another  on  a  several  liability  in  respect  to  the  same  debt,  do  not 
interfere;  as  in  Wise  v.  Prowse,  9  Price,  393,  an  action  in  which  two  drawers 
of  a  negotiable  instrument  were  sued  as  such,  and  one  of  them  was  after- 
wards sued  as  its  acceptor;  or  in  Blackburn  v.  Wataon,  85  Pa.  St.  241,  whors 
an  action  on  a  joint  indorsement  was  pleaded  in  abatement  of  an  action  on  n 
several  liability  involving  no  responsibility  as  a  joint  debtor,  though  on  the 
same  instrument,  and  it  was  held  not  to  be  well  pleaded.  Proceedings  in  rem 
and  in  personam  do  not  necessarily  conflict  with  each  other,  until  satisfaction 
is  obtained  in  one,  and  therefore  cannot  be  pleaded  in  abatement  of  eaoh 
other;  and  it  was  so  held  in  Delahay  v.  Clement,  4  HL  201,  and  Parmdee  t. 
Tenneuee  B.  B.  Co.,  13  Lea,  600,  where  a  mechanic's  lien  proceeding  was 
pleaded  in  abatement  of  an  action  for  labor  and  material;  Kalortana,  10  WalL 
904|  where  an  admiralty  lien  was  pleaded  in  abatement  of  a  common-law  ao- 
tion  for  repairs  and  supplies  to  a  vessel;  ffarmer  v.  Bell,  22  Eng.  L.  &  Eq.  6^ 
an  action  for  a  collision,  where  an  action  for  damages  was  held  not  to  abate 
ft  poroceedipg  im  rem  against  the  steamer;  and  likewise  in  Toby  y.  Brown,  10 
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Ark.  908;  Nebon  v.  Gcmch,  15  C.  B.,  N*.  S.,  99.  In  an  action  by  the  master 
of  a  vessel  for  wages,  an  action  of  debt  will  not  abate  a  proceeding  against 
the  vessel  directly:  The  Bengal,  Swab.  468;  People  v.  Wayne  CireuU,  27  Mich. 
406.  A  proceeding  in  bankruptcy  will  not  warrant  staying  a  common-law 
action  for  debt:  Carrington  v.  Hogarth,  7  Man.  &  G.  1013.  In  Rousseau  v. 
Estate  qfBourgeoiB,  28  La.  Ann.  186,  it  is  held  that  the  plea  of  Ua  pendens  is 
not  available  to  executory  proceedings.  So  it  is  held  that  a  proceeding  to 
forfeit  shares  will  not  abate  an  action  for  calls  on  stock:  Ghreai  Northern  Ry 
Co.  y.  Keimedy,  4  Ex.  417;  Inglis  v.  Oreai  Northern  R'y  Co,,  16  Eng.  L.  & 
Eq.  55;  a  proceeding  on  a  judge's  order  for  payment  will  not  warrant  staying 
a  oommon-law  action  for  debt:  Wade  ▼.  Simeon,  1  Com.  B.  610.  Pendency 
of  ejectment  will  not  bar  an  action  of  covenant  for  rent  by  the  devisees: 
Streaper  v.  FiehtTt  18  Am.  Dec.  604;  nor  will  an  action  to  recover  rents  and 
profitsi  by  a  purchaser  at  sheriff's  sale,  affect  his  action  in  ejectment  for  pos- 
session: Henry  v.  Everta,  30  CaL  425;  nor  in  trespass  to  try  title  can  an  a<^on 
for  possession  of  the  property  be  pleaded  iu  abatement:  Hall  v.  Wallace,  25 
Ala.  438.  The  fact  that  proceedings  by  forcible  detainer  for  possession  are 
pending  cannot  be  set  up  in  abatement  of  a  motion  for  a  writ  of  possessions 
Kesnngerv.  WMUaher,  82  UL  22. 

In  forcible  detainer,  it  is  a  good  defense  that  another  action  between  ths 
same  parties  for  the  same  cause  is  pending  on  appeal:  Bond  v.  WMte^  24 
Kan.  45.  Pendency  of  statutory  arbitration  is  properly  pleaded  to  a  sub- 
sequent action  between  the  parties  to  recover  a  demand  included  in  the  sub- 
mission: Fa^  V.  Brannagan,  56  Me.  42.  It  has  been  held  that  the  following 
rlwnsns  of  actions  cannot  be  maintained  at  the  same  time,  and  that  the  former 
is  properly  pleaded  in  abatement  of  the  latter  in  eadi  inHtw.nce,  vis.:  An 
action  to  foreclose  a  mortgage  to  which  a  subsequent  mortgagee  is  made  a 
party,  and  a  subsequent  suit  of  foreclosure  by  such  mortgagee  on  his  own 
behalf:  Rowley  v.  WilUamu,  5  Wis.  151.  An  action  for  damages  by  nuisanoss^ 
•ad  a  statutory  proceeding  to  abate  such  nuisances,  in  which  no  damages 
were  prayed:  Oould  v.  LangUnh  43  Pa.  St.  365.  AMumpsU,  and  an  action  in 
which  plaintiff's  daims  by  the  prior  action  in  assumpaU  might  be  set  off; 
Sehenek  v.  Schenck,  10  K.  J.  L.  276;  New  England  Screw  Co.  v.  BUven,  8 
Blatchf .  240.  A  suit  for  the  restoration  of  property  and  a  suit  for  damages 
for  the  wrongful  detention:  Draper  v.  Stouvenal,  38  N.  Y.  319.  But  the  pen- 
dency of  a  suit  to  foreclose  a  mortgage  for  non-payment  of  one  annual  in- 
stallment on  the  note  secured  thereby  cannot  be  pleaded  in  abatement  to  a 
snbsequent  suit  to  foreclose  the  same  mortgage  for  the  second  installment; 
Jaeolba  v.  Lewis,  47  Ma  344.  Pendency  of  a  suit  against  a  warehouseman  for 
insnianoe  money  rooexved  by  him  for  goods  lost  by  fire  wiU  not  bar  an  aotion 
against  a  common  carrier  for  the  value  of  the  same  property  that  was  con- 
sumed byfire:  Clwrky.  VTi&^er,  25  Pa.  St  314.  A  proceeding  by  bail  process^ 
and  one  by  attaehment  cannot  be  prosecuted  at  the  same  time:  Clark  v.  Tug- 
gkj  18Ga.604. 

Jurisdidkm — Ae^on  must  he  in  Competent  CowrL  — The  pendency  of  an  ao- 
tton  in  a  court  having  no  jurisdiction  will  not  operate  to  abate  a  suit  in  a 
ptoper  court,  for  the  same  cause  or  relief,  and  between  the  same  parties: 
Rood  V.  Eslava,  17  Ala.  430;  but  it  will  be  sufficient  to  sustain  the  plea  of  Ue 
pendens^  that  the  court  has  jurisdiction  of  the  class  or  character  of  actions 
under  consideration,  until  there  is  a  decision  that  it  has  not  jurisdiction; 
Merrkun  v.  Baker,  9  Minn.  40.  An  action  will  not  abate  because  of  the  pen- 
dency of  another  action,  unless  both  are  in  courts  whose  scope  is  identicaL 
Thu  iha  ftbct  that  an  equity  bill  is  pending  for  the  same  matter  for  whieh 
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complainaat  afterwards  saes  at  law,  is  not  a  gronind  lor  abatonflnt  of  the 
tion  at  law:  BIcmehard  ▼.  SUme,  16  Vt  234;  OateU  ▼.  L«  Page,  21  Eng.  L.  h 
Eq.  640;  Jiurphy  ▼.  Cadeil,  2  Bos.  &  P.  137;  Smidt  ▼.  Ogle,  6  Taunt.  74;  HaM 
V.  8pqff<mi,'5S  Am.  Dec.  433;  Peak  ▼.  j9u22;  8  B.  Men.  428;  Kiitredge  t.  Baee, 
92  U.  S.  116.  So  held,  where  a  foreclosure  suit  was  pleaded  in  abatement  o€ 
action  of  debt:  TosUn  v.  Millspaugh,  27  Mich.  517;  or  ejectment  to  abate  » 
suit  to  quiet  title:  BoUon  ▼.  Landers,  27  CaL  104;  or  trespass  to  a  bill  in 
equity  to  prevent  future  trespasses:  Stewart's  Appeal,  66  Pa.  St.  413. 

£lfect  qf  Lis  Pendens  in  Foreign  Cowrts,  Federal  Courts,  etc,  —The  fact  thak 
actions  are  brought  in  different  counties,  in  the  same  state,  will  not  prevent 
abatement  when  properly  pleaded:  OlaytoeU  y.  Svdderelh,  77  K.  C.  287;  5Ms 
y.  Atlantic  etc,  B,  B,,  77  Id.  299. 

It  is  well  settled  by  authority  that  the  pendency  of  a  suit  in  a  foreign  ooort 
will  not  abate  a  home  suit.  On  this  point,  and  as  to  the  effect  of  Us  pendens  in 
courts  of  sister  states,  and  in  federal  courts,  see  the  note  to  West  ▼.  JllcConmeU 
25  Am.  Dec  195  et  seq.,  discussing  these  matters.  A  suit  in  one  state  cannot 
be  pleaded  in  abatement  to  an  action  in  another:  AfcJiUon  ▼.  Looe,  54  Id.  449; 
Loekwood  y.  Nye,  58  Id.  73;  Grider  v.  Apperson,  32  Ark.  332;  Cole  y.  FUterqfl, 
47  Md.  312;  Allen  v.  WaU,  99  HI.  655.  The  same  rule  is  applied  to  snits  in 
the  courts  of  foreign  nations:  Wood  r.  Gamble,  59  Am.  Dec.  135;  Lowry  y. 
San,  37  Id.  495;  and  likewise  as  to  the  effect  of  suits  in  federal  conrts  upon 
those  in  state  courts:  Shun  y.  ATcDotoeU,  75  N.  C.  29;  and  the  reyerse:  j^ftm- 
ton  y.  Bmbrey,  93  U.  8.  548;  Loring  y.  Marsh,  2  Cliff  311;  Insuranos  Co.  y. 
Brans,  96  U.  a  588. 

Parties  must  be  Same. — Where  the  pendency  of  one  action  is  pleaded 
in  abatement  of  another,  it  must  be  shown  that  the  parties  are  the 
same:  Dawson  y.  Vaughn,  42  Ind.  395;  Adams  y.  Gardiner,  13  R  Mon.  197; 
BenneU  y.  Chase,  21  K.  H.  570;  Langham  v,  Thamason,  6  Tex.  127;  Smith  y. 
BJalchfoTd,  52  Am.  Dec  504.  The  fact  that  the  plaiTttiflfs  in  the  two  suits 
are  different,  is  presumptiyely  an  objection  to  the  plea:  Simth  y.  Biatel^ford, 
supra.  So,  if  the  plea  does  not  aver  that  the  defendant  was  a  party  to  the 
first  proceeding,  it  is  insufficient:  Brannigan  v.  Boss,  3  Oilm.  123;  Weatjer  y. 
Conger,  10  CaL  233;  Primm  v.  Gray,  10  Id.  522;  Gould  v.  Smith,  30  Conn.  88. 
Where  only  one  of  two  defendants  pleads  the  pendency  of  a  prior  action  against 
him,  the  plea  is  bad:  De  Forest  v.  Jeuxtt,  1  Hall,  137.  To  an  action  against 
one  obligor,  the  pendency  of  an  action  against  all  the  obligors  on  the  same 
instrument  has  been  held  to  be  well  pleaded:  Graves  v.  Dale,  1  T.  R  Mon. 
191.  The  defendants  in  one  action  cannot  plead  another  action  pending 
against  themselves  and  others  for  the  recovery  of  land:  Atkinson  r.  State  Bank, 
5  Blackf.  84.  Where  an  action  for  personal  injuries  has  abated  by  death,  it 
cannot  be  pleaded  in  abatement  to  an  action  by  plaintiff's  personal  repre- 
sentatives for  damages  for  his  death:  Indianapolis  B.  B.  Co.  v.  Stomt,  53  Ind. 
143.  The  pendency  of  an  action  by  a  firm  creditor  against  a  partner  and  the 
administrator  of  his  deceased  partner  may  properly  be  pleaded  in  defense  to 
an  action  against  the  survivor  alone,  as  such:  Weil  v.  Guerin,  42  Ohio  St.  299. 
Where  an  administrator  sued  as  the  representative  of  the  wrong  party,  and 
consequently  was  compelled  to  bring  a  new  suit,  the  pendency  of  the  former 
would  not  abate  the  latter:  Cornelius  v.  VanarsdaUen,  3  Pa.  St  434. 

Error  asid  Appeal — An  appeal  still  pending  may  be  properly  pleaded  in 
abatement:  BosweU  v.  Tunnell,  10  Ala.  958.  If  an  appeal  from  an  order  of 
nonsuit  is  dismissed,  pendency  of  such  appeal  camiot  be  pleaded  in  abate- 
ment of  a  new  action  for  the  same  cause  brought  after  the  order  of  nonsni^ 
lad  before  dismissal:  T^rimmier  v.  TVail,  2  BaiL  480.   An  action  pending  after 
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jadgment  reversed  and  remanded  can  be  pleaded  in  alxttement:  Chrtgory  ▼. 
Gregory.  33  N.  Y.  Saper.  Ct.  L 

A  writ  of  error  pending  may  be  pleaded  in  abatement  of  another  action^ 
if  such  writ  has  been  sued  oat  before  the  commenoement  of  the  seoomd  a4>> 
tion,  and  proper  steps  have  been  taken  to  render  it  a  mtpenedma:  MeJiUom 
T.  Love^  64  Am.  Deo.  449;  ffaUman  v.  Budmuuter,  3  Gilm.  408;  Jtnbmt  t. 
Peqpoon,  2  Jobna.  Gaa.  312. 
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Uss  ov  Bailboad  Track,  CirrnNo,  ob  EMBANEMEin',  Belohoa  Bxolitbiyxlt 

TO  Ck)ifPAKYy  ezoept  where  pablic  ways  cross  it. 
Railboad  Gompaky  is  not  Liablb  for  Injury  to  Pbrson  on  itb  Roajd  where 

be  had  no  right  to  be,  unless  want  of  ordinary  care  on  the  part  of  the 

company  is  affirmatiyely  shown. 

Action  on  the  case  to  recover  damages  for  an  injury  done 
to  the  piainti£f  by  the  cars  of  the  defendant.  The  plaintiff 
was  at  the  time  of  the  accident  seven  years  of  age.  The  third 
and  fifth  points  of  the  defendant,  referred  to  in  the  opinion, 
are  as  follows:  "  3.  That  if  the  injury  to  the  plaintiff  was  not 
caused  by  the  obstruction  of  the  crossing  by  the  cars  thereon, 
then  there  is  no  other  evidence  of  any  negligence  by  the  de- 
fendants, and  the  plaintiff  cannot  recover.  5.  That  if  the 
plaintiff's  injury  was  occasioned  by  his  taking  hold  of  and 
walking  with  the  cars  along  the  embankment,  he  was  not  in 
the  exercise  of  a  right,  and  he  cannot  recover."  The  other 
jGeu^  are  stated  in  the  opinion. 

/.  F,  Johnson^  for  the  plaintiff  in  error. 

m 

Franklin  B,  Oowen,  James  E,  Chwen,  and  Samuel  Hoodj  tor 
the  defendants  in  error. 

By  Court,  Strong,  J,  There  is  but  a  single  question  in  this 
case.  It  is  whether  any  evidence  was  given  at  the  trial  tend- 
ing to  prove  that  the  hurt  of  the  plaintiff  was  caused  by  the 
negligence  or  want  of  ordinary  care  of  the  defendants.  All 
other  questions  were  correctly  disposed  of  by  the  learned  judge 
who  presided  in  the  district  court.  What  is  ordinary  care? 
and  what  is  negligence?  are  inquiries,  in  most  cases,  to  be  an- 
swered by  a  jury;  but  negligence  is  not  to  be  found  without 
evidence.  There  is  always  a  presumption  against  it,  and 
therefore  a  plaintiff  who  asserts  it,  and  avers  that  he  has  re- 
ceived an  injury  in  consequence  of  it,  must  always  adduce 
proof  that  the  defendant  did  not  exercise  ordinary  care.    If 


458  Philadelphia  etc.  R.  R.  Co.  v.  Hummbll.      [Penn. 

no  such  proof  be  adduced,  the  preBumption  of  innocence  re* 
mains,  and  it  is  error  to  submit  to  the  jury  the  question 
whether  there  was  negligence. 

What,  then,  was  the  evidence?  The  accident  hy  which  the 
plaintiff  was  hurt  occurred  on  a  railroad,  not  at  any  street  or 
crossing,  but  where  neither  the  plaintiff,  nor  any  other  persons 
except  the  agents  of  the  railroad  company,  had  any  right  to  be. 
The  defendants  were  doing  what  it  was  their  right  and  their 
duty  to  do;  the  cars  were  moving  slowly  by  their  own  gravity, 
yet  so  perfectly  under  the  control  of  the  engineer  that  they 
could  be  immediately  stopped,  and  the  plaintiff  was  not  in- 
jured by  starting  the  cars,  but  by  bis  coming  upon  the  track 
and  getting  under  them  while  they  were  in  motion.  Passing 
by,  now,  the  affirmative  proof  of  prudence  and  caution  exercised 
by  the  defendants  with  which  the  case  abounds,  and  admitting 
that  the  carelessness  of  the  plaintiff  is  not  a  bar  to  his  recovery, 
because  he  is  a  child,  we  ask,  What  did  the  defendants  leave 
undone  which  ordinary  care  required  them  to  do?  The  only 
alleged  omission  is,  that  the  whistle  of  the  engine  was  not 
blown,  and  no  signals  given  to  the  people  in  the  neighborhood 
that  the  cars  were  about  to  start,  or  that  they  were  in  motion. 
No  other  evidence  of  negligence  is  pretended. 

It  is  time  it  should  be  understood  in  this  state  that  the  use 
of  a  railroad  track,  cutting,  or  embankment,  is  exclusive  of 
the  public  everywhere,  except  where  a  way  crosses  it.  This 
has  more  than  once  been  said,  and  it  must  be  so  held,  not  only 
for  the  protection  of  property,  but,  what  is  far  more  important, 
for  the  preservation  of  personal  security,  and  even  of  life.  In 
£ome  other  countries,  it  is  a  penal  offense  to  go  upon  a  railroad. 
With  us,  if  not  that,  it  is  a  civil  wrong  of  an  aggravated  nature, 
for  it  endangers,  not  only  the  trespasser,  but  all  who  are  pass- 
ing or  transporting  along  the  line.  As  long  ago  as  1852,  it  was 
said  by  Judge  Gibson,  with  the  concurrence  of  all  the  court, 
that  "a  railway  company  is  a  purchaser,  in  consideration  of 
public  accommodation  and  convenience,  of  the  exclusive  pos- 
session of  the  ground  paid  for  to  the  proprietors  of  it,  and  of  a 
license  to  use  the  highest  attainable  rate  of  speed,  with  which 
neither  the  person  nor  property  of  another  may  interfere." 

The  company  on  the  one  hand,  and  the  people  of  the  vicin- 
tige  on  the  other,  attend,  respectively,  to  their  particular  con- 
cerns, with  this  restriction  of  their  acts,  that  no  needloBS 
damage  be  done.  But  the  conductor  of  a  train  is  not  bound  to 
attend  to  the  uncertain  movements  of  every  assemblage  of 
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those  loitering  or  roving  cattle  by  which  our  railways  are 
infested:  R.  R.  Co.  v.  Skinner ,  19  Pa.  St.  298  [57  Am.  Dec. 
654].  So  in  Railroad  v.  Norton,  24  Id.  465  [64  Am.  Dec.  672], 
it  was  said,  "  that  until  the  legislature  shall  authorize  the  con- 
struction of  railroads  for  something  else  than  travel  and  trans- 
portation, we  shall  hold  any  use  of  them  for  other  purposes  to 
be  unlawful,  if  not  indeed  a  public  offense,  punishable  by  in- 
dictment." But  if  the  use  of  a  railroad  is  exclusively  for  its 
owners,  or  those  acting  under  them;  if  others  have  no  right  to 
be  upon  it;  if  they  are  wrong-doers  whenever  they  intrude, — the 
parties  lawfully  using  it  are  under  no  obligations  to  take  pre- 
cautions against  possible  injuries  to  intruders  upon  it.  Ordi- 
nary care  they  must  be  held  to,  but  they  have  a  right  to 
presume  and  act  on  the  presumption  that  those  in  the  vicinity 
will  not  violate  the  laws;  will  not  trespass  upon  the  right  of  a 
clear  track;  that  even  children  of  a  tender  age  will  not  be 
there,  for  though  they  are  personally  irresponsible,  they  can- 
not be  upon  the  railroad  without  a  culpable  violation  of  duty 
by  their  parents  or  guardians.  Precaution  is  a  duty  only  so 
far  as  there  is  reason  for  apprehension.  No  one  can  complain 
of  want  of  care  in  another  where  care  is  only  rendered  neces- 
sary by  his  own  wrongful  act.  It  is  true  that  what  amounts 
to  ordinary  care  under  the  circumstances  of  a  case  is  generally 
to  be  determined  by  the  jury.  Yet  a  jury  cannot  hold  parties 
to  a  higher  standard  of  care  than  the  law  requires,  and  they 
cannot  find  anything  negligence  which  is  less  than  a  failure  to 
discharge  a  legal  duty.  If  the  law  declares,  as  it  does,  that 
there  is  no  duty  resting  upon  any  person  to  anticipate  wrongful 
acts  in  others,  and  to  take  precaution  against  such  acts,  then 
the  jury  cannot  say  that  a  failure  to  take  such  precautions  is 
a  failure  in  duty  and  negligence.  Such  is  this  case.  The  de- 
fendants had  no  reason  to  suppose  that  either  man,  woman,  or 
child  might  be  upon  the  railroad  where  the  accident  happened. 
They  had  a  right  to  presume  that  no  one  would  be  on  it,  and 
to  act  upon  the  presumption.  Blowing  the  whistle  of  the  loco- 
motive, or  making  any  other  signal,  was  not  a  duty  owed  to 
the  persons  in  the  neighborhood,  and  consequently  the  fact 
that  the  whistle  was  not  blown,  nor  a  signal  made,  was  no  evi- 
dence of  negligence.  Were  it  worth  while,  abundant  authority 
might  be  cited  to  show  that  the  law  does  not  require  any  one 
to  presume  that  another  may  be  negligent,  much  less  to  pre- 
sume that  another  may  be  an  active  wrong-doer.  The  prin- 
ciple was  asserted  in  Brown  v.  Xyim,  81  Pa.  St.  510,  and  Id 
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Reeves  v.  Delaware,  Laclawanna,  and  Western  R.  R,  Co.,  6  Id. 
454.  It  is  too  well  founded  in  reason,  however,  to  need  au- 
thority. We  act  upon  it  constantly,  and  without  it  there  could 
be  no  freedom  of  action.  There  is  as  perfect  a  duty  to  guard 
against  accidental  injury  to  a  night  intruder  into  one's  bed- 
chamber as  there  is  to  look  out  for  trespassers  upon  a  railroad 
where  the  public  has  no  right  to  be. 

And  the  rule  must  be  the  same  whether  the  railroad  is  in 
the  vicinage  of  many  or  few  inhabitants.  In  the  one  case  aa 
in  the  other,  going  upon  it  is  unlawful,  and  therefore  need  not 
be  exi)ected.  In  this  case,  it  appears  that  there  are  fifteen 
houses  between  the  railroad  and  the  public  highway,  all  but 
two  of  them  built  since  the  railroad  was  constructed.  The 
danger  of  trespassing  may  have  been  increased  by  the  increase 
of  the  population,  but  the  standard  of  duty  in  the  use  of  one's 
property  is  not  elevated  or  depressed  by  a  varying  risk  of  un- 
lawful intrusions  upon  his  rights. 

Of  course,  we  are  not  speaking  of  the  duties  of  railway  com- 
panies to  the  public  at  lawful  crossings  of  their  railways.  We 
refer  only  to  their  obligations  at  points  where  their  right  is 
exclusive;  and  as  we  find  no  evidence  of  any  negligence  of  the 
defendants  which  caused  an  injury  to  the  plaintifi",  we  think 
the  jury  should  have  been  so  instructed,  and  the  third  and 
fifth  points  of  the  defendant  should  have  been  affirmed. 

Judgment  reversed,  and  a  new  venire  ordered. 

Woodward,  J.,  dissented. 

TiTABn.ITT    07    RaILBOAD    COHPAirr    FOB    InJUBT    to    TBJBaPABSIRS:    Se« 

JBiui  Term,  d:  On,  R.  R.  Co,  v.  8L  John,  73  Am.  Dec.  140,  note  1S3;  Lka§ 
SchMyOciU  etc  Co.  v.  NorUm,  64  Id.  672,  note  674,  675,  where  other  caaee  are 
oollected.  Where  injury  happens  to  a  trespasser,  negligence  on  the  part  of 
the  defendant  must  be  shown  to  justify  the  plaintiff's  recovery:  lUinoia  CenL 
R,  R,  Co.  ▼.  Oodfrty,  71  IlL  609;  JefferaonvOU  etc.  R.  R,  Co.  v.  Goldsmith,  47 
Ind.  47;  OilUs  v.  Pentuylvania  R.  R,  Co,,  59  Pa.  St.  142;  OramUeh  v.  W^m, 
86  Id.  79;  Oaiespie  ▼.  McOowan,  100  Id.  160,  aU  citing  the  principal  case. 

Railboad  Company  has  Exclusive  Right  to  Use  oy  ns  Road:  See 
Jaekatm  v.  Rutland  <£r  B.  R,  R.  Co.,  60  Am.  Deo.  246;  Railroad  Co.  v.  Stm- 
mr,  57  Id.  654;  IVilliams  v.  Miefiigan  Cent.  R.  R,  Co,,  56  Id.  69;  Edgerton  v. 
H^ff,  26  Ind.  46,  citing  the  principal  case.  A  mere  naked  license  or  permis- 
sion  to  enter  or  pass  over  an  estate  will  not  create  a  duty  or  impose  an  obligi^ 
tion  on  the  owner  to  provide  against  the  danger  of  acoident:  lUmoU  CenL 
R.  R.  Co,  V.  Oot\fny,  71  IlL  607,  citing  the  principal  case. 

Thb  pbikcipal  cask  is  cited  in  the  following  cases  to  these  pointis 
Children  cannot  be  on  a  railroad  track  without  culpable  negligence  on  the 
part  of  their  parents  or  guardians:  Cnuley  v.  PUtsbunj  etc  R*y  Co.,  95  Pa.  St. 
401.    A  mere  scintilla  of  evidence  is  not  suflicient  to  anthoriie  a  judge  to 
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labmit  the  qnettioii  of  the  defendant's  neg^igenoe  to  a  jnzy;  Imt  there  must 
be  evidence  upon  which  a  jury  may  reasonably  and  properly  infer  that  there 
was  negligence  on  his  part:  BuUrrfiM  v.  WtUem  B.  B,  Corp,,  10  Allen,  633. 
The  evidence  may  show  such  care  and  vigilance,  or  snch  an  absenoe  of  any 
fact  from  which  negligence  can  be  inferred  as  to  make  it  the  duty  of  the  coort 
to  declare  that  no  negligence  is  imputable:  PhUaddphia  etc*  B*y  Co.  v.  Ha»' 
tord,  76  Pa.  St.  376. 

Thb  fbinoipal  Q18B  IS  DI9TIN0UI8ESD  in  the  following  cases:  Kay  t.  Peafi- 
wyhfcaua  etc  B*y  Co.,  66  Pa.  St.  276;  PewMyhnmaB.  B.  Co.  v.  LewiB,  70  Id.  43; 
Smith  y.  AtehSBon  tie.  B.  B.  Cb.,  25Ean.  744;  ff.  ^  T.  O.  B'yOo.r.  SympUni, 
54  Tax.  021. 
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free  from  debts  which  he  may  contract  in  a  new  bnsinesB  which  he  is 
abont  to  engage  in  as  a  partner,  is  void  and  of  no  effect  as  against  sab- 
seqnent  creditors  of  the  partnership.  And  the  qnestion  as  to  what  was 
the  object  of  each  a  conveyance  is  properly  submitted  to  the  jury. 

Wbibb  Conyetanck  is  Made  with  View  to  Entbbino  into  New  Bubi- 
HE88,  in.  its  nature  hazardous,  it  is  not  error  for  the  court  to  omit  to 
charge  that  such  business  must  be  hazardous  to  render  the  conveyance 
frandnlent  as  to  creditors,  especially  when  no  request  was  made  to  give 
any  special  instructions  on  that  point,  and  there  was  no  evidence  offered 
to  show  that  the  business  was  not  hazardous. 

OmssiON  ov  Court  to  Chabge  on  Any  Partigulab  Asfbctt  ov  Law  of  a 
ease,  where  it  does  not  necessarily  present  itself,  is  not  error  in  the  ab> 
sence  of  a  request  to  notice  it,  if  such  omission  does  not  Tuislead  the  jury 
in  investigating  the  main  question  in  the  case. 

Ejectment  by  Wilson  and  Kelly  against  Mullen  and  wife 
for  a  house  and  lot  in  Beading.  The  plaintiffs  claimed  as 
sheriff's  vendees  of  the  property  at  a  sale  under  their  execution 
against  Snell,  Mullen,  Banford,  and  McCarty.  The  other 
tads  appear  from  the  opinion. 

John  S.  Richards  and  J.  HagenmaUy  for  the  plaintiffs  in  error. 
Joh/a  Banks  and  Henry  W.  Smithy  for  the  defendants  in  error. 

By  Court,  Thompson,  J.  The  law  of  a  case  like  this  is  ex- 
plicitly stated  by  my  brother  Woodward,  in  Black  v.  NeoMj  87 
Pa.  St.  483,  where  he  says:  '^It  is  unquestionable  law,  that  a 
husband  may  settle  pto'p&riy  on  his  wife,  even  without  the  inter* 
mention  of  a  trustee,  provided  he  be  free  from  debt,  and  is  not 
about  to  embark  in  business  where  his  credit  wiU  be  pledged 

for  new  indebtedness But  if  such  settlement  be  made 

in  fraud  of  creditors  on  the  eve  of  a  new  business,  and  with  a 
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view  of  providing  against  its  contingenciee,  it  is  as  unavailing 
against  the  new  creditors  as  old  ones;  and  moneys  so  disposed 
of  will  be  treated  as  his  property  and  not  the  wife's."  To  the 
same  point  is  Thompson  v.  Dougherty^  12  Serg.  A  R.  456;  Mateer 
V.  Hiasivij  3  Penr.  &  W.  160;  Sanders  v,  WagonseUeVj  19  Pa. 
St.  248;  Snyder  v.  Christ,  39  Id.  499. 

The  conveyance  of  the  property  in  question,  in  trust  for  Mrs. 
Mullen,  as  tiie  testimony  shows,  was  a  day  or  two  after  the 
agreement  of  her  husband  to  enter  into  the  iron  business,  in 
partnership  with  Snell  and  Banford,  and  after  he  had  received 
a  conveyance  of  the  one-third  interest  in  the  forge  and  ma- 
chinery, valued  at  $8,436.20,  subject  to  about  $7,000  debt.  The 
one-third  of  this,  together  with  $1,000  which  Mullen  agreed  to 
put  in  as  capital,  really  constituted  his  indebtedness  on  the 
12th  of  July,  1856,  when  he  conveyed  the  property  in  trust 
for  his  wife;  and  it  does  not  appear  that  he  had  any  other 
estate  or  property  whatever.  It  is  true,  the  articles  of  part- 
nership were  not  entered  into  until  two  days  after  the  convey- 
ance. The  trustee,  Ancona,  testifies  that  Mullen  spoke  to  him 
a  week  or  two  before  the  execution  of  the  deed  about  taking 
it.  The  witness  was  certain  that  he  spoke  to  him  at  or  about 
the  time  he  was  going  into  the  Keystone  Forge,  with  Snell  and 
Banford.  "  He  said  he  was  acting  under  advice  in  the  matter; 
that  he  was  to  make  the  deed  before  entering  into  articles  of 
agreement."  The  witness  further  stated  without  objection: 
'*  I  cannot  say  that  he  did  say  that  he  did  that  to  secure  his 
family,  in  case  he  should  be  unfortunate,  but  this  seemed  to 
be  evidently  his  object."  If  the  facts  stated  by  this  witness, 
in  connection  with  the  date  of  the  conveyance  to  Mullen  of  a 
third  interest  in  the  forge,  and  the  date  of  the  deed  in  trust 
for  his  wife,  there  could  scarcely  be  doubt  but  this  was  his 
object.  The  court  submitted  it  as  question  of  fact  to  the 
jury,  to  say  what  was  the  object  of  the  conveyance;  that  if  it 
was  to  secure  the  premises  to  the  wife,  free  from  any  debts 
that  he  might  create  or  contract,  in  a  business  into  which 
he  was  about  to  enter  as  a  partner  with  others,  it  would  be  of 
no  effect  against  creditors,  who  became  such  in  their  dealing^ 
with  him  in  the  course  of  the  partnership.  This  was  un- 
doubtedly correct.  Indeed,  I  am  inclined  to  think  that  the 
transfer  might  have  been  held  to  be  fraudulent  as  to  cred- 
itors, on  the  ground  of  actual  indebtedness  equal  to  the  whole 
value  of  the  property  at  the  moment  of  conveyance;  for,  if  I 
understand  the  testimony,  he  had  actually  contracted  for  an 
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interest  in  the  firm,  and  agreed  to  be  jointly  bound  for  the- 
debts  of  the  old  firm,  two  days  before  the  conveyance  in  trust 
for  bis  wife.  But  this  position  was  not  taken  and  need  not 
be  vindicated.  On  the  facts  submitted  and  properly  in  evi- 
dence, the  jury  found  the  object  of  the  conveyance  to  have 
been  to  withdraw  the  property  from  the  reach  of  future  cred* 
iters.  This  necessarily  carried  the  case  against  the  plaintifis 
in  error,  and  there  is  no  principle  now  which  can  relieve  them 
from  the  consequences  of  such  a  finding. 

We  think  there  was  no  room  for  the  complaint  that  the 
judge  did  not  qualify  the  principle  of  law  which  he  laid  down 
as  governing,  where  a  conveyance  is  made  with  a  view  to  en- 
tering into  new  business,  by  charging  that  it  must  be  hazard- 
ous, to  render  it  fraudulent  as  to  creditors.  It  might  be 
enough  to  say,  in  answer  to  this,  that  he  was  not  asked  to  give 
any  special  instructions  on  this  point;  and  that  those  who  de- 
sired them  should  have  asked  the  attention  of  the  court  to  the 
matter  by  a  prayer  for  instructions.  But  no  one  can  doubt 
but  this  was  an  element  in  the  case,  for  it  was  in  proof  that 
the  business  was  hazardous.  There  was  no  evidence  that  it 
was  not  so,  by  the  party  now  claiming  that  the  non-hazardous 
character  of  the  business  should  have  been  left  to  the  jury. 
Everybody  knows  that  a  business  requiring  large  outlays,  and 
dependent  on  the  character  of  the  times  for  active  returns,  as 
the  iron  business  does,  must  be  and  is  hazardous.  If  it  was 
not  hazardous,  and  yet  profitable,  many  more  would  engage  in 
it;  and  the  fact  that  so  few  do  so  engage  is  some  evidence  that 
it  is  hazardous,  if  proof  were  wanting  beyond  the  knowledge  of 
all  who  live  where  it  is  carried  on.  There  is  nothing  in  this. 
These  views  sufficiently  disclose  our  opinion  of  the  first  and 
second  assignments  of  error. 

The  third  and  fourth  errors  need  but  little  notice.  The 
complaint  is,  that  the  learned  judge  should  have  charged  as 
therein  stated,  although  there  was  no  request  to  do  so.  His 
silence  in  the  particular  alleged  did  not  mislead  the  jury  in 
investigating  the  main  question.  It  was  not  in  the  character 
of  a  negative  pregnant,  so  as  to  be  the  subject  of  error.  We 
think  the  charge  was  sufficient  for  the  case,  and  adequate  to 
its  circumstances.    These  errors  must  therefore  be  overruled. 

We  cannot  fail  to  see  that  the  case  is  a  hard  one  on  the 
plaintiff  in  error,  if  possibly  he  had  no  fraudulent  intent;  but 
the  policy  of  the  law  on  the  facts  found  places  the  transaction 
in  a  category  not  to  be  helped  by  courts  of  justice  without 
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doing  injustice.  Mullen  was  either  badly  advised,  or  reck- 
lessly acted  without  advice,  or  did  so  fraudulently,  in  making 
the  conveyance  under  the  circumstances  disclosed.  The  hard- 
ship is,  not  that  the  property  was  taken  for  a  debt  for  which 
he  was  liable,  but  that,  owing  to  its  complications,  it  brought 
almost  nothing,  and  the  debt  principally  remains.  That  ia 
not  the  fault  of  the  law,  but  results  from  an  effort  to  avoid  it, 
and  must  be  borne  by  those  who  made  the  effort 
Judgment  affirmed. 


VOLUliTABT  CoiryETANOB  MaDB  Df  Ck>irrDCPLATZOir  OV  FOTUXB  Ind] 

<DNB88y  when  fraudulent  and  void  aa  to  future  creditors:  See  Beedbnum  r. 
Montgomery,  80  Am.  Dea  229,  note  234.  A  conreyance  by  a  hnaband  to  his 
wife  to  secure  the  real  estats  to  hcTp  free  from  debts  which  he  may  oontFaet  ia 
a  new  business  in  which  he  is  about  to  engage,  is  of  no  e£feot  as  against  sab- 
sequent  creditors:  Carr  v,  Brteae,  81 N.  Y.  590;  Smith  v.  Vogdea,  13  Nat.  Bank. 
Reg.  433,  both  citing  the  principal  case  with  approval,  although  distinguish- 
ing it  from  the  cases  under  consideration.  A  husband  cannot  divest  himself 
«f  the  whole  or  of  nearly  aU  of  his  property  by  giving  it  to  his  wife:  Ammom'§ 
Ajppeal,  63  Pa.  St.  289,  also  citing  the  principal  case.  But  post-nuptial  settla- 
ments,  even  without  the  intervention  of  a  trustee,  are  supported  in  equity* 
when  they  are  fairly  made  as  a  reasonable  provision  for  the  wife  of  a  husband 
not  indebted  at  the  time,  and  when  unattended  by  badges  of  fraud:  Lartmr, 
MeMuUin,  49  Id.  34,  citing  the  principal  case. 

Ck>NYXTAKGI8,   WHIN    FSAXTDULXIST  AS  AQAIXBT   SumQUBXT   GBBDHOBS: 

See  Horn  v.  Volcano  Water  Co.^  73  Am.  Dec  569^  note  574^  where  othor  caaea 
arecoUected. 

VoLinrrABT  Oontxtanoi  bt  Huhsakd  to  Wn%  whkt  hot  Fkaudv 
txzrr:  See  Maartm.  v.  Ofltwr,  49  Am.  Dec  717,  note  719. 

Okibsion  ov  Goust  to  Chabob  oir  Ant  Pabtioulab  Aspbct  of  the  law 
of  a  case,  where  it  does  not  necessarily  present  itself  is  not  eonrar,  in  the 
absence  of  a  request  to  notice  it:  Pittdmrg  etc  B^y  Co,  v.  CommonwmW^  6t 
Fa»  St.  80,  citing  the  principal  case;  Weamer  t.  Jwui^  72  Am.  Dee.  687t 
€29^  where  other  cases  are  collected. 


Habtlsib  V.  MoLake's  Administbatobs. 

[44  Pbnrstlvabia  Statx,  610.] 

ftnaLUT  IS  Absolutblt  Liablb  vob  FoBTHOOMnro  ov  Pbofkbtt  Litibd 

ON  by  him  under  an  execution,  unless  he  has  been  deprived  of  it  by  th« 

act  of  Grod,  inevitable  accident,  or  the  public  enemy. 
Wbbbb  Goom  Lbvod  on  bt  Shkritf  unbbb  ExBoornnr  abb  Stolbv 

between  the  levy  and  the  sale,  he  is  responsible  to  the  plaintiff  in  ezeca- 

tion  for  the  deficiency* 

Action  on  the  case  by  Hartleib  against  John  W.  McLaae. 
Daring  the  pendency  of  the  action,  McLane  died,  and  his  ad- 
ministrators were  substituted.    The  action  was  an  amicable 
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one  submitted  on  the  following  facte:  On  the  15th  of  January, 
1861,  the  plaintiff  placed  in  the  hands  of  McLane,  then  high 
sheriff  of  Erie  County,  a  fi.  fa.  upon  a  judgment  in  his  favor 
against  Kuntz  and  Reinger.  On  the  same  day,  McLane  levied 
on  a  stock  of  goods  belonging  to  the  defendants  in  the  execu- 
tion, sufficient  to  fiilly  satisfy  it.  He  advertised  the  goods  to 
be  sold  on  the  26th  of  January.  Between  the  day  of  the  levy 
and  the  sale,  a  large  share  of  the  goods  levied  on  were  stolen, 
and  the  sheriff  fiEiiled  to  make  the  money  on  the  plaintiff's 
writ.  This  action  was  brought  to  recover  the  deficiency.  The 
first  point  presented  by  the  plaintiff,  and  which  the  court 
below  declined  to  affirm,  is  as  follows:  1.  That  after  a  levy  by 
the  sheriff  upon  goods  sufficient  to  pay  plaintiff's  debt,  a 
larceny  of  a  part  of  the  goods  before  the  sale  will  not  excuse 
the  sheriff.  There  was  a  judgment  for  the  defendants,  and 
the  plaintiff  brought  error. 

/.  C.  and  F.  F.  ManhaUy  for  the  plaintiff  in  error. 

Benjamin  Chrant  a/nd  WiUiam  L.  Oalbraith^  for  the  defend- 
ants in  error. 

By  Court,  Thompson,  J.  There  is  but  a  single  point  of  in- 
quiry in  this  case,  and  that  involves  the  question  how  far  a 
sheriff  is  liable  for  the  safe  custody  of  goods  taken  in  execution 
by  him,  and  the  degree  of  care  to  be  observed,  whether  of  an 
ordinary  bailee  for  hire,  or  a  common  carrier  or  innkeeper,  so 
as  to  raise  a  responsibility  for  loss  by  theft.  Does  it  most 
resemble  the  former,  calling  only  for  ordinary  care  and  dili- 
gence on  the  part  of  the  sheriff,  and.  consequently  only  fastening 
liability  for  the  loss  of  property  seized,  in  the  absence  of  such 
care  and  diligence;  or  the  latter,  where  the  exclusive  control  is 
followed  by  a  stricter  rule  of  accountability?  It  is  quite  true 
that  we  have  no  adjudicated  cases  directly  in  point  in  this 
state,  but  we  have  analogies  so  striking  as  to  be  entitled  to 
almost  the  weight  of  direct  authority  on  the  subject.  Reljdng 
on  them,  they  undoubtedly  favor  the  second  grade  of  liability, — 
that  of  common  carriers,  or  innkeepers.  In  Wheeler  v.  Han^ 
bright,  9  Serg.  &  R.  390,  although  the  action  was  for  an  escape, 
yet  the  reason  for  liability  was  rested  upon  general  principles 
of  public  policy.  There  the  sheriff  had  made  a  return  of  non 
e9t  inventus.io  a  ca.  «a.,  but  before  the  return,  his  deputy  had 
arrested  the  defendant  on  another  writ.  Under  these  circum- 
stances, the  sheriff  was  holden  as  for  an  escape  on  the  first 
writ. 

▲M.  Die.  Vol.  LXXXIV-W 
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In  deliyering  the  opinion  of  the  court,  Gibson,  C.  J.,  uses 
this  language?  "ThiB  may  Beem  sharp  doctrine  towards  Bher- 
iffs;  but  it  is  not  more  sharp  than  the  law  is  in  the  case  of  an 
escape  by  reason  of  deficiency  of  the  jail;  or  in  case  of  a  res- 
cue by  rebels  or  insurgents,  however  overwhelming  the  force; 
although  the  sheriff  would  be  excused  for  a  rescue  by  foreign 
enemies,  or  for  an  escape  in  consequence  of  sudden  fire;  and 
in  this  respect  the  custody  of  prisoners  resembles  that  of 
goods  bailed  to  a  carrier,  who  is  answerable  for  a  loss  of  them, 
except  when  it  happens  by  the  act  of  God,  or  the  common 
enemy.  The  strictness  of  the  law  in  this  respect  arises  from 
public  policy.  The  sheriff*  takes  his  office  for  better,  for  worse; 
losses  in  particular  instances  being  compensated  by  extraor- 
dinary gains  in  others.  At  all  events,  it  is  better  he  should 
bear  the  risk  of  occasional  loss  than  that  the  public  should  be 
left  unprotected."  If  the  direct  point  in  this  case  is  not  cov- 
ered by  this  judgment,  the  reasoning  certainly  seems  to  cover 
the  whole  ground. 

Why  should  a  sheriff,  having  in  custody  the  person  of  a 
defendant  as  a  satisfaction  of  the  judgment  on  which  his 
writ  is  founded,  on  principle,  stand  on  different  footing  from 
that  on  which  he  would  be  if  he  had  the  custody  of  the  de- 
fendant's property  for  the  same  purpose?  It  is  not  easy  to  see 
the  distinction,  and  a  more  difficult  task  would  be  to  point  out 
where  the  argument,  good  in  the  one  case,  is  defective  in  the 
other.  The  proposition  is,  that  authority  settles  that  ordinary 
care  is  not  sufficient  in  the  one  case;  but  inasmuch  as  direct 
authority  does  not  exist  either  way,  ordinary  care  is  sufficient 
in  the  other.  This  is  not  a  non  sequilur.  It  seems  to  me  to  be 
more  reasonable  to  apply  the  strict  rule  to  the  custody  of  goods 
than  to  the  person;  for  if  they  be  stolen  the  creditor  cannot 
levy  again,  and  he  must  bear  the  loss  without  the  slightest 
default  of  his  own;  whereas,  for  an  escape,  if  it  is  the  defend- 
ant's own  act,  he  may  be  again  arrested.  In  the  one  case,  the 
debt  is  absolutely  satisfied  by  the  levy;  in  the  other,  it  is  only 
contingently  so. 

In  Oreen  v.  HerUy  2  Penr.  &  W.  167,  decided  a  number  of 
years  subsequently  to  Wheeler  v.  Hawbrighiy  9  Serg.  &  R.  390, 
and  in  an  opinion  by  the  same  judge,  similar  doctrine  was  as- 
serted and  illustrated.  ^'  Let  it  be  known,"  says  the  learned 
judge,  "  that  the  question  of  liability  is  to  depend  on  what  a 
jury  may  deem  the  proper  degree  of  diligence,  and  escapes  will 
be  as  common  in  civil  as  they  are  in  criminal  cases.     Responsi- 
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bility  will  be  at  once  at  an  end,  and  the  interest  of  the  credi- 
tor, who  from  the  very  nature  of  the  case  must  be  unable  to 
show  negligence  or  connivance,  will  be  deemed  beneath  the 
attention  of  the  jailer,  although  the  disposable  force  of  the 
county  is  placed  at  his  command  for  its  protection.  No  law- 
yer ever  disputed  the  rule  which  determines  the  liability  of 
ferry-men  and  common  carriers;  yet  the  reason  of  it  in  regard 
to  them  is  precisely  the  same  as  in  regard  to  the  species  of 
bailment  under  consideration." 

A  slight  paraphrase  of  this  quotation  renders  it  as  justly 
applicable  to  the  safe-keeping  of  the  property,  to  answer  the 
execution,  as  it  was  to  the  secure  detention  of  the  body,  when 
that  was  a  means  to  enforce  payment  of  debts.  The  sheriff, 
when  he  levies,  is  armed  with  authority  to  become  the  exclu- 
sive custodian  of  the  property  seized,  and  it  is  his  duty  to  be- 
come so  in  fact,  if  he  would  not  risk  its  abstraction.  This  care 
is  his  personal  interest,  if  the  law  requires  him  to  account  for 
the  property,  unless  he  is  divested  of  it  by  the  act  of  God,  the 
public  enemies,  the  law,  or  by  some  irresistible  accident,  such 
as  sudden  fires  or  the  like.  Nothing  but  such  a  rule  we  think 
adequate  for  such  a  trust,  and  we  believe  the  stringency  of  the 
law  in  Pennsylvania  in  regard  to  sheriffs,  has  so  much  in- 
creased the  care  of  incumbents  of  the  oflSce  in  the  discharge 
of  their  duties,  that  it  accounts  for  the  fact  that  we  have  but 
few  cases,  comparatively  speaking,  against  sheriffs  for  de- 
ficiency in  the  discharge  of  their  official  functions.  The 
opinion  of  jurors  of  what  is  due  care  and  diligence,  although 
in  many  cases  it  is  necessarily  a  standard  of  liability,  is  at 
best  a  loose  one,  especially  in  regard  to  officers  of  influence, 
such  as  sheriffs.  It  would  be  found  to  be  too  flexible  for  exact 
justice.  Through  sympathy  for  the  officer,  the  debtor  and 
creditor  would  be  liable  to  be  forgotten.  One  rule  would  gov- 
ern one  case,  and  a  different  one  another.  It  is  infinitely 
better,  therefore,  to  contract  the  necessity  for  a  resort  to  vague 
standards  than  to  enlarge  it.  We  shall  doubtless  find  no  lack 
of  good  and  efficient  men  ready  and  willing  at  all  times  to 
risk  the  responsibility  of  the  rule  for  the  sake  of  the  office. 

An  objection  is  sometimes  urged  that  the  officer  is  allowed 
no  fees  for  watchmen  or  for  the  removal  of  goods.  This  is 
doubtless  because  the  law-making  power  has  supposed  that  the 
taxable  costs  for  executing  process  and  in  making  sales  are 
sufficient  for  this  purpose.  If  they  are  not,  the  law  should  be 
altered;  for  it  would  be  a  bad  system  that  would  take  away 
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the  control  of  the  debtor  over  his  property,  which  may  noti 
before  sale,  go  into  the  hands  of  the  creditor  for  preservation, 
and  yet  leave  it  liable  to  be  stolen  or  embezzled  while  in  the 
custody  of  the  sheriff. 

In  Watson  on  Sheriffs,  188,  the  role  of  the  English  authori- 
ties in  regard  to  the  liability  of  sheriffs  in  executing  mesne 
profits,  is  thus  stated:  "After  the  sheriff  has  seized  goods,  it  is 
his  duty  to  remove  them  to  a  place  of  safe  custody  until  they  can 
be  sold,  for  if  they  be  rescued,  the  sheriff  is  liable  to  the  plain- 
tiff for  their  value:  Sly  v.  Finch,  Cro.  Jac.  614;  S.  C,  Godb. 
276;  Walter  and  Chauner^a  Casey  1  Vent.  21;  MUdTnayy.  Smithy 
2  Saund.  344;  and  it  is  said  that  if  the  sheriff  take  cattle,  and 
afterwards  the  cattle  die  for  want  of  meat,  the  sheriff  Ib 
answerable  for  the  value  returned":  Clark  v.  Withers^  2  Ld. 
Baym.  1075.  The  rule  of  the  common  law  undoubtedly  was, 
and  is,  that  the  sheriff  is  liable  for  goods  seized  on  final  process, 
unless  prevented  by  inevitable  accident  or  public  enemies. 
The  authorities  above  cited  prove  this  beyond  doubt:  See  also, 
as  to  this,  the  opinion  of  Mr.  Justice  Bedfield  in  Bridget  v.  Perry ^ 
14  Vt.  262. 

The  rule  of  the  common  law  is  maintained  by  this  learned 
judge  in  the  case  cited,  and  the  learned  counsel  for  the  defend- 
ant in  error  were  led  into  error  in  citing  it  as  sustaining  their 
theory  of  the  case,  in  not  adverting  to  the  distinction  drawn 
between  an  attachment,  the  object  of  which  is  to  compel  ap- 
pearance, and  an  execution.  In  the  former,  the  sheriff  is  held 
to  occupy  only  the  position  of  an  ordinary  bailee.  The  reason 
for  the  distinction  seems  to  be  not  only  in  the  effect  between 
debtor  and  creditor  as  to  satisfaction,  but  the  delay  before  final 
process  to  dispose  of  the  property,  sometimes  extending  to 
several  years,  and  usually  continuing  for  at  least  a  year,  until 
the  case  is  finally  tried.  To  hold  the  sheriff  to  the  strictness 
of  the  common-law  rule  on  the  subject  of  final  process  to  cases 
of  attachment,  would,  in  the  opinion  of  this  able  judge,  be  un« 
reasonable;  but  he  adds,  "where  property  is  taken  on  final 
process,  it  is  to  be  kept  but  a  short  time  at  longest,  so  that  it 
may  be  closely  watched  and  kept  with  this  severe  diligence 
for  a  few  days  without  materially  interfering  with  the  duties 
of  the  sheriff."  Where  attachment  process  is  used  for  different 
purposes,  sometimes  as  final  and  at  others  as  mesne  process, 
as  it  is  in  several  of  the  New  England  states,  errors  on  this 
point  may  easily  be  made  as  to  what  is  the  judgment  of  their 
courts,  without  carefully  noticing  the  exact  nature  of  the  pro* 
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cess  adverted  to.  There  is  a  distinction,  well-defined,  I  think, 
between  the  two  kinds  of  process.  It  was  drawn  directly  from 
the  common-law  distinction  between  custody  on  a  capias  ad 
respondendum  and  a  capias  ad  satisfaciendum.  In  the  former, 
it  is  said  that  the  sheriflf  may  return  a  rescue — MUdmay  v.  Smith, 
2  Saimd.  344,  and  note;  Clerk  v.  WitlierSy  2  Ld.  Raym.  1075; 
Anonymovs,  12  Mod.  10;  O^Neil  v.  Marson^  5  Burr.  2813, — which 
he  may  not  do  in  the  latter:  See  authorities  for  it  above  cited; 
see  also  as  to  the  rule  of  liability,  Sanford  v.  Boring^  12  Cal. 
539;  Collins  v.  Terrall,  2  Smedes  &  M.  383;  Abercrombie  v. 
Marshall,  2  Bay,  90. 

A  case  much  relied  on  by  the  counsel  on  both  sides,  is 
Browning  v.  Hanfordy  first  reported  in  5  Hill,  588  [40  Am.  Dec. 
369],  and  afterwards  in  7  Id.  120,  and  finally  in  5  Denio,  586 
(in  court  of  errors  and  appeals).  The  point  of  that  case  was, 
whether  a  sheriflf 's  return  of  a  loss  of  goods  by  fire  was  evi- 
dence in  his  own  favor.  It  seems  to  have  been  held  that  it 
was  not.  Various  judges  and  senators  expressed  their  views, 
in  that  case,  on  the  extent  of  a  sheriflf 's  liability;  all  agreeing 
that  for  an  unavoidable  accident,  such  as  a  sudden  fire,  he 
was  not  liable,  and  a  majority  seeming  to  hold  that  he  was 
only  answerable  for  the  absence  of  ordinary  care  and  diligence 
in  regard  to  property  taken  on  final  process.  A  distinction  is 
made  between  the  bailee  or  receiptor  of  the  sheriflf,  as  he  is 
called,  and  the  sheriflf  wheh  he  retains  the  custody  of  goods. 
In  the  former,  that  nothing  short  of  the  act  of  God,  public 
enemies,  or  inevitable  accident,  will  excuse  the  non-delivery  of 
the  property;  while  in  the  latter  case,  a  loss  after  ordinary 
care  and  diligence  bestowed  is  not  to  be  visited  with  liability. 
The  distinction  seems  hardly  reasonable,  and  not  quite  logical. 
It  was  said,  by  some  of  the  judges  in  that  case,  that  the  dis- 
tinction grew  out  of  the  form  of  the  receipt,  which  is  an  agree- 
ment without  exception  to  deliver,  while  others  say  it  is  a 
general  principle  of  law.  If  the  liability  grows  out  of  the  con- 
tract, resulting  from  its  terms,  then  it  does  not  aflfect  any 
question  or  principle  of  law  on  the  subject.  But  if  it  result 
from  legal  principles,  I  cannot  comprehend  why  there  should 
be  any  diflference  between  the  sheriflf  when  he  is  bailee,  and 
when  his  receiptor  is  bailee, — why  the  utmost  care  will  not 
excuse  in  the  one  case,  and  less  than  that  will  in  the  other. 
We  feel  no  disposition  to  adopt  the  uncertain  theories  of  this 
case,  and  abandon  the  salutary  rule  of  the  common  law, 
which,  although  there  has  been  but  little  reported  judicial  dis- 
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cussion  of  the  question,  has,  I  think,  always  among  the  pro- 
fession been  supposed  to  be  the  law  of  this  state.  I  have  no 
doubt,  as  was  said  in  the  case  just  referred  to,  that  casualties 
such  as  sudden  fires  would  and  ought  to  be  classed  with  inev- 
itable accidents,  and  excuse  the  sheriff.  This  exception  is 
expressed  by  Gibson,  C.  J.,  in  Wheeler  v.  Hanibright,  9  Serg.  & 
R.  390,  in  the  case  of  an  escape.  So  a  party  seeking  to  recover 
against  a  sheriff  may  often  be  precluded  by  his  own  act,  but 
this  is  not  embraced  by  the  scope  of  this  discussion.  We 
think,  in  conclusion,  there  was  error  in  the  charge  of  the 
learned  judge  in  not  affirming  the  plaintiff's  first  point,  and 
that  this  judgment  must  be  reversed.  This  renders  unneces- 
sary any  examination  of  the  second  and  third  assignments  of 
error.  On  another  trial  they  will  be  readily  made  to  corre- 
spond with  the  governing  principle  set  forth  above. 
Judgment  reversed,  and  a  venire  de  twvo  awarded. 


Shsbot's  Liabilitt  for  Loss  of  Goods  Levoed  ok  :  See  Brcwnmg  ▼. 
Ha^fiyrd,  40  Am.  Dec.  369,  note  377,  378.  In  Phillips  v.  Lamar,  73  Id.  731, 
it  was  decided  that  a  sheriff  collecting  money,  and  of  his  own  accord  deposii- 
ing  it  in  a  bank  which  sabsequently  fails,  is  personally  liable  therefor  to  the 
plaintiff  in  ezecntion. 
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[45  Pbnnstlvania  Statb,  9.1 

In  All  Gdts  tor  Gharitablb  Uses,  the  law  makes  a  very  dear  distinotioii 
between  those  parts  of  the  instrument  which  declare  the  gift  and  its  pur- 
poses, and  those  which  direct  the  mode  of  its  administration. 

Pbbsent  Got  fob  Pbesbnt  and  Lawful  Purfosx  amounts  to  a  vested  and 
ezecated  trust  for  that  purpose. 

Pebfetuities,  What  are. — Perpetuities  are  grants  of  property  wherein  the 
vesting  of  an  estate  or  interest  is  unlawfully  postponed.  A  present  gift 
to  a  charity  is  never  a  perpetuity,  though  intended  to  be  inalienable;  and 
no  vested  grant  is  a  perpetuity. 

Saue — Analoot  between  "Tbansobessiyx"  Trttsts  in  Equitt  and  Pbb- 
FETUiTiES  IN  Law.  — The  law  allows  the  vesting  of  an  estate  or  interest,  or 
the  power  of  alienation,  to  be  postponed,  and  the  accumulation  of  its  in« 
crease  to  be  made  previous  to  vesting,  for  the  period  of  lives  in  being,  and 
twenty-one  years  and  nine  months  thereafter,  and  all  restraints  upon  the 
vesting,  that  may  suspend  it  boyoud  that  period,  are  treated  as  perpetual 
restraints,  and  void;  consequently,  the  estates  or  interests  dependent  on 
them  are  void;  and  nothing  is  denounced  by  the  law  as  a  perpetuity  that 
does  not  transgress  this  rule,  which  is  followed  in  equity  by  way  of 
analogy,  in  dealing  with  executory  trusts,  and  those  trusts  which  trans- 
gress the  rule  it  calls  "  transgressive  "  trusts,  being  in  eqoi^  tha  mb- 
stantial  equivalent  of  what  in  law  ^re  called  perpetuities. 
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Restraints  ofon  Got  mat  bb  Unlawtul  without  invalidAting  the  gift 
itself. 

RiffrRAorrs  Void,  whbn  Principal  ob  Vbsted  Estate  is  not.  —  Where  a 
vested  estate,  for  a  lawful  purpose,  is  distinctly  given,  and  there  are 
annexed  to  it  unlawful  conditions,  limitations,  powers,  trusts  (including 
trusts  for  accumulation),  or  other  restraints  relative  to  its  use,  manage- 
ment or  disposal;  it  is  these  restraints,  and  the  estates  limited  on  them, 
that  are  void,  and  not  the  principal  or  vested  estate. 

USBBASONABLB  AND  IhFRAOTIGABLS  DiRSCTIONS  TOR  MaNAOEHENT  OF  GOT 

JOB  Charitable  Uses  will  not  annul  the  gift.  And  this  is  the  rule  in 
equity.  Thus,  when  a  definite  charity  ia  created,  the  failure  of  the  par- 
ticular mode  in  which  it  is  to  be  effectuated  does  not  destroy  the  charity, 
for  equity  will  substitute  another  mode,  so  that  the  substantial  intention 
shall  not  depend  on  the  insufficiency  of  the  formal  intention. 

Dootrinb  ov  Ct  Pres,  in  Pennsylvania,  is  That  by  Which  a  well-defined 
charity,  or  one  where  the  means  of  definition  are  given,  may  be  enforced 
in  favor  of  the  general  intent,  even  where  the  mode  or  means  provided 
for  by  the  donor  fail  by  reason  of  their  inadequacy  or  unlawfulness. 

Sake.  —  When  Definite  Function  or  Duty  is  to  be  Performed,  and  It 
cannot  be  Done  in  Exact  Ck>NFOBMiTY  with  the  scheme  of  the  person 
who  has  provided  for  it,  it  must  be  performed  with  as  close  approxima- 
tion to  that  scheme  as  is  reasonably  practicable.  It  is  the  doctrine  of 
approximation,  and  is  not  at  all  confined  to  the  administration  of  chari- 
ties, but  is  equally  applicable  to  all  devises  and  contracts  wherein  the 
future  is  provided  for,  and  it  is  an  essential  element  of  equity  jurispm- 
dence. 

Helltabd  v.  Milleb,  10  Pa.  St.  326,  Explained. 

ViDAL  V,  Girard's  Executors,  2  How.  127,  Established  VALiDirr  oi 
Trusts  Created  by  Will  in  This  Case,  and  the  heirs  of  Stephen 
Girard  are  now  concluded  by  the  decree  therein. 

Party  Who  has  Chosen  his  Forum  and  Remedy  must  Accept  the  decree 
with  all  the  efficacy  it  has  in  such  a  remedy  and  in  that  forum. 

Rehearinq  is  Proper  Remedy  for  Urging  Omitted  Argument  upon 
consideration  of  court,  where  it  was  not  presented  before  the  decree,  and 
was  afterwards  thought  to  be  important. 

Ejectment  brought  by  the  heirs  of  Stephen  Girard  against 
the  city  of  Philadelphia,  to  recover  twenty  tracts  of  coal  lands 
in  Schuylkill  County,  of  which  the  testator  died  seised.  The 
plaintiffs  below  claimed  as  his  heirs  at  law  and  next  of  kin. 
The  city  claimed  as  his  devisees  under  his  will  and  the  codi- 
cils annexed,  admitted  to  probate  December  31,  1831.  The 
determination  of  the  proper  construction  of  certain  clauses  in 
the  will  was  the  main  subject  of  argument  on  both  sides. 
The  facts  with  reference  to  the  accumulation  of  capital  are 
stated  in  the  opinion.  The  plaintiffs  proved  that  among  the 
property  so  devised  to  the  defendants  were  667  acres  of  farm 
land  in  the  southern  part  of  the  city  of  Philadelphia;  that  the 
name  was  rented  for  farms  and  truck  gardens;  that  part  of  it 
wag  subject  to  overflow  from  the  river;  and  that  an  annual 
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bank  tax  was  paid,  to  bear  part  of  the  expense  of  damming 
out  tbe  river  from  this  and  the  neighboring  lands.  The  plain- 
tiffs below  argued  that  the  first  trust  of  the  income  of  the  real 
estate  in  Pennsylyania  was  one  to  cover  this  farm  land  with 
buildings;  and  the  court,  in  accordance  with  their  request, 
charged,  ^that  the  devise  in  trust  to  apply  the  rents  of  the 
real  estate  in  Pennsylvania,  first  to  the  erection  of  new  build- 
ings upon  so  much  thereof  as  is  situate  in  the  city  and  liber- 
ties of  Philadelphia,  from  time  to  time,  as  the  same  may  be 
necessary,  has  no  limitation  as  to  the  time  when  such  filling 
up  of  capital  by  the  accumulation  as  aforesaid  is  to  cease,  but 
the  same  may  continue  beyond  the  period  fixed  for  the  vest- 
ing of  an  executory  limitation,  and  is  therefore  void."  Coun- 
sel for  defendant  made  the  following  points:  1.  That  the  trust 
of  the  residuary  estate,  created  by  the  will  of  Stephen  Girard, 
was  not  void  as  creating  a  perpetuity;  2.  That  the  trust  of  the 
residuary  estate,  created  by  the  will  of  Stephen  Girard,  was 
not  a  trust  for  accumulation;  3.  That  the  direction  in  restraint 
of  alienation  attendant  on  the  devise  to  the  city,  if  void,  did 
not  affect  the  validity  of  the  devise  itself;  4.  That  if  the' re- 
straint on  alienation  was  void,  the  devise  would  be  sustained 
for  the  charity,  unclogged  by  the  condition;  5.  That  the  plain- 
tiffs could  not  recover,  and  that  the  verdict  should  be  for  the 
defendants.  According  to  an  instruction  that  the  plaintiffs 
were,  upon  the  evidence,  entitled  to  recover,  there  was  a  ver- 
dict and  judgment  for  them.  Defendants  thereupon  sued  out 
a  writ  of  error  averring  that  the  court  below  erred  in  giving 
the  charge  quoted  above,  and  in  declining  to  charge  as  the 
counsel  for  defendants  requested  upon  the  points  made  by 
them  as  stated  above.     Other  facts  are  stated  in  the  opinion. 

D.  W.  Sellers,  J.  H,  Campbellj  Edward  Olmsteady  WiUiam  M. 
Meredith,  and  F.  Carroll  Brewster,  city  solicitor^  for  the  city  of 
Philadelphia,  plaintiffs  in  error. 

F.  P.  Dewees,  L.  M.  Coates,  H,  D.  Fostevy  E,  0.  Parry^  F,  W. 
Hnghesy^  and  John  C.  Knox,  for  the  defendants  in  error. 

By  Court,  Lowbie,  C.  J.  In  all  gifts  for  charitable  uses,  the 
law  makes  a  very  clear  distinction  between  those  parts  of  the 
writing  conveying  them,  which  declares  the  gift  and  its  pur- 
poses, and  those  which  direct  the  mode  of  its  administration. 
And  this  distinction  is  quite  inevitable,  for  it  is  founded  in  the 
nature  of  things.  We  must  observe  this  distinction  in  study- 
ing Mr.  Girard's  will,  otherwise  we  run  the  risk  of  inverting 
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the  natural  order  of  things  by  subordinating  principles  to 
form,  the  purpose  to  its  means,  the  actual  and  executed  gift 
for  a  known  purpose  to  the  prescribed  or  vaticinated  modes  of 
administering  it,  that  are  intended  for  adaptation  to  an  un- 
known future,  and  of  thus  making  the  chief  purpose  of  the 
gift  dependent  on  the  veiy  often  unwise  directions  prescribed 
for  its  future  security  and  e£Sciency. 

There  is  no  sort  of  difficulty  in  making  an  analysis  of  the 
relevant  parts  of  this  will  in  accordance  with  this  distinction. 

It  is  a  devise  of  all  the  residue  of  his  real  and  personal 
estate  to  the  city  of  Philadelphia,  an  existing  corporation,  in 
trust,  as  his  "  primary  object,"  to  construct,  furnish,  consti' 
tute,  and  maintain  the  institution  now  known  as  the  Girard 
College,  and  then  for  certain  municipal  purposes,  not  neces- 
sary to  be  now  specified.  It  is  therefore  a  present  gift  for  a 
present  and  lawful  purpose,  and  consequently  a  vested  and 
executed  trust  for  that  purpose. 

Then,  as  to  the  mode  of  administering  the  trust:  The  testa- 
tor directs  that  two  million  dollars  of  the  residue  of  his  per- 
sonal estate  be  devoted  to  the  construction  and  maintenance 
of  the  college;  that  any  surplus  of  the  income  of  the  balance 
of  the  said  sum,  after  the  erection  of  the  buildings,  shall  be 
added  to  the  principal,  and  make  part  of  a  permanent  fund; 
that  no  part  of  the  capital  bequeathed  and  increased  shall 
ever  be  encroached  upon  for  current  expenses;  that  his  real 
estate  shall  never  be  alienated,  but  it  shall  be  leased,  and  the 
rents  of  it  applied  first  to  the  maintenance,  in  proper  order,  of 
his  real  estate  in  Philadelphia  and  its  liberties,  and  the  resi- 
due to  the  purposes  of  the  college;  that  the  remainder  of  the 
residue  of  his  personal  estate,  after  the  erection  of  the  college 
buildings,  and  the  payment  of  some  special  bequests,  shall  be 
invested,  together  with  the  interest  and  income  thereof,  firom 
time  to  time;  so  that  the  whole  shall  form  a  permanent  fand, 
the  income  of  which  is  to  be  applied  to  the  maintenance  of 
the  college,  and  to  the  municipal  purposes  already  alluded  to; 
and  that  upon  the  violation  of  any  of  the  conditions  annexed 
to  the  gift,  the  city  should  forfeit  the  benefits  intended  for  it, 
and  they  should  go  to  other  purposes. 

The  objections  to  the  validity  of  this  trust  all  turn  upon  the 
directions  as  to  the  mode  of  administering  it,  and  especially 
upon  those  which  require  that  the  real  estate  shall  never  be 
alienated,  and  that  the  principal  of  the  personal  estate  shall 
be  a  permanent  fund  forever,  and  shall  be  increased  oontinu- 
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ally  by  any  BurpluB  income  that  may  annually  arise.  There 
is  no  other  that  needs  to  be  discussed.  Perpetuity  of  title 
and  of  accumulation  is  thought  to  vitiate  the  devise.  The 
appeal,  therefore,  is  to  the  law  against  perpetuities. 

1.  Perpetuities  are  grants  of  property,  wherein  the  vesting 
of  an  estate  or  interest  is  unlawfully  postponed :  Saunders  on 
Uses  and  Trusts,  196;  and  they  are  called  perpetuities,  not 
because  the  grant  as  written  would  actually  make  them  per- 
petual, but  because  they  transgress  the  limits  which  the  law 
has  set  in  restraint  of  grants  that  tend  to  a  perpetual  suspense 
of  the  title,  or  of  its  vesting,  or,  as  it  is  sometimes,  with  less 
accuracy,  expressed,  to  a  perpetual  prevention  of  alienation. 
The  authorities  for  this  will  be  found  in  what  follows.  Ao- 
cording  to  this  definition,  a  present  gift  to  a  charity  is  never 
a  perpetuity,  though  intended  to  be  inalienable:  Perin  v.  Carey ^ 
24  How.  465;  and  no  vested  grant  is  a  perpetuity. 

2.  The  law  allows  the  vesting  of  an  estate  or  interest,  or  the 
power  of  alienation,  to  be  postponed,  and  the  accumulation  of 
its  increase  to  be  made  previous  to  vesting,  for  the  period  of 
lives  in  being,  and  twenty-one  years  and  nine  months  there- 
after, and  all  restraints  upon  the  vesting  that  may  suspend  it 
beyond  that  period  are  treated  as  perpetual  restraints,  and 
therefore  as  void,  and  consequently  the  estates  or  interests 
dependent  on  them  are  void;  and  nothing  is  denounced  by 
the  law  as  a  perpetuity  that  does  not  transgress  this  rule.  And 
equity  follows  this  rule,  by  way  of  analogy,  in  dealing  with 
executory  trusts,  and  those  trusts  which  transgress  the  rule  it 
calls  transgressive  trusts,  being  in  equity  the  substantial  equiv- 
alent of  what  in  law  are  called  perpetuities:  Feame  on  Reme- 
dies, 638,  note;  6  Cru.  466,  478;  TheUusson  v.  Woodford,  4  Ves. 
812,  337,  341;  Griffiths  Y.Vere,  9  Id.  132,  134;  Southampton  v. 
Hertford^  2  Ves.  &  B.  61;  Whittingham  v.  WooUr,  2  Swanst. 
428;  Attomey-Oeneral  v.  Mercer^a  Company,  2  Mylne  &  K.  654; 
Lewis  on  Perpetuities,  c.  12. 

This  is,  in  fact,  the  rule  that  is  appealed  to  for  setting  adde 
this  trust;  and  yet  rightly  understood,  it  really  sets  aside 
all  the  arguments  that  were  made  against  the  validity  of  the 
trust,  by  showing  that  whatever  restraints  are  put  upon  the 
alienation  of  the  property,  they  do  not  transgress  the  rule,  be- 
cause they  have  no  relation  to  the  vesting  of  the  estate  or 
interest.  But  it  is  not  improper  to  go  farther,  in  order  to  show 
that  even  if  the  restraints  objected  to  are  unlawful,  they  do 
not  invalidate  the  gift,  and  we  do  so. 
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8.  It  is  a  rule  of  law  and  equity,  that  where  a  vested  estate 
is  distinctly  given,  and  there  are  annexed  to  it  conditions, 
limitations,  powers,  trusts  (including  trusts  for  accumulation), 
or  other  res^ains  relative  to  its  use,  management,  or  disposal, 
that  are  not  allowed  by  law,  it  is  these  restraints,  and  the 
estates  limited  on  them,  that  are  void,  and  not  the  principal 
or  vested  estate:  Southampton  v.  Hertford,  2  Ves.  &  B.  54,  57 
note;  Haw  v.  Planner,  1  Sid.  301;  Attorney-General  v.  Oill,  2 
P.  Wms.  369;  Dacres  v.  Chute,  1  Vern.  160;  Shaw  v.  Rhodes,  1 
Hylne  &  C.  135;  Carver  v.  Bowles,  2  Russ.  &  M.  301;  Kampf 
▼.  Jones,  2  Keen,  757;  Blease  v.  Burgh,  2  Beav.  226,  362; 
Winelworth  v.  Winckworth,  8  Id.  576;  Hodgins  v.  Hancock,  9 
Jut.  792;  Cholmondeley  v.  Clinton,  2  Mer.  362;  Ex  parte 
Stephens,  11  Yes.  25;  Marshall  v.  Holloway,  2  Swanst.  432; 
Martin  v.  Margham,  14  Sim.  230,  369;  Oooch  v.  Oooch,  8  Eng. 
L.  &  Eq.  138;  Joy  v.  Aspinwall,  23  Id.  454;  Raphael  v.  Boehm^ 
15  Id.  531;  Whitehead  v.  Bennett,  21  Id.  469;  4  Cru.  Dig.  415; 
Reifsnyder  v.  Hunter ,  19  Pa.  St.  41;  Walker  v.  Vincent j  19  Id. 
369. 

And  there  is  a  strong  illustration  of  this  rule  in  many  cases, 
wherein  a  vested  legacy  was  given  to  an  infant,  with  a  trust 
for  accumulation  until  he  should  arrive  at  the  age  of  twenty* 
five,  or  other  over-age  period,  and  it  was  held  that  this  trust  was 
void,  for  all  beyond  lawful  age,  being  repugnant  to  the  interest 
given,  and  was  to  be  admitted  only  as  directory  of  the  manage- 
ment of  the  property  until  the  legatee,  arrived  at  age,  should 
claim  to  take  and  manage  it  himself:  Attomey-Oeneral  v. 
SautJiampton  Ry  Co.,  9  Sim.  83;  Jackson  v.  Majoribanks^  12 
Id.  93;  Sav/nders  v.  Vautier,  4  Beav.  115;  Wason  v.  Wareing^  6 
Id.  155;  Rocke  v.  Rocke,  9  Id.  66;  Saunders  Y.Vautier,  1  Craig 
A  P.  240;  Snow  v.  Povlden,  1  Keen,  1 86. 

4.  Possibly  some  of  the  directions  given  for  the  management 
of  this  charity  are  very  unreasonable  and  even  impracticable; 
but  this  does  not  annul  the  gift.  The  rule  of  equity  on  this 
subject  seems  to  be  clear,  that  when  a  definite  charity  is 
created,  the  failure  of  the  particular  mode  in  which  it  is  to  be 
effectuated  does  not  destroy  the  charity,  for  equity  will  sub- 
stitute another  mode,  so  that  the  substantial  intention  shall 
not  depend  on  the  insufficiency  of  the  formal  intention:  Mog* 
fridge  v.  Thackwell,  7  Ves.  69;  Thellvsson  v.  Woodford,  4  Id, 
329;  Martin  v.  Margham,  14  Sim.  232;  Witman  v.  Lez^  17  Serg. 
A  E.  91;  Toldervyy.  Colt,  1  Mees.  &  W.  287. 

5.  And  this  is  the  doctrine  of  cypres,  so  far  as  it  has.  been 
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ezpreBsly  adopted  by  us.  Not  the  doctrine  "grossly  TCfVoltiiig 
to  the  public  sense  of  justice":  Methodist  Church  v.  Iteming^ 
ton,  1  Watts,  226  [26  Am.  Dec.  61];  and  "carried  to  the 
extravagant  length  that  it  was  formerly"  in  England:  Witmam 
V.  LeXj  17  Serg.  &  R.  93;  by  which  an  unlawful  or  entirely 
indefinite  charity  was  transformed  by  the  court  or  the  crown 
into  one  that  was  lawful  and  definite,  though  not  at  all  in- 
tended by  the  donor  or  testator.  But  a  reasonable  doctrine, 
by  which  a  well-defined  charity,  or  one  where  the  means  of 
definition  are  given,  may  be  enforced  in  favor  of  the  general 
intent,  even  where  the  mode  or  means  provided  for  by  the 
donor  fail  by  reason  of  their  inadequacy  or  unlawfulness. 

Our  jurisprudence  furnishes  several  illustrations  of  the  doe- 
trine  thus  restricted:  McOirr  v.  Aaron,  1  Penr.  &  W.  49  [21 
Am.  Dec.  361];  Morrison  v.  Bierer,  2  Watts  &  S.  81;  Pickering 
V.  Shotwell,  10  Pa.  St.  26;  Witman  v.  Lex,  17  Serg.  &  R.  91. 

6.  The  meaning  of  the  doctrine  of  cy  pres,  as  received  by  ns, 
is,  that  when  a  definite  function  or  duty  is  to  be  performed,  and 
it  cannot  be  done  in  exact  conformity  with  the  scheme  of  the 
person  or  persons  who  have  provided  for  it,  it  must  be  per- 
formed with  as  close  approximation  to  that  scheme  as  reason- 
ably practicable;  and  so,  of  course,  it  must  be  enforced.  It  is 
the  doctrine  of  approximation,  and  it  is  not  at  all  confined  to 
the  administration  of  charities,  but  is  equally  applicable  to  all 
devises  and  contracts  wherein  the  future  is  provided  for,  and 
it  is  an  essential  element  of  equity  jurisprudence. 

7.  But  suppose  that  some  of  the  directions  given  for  the 
management  of  the  charity  are  conditions;  they  are  not  ccm- 
ditions  of  the  vesting  of  the  principal  charity,  or  in  the  hap- 
pening of  which  the  fund  is  to  revert  to  the  donor  and  hiB 
heirs,  but  upon  which  a  new  charity  is  depending.  They 
would  therefore,  on  the  showing  of  the  claimants  here,  be  void 
conditions  of  the  new  charity,  because  they  may  not  happen 
within  the  time  allowed  for  the  vesting  of  executory  devises, 
and  therefore  could  not  divest  the  already  vested  charity. 
Their  character  is  such  as  to  avoid  rather  the  substitutionary 
charities  than  the  principal  and  vested  ones.  Many  of  the 
cases  already  cited  show  this. 

It  seems  to  us,  therefore,  very  clear  that  the  heirs  of  the 
testator  have  shown  no  fatal  defect  in  the  form  of  this  gift; 
and  it  follows,  of  course,  that  we  need  not  say  how  far  the 
directions  against  a  limitation,  and  for  accumulation,  and 
relative  to  the  general  and  special  management  of  the  fundi 
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are  binding  upon  the  trustee,  because  the  case  is  decided 
without  this. 

8.  It  is  supposed  that  the  decision  in  HiUyard  v.  Miller^  10 
Pa.  St.  826,  furnishes  some  support  to  the  case  of  the  heirs 
here;  but  we  do  not  think  so.  Though  the  will  in  that  case 
appears  to  have  been  copied  in  some  of  its  parts  from  this  one, 
there  is  no  legal  analogy  between  the  two.  In  HiUyard  y. 
MQler^  supray  no  charity  at  all  was  founded  by  the  principal 
trust;  but  only  a  loan-office  for  the  benefit  of  farmers  and 
mechanics,  at  the  usual  rate  of  interest,  on  real  estate  security, 
with  continually  accumulating  capital,  so  long  as  there  should 
be  farmers  and  mechanics  desiring  to  borrow;  and  ^4f,  in  the 
lapse  of  time,"  the  fund  should  accumulate  beyond  the  de- 
mand for  loans,  then  any  surplus  was  to  be  devoted  to  a 
specified  charity.  It  is  quite  clear  that  the  secondary  depend- 
ent trust  was  void,  though  a  charity,  because  it  might  not 
become  vested  within  the  time  allowed  for  the  vesting  of  ex- 
ecutory devises.  And  the  primary  trust  was  void,  because  it 
was  not  a  charity,  and  was  not  for  the  benefit  of  any  particu- 
lar persons  or  definite  class  of  persons,  and  in  fact  conferred 
no  benefit  or  charity  at  all,  in  any  legal  or  equitable  sense, 
seeing  that  all  who  were  to  accept  its  offers  were  to  pay  the 
usual  price.  It  was  therefore  a  mere  trust  for  accumulation, 
without  any  ulterior  object  in  view,  except  a  very  remote  and* 
accidental  one.  It  would  lead  to  incalculable  absurdities  to 
support  such  a  trust.  It  was  not  of  such  a  character  as  to 
have  any  claims  upon  equity  for  its  protection  and  support 

9.  And,  moreover,  we  think  that  in  the  former  case,  Vidal  v. 
Oirardj  2  How.  128,  between  these  parties  the  validity  of  these 
trusts  was  conclusively  established.  The  very  purpose  of  the 
bill  in  equity,  in  that  case,  was  to  have  the  trusts  declared 
void,  and  the  trust  property  transferred  and  conveyed  to  the 
heirs,  and  it  was  decided  that  the  trusts  were  valid,  and  there- 
fine  the  relief  prayed  for  was  refused. 

And  that  was  tlie  only  form  of  remedy  for  such  a  claim  that 
could  be  admitted  in  the  federal  court;  for  in  its  forms  of 
practice,  legal  and  equitable  rights  and  remedies  are  kept 
entirely  distinct,  and  therefore  the  legal  title  is  considered  as 
vested  in  the  city  of  Philadelphia,  without  any  legal  regard  to 
the  trusts,  and  can  be  divested  only  in  equity  by  declaring  the 
trusts  void,  and  that  therefore  the  purpose  of  the  legal  title 
has  failed,  and  it  therefore  must  be  reconveyed.  That  court, 
in  the  exercise  of  this  equity  remedy,  has  decided  that  the 
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trusts  are  valid,  and  that  therefore  the  heirs  are  not  entitled 
to  a  reconveyance,  and  that  is  properly  the  end  of  the  contro- 
versy. 

We  must  attribute  to  that  decree  all  the  efficiency  that 
belongs  to  it  in  that  branch  of  our  judicial  system.  In  our 
state  courts,  the  heirs  might  have  raised  the  same  question  by 
the  legal  remedy  of  ejectment,  and  a  judgment  for  or  against 
them  would  have  been  subject  to  our  law  relative  to  the  e£fect 
of  the  remedy.  But  they  selected  a  different  forum,  and  a 
different  remedy,  and  they  must  accept  the  decree  with  all  the 
efficacy  it  has  in  such  a  remedy,  and  in  that  forum.  If  their 
case  had  gone  off  on  a  question  of  form  or  jurisdiction,  they 
would  have  had  their  bill  specially  dismissed  without  preju- 
dice, and  not  a  general  dismissal  on  the  merits. 

Possibly,  the  very  questions  discussed  in  the  present  caso 
were  not  discussed  in  the  equity  case.  We  think  they  were 
not;  but  they  were  raised  in  it  by  the  necessary  averment  that 
the  trusts  were  void,  and  it  was  only  by  way  of  argument,  and 
not  by  averment,  that  the  questions  here  discussed  could  be 
brought  up  for  consideration.  A  decree  is  not  the  less  conclcH 
sive  because  an  argument,  afterwards  thought  to  be  important^ 
was  not,  in  proper  time,  urged  upon  the  consideration  of  the 
court.  A  rehearing  is  the  proper  remedy  for  such  an  omission. 
We  have  shown,  however,  that  the  argument  would  have  been 
of  no  avail  if  it  had  been  urged. 

We  are  of  opinion,  therefore,  that  the  court  below  was  in 
error  in  affirming  the  plaintiffs'  fourth  point,  and  in  not  affirm* 
ing  the  first  five  points  of  the  defendant.  It  is  not  necessary 
for  us  to  consider  the  defendant's  sixth  point. 

Judgment  reversed,  and  a  new  trial  awarded. 


BsQUBST  TO  Oharitabls  Usis,  Valxditt  OF:  See  Sandenomr,  WkHe,  9 
Am.  Deo.  591,  and  note  599,  containing  variona  points  oonoeniing  bequeete; 
Moort't  Htir9  v.  Moore's  Devisees,  29  Id.  417,  and  note  430;  Owrl^s  Adm^n 
T.  Curlwffa  Heirs,  33  Id.  475,  and  coUected  cases  in  note  thereto  479;  BHdgm 
T.  PkoBomU,  44  Id.  94.  History  of  law  of  charitable  nses  is  reviewed  at 
length  in  Owens  v.  Missionary  Society,  67  Id.  160.  For  extended  notes  on 
charitable  nses,  and  devises  thereto,  see  case  last  cited,  pp.  184, 185;  BHdges  r. 
Pleasants,  44  Id.  98-101,  the  last  of  which  treats  of  charities  void  for  VLOo&r* 
tainty. 

Ct  Pebb,  DooTBiiris  or,  and  to  What  Extent  Afpusd  xk  Thu  Oouk- 
TRY:  Methodist  Church  v.  Bemington,  26  Am.  Dea  61,  and  note  68;  OiirA^e 
Adm'n  ▼.  OnrUnff's  Hein,  83  Id.  475,  and  note  478;  Bridges  r.  Pieaeaids,  4« 
Id.  94. 

PaBnBOzrr^  What  n  voTs  Moore's  Betn  ▼.  Moon's  Deviseee  89Aia.DeiL 
417. 
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Tbs  FBZHOiPAL  OAflB  D  CTTKD  uk  TanPs  Affpeal,  64  Pa.  8t.  08;  to  the  pomt 
that  nothing  is  denounced  by  the  law  as  a  perpetuity,  unless  it  restrain  the 
Testing  of  an  estate  or  interest  beyond  the  period  of  a  life  or  lives  in  being, 
and  twenty-one  years  snd  nine  months  thereafter;  and  in  Manners  v.  Library 
CkKp  03  Id.  174,  as  showing  to  what  extent  the  doctrine  of  ey  pres  is  part  of 
the  law  of  Pennsylyania.  The  principal  case  was  quoted  from  as  follows: 
"It  is  a  rule  of  law  and  equity  that  where  a  vested  estate  is  distinctly  given, 
snd  there  are  annexed  to  it  conditions,  limitations,  powers,  trusts  (including 
tnists  for  accumulation),  or  other  restraints  relative  to  its  use,  management, 
or  disposal,  that  are  not  allowed  by  law,  —  it  is  these  restraints,  and  the  estates 
on  tbam,  that  are  void,  and  not  the  principal  or  vested  estate." 


Patten's  Appeal 

[45  PiyKSTLVANiA  Stats,  15L.* 

RwnHHioH  ow  CoRTRAcr  07  Sale.  — Neithxr  Stofpaos  ow  Goods  Sold^ 
WHiLX  IN  Transitu,  nor  the  exerdse  of  the  analogous  right  of  detention 
before  any  transUua  has  commenced,  operates  as  a  rescission  of  the  con- 
tract of  sale. 

RiOBT  OF  BtOPPAGS  IN  TRANSITU  DOES  NOT  PbOGUBD  UPON  GROUND  07  Rb- 

soiNDiNO  the  contract,  but  as  a  case  of  equitable  lien.  It  assumes  the 
existence  and  continuance  of  the  contract. 

ViNDXX    MAT,    AT   AnY    REASONABLE    TiME    AFTER    VENDOR    HAS    STOPPED 

QoovB,  enforce  his  claim  to  them  by  payment  of  the  purchase-money, 
according  to  the  terms  of  the  original  contract. 

Vendor  mat,  notwithstandino  his  Exerciss  07  Right  07  Stoppage, 
Maintain  Action  against  the  vendee  for  goods  bargained  and  sold,  pro- 
vided he  be  ready  and  willing  to  surrender  the  goods  according  to  the 
terms  of  the  orignal  contract. 

OoNTRAcr  cannot  be  Rescinded  without  Mutual  Consent,  where  part 
execution  of  it  has  so  altered  drcumstanoes  that  the  partiss  cannot  be 
put  into  their  original  position. 

Resale  07  Part  of  Lot  of  Sugar  bt  Vendor  after  Vendee  has  Obtained 
Other  Part,  even  if  wrongful,  places  the  parties  in  a  different  situation 
from  their  original  position. 

BnciasiON  of  Sale— Detention  of  Part  is  Securtft  for  Price.  — Ven- 
dor's detention  of  part  of  lot  of  sugar  after  the  vendee's  failure^  where 
the  latter  obtained  the  other  part  before  such  failure,  does  not  annul  the 
sale,  but  the  vendor  holdB  the  sugar  as  security  for  the  payment  of  the 
stipulated  price.  And  the  subsequent  sale  of  the  part  detained  cannot 
work  a  rescission  of  the  sale. 

SraoiAL  AonoN  on  Case  is  onlt  Proper  Action  to  Brino  against  Ven- 
dors who  wrongfully  detain  and  sell  goods  already  sold  to  another. 

Vbmdor  mat,  after  Notice,  and  Allowing  Vendee  Reasonable  Tdcb  fob 
Patment,  Sell  Goods,  and  apply  the  proceeds  to  the  payment  of  the 
price;  and  should  a  balance  still  remain  unpaid,  the  vendor  may  recover 
it  from  the  vendee. 

BnoEnciAL  Ownership  of  Propebtt,  Assigned  in  Trust  ior  Creditors^ 
Is  in  the  creditors  for  whose  benefit  the  trust  was  made;  and  such  an  as- 
ilgiimfl&i  is  as  much  for  the  benefit  of  acreditorwho  holdsaodllateral  so- 
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enrity  for  the  debt  due  him,  m  for  the  benefit  of  a  eredftor  wbo  boldi  no 

ooUateraL 
Oexditor  is  Entitled  to  Ditxdxnd  uimxB  AsnoxmsNT,  not  m&nHj  tm  • 
creditor,  but  as  an  equitable  owner  of  tbe  assigned  estate;  and  the  ex- 
tent of  hiB  ownership  is  fixed  by  the  amount  of  his  claim,  when  the  ae- 
signment  is  made,  without  regard  to  any  collatersls  he  may  hold,  or  the 
proceeds  arising  therefrom  that  may  come  into  his  hands. 

Appeal  by  J.  W.  Patten  from  the  decree  of  the  court  below 
confirming  the  report  of  the  auditor  appointed  to  audit,  settle, 
and  adjust  the  accounts  of  Isaac  S.  Waterman,  assignee  of 
White,  Stevens,  &  Co.  In  1857  White,  Stevens,  &  Co.  made 
an  assignment  to  said  Waterman,  in  trust  for  creditors.  On 
November  28,  1858,  the  account  of  the  assignee  was  filed. 
Among  the  creditors  of  White,  Stevens,  &  Co.  were  the  firm  of 
S.  &  W.  Welsh,  who  presented  a  claim  of  $2,394.11,  balanoe 
due  on  five  notes  amounting  to  $23,239.65.  On  July  11, 
1867,  S.  &  W.  Welsh  sold  to  White,  Stevens,  &  Co.  a  large 
quantity  of  sugars,  in  hogsheads,  by  sample,  amounting  in 
value  to  the  sum  of  $41,831.36,  for  which  amount  they  took 
nine  notes  of  White,  Stevens,  &  Co.  for  $4,647.93,  each  at  four 
months.  The  sugars,  at  the  time  of  sale,  were  stored  in  the 
warehouse  of  S.  &  W.  Welsh.  Part  of  the  sugars  had  been 
delivered,  and  four  of  the  notes  sold  by  them  in  the  market, 
when  the  failure  of  White,  Stevens,  &  Co.  took  place,  and  their 
assignment  was  made.  S.  &  W.  Welsh  declined  to  deliver  the 
remainder  of  the  sugars,  in  consequence  of  the  failure  and 
assignment,  and,  on  November  3,  1857,  notified  White,  Ste- 
vens, &  Co.  by  letter  that  they  would  retain  the  balance  of  the 
sugar  as  security  for  the  five  impaid  notes,  amounting  to 
$23,239.64.  Our  receipts,  they  said,  for  these  notes,  when  paid, 
will  be  in  full  for  sugar.  If  the  notes  are  paid  at  maturity, 
they  said,  we  will  deliver  the  sugar;  but  if  unpaid,  we  will 
then  sell  the  sugar,  and  apply  the  proceeds  towards  the  pay- 
ment of  said  notes.  They  subsequently  sold  the  detiJned 
sugars  in  the  market,  realizing  therefrom  the  net  sum  of 
$21,026.28.  On  the  14th  of  November,  when  the  sugar  was 
sold  to  pay  the  notes  then  due,  it  was  expressly  stipulated 
with  the  purchasers  that  if  two  certain  notes  of  the  lot  were 
paid,  the  sale  of  that  proportion  should  'he  canceled.  When 
the  assignment  was  made  there  was  due  from  the  assignors  to 
S.  &  W.  Welsh  the  sum  of  $23,420.39.  Of  this  sum,  $21,026.28 
was  paid  out  of  the  proceeds  of  the  sale  of  that  part  of  the 
sugar  which  was  retained  after  the  fedluie  of  the  assignors, 
Leaving  unpaid  the  sum  of  $2,394.11.    S.  &  W.  Welsh  claimed 
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that  a  dividend  shoald  be  allowed  them  on  the  full  amount  of 
the  five  notes  held  by  them,  less  the  amount  net  received  on 
account,  which  left  $2,394.11;  alleging  that  the  sugars  were 
held  as  collateral,  and  that,  according  to  the  decisions  in 
Pennsylvania,  the  dividend  to  which  the  creditor  is  entitled  is 
the  amount  of  indebtedness  at  the  time  the  assignment  was 
made,  without  regard  to  any  collaterals  he  may  hold,  or  the 
proceeds  arising  therefrom  that  may  come  into  his  hands. 
On  the  other  hand,  it  was  argued  that  the  retention  of  the 
BUgars,  and  stoppage  in  transitu  by  S.  &  W.  Welsh,  was  a 
rescission  of  the  contract,  and  an  election  on  their  part  to  take 
the  sugars,  and  look  to  them  alone  for  payment  of  the  remain- 
ing indebtedness;  that  having  sold  some  of  the  notes,  they 
were  not  entitled  to  a  dividend  until  the  fiill  amount,  as 
received  by  them  from  the  sale  of  the  sugars,  was  brought  into 
a  common  fimd  with  the  rest  of  the  assigned  estate;  and  that, 
under  all  circumstances,  they  were  only  entitled  to  a  dividend 
on  the  balance  remaining  due,  and  not  on  the  full  amount  of 
the  notes.  The  auditor  reported  in  favor  of  the  claim,  and 
allowed  a  dividend  on  $2,394.11,  with  interest.  The  report 
was  confirmed,  and  J.  W.  Patten,  a  creditor  of  White«  StevenSy 
A  Ca,  appealed. 

John  C.  BuUitty  for  the  appellant. 
Falhn  and  SerriUj  for  the  appellees. 

By  Court,  Strong,  J.  The  first  position  taken  by  the  ap- 
pellant is,  that  S.  &  W.  Welsh  are  not  creditors  of  Wliite,  Ste- 
vens, &  Co.,  the  assignors.  It  is  insisted  that  their  detentiopi 
of  the  sugars  sold,  on  the  insolvency  of  the  vendees  before  de- 
livery, was  a  rescission  of  the  contract  of  sale,  and  that  conse- 
quently the  notes  given  for  the  price  are  not  recoverable. 

This  position  is  not  maintainable.  Notwithstanding  the 
doubts  expressed  in  some  of  the  older  cases,  the  modem  de- 
cisions clearly  show  that  neither  the  stoppage  of  goods  sold 
while  in  tranritUj  nor  the  exercise  of  the  analogous  right  of 
detention  before  any  transitua  has  commenced,  operates  as  a 
rescission  of  the  contract  of  sale.  And  in  this  the  elementary 
writers  generally  agree.  Thus  in  2  Kent's  Com.  541,  it  is 
said  the  right  of  stoppage  does  not  proceed  upon  the  ground 
of  rescinding  the  contract,  but  as  a  case  of  equitable  lien. 
It  assumes  its  existence  and  continuance.  Story  on  Bales,  sec. 
320,  asserts  the  same  thing.  So  does  Brown  on  Sales,  638| 
and  Whittaker  on  Stoppage  in  Transitu,  149. 

▲k.  Dig.  Vol.  LXX21V-81 


482  Patten's  Appeal.  [Penn. 

And  it  must  be  so,  for  the  cases  agree  that  the  vendee  may, 
at  any  reasonable  time  after  the  vendor  has  stopped  the  goods, 
enforce  his  claim  to  them  by  the  payment  of  the  purchase- 
money,  according  to  the  terms  of  the  original  contract,  and 
the  vendor  may  also,  notwithstanding  his  exercise  of  the 
right  of  the  stoppage,  maintain  an  action  against  the  vendee 
for  goods  bargained  and  sold,  provided  he  be  ready  and 
willing  to  surrender  the  goods,  according  to  the  terms  of  the 
original  contract:  Lickbarrow  v.  Maaon^  6  East,  27,  note;  Newhall 
V.  VargaSy  15  Me.  814  [33  Am.  Dec.  617],  where  the  decisions 
are  reviewed  at  length;  Kymer  v.  Swwercropp^  1  Camp.  109. 
We  need  not,  however,  discuss  this  general  principle  at  length, 
for  even  if  it  be  in  doubt,  it  is  plain  that  the  stoppage  in  this 
case  could  not  work  a  rescission  of  the  sale.  Part  of  the 
sugars  had  been  delivered  to  White,  Stevens,  &  Co.,  and  had 
been  by  them  resold.  It  was  therefore  impossible  to  put  the 
parties  into  their  original  position.  In  2  Kent's  Com.  480,  it 
is  said  that  '^  a  contract  cannot  be  rescinded  without  mutual 
consent,  if  circumstances  be  so  altered  by  a  part  execution 
that  the  parties  cannot  be  put  in  statu  quo;  for  if  it  be  re- 
scinded at  all,  it  must  be  rescinded  in  toio,^^  When,  there- 
fore, the  Messrs.  Welsh  detained  that  part  of  the  sugars  which 
had  not  been  delivered  at  the  time  of  the  failure  of  the  ven- 
dees, they  did  not  thereby  annul  the  sale,  but  they  held  the 
goods  as  a  security  for  the  payment  of  the  stipulated  price. 
Of  this  they  gave  notice  to  the  vendees,  expressing  their 
willingness  to  deliver  the  sugar  detained  if  the  notes  given 
for  the  price  should  be  paid  at  maturity,  and  avowing  their 
intention,  if  the  notes  were  not  paid,  to  sell  the  sugar,  and 
apply  the  proceeds  to  the  payment  of  the  notes.  There  was, 
then,  nothing  in  intention  or  in  act  to  rescind  the  sale.  Of 
course,  the  subsequent  sale  of  the  part  detained  could  work 
no  such  effect.  If  the  sale  was  wrongful,  a  special  action  oa 
the  case  might  have  been  brought  against  the  vendors,  and 
that  is  all:  Bloxam  v.  Sanders^  4  Barn.  &  C.  941.  In  Kymer 
V.  Suwercroppy  1  Camp.  109,  and  Newhall  v.  VargaSj  15  Me. 
314  [33  Am.  Dec.  617],  it  was  held  that  a  vendor  may,  after 
notice,  and  a  reasonable  time  to  allow  the  vendee  to  pay  for 
the  goods,  sell  them,  and  apply  the  proceeds  to  the  payment 
of  the  price;  and  should  a  balance  still  remain  unpaid,  the 
vendor  may  recover  it  from  the  vendee.  And  it  is  impossible 
to  hold  that  a  resale  of  part  of  a  lot  of  goods  by  a  vendor, 
after  a  vendee  has  obtained  the  other  part,  even  if  wrongftili 
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places  the  parties  in  the  same  situation  in  which  they  ?rould 
have  been  bad  the  first  sale  never  been  made.  It  is  enough, 
however,  for  this  case  that  the  question  has  been  decided  in  its 
application  to  the  facts  before  us.  It  was  ruled  in  White  v. 
Welsh^  38  Pa.  St.  396,  and  it  can  no  longer  be  considered  in 
doubt. 

The  next  position  of  the  appellant  is,  that  if  the  appellees 
are  creditors,  and  entitled  to  a  dividend  with  other  creditors, 
they  can  only  claim  a  dividend  upon  the  balance  of  their  debt 
unsatisfied  by  the  sale  of  the  sugar.  When  the  assignment 
was  made  there  was  due  from  the  assignors  to  S.  <&  W.  Welsh, 
the  sum  of  $23,420.39.  Of  this,  $21,026.28  was  paid  out  of 
the  proceeds  of  sale  of  that  part  of  the  sugar  which  was  re- 
tained after  the  failure  of  the  assignors,  leaving  unpaid  the 
sum  of  $2,394.11.  The  law,  applicable  to  such  a  state  of  facts, 
was  settled  in  Keim^a  Appeal^  27  Pa.  St.  42,  and  it  was  re- 
afiBirmed,  after  full  consideration,  in  Miller^s  Appeal^  35  Id.  481. 
Notwithstanding  the  doubts  expressed  by  the  learned  counsel 
for  the  appellant  in  this  case,  we  discover  no  reason  for  aban- 
doning the  opinions  we  expressed  in  Miller^a  Appeal,  35  Id. 
481.  If  the  beneficial  ownership  of  property  assigned  in  trust 
for  creditors  is  not  in  the  creditors  for  whose  benefit  the  trust 
was  made,  it  can  be  nowhere,  for  clearly  it  is  not  in  the  as- 
signor, nor  is  it  in  the  trustee.  Surely,  it  cannot  be  main- 
tained that  when  an  assignment  has  been  made  in  trust  for  credi- 
tors, it  does  not  operate  as  much  for  the  benefit  of  a  creditor  who 
holds  a  collateral  security  for  the  debt  due  him,  as  for  the 
benefit  of  a  creditor  who  holds  no  collateral.  Yet  it  does  not, 
if  the  doctrine  contended  for  by  the  appellant  be  true.  The 
appellees  were  the  holders  of  collaterals.  When  the  assign- 
ment was  made  they  had  two  securities,  the  trust  created  by 
it,  and  their  lien  upon  the  sugar.  Had  they  retained  the  sugar 
until  the  present  time,  no  one  woul4  doubt  their  title  to  a 
dividend  out  of  the  trust  fund  upon  the  whole  amount  of  the 
debt  due  them.  What  difierence  can  it  make  that  they  have 
made  use  of  the  collateral,  that  they  have  sold  the  sugar,  and 
applied  the  price  in  reduction  of  the  debt  7  It  has  not  in- 
jured the  appellant.  It  may  have  benefited  him,  and  in  truth 
it  has.  Upon  what  principle  can  he  claim,  as  a  right,  to  make 
use  of  the  lien  upon  the  sugar  for  his  benefit  until  the  lien 
creditors  are  paid  in  full  ?  We  are  unable  to  discover  any 
such  sound  principle. 

Reason  and  authority,  then,  concur  in  supporting  the  decree 
made  in  the  court  below. 
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The  appeal  of  John  W.  Patten  from  the  decree  of  the  ooufft 
of  common  pleas  is  dismissed,  with  costs. 

Stofpaob  in  Tbansitu  is  Equhablb  Right:  PeapU  v.  ffayne$t  28  Am. 
Deo.  530;  ia  the  nature  of  an  equitable  lien  enabling  the  vendor  to  resuiaa 
ponesdon  until  the  price  is  paid:  NewhaU  v.  Vargas,  29  Id.  489. 

Stofpaob  in  TBANSiTn,  Right  of.  Exists  wbbt:  BtMBv.  Lmid^  S  Am. 
Dec.  63;  Wood  v.  Roach,  1  Id.  276;  Chapman  ▼.  Latkrop,  16  Id.  483;  Sawder 
▼.  JoBlin,  49  Id.  768;  Ohaadler  y.  FuUon,  60  Id.  188;  O'Brien  ▼.  Norri^,  Tl 
Id.  284. 

Stofpaob  in  TaANsrnr  dobs  not  Rbsoind  OaNTRiJOr  of  Salb:  NemkaU 
T.  VoTQaSt  33  Am.  Deo.  617;   WaUh  y.  OUmor,  6  Id.  502. 

RESdssibN  OF  Contract,  What  Neobssart  fob:  Fatder  y.  WilUaimM^  4 
Am.  Dec.  579;  note  to  Borrekins  v.  Sevan,  23  Id.  101;  Moupi  y.  HarH»^  40 
Id.  89;  Lucy  y.  Bwndy,  32  Id.  359;  Fay  y.  Oliver,  49  Id.  764;  Domier  y. 
QmUh,  76  Id.  148;  Hoadky  y.  House,  76  Id.  167.  See  extended  note  on  the 
subject  to  Bryant  y.  Isburgh,  74  Id.  657-662.  Vendor  most  retan&  purchase- 
money,  or  place  the  other  party  in  statu  quo:  See  extended  note  to  Jokmmm  ▼• 
JBoans,  60  Id.  674. 

Thb  rBiNOiPAL  0A8B  IS  GiTBB  somewhat  mdfl6mtely  In  MUia^9  SkUUt  82 
PIL  8t.  115;  avMs  Appeal,  74  Id.  193. 


Hatch  v.  Bartlb. 

1 45  PXNNSTLyANIA  STATB,  IM.] 

iMTBBBsr  Wbioh  Bxdludbs  Witness  must  be  a  oertain  interest  In  tiie  ereat 
of  the  onit^  and  not  a  remote  or  contingent  one. 

O0H8TABI1B  AND  his  Dbfutt  ARE  COMPETENT  W1TNB8SB8  uider  wbat  oir» 
onmstances.  In  an  action  of  troyer  by  a  purchaser  at  a  constable's  sale 
for  an  article  sold,  but  which  the  defendant  refused  to  deliyer,  the  con- 
stable to  whom  the  execution  was  directed,  and  the  deputy  who  made 
the  le^,  are  competent  witnesses  for  the  plaintifi^  notwithstanding  the 
pendency  of  an  action  of  trespass  against  them  by  the  defendant  in  the 
execution  for  leyying  upon  and  selling  the  goods  for  which  the  action  of 
troyer  was  brought. 

yrnKDict  AND  Judgment  in  One  Action  as  Evidbnob  in  Anothkb  whxeb 
Pabtibs  are  DnvBRENT.  — Where  a  purchaser  at  a  oonstable's  sale  has 
brought  an  action  of  troyer  for  an  article  sold,  but  which  the  defendant 
lefused  to  deliyer,  and  there  is  pending  at  the  same  time  an  action  of 
trespass  against  the  constable  to  whom  the  execution  was  directed,  and 
Ids  deputy,  who  made  the  leyy,  by  the  defendant  in  the  execution  for 
leyying  upon  and  selling  the  goods  for  which  the  action  of  troyer  was 
brought,  the  yerdict  and  judgment  in  the  action  of  troyer  would  not  be 
eyidence  in  the  action  of  trespass  against  the  constable;  for  although  the 
titie  to  the  property  might  be  in  controyersy  in  both  soits^  the  parties 
are  not  the  same. 

Broppels  of  Record  Opbratb  onlt  sbtwbbw  Pabtxb  and  PuriBa 

Dhror's  Right  to  Propbrtt  under  Exemption  Law  fiixuiNi  oalj  te 
snch  as  is  appnised  and  set  apart  to  him. 
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TasM  or  Fxtbcbaskr  at  Constablb's  Sale  jb  not  Madb  Void  by  the  offi- 
oer's  refusal  to  apfpnue  and  set  apart  for  the  defendant  his  propertj 
exempt  from  leyy  and  aale  on  ezeoation,  even  though  such  refoaal  be^ 
'WTongfoL 

Trover  by  W.  K.  Hatch  against  David  and  Eetorah  Bartle 
to  recover  damages  for  the  conversion  of  certain  chattels, 
which  had  been  sold  to  the  plaintiff  at  constable's  sale,  as  the 
property  of  the  defendant  D.  Bartle.  Verdict  and  judgment 
for  defendants,  whereupon  plaintiff  sued  out  his  writ  of  error. 
Other  facts  are  stated  in  the  opinion. 

Idttle  and  Posty  for  the  plaintiff. 

W.  &  W.  H.  Jessupy  for  the  defendants. 

By  Court,  Strong,  J.  •  The  plaintiff  was  the  purchaser,  at 
constable's  sale,  of  certain  goods  sold  as  the  property  of  David 
Bartle,  one  of  the  defendants.  Possession  having  been  refused 
to  him,  he  brought  this  action  of  trover,  and  on  the  trial 
offered  as  a  witness  in  his  behalf  N.  C.  Warner,  the  constable  to 
whom  the  execution  had  been  directed,  and  F.  Warner,  the 
deputy  of  the  constable,  who  had  made  the  levy.  To  the  ad- 
mission of  these  witnesses  the  defendants  objected,  and  in 
support  of  their  objections  gave  in  evidence  the  record  of 
actions  of  trespass,  which  they  had  brought  eight  months  after 
the  institution  of  this  suit,  against  the  plaintiff  and  the  two 
Warners.  Accompanying  this,  they  gave  evidence  to  show 
that  the  actions  of  trespass  were  brought  for  levying  upon  and 
selling  the  goods  bought  by  the  plaintiff.  This,  the  learned 
judge  of  the  common  pleas  thought,  established  the  incom- 
petency of  the  witnesses  offered,  and  he  therefore  sustained 
the  objection  to  their  admission.  In  this  there  was  error.  The 
interest  which  excludes  a  witness  must  be  a  certain  interest 
in  the  event  of  the  suit;  a  remote  or  a  contingent  interest 
will  not  answer.  The  only  possible  pretense  of  an  interest  in 
the  Warners  must  rest  on  the  assumption  that  they  could  use 
a  verdict  and  judgment  in  this  case  in  favor  of  Hatch,  the 
plaintiff,  to  defend  themselves  in  the  pending  actions  of  tres- 
pass. But  this  assumption  is  unauthorized.  It  is  true  that 
the  title  to  the  property  might  be  in  controversy  in  both  suits, 
but  tbe  parties  are  not  the  same.  Estoppels  of  record  operate 
only  between  parties  and  privies;  on  the  trial  of  the  actions  of 
trespass,  N.  C.  Warner  and  F.  Warner  would  seek  in  vain  to 
give  in  evidence  the  record  of  a  judgment  in  this  suit  between 
Hatch  and  Bartle.  The  objection  to  the  admissibility  of  these 
two  witnesses  should  not  have  been  sustained- 
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There  was  error  also  in  the  charge.  On  the  trial,  it  was 
contended  by  the  defendants  that  while  the  execution  against 
David  Bartle  was  in  the  hands  of  the  constable,  and  before  the 
sale  was  made,  he  demanded  the  privilege  of  the  three-hun- 
dred-dollar exemption  law,  which  was  rei^sed  to  him  by  the 
constable.  There  was  also  some  evidence  that  Bartle  had 
disclaimed  the  ownership  of  the  property.  Upon  this  part  of 
the  case,  the  learned  judge  instructed  the  jury  that,  if  they 
should  find  (under  certain  principles  which  he  laid  down), 
that  David  Bartle  was  in  a  situation  to  claim  the  benefits  of 
the  exemption  law,  then  the  constable  acted  in  violation  of 
law  in  making  the  sale,  and  if  Hatch,  the  plaintiff,  directed  and 
insisted  upon  the  sale,  he  took  no  title  to  the  property  bid  off  by 
him.  To  this  we  cannot  agree.  The  constable's  sale  was  not 
void,  even  though  he  wrongfully  refused  to  the  defendant  the 
privilege  of  the  statutory  exemption.  Had  any  other  person 
than  Hatch  become  the  purchaser,  it  is  not  pretended  that  a 
title  to  the  property  would  not  have  passed.  It  can  make  no 
difference  that  Hatch  was  present,  directed  a  sale  to  be  made, 
and  became  the  buyer. 

If  he  induced  the  officer  to  deny  the  debtor  any  right  which 
belonged  to  him,  the  debtor  has  a  remedy  against  the  officer 
and  against  him.  But  it  cannot  be  said  that  the  sale  was 
void.  The  debtor's  rights  to  property  under  the  exemption  law 
extend  only  to. such  as  is  appraised  and  set  apart  to  him. 
Had  Bartle's  privilege  been  accorded  to  him,  it  is  by  no  means 
certain  that  any  of  the  articles,  for  which  this  action  of  trover 
was  brought,  would  have  been  set  apart  to  him.  He  might 
not  have  selected  them,  and  the  sum  at  which  they  would 
have  been  appraised  cannot  be  known.  We  discover  no  other 
error  in  the  record. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


WiTHBas,  Iktebbot  of,  Which  wn.L  Excc(XD%  must  be  a  certain  intereal 
in  the  event  of  the  suit:  See  note  to  Riddle  v.  DtsDon,  44  Am.  Dec.  210;  Po€ 
T.  Dorrah,  56  Id.  196;  Lincoln  v.  WriglU,  62  Id.  316.  Interest,  however,  is 
no  longer  a  disqualification  in  some  of  the  states:  See  note  to  Svo^ft  y.  JEZb- 
worth,  71  Id.  322;  Andre  v.  Bodman,  71  Id.  628. 

Estoppels  Opxbatb  only  betwbbn  Paktobb  and  Pbthis:  AUaaamderw. 
Walter,  50  Am.  Dec.  688. 

Ck>URT3  HAYB  GENERALLY  HelD  THAT  FAn<UBl  ON  PABT  OV  SmQUFV  TO 

HAVE  Pbopertt  Appbaiseb,  whcn  the  law  requires  it^  renders  the  sals  voidt 
Bm  note  to  SfrtM  ▼.  Rod,  56  Am.  Deo.  556. 
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North  Pennsylvania  Coal  Co/s  Appeal. 

{4b  PBKKSYLVANIA  STATK,  18LJ 

PABsnfKB  Alonb  is  Liable  upon  All  Contbacts  Madb  bt  HngCTt^^  upoh 
HIS  Own  Exglusivb  Crbdit;  and  the  partnership,  although  the  contraot 
is  for  their  proper  nee  and  benefit,  or  is  applied  thereto,  will  in  nm 
manner  be  liable  therefor. 

Oollatxbal  Sbcvbitt. — Where  there  is  no  antecedent  debt,  and  the  bond 
of  one  partner  is  taken,  at  the  time  money  is  loaned  to  a  partnership,  as 
the  consideration  for  loaning  the  money,  it  can  hardly  be  treated  as  a 
collateral  security.  It  must  be  considered  as  all  one  transaction,  and 
the  bond  is  the  only  security  contemplated  in  the  absence  of  strong  and 
poeitiTe  eridence  to  show  an  agreement  to  the  contrary  by  all  the  parties. 

WiBRB  Partner  Borrows  Monet  aXd  Qiyes  his  Own  Security  for  It» 
it  does  not  become  a  partnership  debt  by  being  applied  to  partnership 
purposes.     Otherwise,  however,  if  there  be  a  dormant  partner. 

Where  Partner  Burs  Real  Estate  in  his  Own  Name  and  Gives  his 
Individual  Bonds  and  Mortgage  in  Part  Payment  tberevoe,  the 
firm  is  not  liable  to  the  seller  for  the  unpaid  purchase-money,  though  it 
appears  by  the  firm  books  that  the  land  was  bought  on  firm  account,  and 
a  declaration  of  trust  was  afterwards  executed  by  the  purchaser,  but  not 
recorded,  declaring  that  the  money  paid  was  partnership  funds,  and  that 
the  land  was  held  by  him  in  trust  as  partnership  property. 

PmoRiTT  or  Partnership  Creditors  over  Vendor  of  Purchasing  Part- 
ner. — Where  a  partner  buys  real  estate  upon  his  own  individual  security, 
but  asserts  that  it  is  partnership  property,  and  his  firm  fails  and  the  land 
is  sold  by  their  assignee,  the  partnership  creditors  alone  are  entitled  to 
■hare  in  the  proceeds,  and  not  the  vendors,  who  can  claim  only  against 
the  purchasing  partner. 

Appeal  by  the  North  Pennsylvania  Coal  Company  from  the 
decree  of  the  court  below,  in  the  matter  of  the  second  account 
of  Isaac  S.  Waterman,  assignee  of  White,  Stevens,  &  Co.  It 
appeared  that  in  1856  certain  real  estate  of  the  North  Pennsyl- 
vania Coal  Company,  situated  in  Luzerne  County,  was  sold  at 
the  Philadelphia  Exchange,  under  the  direction  of  the  liqui- 
dating agent.  The  two  tracts  of  coal  lands  included  iu  that 
Bale,  called  respectively  the  Searle  and  Hancock  tracts,  were 
purchased  by  James  Stevens,  who  was  one  of  the  firm  of 
White,  Stevens,  &  Co.  Other  facts  relative  to  the  lands  and 
purchase  thereof  are  in  the  opinion.  When  Mr.  Waterman 
became  assignee  of  White,  Stevens,  &  Co.,  the  two  tracts  were 
deemed  and  considered  as  partnership  property,  and  included 
in  the  inventory  of  their  estate.  The  Searle  tract  was  sold  by 
the  assignee,  and  its  net  proceeds  being  $7,686.24  constituted 
an  item  in  his  second  account.  The  Hancock  tract  was  sold 
under  proceedings  upon  a  prior  mortgage  at  sheriff's  sale,  and 
at  it  failed  to  produce  the  full  amount  of  that  mortgage,  the 
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whole  amount  of  the  bond  given  by  Mr.  Stevens  was  claimed 
as  a  debt  due  by  the  partnership,  and  a  dividend  asked  upon 
it.  The  coal  company  also  claimed  that  they  were  entitled  to 
the  $7,686.24  realized  by  the  sale  of  the  Searle  tract,  and 
ready  for  distribution,  as  the  separate  property  of  James 
Stevens,  and  as  his  separate  creditor;  but  the  auditor  decided 
that  the  claimants  were  not  entitled  to  a  dividend  from  the 
partnership  fund,  as  creditors  of  White,  Stevens,  &  Co.,  or  as 
individual  creditors  of  Mr.  Stevens,  with  respect  to  the  pro- 
ceeds of  the  Searle  tract.  The  auditor  held  that  the  transac- 
tion, so  far  as  the  coal  company  was  concerned,  was  between 
them  and  Mr.  Stevens  alone,  and  that  the  firm  of  White, 
Stevens,  &  Co.  was  not  liable;  that  the  fact  that  $7,636.24  was 
realized  from  the  sale  of  one  of  the  tracts,  did  not  make  that 
sum  the  separate  property  of  James  Stevens,  or  warrant  the 
conclusion  that  that  sum  should  be  applied  to  the  liquidation 
of  the  amount  claimed;  that  the  declaration  of  trust  made  it 
partnership  property,  and  that  it  must  be  distributed  as  such. 
The  coal  company's  claim,  therefore,  was  disallowed;  the 
report  of  the  auditor  was  confirmed;  and  the  claimants  ap- 
pealed. 

John  C.  Knox  and  David  Webster^  for  the  appellants. 
/.  C.  BuUitty  for  the  appellee. 

By  Court,  Bead,  J.  If  money  is  borrowed  or  goods  bought, 
or  any  other  contract  is  made  by  one  partner  upon  his  own 
exclusive  credit,  he  alone  is  liable  therefor;  and  the  partner- 
ship, although  the  money,  property,  or  other  contract  is  for 
their  proper  use  and  benefit,  or  is  applied  thereto,  will  in  no 
manner  be  liable  therefor:  Story  on  Partnership,  sec.  134;  and 
where  there  is  no  antecedent  debt,  but  the  bond  of  one  partner 
is  taken  at  the  time  money  is  loaned  to  the  partnership,  and  as 
the  consideration  for  loaning  the  money,  it  can  hardly  be 
treated  as  a  collateral  security.  It  must  be  considered  as  all 
one  transaction,  and  the  bond  is  the  only  security  contem- 
plated, unless,  perhaps,  there  were  strong  and  positive  evi- 
dence to  show  an  express  agreement  to  the  contrary  by  all 
parties:  Bond  v.  Aitkin,  6  Watts  <fe  S.  168  [40  Am.  Dec. 
650].  The  same  doctrine  is  distinctly  laid  down  in  Oraef 
V.  Jkitchmanj  5  Watts,  454.  If  a  partner  borrows  a  sum  of 
money,  and  gives  his  own  security  for  it,  it  does  not  become 
a  partnership  debt  by  being  applied  to  partnership  purposes; 
and  this  case  and  the  principle  are  recognized  in  Clay  v.  Cat 
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^rea,  18  Pa.  St.  418;  and  in  Siegel  v.  Ohidsey,  28  Id.  286  [70 
4m.  Deo.  124],  in  both  of  which  cases  my  brother  Woodward 
lelivered  the  opinion  of  this  court. 

The  present  case  is  much  stronger,  .for  the  real  estate  was 
K)ld  at  public  auction  by  the  liquidating  agent  of  the  North 
Pennsylvania  Coal  Company,  and  purchased  by  James  Stevens, 
^nd  the  deeds  were  made  to  him  alone;  and  in  part  payment 
of  the  purchase-money,  said  Stevens  made  and  executed  to 
the  company  his  individual  bonds  and  mortgages,  which  deeds 
and  mortgages  were  duly  recorded.  It  is  true  that,  by  an 
entry  on  the  books  of  White,  Stevens,  &  Co.,  of  which  James 
Stevens  was  a  partner,  it  appears  this  real  estate  was  bought 
for  account  of  White,  Stevens,  &  Co.,  and  that  on  the  2l8t  of 
September,  1857,  a  year  after  the  purchase,  and  fifty-one  days 
before  the  general  assignment  of  the  firm  to  Mr.  Waterman, 
Mr.  Stevens  executed  a  declaration  of  trust,  which  was  never 
recorded,  in  which  he  declared  that  the  money  paid  for  the 
land  was  partnership  funds,  and  that  the  said  land  had  been 
held  and  was  held  by  him  in  trust  for  the  use,  benefit,  and 
behoof  of  the  said  Henry  White  and  James  Stevens,  as  part- 
nership property  belonging  to  the  firm  of  White,  Stevens, 
&  Co. 

These  facts,  clearly,  do  not  alter  the  case  in  the  least,  for 
whether  they  are  in  or  out  of  it,  the  only  remedy  of  the  com* 
pany  was  upon  the  individual  bonds  and  mortgages  of  James 
Stevens,  which  they  accepted  in  part  payment  of  the  pur- 
chase-money. Mr.  White  was  not  a  dormant  partner,  but  an 
ostensible  partner  in  a  known  firm.  The  debt  due  to  the  com- 
pany was  the  individual  debt  of  James  Stevens,  and  not  a 
partnership  debt  of  the  firm  of  which  be  was  a  member,  and 
the  profit  made  by  the  assignee  on  the  sale  of  the  Searle  traoi 
undoubtedly  belonged  to  the  partnership  creditors. 

Decree  afBrmed. 

Thompson,  J.,  delivered  a  dissenting  opinion. 


MONST    BOBSOWKD  BT    PARTNEB  UTON  HIS    InDIYIDUAL  CrIDIT,  aud  fOT 

which  he  gives  his  separate  bond,  is  not  chargeable  to  the  partnership,  thongh 
it  comes  to  its  use:  WiOia  v.  HUl,  31  Am.  Dec.  412;  Siecfel  r,  CkuUey,  70  Id. 
124»  and  note  128,  citing  the  principal  case.  So  with  a  pnrchsae  on  the  part- 
ner's indlTidnal  responsibility:  Wl^eaUty'a  Heira  ▼.  CaJthoun,  37  Id.  654.  To 
the  same  effect  is  Lockwood  y.  BeekwUh,  72  Id.  69. 

CKBDnORS  OF  FlBM  HAVB  PrEFEBENCB  OVER  THOaS  OV  lNDIVn>VAL  PART- 

BXR:  Hubbard  v.  CurtUf  74  Am.  Dec.  283,  and  note  290;  collected  cases  in 
■oto  to  iftOer  ▼.  MkUH  67  Id.  311. 
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]X>BMA1IT  PaRTNXB  IS  NOT  LlABLB  ^HBN  CbSDZT  18  GlWT  TO  OSE  PABT* 

HKR  OHLT:  See  extended  note  to  Broobe  y.  Washington^  66  Am.  Deo.  160^  on 
dormant  partners. 

Ths  principal  oasb  was  bummartzep  in  AhboU*a  Appeal^  50  Pa.  St.  239, 
as  follows:  We  held  there  '*  that  a  purchase  by  one  partner  in  his  own  name 
and  secnred  by  his  own  bond  and  mortgage,  did  not  bind  the  firm  or  make  it 
a  firm  debt,  although  it  appeared  by  the  firm  books  to  have  been  bought  on 
firm  acoount.  A  declaration  of  trust  was  afterwards  executed  by  the  par- 
chaser,  but  not  recorded,  declaring  that  the  money  paid  was  partnership 
funds,  and  that  the  land  was  held  by  him  in  trust  as  partnership  property, 
which  land  was  afterwards  sold,  and  the  partnership  creditors  were  held  alone 
entitled  to  share  in  the  proceeds." 


Pennsylvania  K.  K.  Co.  v.  Schwabzbnbebgbe. 

[45  PlNNSTLYANIA  STATX,  206.] 

BiZLBOAD  CoKPAirr  IS  UNDER  No  Obligatiok   to   Cabbt   PASSXirOI 
BBYOND  TsRMiNATTON  of  its  owu  routo,  OYcr  Connecting  lines*  or  to 
transport  their  baggage  over  such  lines. 

AOGBPTANCE  OF  FaRB  OYER  WhOLE  RoUTE  RaISBS  No  ImPLISD  AoRKEMXNT 

ON  Part  or  Railroad  Company  to  transport  passengers  and  their  bag- 
gage oYer  connecting  lines,  where  there  has  been  an  express  disclaimer  of 
personal  liability  on  the  part  of  the  company,  by  giving  to  each  paasea- 
ger  a  ticket  in  which  he  is  informed  that  the  company  assumes  no  reepon- 
sibility  for  their  carriage  beyond  its  own  lines. 

Railroad  Company  may  Act  as  Agent  for  connecting  railroad  lines. 

CtoMMON  Carrier  may  Limit  his  Responsibility  Even  upon  his  Own 
Route,  by  a  general  notice  that  the  baggage  of  a  passenger  is  at  the  risk 
of  the  owner,  provided  the  terms  of  the  notice  are  dear  and  explicit*  and 
are  brought  home  to  the  employer. 

Common  Carrier  cannot  Release  Himself  from  responsibility  for  want 
of  ordinary  care. 

Railroad  Company  is  not  Liable  to  Passsnqxr  iob  Loss  ov  Baooaob 
not  occurring  upon  the  line  of  its  own  road,  where  the  ticket  sold  by  the 
company  to  a  point  upon  a  connecting  road  contained  a  printed  stipuli^ 
tion  that,  in  selling,  the  company  acted  as  agent  only,  for  roads  beyond 
the  terminus  of  its  own  road. 

Von  Loss  OF  Baogage  while  being  Transported  otxb  Connbotdto 
Lines,  the  passenger's  remedy  is  against  the  company  which  undertook 
for  that  portion  of  the  route  upon  which  the  baggage  was  lost. 

Case  brought  by  Lipman  Schwarzenberger  against  the  Penn* 
sylvania  Railroad  Company  to  recover  damages  for  the  loss  of 
his  carpet-bag,  containing,  as  was  averred,  the  wearing  apparel 
of  the  plaintiff,  $728  in  gold  coin,  and  a  watch,  chain,  seal,  and 
key,  valued  at  $  1 30.  The  plaintiff  checked  his  baggage  through 
to  Cincinnati  from  Philadelphia,  and  went  himself  on  the  same 
train  on  a  through-ticket.  The  defendants'  line  extended  only 
to  Pittsburgh,  but  they  received  the  tare  for  the  whole  ^^■^'y^ 
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fiom  Philadelphia  to  Cincinnati.  Defendants  were  charged 
with  carelessness  and  negligence  as  common  carriers,  to  which 
they  pleaded  not  guilty.  Plaintiff  proved  the  purchase  of  hii 
ticket,  the  delivery  of  the  baggage-check,  the  loss  of  the  carpet- 
bag and  its  contents,  and  closed.  Defendants  then  proved  by 
their  ticket-agent  at  Philadelphia,  that  the  tickets  sold  by  the 
defendants  to  persons  desirous  of  traveling  beyond  its  lines  of 
road,  over  other  connecting  or  adjacent  railroads,  were  in  the 
fidlowing  form: — 


PHILADELPHIA  TO  PITTSBURGH. 

PITTSBURGH  TO   CINCINNATI. 

In  selling  this  ticket  for  passage  over 
roads  west  of  Pittsburgh,  the  Pennsylva- 
nia Railroad  Company  acts  only  as  agent 
for  the  western  lines,  and  assumes  no  re- 
sponsibility west  of  Pittsburgh. 


Verdict  for  plaintiff,  upon  which  it  was  directed  that  jadgment 
be  entered.    Defendants  excepted. 

Uieodore  CuyUr^  for  the  plaintiff  in  error. 

F,  Carroll  Brewster^  for  the  defendant  in  error. 


By  Court,  Stbonq,  J.  The  facts  in  this  case  are,  in  very 
particulars,  unlike  those  which  appeared  in  Camden  and 
AmboyRR.  Co,  v.  Baldauf,  16  Pa.  St.  67  [55  Am.  Dec.  481],  and 
they  call  for  the  application  of  different  principles.  We  have 
here  no  question  relative  to  notice  by  common  carriers,  or  its 
effect  in  limiting  their  common-law  liability.  Nor  need  we  in- 
quire whether  the  defendants  had  power  to  contract  for  the  car- 
ripge  of  the  plaintiff  and  his  luggage  beyond  the  terminus  of 
their  railroad.  Conceding  that  they  had,  the  evidence  is  very 
satisfactory  that  they  did  not.  The  plaintiff  took  passage  at 
Philadelphia  for  Pittsburgh,  and  thence  for  Cincinnati.  The 
carpet-bag,  for  the  loss  of  which,  with  its  contents,  this  suit 
was  brought,  was  offered  by  him  as  his  baggage,  and  was  re- 
ceived as  such.  There  is  no  pretense  that  it  was  offered  or 
taken  as  freight.  Nothing  was  offered  or  paid  for  its  carriage 
apart  from  what  was  paid  for  the  plaintiff's  own  carriage  as  a 
passenger.  It  was  offered  in  the  usual  form  of  personal  lug- 
gage, and  there  was  nothing  to  indicate  a  desire  of  the  plain* 
tiff,  or  intention  of  the  defendants,  that  their  obligatioii  te 
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transport  safely  the  carpet-bag  should  be  distinct  irom  or 
greater  than  their  obligation  to  transport  safely  the  person  of 
the  plaintiff.  In  fact,  the  luggage  was  understood  and  treated 
as  inseparable  firom  the  passenger.  What  was,  then,  the  con- 
tract between  the  parties?  The  defendants  are  not  common 
carriers,  except  between  Philadelphia  and  Pittsburgh.  They 
were  under  no  obligation  to  carry  the  plaintiff  beyond  the 
termination  of  their  route,  or  to  transport  his  luggage.  It  is 
true,  they  received  the  fare  for  the  whole  distance  from  Philar 
delphia  to  Cincinnati,  and  if  that  were  all  it  might  raise  a 
presumption  of  an  agreement  to  carryover  the  entire  route  be- 
tween the  two  cities.  But  contemporaneously  with  the  receipt 
of  the  fare,  and  as  evidence  of  the  contract  into  which  they  en- 
tered, they  gave  to  the  plaintiff  a  ticket,  informing  him  thai 
they  assumed  no  responsibility  for  his  carriage,  and  of  course 
for  the  carriage  of  his  baggage,  beyond  Pittsburgh.  They 
notified  him  that  they  acted  only  as  agents  for  the  carriers, 
whose  route  extended  westward  from  Pittsburgh,  and  not  at 
all  for  themselves.  With  this  express  disclaimer  of  personal 
liability,  there  is  no  possibility  of  implying  an  engagement. 
It  is  not  to  be  doubted  that  the  defendants  could  act  as  agents 
for  a  connecting  railroad  line,  and  if  they  could,  the  contract 
for  carriage  between  Pittsburgh  and  Cincinnati  was  with  the 
principals  of  the  defendants,  and  not  with  themselves.  Their 
own  engagement  was  performed  when  they  had  transported 
the  plaintiff  to  Pittsburgh,  and  delivered  his  baggage  to  the 
carriers  on  the  connecting  railroad  beyond,  leading  to  Cincin- 
nati. It  is  settled  in  this  state  that  a  carrier  may  limit  his  re- 
sponsibility, even  upon  his  own  route,  by  a  general  notice  that 
the  baggage  of  a  passenger  is  at  the  risk  of  the  owner,  provided 
the  terms  of  the  notice  are  clear  and  explicit,  and  provided  the 
notice  is  brought  home  to  the  employer:  Beckman  v.  Shouse^ 
5  Rawle,  189;  Bingham  v.  RodgerSj  6  Watts  &  S.  600  [40  Am. 
Dec.  585];  and  Laing  v.  Colder,  8  Pa.  St.  484  [49  Am.  Dec. 
583].  He  may  not,  however,  release  himself  from  responsi- 
bility for  want  of  ordinary  care.  Here,  however,  was  no 
attempt  by  the  defendants  to  limit  their  responsibility  as  com- 
mon carriers.  There  was  nothing  more  than  an  express  refusal 
to  assume  an  additional  and  unusual  liability,  a  careful  guard- 
ing against  the  implication  of  a  contract,  which,  without  the 
notice,  might  have  arisen  fix)m  the  fact  that  the  passage-money 
finr  the  entire  distance  to  Cincinnati  was  here  received:  Fowlm 
If.  Qreat  Western  Railroad  Company,  7  Ex.  699. 
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This  is  the  whole  case.  The  plaintiff  breaks  down  in  the 
beginning.  He  fails  to  prove  that  these  defendants  contracted 
to  carry  him  and  his  baggage  beyond  Pittsburgh.  His  remedy^ 
therefore,  is  not  against  them,  but  against  the  company  which 
undertook  for  that  portion  of  the  route  upon  which  the  carpet- 
bag was  lost. 

Judgment  reyersed,  and  judgment  for  the  defendAntSi  ncn 
{lb$tanU  veredicto. 


&Aixjuu]>  CoiEFAirr's  QsLiaATioif  TO  Tbahspobt  Passxnoibs  Ain>  Bao- 
OAGS  OVER  GoNNBcrma  LiNis:  Bradford  Y,  South  CaroUna  S,  S.  Co,,  62  Am. 
Dec.  411;  Ehnore  v.  IfaugcAuck  R,  R,  Co,,  63  Id.  143;  FiUhburg  etc  R.  R.  Co. 
T.  Hanna,  G6  Id.  427,  aud  note  430;  Perkma  ▼.  Portland  etc  R.  R.  Co.,  74  Id. 
607,  and  note  512;  Ooold  v.  Chajnn,  75  Id.  398.  The  sabject  of  connectmg 
lines  of  carriers  or  railways  is  discussed  at  length  in  the  note  to  WeUs  v. 
Thomas,  72  Id.  230-247,  in  which  some  of  the  propositibni  of  the  nyUabuB^ 
wpfu,  are  diseassed. 

PowEBS  OF  CoKUOM  Oasbibbs  akd  Railboads  TO  Lqcit  thxib  Liabilitt 
BT  KoTicx.  — The  eases  on  this  point  are  conflicting:  See  note  to  Moses  t. 
Bosttm  etc  R,  R.,  64  Am.  Dec  393;  Rhnbail  v.  RuOand  etc  R.  R.  Co.,  62 
Id.  567;  Dorr  ▼.  New  Jersey  Steam  Nav.  Co.,  62  Id.  125;  Thomas  r.  Ship 
Morning  Glory,  71  Id.  509;  Steele  ▼.  Toumsend,  79  Id.  49,  and  note  57;  West- 
em  Trans.  Co.  v.  Nevohatt,  76  Id.  760,  and  note  775. 

Contbaot  Ldcitino  Liabilitt  of  Common  Carbixbs  dobs  iror  Rbuxvb 
Thbm  fbom  Obdinabt  Cabb  in  the  performance  of  their  duties:  Ooldey  r. 
Pennsylsoama  R.  R.  Co,,  72  Am.  Dec  703;  or  shield  them  from  negligence: 
Steele  ▼.  Toumsend,  79  Id.  49;  Weish  y.  Pmsburg  etc  R.  R.  Co,,  75  Id.  490. 

THBOUOR-TIC3UET3  OVBB  ComTBoriKO  LiNBS,  Law  OF:  Qvimby  ▼.  VanderbiU, 
72  Am.  Dec.  469,  and  note473;  note  to  WeUsY.  Thomas,  72  Id.  240;  S^rague 
T.  Smith,  70  Id.  424. 

Raelboab  Compant  Sbllxno  Tioxbis  ahp  Cubgkino  Baooaob  ovbb  m 
ihnr  AND  Othbb  Linbs  is  liable  for  loss  of  baggage  anywhere  upon  the  route: 
lUhtois  Cent.  R.  R.  Co.  t.  Copeland,  76  Id.  749,  and  note  754;  Kyle  t.  Lamms 
B.  R.  Co.,  70  Id.  231;  note  to  WeUsy.  Thomas,  72  Id.  232. 

Which  Oabbibb  Liablb  to  Suit:  See  note  to  Wells  t.  Thasmae^  72  Am. 
Deo.  237. 

Thb  pbinoipal  oasb  was  onxD  in  Balthnore  etc  Steamboat  Co.  ▼.  Brcwn^  54 
Pa.  St.  82,  to  the  point  that  the  receipt  of  fare  over  connecting  lines  of  rail- 
way may  raise  a  presumption  of  an  agreement  to  carry  entirely  through;  and 
in  Peet  r.  Chksago  etc  R'y  Co.,  19  Wis.  124,  to  the  point  that  where  a  rail- 
vottd  company  oontraots  to  carry  to  a  poini  beyond  its  teniiinii%  it  is  liaUc 
for  loss  of  goods  on  any  part  of  the  line. 
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Silknttteb's  Appeal. 

\45  PSirNITLVANIA  STATE,  868uJ 

GdRSTSDOnOH  ov  Will. —  A  testator  by  will  devised  to  his  wile  oertain  reel 
and  penonil  property  daring  her  widowhood,  and  directed  his  executors 
to  sell  it  thereafter,  ^e  proceeds  to  be  divided  among  all  his  children  or 
their  heirs  or  assigns  in  equal  shares;  also,  that  the  balsnce  or  residue  of 
his  real  and  personal  estate  which  had  not  been  devised  for  life  to  hia 
wife,  should  be  sold,  the  proceeds  to  be  divided  equally  among  his  chil- 
dren, excepting  one  daughter,  who  was  to  have  only  the  interest  of  one 
share  during  life:  Held,  that  she  took  under  the  will  an  absolnte  and 
not  a  life  estate  in  one  share,  which  her  administrator,  after  her  death, 
was  entitled  to  recover. 

Dktisb  of  Interest  or  Fitnd,  there  being  no  trustees  interposed,  and  na 
investment  directed,  will,  without  more,  cany  an  absolnte  estate  in  the 
fund  to  the  devisee. 

Appeal  by  Samuel  Silknitter  and  others,  the  children  and 
grandchildren  of  Henry  Silknitter,  deceaeed,  from  the  decree 
of  the  orphans'  court,  in  the  matter  of  the  distribution  of  the 
estate  of  deceased,  under  his  will.  Henry  Silknitter  devised 
to  his  wife  certain  real  and  personal  property  for  her  own  use 
during  her  widowhood.  After  this  time  this  part  of  his  real 
and  personal  property  was  to  be  sold  by  his  executors,  and  the 
proceeds  to  be  divided  among  all  his  children  or  their  heirs  or 
assigns  in  equal  shares.  He  further  provided  that  the  balance 
or  residue  of  his  estate  which  had  not  been  devised  to  his  wife 
for  life,  should  be  sold,  and  the  proceeds  equally  divided 
among  his  children,  excepting  his  daughter  Barbara,  who  was 
to  have  only  the  interest  of  one  share  during  life.  It  was  con- 
tended that  the  share  given  to  Barbara  was  only  a  life  estate^ 
pnd  did  not  vest  in  her  absolutely.  This  was  the  matter  in 
controversy  before  the  auditor,  who  was  appointed  to  distribute 
the  fund.  The  auditor  decided  that  Barbara  was  entitled  io 
an  absolute  interest  in  the  whole  sum.  The  orphans'  court 
confirmed  the  report,  and  directed  that  the  fund  in  court,  vix., 
$1,411.30,  being  the  one  tenth  of  the  balance  of  the  real  and 
personal  estate  of  deceased,  should  be  paid  to  the  administra- 
tor  of  Barbara  Silknitter,  deceased,  which  was  the  error  as- 
signed. 

John  L.  Mayor  J  fiir  the  appellants. 

Idoae  E.  Hiettery  for  the  appellee. 

By  Court,  Thompson^  J.  We  have  enough,  I  think,  in  the 
plain  language  of  this  will,  to  enable  us  to  interpret  it  accn- 
rately,  without  drawing  heavily  on  what  are  sometimes  called 
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artificial  rules  of  constrnction  or  aids  to  interpretation.  In 
the  first  place,  it  seems  clear  that  the  testator  intended  to  dis- 
pose by  his  will  of  his  entire  estate;  for  he  directs  the  real 
and  personal  estate  devised  to  his  wife  to  be  sold  after  her 
death  by  his  executors,  and  *'  the  proceeds  to  be  distributed 
among  all  my  children,  their  heirs  and  assigns,  in  equal 
shares";  and  then  he  provides  for  the  sale  and  distribution  of 
the  proceeds  of  the  "  balance  or  residue  "  of  his  real  and  per- 
sonal estate  which  had  not  been  devised  for  life  to  his  wife, 
and  distinctly  designates  how  these  proceeds  are  to  be  dis- 
tributed, and  to  whom.  It  is  quite  plain,  therefore,  that  ho 
intended  to  make  a  full  disposition  of  his  entire  estate. 

The  question  involved,  then,  is,  What  interest  did  the  tes- 
tator give  his  daughter  Barbara?  Was  it  an  absolute  gift  of 
one  share  of  the  proceeds  of  the  real  and  personal  estate,  which 
had  not  been  devised  for  life  to  his  widow,  limited  in  its  enjoy- 
ment to  the  annual  interest  during  life;  or  was  it  simply  a  life 
estate,  with  a  resulting  intestacy  as  to  the  remainder?  These 
are  the  respective  positions  of  the  litigants  here;  the  latter, 
that  of  the  appellants,  and  the  former  that  of  the  appellees. 
As  to  the  share  of  Barbara  in  the  proceeds  of  the  property,  real 
and  personal,  devised  to  her  mother  for  life,  there  is  no  dis- 
pute. She  had  an  unqualified  estate  in  that.  If  she  had  not 
also  the  same  estate  in  the  latter  portion  devised,  to  be  dis- 
tributed to  his  children,  then  was  the  intention  of  the  tes- 
tator to  dispose  of  his  whole  estate  by  will  disappointed.  For 
if  she  had  but  a  life  estate,  the  remainder  was  undisposed  of. 

In  item  fifth  of  the  will,  the  testator,  after  directing  his  ex- 
ecutors to  sell  and  dispose  of  the  residue  of  his  real  and  per^ 
Bonal  property,  directs  that  the  proceeds  of  it  shall  be  "dis- 
tributed amongst  [his]  my  ten  children  and  their  heirs,  in  man- 
ner following,  to  wit:  ....  Sixth.  It  is  my  will  that  my  three 
sons  [naming  them]  shall  have  and  receive  from  my  estate 
two  hundred  dollars  each,  of  the  first  money  coming  from  my 
said  real  estate,  over  and  above  the  rest  of  my  children. 
Further,  it  is  my  will  that  the  balance  or  residue  of  my  estate 
shall  be  divided  equally  amongst  all  my  ten  children,  heirs  or 
assigns,  except  my  daughter  Barbara,  who  was  intermarried 
to  Christian  Snyder,  now  a  widow.  She  is  to  have  only  the 
interest  of  one  share  during  life,"  etc. 

It  is  apparent  that  item  fifth  was  the  disposing  clause  of  the 
will,  and  that  unmistakably  gives  an  absolute  estate  in  one 
share  to  Barbara.    Whatever  he  gave  in  that  clause  was  to  his 
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'^  children  and  their  heirs."  Item  sixth,  as  expressly  stated, 
was  principally  devoted  to  define  the  mode  of  distribution  and 
the  manner  of  enjoyment,  and  in  that  he  limits,  or  attempts 
to  do  so,  his  daughter  Barbara  to  the  interest  of  her  sluue  for 
life.  I  say  her  share,  for  he  had  expressly  given  her  a  shaie 
in  his  estate  by  item  fifth.  That  Barbara  asked  no  more  dur- 
ing her  life  does  not  prove  that  she  had  not  a  greater  estate 
than  a  mere  life  estate.  There  was  no  bequest  over  of  the 
remainder  of  Barbara's  estate,  and  if  there  was  a  remainder,  of 
that  the  testator  died  intestate.  It  equally  appears,  from  the 
absence  of  a  residuary  clause,  that  each  child  was  supposed  to 
have  gotten  all  that  was  intended  in  their  respective  specific 
legacies,  and  this  strengthens  the  idea  that  there  was  to  be  no 
remainder  of  Barbara's  estate.  The  words  of  the  will  being 
sufficient  to  give  her  an  absolute  interest,  and  the  subjoined 
provision  only  operating  on  the  manner  of  enjoyment,  these 
things,  taken  in  connection  with  an  evident  intent  of  the  testa- 
tor to  dispose  of  his  entire  estate,  and  the  absence  of  any 
residuary  clause,  all  show  that  the  bequest  to  Barbara  was  of 
an  entire  share.  Strictly  the  devise  to  her  of  the  interest  of 
the  fund,  there  being  no  trustees  interposed  and  no  investment 
directed,  would,  without  more,  have  carried  an  absolute  estate 
in  the  fund  to  her:  Adamsork  v.  Armitagej  19  Ves.  416; 
Earl  V.  QWm,  1  Johns.  Ch.  494;  Schriver  v.  Oobeau,  4  Watts, 
130;  Garret  v.  Rex,  6  Id.  14  [31  Am.  Dec.  447];  Hellman  v. 
Hellman,  4  Bawle,  444.  Without  this  implication,  however, 
we  think  the  will  gave  her  an  absolute  estate,  and  that  it  must 
go  to  her  administrator  for  payment  of  debts,  and  the  residue 
after  that  to  her  heirs. 

Decree  affirmed  at  the  costs  of  the  appellants. 

Tbx  PRmciPAL  CASE  WAS  GiTE^  in  ShuUfB  Estate^  62  Pa.  St  264^  to  the 
point  that  a  limitation  over  on  the  death  of  the  first  taker,  or  a  direction  that 
the  interest  of  money,  or  the  rent,  etc.,  shaU  be  paid  to  him  annnaUy  for  \ii% 
or  a  power  of  sale  to  another,  with  an  order  to  inyeet  the  proceeds  dnring 
the  life  of  the  first  beneficiary,  and  to  afterwards  pay  them  over  to  another 
donee,  is  evidence  that  he  has  but  an  estate  or  interest  for  life.  The  second 
of  these  dispositions,  said  the  court,  might  not  of  itself  be  sufficient  to  over- 
come the  force  of  a  prior  gift  of  a  fee  in  express  words,  as  was  held  in  the 
principal  case.  "In  that  case,  there  was  not  only  a  gift  to  the  beneficiary^ 
her  heirs,  and  sssignw,  but  the  absence  of  any  gift  over.  Bat  it  has  not  bean 
doubted  that  a  limitation  over  after  the  death  of  the  fiirst  taker,  and  a  power 
of  sale  in  another,  with  directions  to  invest  and  pay  the  interest  to  the  ben^ 
ficiary  during  life,  and  after  his  death  the  principsl  over,  are  utterly  inocn- 
sistent  with  the  existence  of  a  fee,  or  abaolnte  interest^  in  such  a  donM.  They 
are  not  only  inconsistent^  bat  they  wiU  reduce  a  fee  eacptBMly  dvvised  to  aa 
esUte  f or  life  "i  Id 
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Parol  Aorebmbnt  bt  Onx  Pebson  to  Purchase  Land  and  Covvtr  It  to 
Another,  whenever  Advances  are  Kxfaid,  is  Void  under  the  stat- 
ute of  frauds;  and  an  entry  by  the  latter  upon  the  land  before  it  is  pur- 
chased  by  the  former  is  not  such  possession,  under  and  in  part  execution 
of  the  contract,  as  will  take  it  out  of  the  statute. 

Patxent  or  Purchase-money  will  No^r  of  Itself  Take  Parol  Sale  of 
land  out  of  the  statute  of  frauds.  There  must  also  be  a  distinct  and 
notorious  transmission  of  the  possession  from  one  party  to  the  other. 

Ejectment  by  B.  B.  Myers  against  G.  Byerly  for  a  lot  of 
ground.  Byerly  contracted  for  the  lot  under  the  circumstances 
stated  in  the  opinion.  This  action  was  brought  July  30, 1861. 
Myers  purchased  the  lot  in  question  from  H.  Musselman,  the 
owner,  but  the  date  of  such  purchase  does  not  appear.  Byerly 
Went  into  possession,  and  exercised  acts  of  ownership.  De- 
fendant never  paid  any  rent  or  money  on  account,  even  after 
plaintiff's  purchase  of  the  lot,  but  on  or  about  April  1,  1860, 
tendered  plaintiff  $160,  the  alleged  price  of  the  lot,  and  the 
amount  of  a  note  and  book-account,  which  he  held  against 
him,  demanding,  at  the  same  time,  a  deed  in  pursuance  of  the 
agreement.  This  tender  was  repeated  on  the  trial,  and  on 
being  refused,  the  money  was  paid  into  court.  Myers  contended 
that  no  such  conversation  as  that  attempted  to  be  proved  by 
the  defendant  had  ever  occurred,  but  that  if  it  had,  it  must 
have  been  at  a  time  when  he  did  not  own  the  premises^  and 
could  not,  therefore,  carry  it  out;  that  as  it  was  a  parol  under- 
standing, he  was  not  bound  to  carry  it  out;  that  after  he  had 
acquired  legal  title,  he  was  not  legally  bound  to  convey;  and 
that  the  defendant  failed  to  make  out  an  equitable  title  to  the 
property,  even  if  the  statute  of  frauds  were  not  in  his  way. 
Verdict  and  judgment  for  the  defendant,  whereupon  plaintiff 
sued  out  his  writ  of  error.  Other  facts  are  stated  in  th« 
opinion. 

D.  O.  Eshdman  cmd  J,  E.  Hiestetj  for  the  plaintiff  in  error. 

J.  B.  Amwake  and  A.  H.  Hoody  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  It  is  not  possible  to  sustain  the 
Judgment  in  this  case.  No  such  contract  by  parol,  and  such 
part  execution  of  it  as  were  necessary  to  take  the  case  out  of 
the  statute  of  frauds  and  perjuries,  were  proved  by  the  defend- 
ant. The  only  thing  like  a  contract  between  the  parties  was 
made  before  the  plaintiff  had  any  title,  or  even  a  contract  for 
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the  ground  in  question,  and  it  was  to  this  effect,  as  testified  to 
by  the  witness  who  was  present,  when  it  was  stated  over  by 
Myers  in  presence  of  Byerly:  Myers  said  that  he  was  to  fur- 
nish the  money  to  pay  for  the  lot,  and  take  the  deed  in  his 
own  name,  and  whenever  Byerly  could  pay  for  it,  it  belonged 
to  him;  and  it  made  no  difference  how  much  money  he  would 
pay  at  a  time,  and  no  difference  at  what  time  in  the  year  or 
week,  he  would  receive  it,  and  give  him  a  credit  for  it.  This 
was  all  that  was  said  about  the  bargain  at  the  time.  On 
cross-examiDation,  the  witness  testified  that  the  bargain  was 
stated  over  at  the  request  of  Byerly,  ''who  called  me  up  as  a 
witness,"  and  from  this  it  was  proper  to  infer  the  assent  of 
Byerly  to  it.  Talk  between  the  parties  afterwards,  and  dec- 
larations of  the  plaintiff  alone,  in  no  way  changed  this  pre- 
sentation of  the  contract.  It  was  indefinite  in  every  particular 
as  to  quantity,  location,  price,  time  of  payment  of  purchase- 
money,  and  execution  of  the  deed.  Possession  was  taken, 
says  one  witness,  in  January,  1858,  and  all  agree  that  the 
ground  was  occupied  by  the  defendant  before  the  purchase  by 
the  plaintiff,  or  any  contract  by  him  with  the  owner  to  pur- 
chase. It  is  evident,  therefore,  that  the  possession  of  the 
defendant  was  not  delivered  to  and  taken  by  him  in  part 
execution  of  the  contract.  His  title  could  only  commence,  as 
against  Myers,  after  the  latter  had  acquired  a  right  to  the 
property  himself.  The  bargain  was  only  applicable  to  it  as 
and  when  it  became  the  property  of  the  plaintiff;  not  a  word 
exists  to  show  that  it  was  intended  to  be  applicable  to  a  mere 
expectancy.  Even  if  this  had  been  so,  I  do  not  see  how  it 
could  be  sustained  as  a  parol  contract,  which  might  be  so  far 
executed  as  not  to  be  within  the  statute. 

The  plaintiff  had  no  possession  to  deliver  when  the  defend- 
ant entered,  and  this  essential  clement  to  avoid  the  statute 
did  not  and  could  not  exist.  The  possession  continued  after 
the  plaintiff  purchased,  was  far  from  being  equivalent  to 
possession  taken  under  him,  pursuant  to  a  contract  with  him 
and  in  part  performance  of  it.  It  possessed  none  of  the  quali- 
ties of  livery  of  seisin,  distinct  and  notorious  transmission  of 
the  possession  of  the  one  to  the  possession  of  the  other  party, 
which  really  is  the  foundation  of  the  rule,  for  the  exception  of 
such  a  contract  out  of  the  statute  of  frauds.  The  tender  of 
purchase-money  was  of  no  consequence,  unless  the  possession 
had  been  shown  to  have  been  delivered  and  taken  for  the  pur- 
pose already  stated     Payment  of  money  will  not  take  a  parol 
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Bale  out  of  the  statute.  It  may  be  a  misfortune  to  the  defend- 
ant that  he  trusted  to  the  assurances  of  his  neighbor,  but  it 
cannot  be  remedied  in  the  manner  proposed  in  this  case. 
Unless  on  another  trial  he  can  show  a  very  different  state  of 
facts,  he  cannot  hold  the  land,  but  possibly  he  may  have  an- 
other remedy  which  may  be  adequate  to  redress  any  wrong  he 
may  have  suffered.  As  the  second  point  of  the  plaintiff  con- 
tained a  proper  estimate  of  the  evidence  as  well  as  the  duty  of 
the  court  in  a  case  of  this  kind,  it  should  have  been  affirmed, 
and  would  have  carried  his  case,  and  this  was  clearly  his 
right  under  the  evidence. 
Judgment  reversed,  and  venire  de  novo  awarded. 


Patmknt  or  PuBOHASB-MomET  wnx  NOT  or  Itsxlf  Takr  Pabol  Sale  ow 
Land  out  of  the  statute  of  frauds:  Phmock  ▼.  Clough,  42  Am.  Deo.  621,  and 
note  527;  Chngvoer  y.  Fry,  65  Id.  678,  and  note  581.  Actual  delivery  of  pos- 
session, in  pursuance  of,  and  in  part  performance  of,  a  parol  agreement  for 
the  sale  of  lands,  must  be  shown  in  order  to  take  it  out  of  the  statute  of 
frauds:  See  case  last  cited.  Part  performance  of  parol  contract  for  sale  of 
land  does  not  take  it  out  of  the  statute  of  frauds:  Box  y.  8taj\ford,  51  Id. 
142.  But  on  this  point  compare  Poorman  v.  Kilgore,  67  Id.  425;  Christy  r, 
Bamhart,  53  Id.  538;  WerUiowth  y.  Wentworth,  72  Id.  97;  Pinnock  v.  doughy 
42  Id.  521,  and  notes  to  these  cases,  showing  what  acts  constitute  part  per- 
formance of  a  yerbal  contract  so  as  to  take  the  case  out  of  the  statute  of 
frauds.  Appended  to  Okritty  y.  Barnhoprt^  53  Id.  538^  will  be  found  an  az* 
tended  note  on  the  sabjeot 
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MoHsr  18  NOT  Paid  bt  Mistakb,  ob  REOoyEBABUi  as  Such,  where  the 
payment  has  been  made  in  discharge  of  clearly  ascertained  legal  rights 
and  duties;  as  when  an  express  company  undertakes  to  carry  money, 
fails  to  deliyer  it  to  the  owner,  and  makes  good  the  loss  by  payment. 
The  owner  has  a  right  to  payment,  and  the  law  would  compel  the  com- 
pany to  make  it. 

OwNBB  OB  Bank  Notb^  WmoH  hayb  bbxn  Dbstbotxd  icat  Rboovxb  the 
amount  from  the  bank  which  issued  them,  upon  proof  of  their  destruc- 
tion. 

Patxbnt  bt  Cabbixb  bob  Goods  Lost  in  Tbansitu  Tbansfxbs  Pbobkbtt 
in  them  to  the  carrier. 

SZFBE88  Ck)MPANT  19  LlABLB  BOB  FaILITBB  OF  ITS  AOBNT  to  deUTOT  bank 

notes  which  the  company  has  undertaken  to  carry. 
Obdinabilt,  Emflotbb  18  NOT  Bjesponsiblb  to  third  parties  for  willful 

wrong  of  seryant,  eyen  in  the  course  of  his  employment. 
Aabnt's  Wanton  Destbuction  ob  Bank  Notbs  which  an  express  company 

liM  undertaken  to  carry  is  a  gross  yiolation  of  the  duties  for  which  he 


600  Hagbbbtown  Bank  v,  Adams  Expbebs  Co.      [Penn. 

wai  employed,  and  cannot  be  impnted  to  the  company  as  their  wrongfcil 
act. 
DniBUcnoN  ot  Ehfloteb's  Pbopkbtt  bt  VvFAinnruL  Skryabt.  — Where 
an  ezpreae  company  undertook  to  delirer  certain  bank  notes  to  the  bank 
which  iasned  them,  but  failed  to  do  bo  on  acconnt  of  the  company'a  agent 
having  stolen  them  during  the  passage,  and  became  the  owner  of  the 
notea  by  settlement  with  the  bank,  it  was  a  fraud  on  the  company,  and 
not  on  the  bank,  after  such  settlement,  for  the  agent  to  surreptitioaslj 
destroy  the  notes. 

BXTRBBS    COMPANT  KAT    ReOOVXB  fOB   DeSTBOTED  BaNX  Nom  WHKV.  — 

Where  notes,  issued  by  a  bank,  are  sent  to  it  through  an  express  com- 
pany, and  while  in  tnmsit  a  part  are  stolen  by  an  agent,  who  destroys 
them  after  the  amount  has  been  paid  to  the  bank  by  the  company,  the 
property  in  the  notes  is,  by  that  payment,  transferred  to  the  oompaay* 
who,  on  preying  the  destruction,  are  entitled  to  recover  the  amount  from 
the  bank. 
No  hLux  Losx3  BIS  Right,  etthjeb  to  Rbal  ob  Pebsoital  Pbofxbtt,  or 
to  a  chose  in  action,  by  losing  the  evidence  of  it;  but  if  he  cannot  pro- 
duce the  primary  evidence,  he  is  bound  to  acconnt  for  its  absence,  and 
to  produce  secondary  evidence  that  shall  be  reasonably  satisfactory  to  a 
court  and  jury. 

QUAimTT  AND    ChABACTEB    Of    EVIDENCE    &ELATINO    TO    DESTBUCnON    OF 

Bank  Notes  is  for  the  jury,  and  where  the  evidence  has  been  dearly 
and  fairly  submitted  to  them,  their  finding  on  the  question  is  conclusivei» 
WinrEss  Called  to  Testitt  against  his  Intebest  is  Lbqallt  Ck)MPE- 
TENT,  notwithstanding  his  physical  and  moral  infirmities,  where  hii 
testimony  has  been  referred  to  the  jury  with  all  proper  cautions  and  in- 
structions. 

Tbebpass  on  the  case  brought  by  the  Adams  Express  Com* 
pany  against  the  Hagerstown  Bank  to  recover  $3,315  of  the 
notes  of  the  bank,  which  the  plaintiff  averred  were  the  prop- 
erty of  the  express  company,  and  which  had  been  canceled  or 
destroyed,  whereby  the  bank  was  relieved  from  all  liability  to 
redeem  them.  It  appeared  that  on  October  6, 1860,  a  package 
containing  $9,455  of  Hagerstown  Bank  notes  was  made  up  at 
the  Merchants'  Bank  of  Baltimore,  and  received  by  the  Adams 
Express  Company,  to  be  delivered  to  the  Hagerstown  Bank. 
When  it  was  opened  on  October  8th,  by  the  bank  at  Hagers- 
town, it  contained  but  $6,095,  $3,360  having  been  abstracted 
from  the  package,  and  a  bundle  of  newspapers,  cut  to  the 
proper  size,  substituted.  Thq  company  was  informed  of  the 
loss,  and  its  superintendent,  Mr.  Bingham,  on  October  llth, 
went  to  Hagerstown  and  gave  his  check  to  the  cashier  for  the 
amount  of  the  loss,  obtaining,  at  the  same  time,  the  cashier'i 
receipt  therefor.  The  company  then  earnestly  endeavored  to 
ascertain  by  whom  the  money  had  been  taken.  Circumstances 
indicated  a  young  man  named  Oliver  B.  Simmons,  who  was 
subject  to  occasional  attacks  of  insanity,  and  who  was  then 
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temporarily  employed  by  the  compaDy,  as  the  person  who 
had  taken  it.  He  was  privately  questioned  as  to  his  knowl- 
edge of  the  loss,  and  upon  being  assured  that  he  would  not  be 
prosecuted  if  he  told  the  truth  about  the  matter,  he  confessed 
that  he  had  taken  the  money  from  the  package,  at  the  ex- 
press office  in  Harrisburg  on  October  8th,  about  one  o'clock  in 
the  morning;  that  he  took  it  home  to  his  father's  house,  and 
put  it  in  a  box,  where  it  remained  until  October  13th,  when 
he  took  it,  forty-five  dollars  excepted,  to  Wetzel's  Swamp,  about 
two  miles  from  Harrisburg,  and  burned  it  there.  The  amount 
of  the  sum  burned  was,  therefore,  according  to  the  confession, 
$3,315.  After  this  confession,  Simmons,  accompanied  by  four 
gentlemen,  went  to  the  place  where  he  said  he  had  destroyed 
the  notes.  A  quantity  of  cinders  and  ashes  were  found,  show- 
ing the  character  of  the  paper  burned.  There  were  also  found 
a  number  of  pieces  of  Hagerstown  Bank  notes,  which  were 
produced  and  identified  at  the  trial.  From  the  evidence  on 
the  trial  it  was  shown  that  young  Simmons,  at  the  time  he 
broke  the  package  and  took  the  notes,  was  in  "  one  of  his 
spells,"  or  fits  of  insanity,  and  it  was  also  proved  that  after 
these  attacks,  he  had  always  a  clear  and  distinct  recollection 
of  all  that  took  place  while  his  mind  was  under  their  influ- 
ence. There  was  only  one  error  assigned  as  to  the  admission 
of  evidence,  which  was  to  the  deposition  of  Oliver  B.  Sim- 
mons, because  of  his  interest  in  the  question,  the  want  of  au- 
thority for  the  execution  of  the  release,  which  was  offered  for 
the  purpose  of  restoring  his  competency,  and  the  inducements 
held  out  to  him  by  the  promise  not  to  prosecute  if  he  would 
make  a  full  confession.  The  case  depended  mainly  on  the 
evidence  of  Simmons,  but  the  jury  were  instructed  to  examine 
it  with  great  care,  as  it  was  certainly  subject  to  deep  distrust 
unless  strongly  corroborated.  "  By  his  own  confession,"  said 
the  judge  below,  "  he  was  either  a  felon  or  a  madman.  In  the 
former  case,  you  would  distrust  him  on  account  of  moral 
obliquity;  and  in  the  latter,  from  want  of  memory,  perverted 
judgment,  or  the  imagining  of  matters  which  never  existed, 
as  is  often  the  case  with  the  insane,  and  one  of  the  evidences 
of  this  malady.  You  will,  on  the  other  hand,  bear  in  mind 
the  statement  of  Dr.  Curwin  and  his  father,  as  to  his  memory 
during  former  attacks  of  the  malady,  and  the  corroborating 
facts  proved  by  Mr.  Wier  and  General  Williams.  The  evidence 
of  a  felon,  or  an  avowed  accomplice,  is  sufficient  in  law  to  con- 
vict of  the  highest  crime,  when  substantially  corroborated,  and 
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consequently  should  have  some  weight  in  civil  proceedings. 
To  pass  on  the  credibility  of  witnesses,  is  one  of  the  most  im- 
portant functions  of  a  jury;  and  it  is  peculiarly  their  province. 
The  credibility  of  this  witness,  and  the  correctness  of  his  state- 
ment, are  submitted  to  your  careful  consideration."  The  jury 
were  also  instructed  that  if  the  notes  were  destroyed  they 
could  never  be  presented,  and  that  therefore  no  loss  could  ac- 
crue to  the  bank;  and  that  if  not  destroyed,  the  plaintiffs 
could  not  recover.  The  case,  said  the  court,  turns  on  that 
fact,  and  is  a  question  for  the  jury.  Verdict  and  judgment 
for  the  plaintiffs  for  $3,315,  and  defendants  sued  out  their  writ 
of  error. 

John  A.  Fisher  and  James  McCormichy  Jr.^  for  the  plaintifb 
in  error. 

J,  O.  Kunkel  and  R,  A.  Lamberton,  for  the  defendants. 

By  Court,  Woodward,  J.  We  agree  with  the  learned  coon- 
sel  of  the  plaintiff  in  error  that  the  money  in  controversy  was 
not  recoverable  as  for  money  paid  by  mistake.  There  was  no 
mistake  of  facts  in  the  payment.  The  express  company  had 
midertaken  to  carry  $9,455  of  money  from  Baltimore  to  the 
Hagerstown  Bank.  It  was  the  bank's  property,  and  the  car- 
rier was  bound  by  law  to  deliver  it  to  them.  An  agent  or 
clerk  of  the  express  company  stole  $3,360  from  the  package 
during  its  passage.  It  was  the  duty  of  the  company  to 
make  good  this  sum  to  the  bank.  The  bank  could  have 
recovered  against  them  at  law.  When  Colonel  Bingham,  there- 
fore, on  the  11th  of  October,  paid  to  the  bank  $3,360  in  settle- 
ment of  the  claim,  he  did  only  what  the  law  would  have  com- 
pelled his  company  to  do,  and  the  bank  received  only  what 
they  were  entitled  in  equity  and  good  conscience  to  receive 
and  retain.  So  far  from  being  a  payment  in  mistake  of  legal 
rights  and  duties,  it  was  a  payment  in  discharge  of  clearly 
ascertained  legal  rights  and  duties. 

But  the  consequence  of  such  settlement  and  payment  was 
to  transfer  the  property  in  the  notes  from  the  bank  to  the  ex- 
press company.  The  bank  having  received  the  value  of  the 
notes  had  no  further  right  to  the  notes  themselves,  and  were 
bound  to  redeem  them  when  presented,  as  they  would  redeem 
any  other  paper  issued  by  them.  Simmons,  the  company's 
agent,  had  the  custody  of  the  notes,  but  he  had  acquired  no 
property  in  them,  for  he  had  taken  them  from  his  employers 
feloniously.    He  was  bound  in  law  and  conscience  to  return 


1863.]       Haoebstown  Bank  v.  Adams  Express  Co.  503 

• 

them  to  his  employers,  in  whom  the  title  had  now  vested 
absolutely;  and  whilst  he  retained  the  custody,  he  must  be 
considered  as  holding  in  trust  for  them.  Whatever  of  the 
notes  he  passed  away  was  the  company's  loss,  and  whatever 
he  destroyed  inured  to  their  benefit,  for  it  entitled  them  to 
claim  so  much  money  from  the  bank  as  for  destroyed  notes  of 
their  issue. 

It  is  argued  that  a  wanton  destruction  by  their  own  agent 
could  give  the  company  no  right  of  action.  To  this  we  cannot 
assent.  Even  if  a  careless  and  unintentional  destruction  of 
bank  notes  by  an  agent,  in  the  course  of  his  duties,  would  not 
give  the  principal  an  action  against  the  bank  that  issued  them, 
a  proposition  which  we  do  not  mean  to  aflfirra,  it  is  very  clear 
that  a  wanton  destruction  by  a  faithless  agent,  not  in  pursuit 
of  the  duties  for  which  he  was  employed,  but  in  gross  violation 
of  them,  cannot  be  imputed  to  the  company  as  their  wrongful 
act.  It  was  their  duty  to  employ  honest  and  faithful  agents, 
and  when  in  pursuit  of  their  calling  as  common  carriers,  their 
agent  failed  to  deliver  all  the  money  they  undertook  to  deliver, 
they  were,  as  I  have  before  said,  clearly  responsible  to  the 
bank  for  his  negligence  and  fraud.  But  when,  by  settlement 
with  the  bank,  the  company  had  become  the  owner  of  the 
notes  in  question,  it  was  a  fraud  on  them,  not  on  the  bank,  to 
surreptitiously  destroy  the  notes.  It  was  like  a  malicious 
destruction  of  any  other  property  of  the  employer  by  an  un- 
faithful servant.  What  right  has  the  bank  to  profit  by  his 
fraud  on  his  employers?  By  what  rule  of  law  or  of  morals 
can  they  adopt  his  wrongful  act  and  appropriate  it  to  their 
benefit?  Ordinarily,  an  employer  is  not  responsible  to  third 
parties  for  the  willful  wrong  of  a  servant,  even  in  the  course  of 
his  employment;  but  here  was  an  act,  the  destruction  of  the 
notes,  which  was  not  in  the  course  of  the  agent's  duties,  which 
was  not  injurious  to  the  bank,  for  if  not  destroyed,  the  bank 
was  more  certainly  liable  to  redeem  the  notes  than  if  they 
were  destroyed,  but  which  was  a  great  wrong  to  the  employers, 
and  to  nobody  else.  Now,  to  treat  the  bank  as  the  injured 
party,  and  the  express  company  as  the  wrong-doer,  would  be 
an  extremely  artificial  view  of  the  case,  and  a  strange  inversion 
of  legal  principles. 

The  real  question  in  the  case  was,  whether  there  was  ade- 
quate evidence  of  the  destruction  of  the  notes.  Upon  general 
principles  of  law,  no  man  loses  his  right,  either  to  real  or  per- 
sonal property,  or  to  a  chose  in  action,  by  losing  the  evidence 
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of  it;  bat  if  he  cannot  produce  the  primary  evidence,  he  is 
bound  to  account  for  its  absence,  and  to  produce  secondary 
evidence  that  shall  be  reasonably  satisfactory  to  a  court  and 
jury.  As  long  as  a  bank  note  exists,  the  bank  is  liable  to 
redeem  it  in  the  hands  of  the  bearer,  and  therefore  it  is  neces- 
sary for  a  party  who  calls  on  a  bank  to  redeem  notes  without 
producing  them,  to  prove  something  more  than  mere  loss,  be- 
cause, though  lost  to  the  real  owner,  the  bank  remains  liable 
to  the  finder.  But  if  their  destruction  can  be  shown,  there  is 
an  end  of  the  bank's  liability  to  some  casual  holder,  and  the 
owner  may  recover  them.  The  cases  are  all  cited  in  the  argu- 
ment, two  of  the  best  of  which  are  BvUet  v.  Bank  of  Pennsylr 
ffania,  2  Wash.  C.  C.  172,  and  Martin  v.  Bank  of  United  States^ 
4  Id.  255,  both  of  which  were  cases  in  .which  the  owners  of 
bank  notes  had  cut  them  in  twain,  and  lost  one  part  and  pre- 
sented only  the  other  part.  The  banks  were  held  liable  as  for 
destroyed  notes.  In  such  cases,  the  evidence  is  complete,  for 
the  part  produced  is  sufficient  to  identify  the  note,  and  the 
mutilation  and  loss  of  half  is  the  destruction  of  the  whole  for 
all  legal  purposes.  The  case  most  relied  on  for  the  plaintiff 
in  error  is  that  of  Tower  v.  AppUton  Banky  decided  in  the 
supreme  court  of  Massachusetts  in  1862,  and  reported  in  3 
Allen,  387.  "There  was  evidence  tending  to  show  that  the 
plaintiff  left  the  bills  in  question  in  his  trunk  in  his  room,  in 
a  house  in  Chicago,  which  was  burned  within  an  hour  after- 
wards, and  that  no  person  entered  the  room  after  he  left  it, 
and  that  the  trunk  and  its  contents  were  burned  with  the 
house."  This  is  all  the  account  the  report  gives  us  of  the  evi- 
dence, and  the  court  held  it  insufficient  to  prove  destruction  of 
the  bank  notes.  The  court  intimated  that  if  "  the  bills  were 
shown  to  be  actually  destroyed  beyond  all  question  or  contro- 
versy," the  bank  would  be  liable,  but  such  proof  as  was  before 
them  they  held  insufficient. 

And  so  it  is  maintained  in  this  case,  that  there  was  a  defect 
of  proof  On  the  main  point.  On  looking  through  it,  we  think 
the  court  could  do  no  less  than  submit  it  to  the  jury,  and  we 
cannot  conceive  how  it  could  have  been  submitted  in  a  man- 
ner more  clear  and  fair.  The  precise  amount  of  notes  burned 
was  not  fixed,  except  inferentially,  but  the  jury  had  ample 
grounds  for  the  inference  they  made. 

The  witness  Simmons  was  legally  competent,  notwithstand- 
ing his  physical  and  moral  infirmities,  for  he  was  called  to 
testify  against  his  interest.    His  testimony  was  referred  to  the 
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jury  with  all  proper  cautions  and  instmctionB,  and  we  have  no 
right  to  presume  that  any  more  weight  was  given  to  it  than  it 
deserved. 

On  the  whole,  we  think  the  evidence  of  destruction  was  such 
as  the  court  were  bound  to  submit,  and  it  having  satisfied  the 
jury,  it  must  satisfy  us. 

It  is  said  the  narr.  was  not  founded  on  a  destruction  of  the 
notes,  but  this  is  a  clear  mistake.  The  destruction  and  can- 
cellation of  the  notes  is  alleged  as  a  substantive  ground  of 
recovery. 

The  judgment  is  afi&rmed. 

If  Bank  Notes  bs  Destboted,  the  owner  may  recover  their  amoimt  from 
the  bank  in  an  action  at  law:  Roaa  y.  Bank  qfBurUngtoUf  15  Am.  Dec.  G64. 

Express  Cobcpany  is  Common  Gabbier  and  Bound  to  Deliver  pack- 
ages intrusted  to  ita  c^e:  BcMwin  v.  American  Ex.  Co.,  74  Am.  Dec.  190,  and 
note  193. 

Master's  Liabiutt  pob  Wanton  Act  of  his  Servant:  Wright  v.  Wil- 
cox, 32  Am.  Dec.  607,  and  note  511;  Steamhoal  Co.  v.  IJousaionic  B.  B.  Co., 
63  Id.  154;  note  to  Moir  v.  Hopldna,  63  Id.  315;  McOuire  v.  Ch-atU,  G7  Id.  49, 
and  note  GO.  The  master's  liability  for  the  torts  of  his  servant  is  discnssed 
in  an  extended  note  to  Ware  v.  Barataria  etc.  Canal  Co.,  35  Id.  192-201. 

Principal's  Liability  for  Wanton  and  Wrongful  Acts  of  his  Agent: 
See  note  to  MerriUs  v.  Tariff  Mfg.  Co.,  27  Am.  Dec.  688;  Wrigld  v.  Wilcox, 
82  Id.  507,  and  note  511;  Locke  v.  Stearns,  35  Id.  382;  Meares  v.  Cornmiac 
mmers  qf  Wilmington,  49  Id.  412;  JoJinson  v.  Barber,  50  Id.  416,  and  note 
419;  Motr  v.  Hopkins,  63  Id.  312;  New  Orleans  etc.  B.  B.  Co.  v.  AUbriiton,  75 
Id.  98. 
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[45  Pennsylvania  State,  4S6.] 

Equitt  JuBisDicnoN  Extends  to  Cases  of  Fraud. 

Abstract  Right  to  Sever  Fixtttres  is  inherent  in  the  foil  dominion  over 
land  which  ownership  confers.  • 

Preference  among  Creditors. — Though  insolvent  owner  may  not  assign  his 
property  in  trust,  so  as  to  create  a  preference  among  his  creditors,  yet  he 
may  by  encumbrances  confessed,  or  by  direct  and  absolute  conveyances, 
prefer  one  creditor  to  another. 

Judgment  Creditors  and  Mortgagees  have  No  Estate  in  Land  of 
THEIR  Debtor,  but  both  have  liens  upon  it  which  are  entitled  to  pro- 
tection. 

KO    SUBSTTANTIAL     DIFFERENCE     ExiSTS     BETWEEN     ESTATB     AND     INTEREST 

Owned  by  Mortgagees  and  Judgment  Creditors;  diversities  that  do 
exist  have  reference  to  the  extent  and  duration  of  the  liens  and  the  rem- 
edies for  enforcing  them.  Each  class  of  such  creditors  has  an  interest  in 
preventing  hia  debtor's  land  from  being  defrauded  by  the  severance  and 
■ale- of  a  fixture  therefrom. 
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Fraudxtudit  CHARACTrER  09  SxYSRAiroi  ow  FiZTUBB  miut  be  detenimMd  bj 
the  circamstances  of  each  case. 

WiJTB  AS  AGAINST  LiEN-HOLDERS.  —  InBolvent  debtor's  use  of  his  estate  for 
its  ordinary  purposes,  according  to  its  nature,  cannot  be  impeached  for 
fraudulent  waste.  He  may  sell,  in  the  usual  way,  the  lumber,  fire-wood, 
eoal,  ore,  fruit,  or  grain,  produced  by  his  land,  without  violating  the 
rights  of  lien-holders. 

ZnOLVXNT  OWNSB  OF  RSALTT  EKOUMBKBED  BT  JuDOMZMT  AND  OfHEB  LiUIS 

HAS  No  RioHT  TO  DiSANNSX  MACHINERY,  which  forms  a  fixture  in  a 
mill  or  manufactory  thereon,  and  to  convert  it  into  personalty,  so  that  it 
may  be  levied  upon  and  sold  upon  the  execution  of  a  subsequent  judg- 
ment creditor.  To  dismantle  such  an  establishment,  on  the  eve  of  bank- 
ruptcy, is  to  destroy  its  customary  use  and  to  defraud  lien-holders, 
whether  by  judgment  or  mortgage. 

Equity  has  Jurisdiction  of  Fraud  Committed  by  Insoltknt  Owner  of 
Realty  in  Disannexino  Fixtures  in  order  that  they  may  be  converted 
into  personalty  for  the  piirpo^so  of  paying  the  debt  of  a  honafide  creditor. 
It  will  protect  a  debtor's  land  from  all  such  wanton  and  injurious  acts  as 
are  of  the  nature  of  waste. 

JmwMXNT,  IN  England,  is  No  Lien  on  Land. — A  creditor,  therefore,  can- 
not question  the  disposition  of  his  debtor's  land,  until  he  has  executioo. 

Judgment,  in  This  Country,  is  No  Lien  on  Chattels  Personal.  —  A 
creditor,  therefore,  cannot  question  the  disposition  of  his  debtor's  goods^ 
until  he  has  execution. 

Proceeding  in  equity,  founded  on  a  bill  filed  by  D.  Stein- 
metz  and  H.  Landis  against  Jacob  Witmer  and  other  credi- 
tors of  Henry  Thoma,  and  against  the  said  Henry  Tboma. 
Thoma  was  the  owner  in  fee  of  certain  land  having  a  steam 
grist  and  saw  mill  thereon.  His  acts,  and  other  facts,  are 
stated  in  the  opinion.  Jacob  Witmer,  Jr.,  and  others,  who 
were  Thoma^s  preferred  creditors,  levied  on  the  disannexed 
fixtures.  It  was  decreed  "  that  the  defendants  must  be  re- 
quired to  replace  the  steam-engine,  and  all  the  machinery  con- 
nected therewith,  within  the  mill-house,  from  which  it  was 
removed;  and  be  perpetually  enjoined  from  selling,  disturbing, 
or  otherwise  disposing  of  the  same,  and  that  they  pay  the 
costs  of  the  suit."  From  this  decree  Jacob  Witmer,  Jr.,  for 
himself  and  the  other  respondents,  entered  this  appeal,  assign- 
ing the  decree  for  error. 

John  A,  Fisher,  for  the  appellant. 

Kunhle  and  Simonton,  and  A,  R.  Bouchter,  for  the  appellees. 

By  Court,  Woodward,  J.  In  affirming  this  decree,  we 
wish  to  be  understood  as  neither  affirming  nor  denying  the 
broad  proposition  that  equity  will,  at  the  suit  of  a  mere  judg- 
ment creditor,  interpose  to  restrain  such  acts  of  a  judgment 
debtor,  in  possession  as  owner  of  real  estate,  as  would  con- 
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Btitote  waste  at  common  law.  A  judgment  creditor  is  not 
within  the  protection  of  our  act  of  assembly  of  the  29th  of 
March,  1832  (Purdon,  1008),  until  he  has  brought  his  debtor's 
land  to  liability  to  sale  on  a  venditioni  exponas;  but  whether, 
independently  of  the  statute,  he  is  entitled  to  protection  in 
equity  before  levy  and  condemnation,  is  the  main  question 
decided  by  the  learned  judge  below,  and  the  precise  question 
which  we  do  not  mean  to  decide. 

On  another  ground,  there  is  not  the  least  difficulty  in  affirm- 
ing the  decree.  That  is  the  ground  of  fraud,  to  which,  there 
can  be  no  question,  the  equity  jurisdiction  extends.  The  case 
disclosed  by  the  bill  and  answer  is  that  of  a  plaintiff  with 
judgments  to  a  large  amount  against  a  defendant  conceded  to 
be  insolvent,  and  the  real  estate  on  which  these  judgments 
are  liens  admitted  to  be  insufficient  for  their  security.  It  con* 
sisted  of  about  forty  acres  in  Union  township,  Lebanon  County, 
with  a  steam  grist  and  saw  mill  thereon,  which  mills  con- 
tained a  steam-engine,  boilers,  and  other  machinery  neces- 
sarily connected  and  used  together,  essential  to  the  working 
of  said  mills,  and  so  annexed,  fixed,  and  imbedded  in  the 
structure  of  said  mills  as  to  be  part  of  the  freehold.  The  de- 
fendant admitted  that  he  detached  the  steam-engine  and  con- 
verted it  into  personalty,  for  the  purpose  of  enabling  certain 
of  his  creditors  to  levy  upon  it,  and  sell  it  in  satisfaction  of 
their  claims.  He  claims  to  have  done  this  on  his  own  mere 
motion,  and  without  confederacy  with  the  creditors  for  whose 
benefit  it  was  done;  but  he  admits  that  they  levied  on  it  as 
personalty,  and  thus  appropriated  to  themselves  the  benefits 
of  his  act,  if  they  did  not  help  him  to  perform  it.  They  were 
subsequent  judgment  creditors  to  the  plaintiff  in  this  bill,  and 
had  no  legal  right  to  be  first  paid  out  of  the  debtor's  property. 
If  the  real  estate,  before  severance  of  the  engine,  was  inade- 
quate to  secure  prior  lien  creditors,  it  is  manifest  the  sever- 
ance, which  sensibly  impaired  the  value  of  the  estate,  was  a 
great  wrong  done  to  them.  The  learned  judge  pronounced  it 
a  palpable  fraud  and  an  illegal  preference  of  creditors.  When 
the  principle  was  pressed  upon  him,  that  equity  will  not  ordi- 
narily restrain  the  sale  of  chattels  after  they  have  been  severed 
from  the  freehold,  he  put  himself  distinctly  on  the  ground 
that  the  acts  of  Thoma  were  a  fraud  in  law,  "intended  and 
calculated  to  give  a  later  judgment  creditor  an  advantage  over 
an  earlier  one,  and  that  all  the  parties  defendants  were  par- 
ticipants in  the  fraud,  and  cannot  take  advantage  of  theil 
own  wrong." 
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This  was  the  true  ground  of  the  decree,  and  it  is  upon  this 
ground  we  affirm  it. 

It  is  due,  howeyer,  to  the  yery  able  argument  that  has  been 
submitted  on  the  part  of  the  plaintiff  in  error,  that  we  should 
notice  its  main  positions. 

It  is  maintained,  in  the  first  place,  that  it  is  the  right  of  an 
owner  of  realty,  though  insolyent,  to  disannex  fixtures  and  to 
conyert  them  into  personalty,  with  the  yiew  of  paying  the 
debt  of  a  bona  fide  creditor. 

The  abstract  right  to  seyer  fixtures  is  unquestionably  in* 
herent  in  the  full  dominion  oyer  land  which  ownership  confers, 
and  though  an  insolyent  owner  may  not  assign  his  property 
in  trust  so  as  to  create  a  preference  among  his  creditors,  yet 
he  may,  by  encumbrances  confessed  or  by  absolute  and  direct 
conyeyances,  prefer  one  creditor  to  another:  Worman  y.  Wolfa* 
berger,  19  Pa.  St.  61;  Breading  y.  BoggSy  20  Id.  37;  Conanr- 
hoven  y.  Hart,  21  Id.  495  [60  Am.  Deo.  57];  Uhler  y.  Mavl- 
fair,  23  Id.  481;  Siegel  y.  Chidsey,  28  Id.  279  [70  Am.  Dec.  124]; 
York  County  Bank  y.  Carter^  38  Id.  446. 

But  after  liens  haye  attached,  may  he  commit  waste  for  the 
purpose  of  preferring  creditors?  This  is  the  real  question 
here.  The  wrong  complained  of  consisted  not  so  much  in 
conyerting  the  fixtures  to  the  u^e  of  subsequent  creditors,  as 
in  the  damage  done  to  the  freehold,  which  was  the  only  security 
of  the  prior  creditors.  When  their  liens  attached,  the  engine 
formed  part  of  the  freehold,  and  was  bound  by  them.  Al- 
though a  judgment  creditor  has  no  estate  in  the  lands  of  his 
debtor,  it  cannot  be  said  that  he  has  not  an  interest  which 
may  be  defended.  He  may  seize  them  in  execution,  and  then 
our  statute  entitles  him  to  estrepement  to  stay  waste,  and  on 
conyersion  of  the  land  into  money,  he  has  a  right,  secured  by 
another  statute,  to  take  the  money  in  preference  to  the  owner 
or  encumbrancers,  however  meritorious,  who  are  subsequent  to 
himself.  In  Gray  y.  Holdship,  17  Serg.  &  R.  415  [17  Am. 
Dec.  680],  it  was  held  that  a  mechanic's  lien  against  a 
brewery  in  which  a  boiler  had  been  distrained  for  rent,  and 
severed,  would  hold  the  boiler,  as  against  a  purchaser  of  it, 
as  a  chattel.  In  Voorhis  y.  Freennan,  2  Watts  &  S.  119  [37 
Am.  Dec.  490],  and  Pyle  y.  Pennocky  2  Id.  390  [37  Am.  Dec. 
517],  the  detached  rolls  of  a  rolling-mill  were  held  to  be  part 
of  the  freehold,  and  bound  by  the  lien  of  a  mortgage;  and  in 
in  Hoakin  y.  Woodward,  45  Pa.  St.  42,  it  was  held  that  a  mort- 
gage of  a  machine-shop  included  a  lathe  therein  erected,  and 
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that  a  Bale  and  removal  of  the  lathe  was  such  a  violation  of 
the  rights  of  the  mortgagee,  that  he  might  follow  and  recapture 
it  from  the  purchaser.  "He  may  even  treat  it  as  personalty 
as  against  the  wrong-doer,  for  the  wrongful  act  cannot  be  al- 
leged by  the  wrong-doer  as  a  measure  of  shelter  for  himself," 
said  the  chief  justice,  in  delivering  the  opinion  of  the  court. 

True,  these  were  cases  of  mortgage,  but  in  respect  to  an 
interest  in  the  land  of  the  debtor,  what  is  the  difference  in 
Pennsylvania  betwixt  a  mortgagee  and  a  judgment  creditor? 

The  mortgagee  has  no  estate  in  the  land  any  more  than  the 
judgment  creditor.  Both  have  liens  upon  it,  and  no  more  than 
liens.  This  was  expressly  asserted  in  Asay  v.  Hoover,  5  Pa. 
St.  35  [45  Am.  Dec.  713],  and  has  been  substantially  if  not 
expressly  affirmed  in  many  cases:  Rickert  v.  Madeira,  1  Rawle, 
328;  Edmonson  v.  Nichols,  22  Pa.  St.  79;  WUson  v.  Shoenberger, 
31  Id.  299. 

As  to  estate  and  interest,  then,  no  substantial  difference 
exists  between  these  two  classes  of  creditors;  diversities  that 
do  exist  have  reference  to  the  extent  and  duration  of  the  liens, 
and  the  remedies  for  enforcing  them.  If  a  mortgagee  have  an 
interest  in  the  mortgaged  premises,  which  may  be  defrauded 
by  a  severance  and  sale  of  a  fixture,  so,  we  may  conclude,  has 
a  judgment  creditor.  The  fraudulent  character  of  the  sever- 
ance must  be  determined  by  the  circumstances  of  each  case. 
So  long  as  the  debtor  uses  his  estate  for  its  ordinary  purposes, 
according  to  its  nature^  he  cannot  be  impeached  for  fraudulent 
waste.  As  was  said  in  Hoshin  v.  Woodward,  45  Pa.  St.  42,  he 
may  sell,  in  the  usual  way,  the  "  lumber,  fire-wood,  coal,  ore, 
fruit,  or  grain,"  produced  by  his  land,  without  violating  the 
rights  of  lien  creditors.  But  as  to  machinery,  which  is  a  con- 
stituent part  of  a  mill  or  manufactory,  to  the  purposes  of 
which  the  building  has  been  adapted,  and  without  which  it 
would  cease  to  be  such  a  mill  or  manufactory,  the  rule  is  dif- 
ferent. To  dismantle  such  an  establishment  on  the  eve  of 
bankruptcy,  is  to  destroy  its  customary  use,  and  to  defraud 
lien  creditors,  whether  by  judgment  or  mortgage.  Though 
not  waste  under  our  statute,  it  is  so  at  common  law,  and  like 
other  acts  contrary  to  law  is  restrainable  in  equity. 

The  other  argument  of  the  plaintiffs  in  error  is  akin  to  the 
former,  that  before  a  creditor  can  question  the  disposition  of  a 
debtor's  property,  he  must  have  completed  his  title  by  judg- 
ment and  execution.  This  is  true  as  to  personal  property,  and 
for  this  reason  that  the  execution  only,  and  not  the  judgment, 
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is  a  lien  on  chattels.  English  cases  were  cited  to  show  that  it 
is  true  also  as  to  real  estate  in  England,  and  for  precisely  the 
same  reason  that  a  judgment  there  is  no  lien  on  land.  It  is 
the  execution  which  establishes  the  legal  relation  between  the 
creditor  and  the  debtor's  land,  as  here  it  is  the  execution 
which  establishes  the  legal  relation  between  the  creditor  and 
the  debtor's  goods.  But  our  statutes  bring  judgment  creditors, 
as  the  contract  of  mortgage  brings  mortgagees,  into  direct 
relation  with  the  debtor's  lands,  and  because  the  law  creates 
the  relation,  equity  will  protect  it, — will  protect  it,  not  from 
such  reasonable  use  and  enjoyment  of  the  lands  by  the  ownei; 
as  are  usually  incident  to  unencumbered  ownership,  but  will\ 
protect  it  from  such  wanton  and  injurious  acts  as  are  of  the 
nature  of  waste. 
The  decree  is  affirmed. 


Both  Courts  or  Law  aud  Equtft  hays  Jubibdiotion  ot  FaAxmt  Jcummm 
r.  Beaubien,  36  Am.  Dec.  534;  Brewer  v.  Harris,  41  IdL  687;  Fenratt  y.  Brad-- 
ford,  50  Id.  293;  Oant  v.  ITunsucker,  55  Id.  411. 

Rights  of  Jitdomxnt  Cbbditor  to  Crops  V^biob  hays  bxbn  Sxvxked 
from  the  land  upon  which  his  judgment  was  a  lien:  See  note  to  Sogers  v.  OH* 
inger,  72  Am.  Dec.  697. 

Judgment,  Ldeit  of,  on  Rkaltt:  Boads  v.  Symmes,  13  Am.  Dec  621;  Jcnes 
V,  Jones,  18  Id.  327;  Haleys  v.  WiOiams,  19  Id.  743;  Lee  v.  Stone,  23  Id.  589; 
PeUit  y.  Shepherd,  28  Id.  437;  Andrews  v.  Doe,  38  Id.  450,  and  note  455;  DavU 
▼.  Oton^,  55  Id.  105;  Hoyt  v.  Howe,  62  Id.  705;  Dunham  v.  Cox,  64  Id.  460; 
Ackley  v.  Chawherlam,  76  Id.  516.  Judgment  ia  lien  on  real  estate  by  opera- 
tion of  law,  and  such  lien  exists  without  levy  of  execution:  Adams  v.  Hudson 
Co.  Bank,  64  Id.  469.  Judgments  of  the  United  States  courts  are  liens:  Se* 
note  to  Andrews  t.  Doe,  38  Id.  455. 

LiEH  OF  Judgments  on  Lands  in  England:  Coombs  v.  Jordan,  22  Am.  Deo. 
236,  and  note  279,  showing  that  land  was  not  liable  to  sale  on  exeontian,  at 
common  law. 

Judgment,  in  United  States^  n  No  Lien  on  Personal  Propbstt. — A 
lien  will  arise  only  by  virtue  of  an  execution:  DuiJiani  y.  Coa^  64  Am.  Deou 
460. 

Mortgage,  Lien  of:  Fenuestiy  v.  OonsouUti,  30  Am.  Dea  720;  note  to  jtfe- 
MiUan  v.  Richards,  70  Id.  675;  Johnson  v.  Sherman,  76  IdL  481,  and  note  488. 

Debtor  mat  Prefer  Creditors:  Bom  v.  Shaw,  72  Am.  Deo.  633,  and  note 
635;  Johnson  v.  McGrew,  77  IdL  137,  and  note  139. 

iNJUNcmoN  against  Waste:  Watson  v.  Hunter,  9  Am.  Dea  295;  WUds  v. 
Layton,  12  Id.  91;  DuvaU  v.  Waters,  18  Id.  350. 

The  principal  case  was  otted  in  Maxson*s  Appeal,  75  Pa.  St.  187,  to  the 
point  that  a  mortgage,  like  a  judgment^  confers  on  the  mortgsgee  nothing 
more  than  a  lien  upon  the  land.  In  State  Tax  on  Foreign-held  Bonds,  16 
WalL  323,  the  court  quoted  the  language  of  the  principal  case,  that  the  mort- 
gagee has  no  estate  in  the  land,  any  more  than  the  judgment  creditor;  that 
both  have  nothing  more  than  liens  upon  it,  and  said:  "  In  that  stated  all  pes- 
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■ible  interests  in  lands,  whether  vested  or  contingent,  are  subject  to  levy  and 
■ale  on  execution,  yet  it  has  been  held,  on  the  ground  that  a  mortgagee  has 
no  estate  in  the  lands,  that  the  mortgaged  premises  cannot  be  taken  in  eze* 
cation  for  his  debt.  Bill  for  an  injunction  to  restrain  the  removal  of  articles 
of  convenience  merely,  snd  not  of  necessity,  should  be  dismissed.  It  is  un- 
like the  principal  case,  which  was  one  of  dismantling  a  steam  saw-mill,  by 
detaching  the  boilers,  and  selling  them:  Clari^t  Appeal,  62  Pa.  St.  450. 
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Abmlvtb  DomHiON  or  Peopbixtor  ovsr  bis  Land  to  Ckktxb  or  Eabtb 
IB  Bbstraiksd  by  the  maxim,  Sic  tUere  tuo  ut  alienum  non  tcsdas, 

BiOHmrL  Use  or  Ons's  Land  mat  Oavss  Daiiags  to  another  without  any 
legal  wrong. 

Acnr  Done,  OAUSiNa  Dahagb  Which  Law  will  Redkxss^  must  not  only  be 
hurtful,  but  wrongfuL  There  must  be  damnum  et  injuria^  an  act  not 
merely  hurtful,  but  an  infringement  of  another's  right. 

InriRioB  Pbofbietob  has  Right  to  Unintesrufted  Flow  or  Watxb  nr 
SuBTAOE  Waterooubse  leading  to  his  land  over  the  land  of  an  adjoining 
proprietor. 

IinxEioB  Pbopbixtob  has  No  Right  to  Unintebbufted  Flow  or  Wateb 
IBOM  Unknown  Subtebbanean  Stbbam  which  flows  out  upon  his  land 
in  the  form  of  springs  or  otherwise,  from  that  of  his  neighbor.  He  has 
no  servitude,  in  such  a  stream,  upon  the  land  of  his  neighbor  which  he 
has  a  natural  right  to  enforce. 

ImrxBioB  OwNEB  HAS  No  Right  to  Peboolations  ob  Filtbations  from 
the  land  of  his  neighbor. 

Wkll-xabxed  DisTiNonoN  between  Flowaoe  or  Wateb  in  SuBrAOE  and 
SuB-suBrACE  Channels  discussed  and  explained. 

In  ENJOTMEirr  or  One's  Land  He  mat  Cut  Dbains,  ob  Mine,  ob  Quabbt, 
though  in  a^  doing  he  interferes  with  the  fiowage  of  water  in  hiddwij, 
unknown,  underground  channels. 

LiND-owNXB  Mvsrr  NOT  Maliciouslt  ob  Neougentlt  Divebt  Even  Un- 
known Subtebbanean  Stream,  to  the  damage  of  a  lower  proprietor. 

ChnfKB  or  Land,  Who,  in  Mining  Ibon  Ore  upon  It,  Bbainb  Wateb 
ebom  Land  or  Adjoining  Owneb,  thereby  destroying  a  spring  upon  it, 
is  not  liable  in  damages  therefor,  if  there  is  no  evidence  of  malice  or 
negligence.    The  injury  is  damnum  absque  kijurku 

Ihixbiob  Pbopbietob  mat  have  Rights  in  Known  and  WELL-DEriNED 
Subtebbanean  Streams  which  the  courts  will  protect,  and  he  may  in- 
voke  the  same  rules  in  insisting  upon  their  uninterrupted  flow  as  exist 
ill  the  case  of  watercourses  on  the  surface. 

Case  brought  by  Bruckhart  against  Edwin  Haldeman  and 
Paris  Haldeman,  for  diverting  or  destropng  a  living  spring  of 
water  on  bis  land  by  means  of  the  Haldemans  carrying  on 
mining  operations  upon  their  own  land  adjoining  that  of 
Bmckhart's.    The  Haldemans  used  two  heavy  steam  pumps 
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for  pumping  water  ont  of  their  mining  pit,  and  in  conaeqnence 
thereof,  the  plaintiflF'e  spring  went  entirely  dry, — a  feet  un- 
known before  the  time  when  the  steam-power  employed  by  the 
Haldemans  went  into  play.  There  were  three  distinct  streams 
coming  into  the  mining-pit,  but  the  volume  of  water  pumped 
out  of  it  largely  exceeded  the  flow  of  plaintiff's  spring.  Other 
springs  were  similarly  affected  by  the  pumps  of  defendant. 
The  defendants  requested  the  court  to  instruct  the  jury:  1. 
That  the  owner  of  land  through  which  water  flows  in  a  sub- 
terranean course  has  no  right  or  interest  in  it  which  will  enable 
him  to  maintain  an  action  against  one  who,  in  carrying  on 
mining  operations  on  his  own  land,  in  the  usual  manneri 
drains  away  the  water  from  the  land  of  the  first-mentioned 
owner,  and  lays  his  spring  dry;  2.  That  the  owner  of  a  spring, 
where  the  supply  is  derived  through  his  neighbor's  land,  haa 
only  an  imperfect  right,  a  right  subordinate  to  the  paramount 
rights  of  such  neighbor;  and  when  the  fair  enjoyment  of  these 
paramount  rights  requires  its  destruction,  he  is  bound  to  sub- 
mit to  the  deprivation;  3.  That  mining  iron  ore  on  their  own 
land  by  the  defendants  to  supply  their  furnace  is  a  proper  um 
of  their  own  property,  and  only  a  fair  enjoyment  of  their  para- 
mount rights;  and  if  thereby  the  subterranean  water  supply- 
ing the  plaintiff's  spring  is  diverted  or  destroyed,  and  a  loss 
ensues,  it  is  damnum  absque  injuria^  and  the  plaintiff  cannot 
recover;  4.  There  is  no  evidence  of  malice,  negligence,  or  mia- 
c6nduct  on  the  part  of  the  defendants;  and  the  whole  evidence 
in  the  cause  does  not  prove  the  existence  of  such  a  well-defined 
subterranean  watercourse  in  the  land  of  the  defendants,  as  will 
enable  the  plaintiff  to  maintain  an  action  against  the  defend- 
ants for  unavoidably  diverting  or  destroying  the  same,  and 
thereby  laying  the  plaintiffs'  spring  dry,  while  carrying  on 
their  mining  operations,  and  the  verdict  must  be  for  the  de- 
fendants. These  instructions  were  not  given  without  qualifi- 
cation. Verdict  and  judgment  for  the  plaintiff.  Defendants 
sued  out  a  writ  of  error,  averring  that  the  court  below  erred  in 
not  affirming,  unqualifiedly,  the  four  points  presented  by  them 
on  the  trial. 

H,  M,  Northy  for  the  plaintiffs  in  error. 
WiUiam  B.  Fordney^  for  the  defendant  in  error. 

By  Court,  Stbong,  J.  Confessedly  the  absolute  dominion  of 
a  proprietor  over  his  land  to  the  center  of  the  earth  is  re- 
tirained  by  the  maxim,  Sie  utere  tuo  ut  cUienum  rum  Usda$. 
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But  what  is  an  injury?  The  rightfiil  use  of  one's  land  may 
oause  damage  to  anollier  without  any  legal  wrong.  An  act  done 
causing  damage,  which  the  law  will  redress,  must  not  only  be 
hurtful,  but  wrongful.  There  must  be  damnum  et  injuriay — 
an  act  not  merely  hurtful,  but  an  infringement  of  another's 
right.  The  plaintiff  in  this  case  cannot,  therefore,  recover, 
unless  the  acts  of  which  he  complains  were  in  violation  of 
some  rights  which  he  had  upon  the  lands  of  the  defendants. 
That  an  inferior  proprietor  has  a  right  to  tfie  uninterrupted 
flow  of  the  water  in  a  surface  watercourse  leading  to  his  land 
over  the  land  of  an  adjoining  proprietor,  is  a  familiar  principle; 
but  he  has  no  such  right  to  an  unknown  subterranean  stream, 
which  feeds  his  spring  or  flows  out  upon  his  land.  For  any 
flowage  in  such  a  stream  he  has,  in  ordinary  cases,  no  servi* 
tude  upon  the  land  of  his  neighbor;  at  least,  he  has  no  natural 
right  to  enforce  such  a  servitude.  After  the  full  discussion 
which  this  subject  received  in  WJieatley  v.  Baugh^  25  Pa.  St.  528 
[64  Am.  Dec.  721],  little  remains  for  us  now  to  add.  In  that 
case,  it  was  ruled  that  where  a  spring  depends  for  its  supply 
upon  filtrations  or  percolations  of  water  through  the  land  of 
an  owner  above,  and  in  the  use  of  the  land  for  mining,  or  other 
lawful  purposes,  the  spring  is  destroyed,  such  owner  is  not  lia- 
ble for  the  damages  thus  caused  to  the  proprietors  of  the  spring, 
unless  the  injury  was  occasioned  by  malice  or  negligence.  To 
such  percolations  or  filtrations,  then,  the  inferior  owner  has  no 
right.  This  was  all  that  was  necessary  to  the  decision  of  the 
case. 

In  the  opinion  delivered  by  this  court,  it  was  said,  indeed, 
that  inferior  proprietors  may  have  rights  in  subterranean 
streams,  and  those  were  instanced  that  in  limestone  regions 
often  pursue  their  course  in  great  volume  and  power,  and  then 
emerging  from  their  caverns,  furnish  power  for  machinery,  or 
supply  towns  and  settlements  with  water  for  all  the  purposes 
of  life.  To  say  that  such  streams  might  be  obstructed  or  di- 
verted merely  because  they  run  through  subterranean  chan- 
nels, would  be,  said  the  court,  to  forget  the  rights  and  duties 
of  man  in  relation  to  flowing  water.  Underground  currents  of 
such  a  description  are  exceptional  in  their  nature,  and  the 
same  reason  exists  for  holding  that  a  lower  proprietor  has  a 
right  to  insist  upon  their  uninterrupted  flow  as  exists  in  the 
case  of  watercourses  on  the  surface.  Their  existence  and  their 
course  are  generally  known.  If,  therefore,  the  owner  below  has 
any  rights  in  them,  they  are  perceptible,  and  the  owner  of  the 

Am.  Die  Vol.  LXXXrv^-« 
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land  through  which  they  pass  may,  in  most  cases,  have  the 
fullest  use  of  his  property  without  disturbing  them.  What 
was  said  upon  these  exceptional  cases  had  been  previouflly, 
though  more  guardedly,  said  in  DicUnson  y.  Ghrand  Junetion 
Canal  Co,y  9  Eng.  L.  &  Eq.  521,  a  case  decided  in  the  English 
court  of  exchequer,  where  a  distinction  between  water  running 
on  the  surface  and  sud  surface  streams  was  asserted;  but  the 
court  said:  "  If  the  course  of  a  subterranean  stream  were  well 
known,  as  is  the  case  with  many  which  sink  under  ground, 
pursue  for  a  short  space  a  subterraneous  course,  and  then 
emerge  again,  it  never  could  be  contended  that  the  owner  of 
the  soil  under  which  the  stream  flowed  could  not  maintain  an 
action  for  the  diversion  of  it,  if  it  took  place  under  such  cir- 
cumstances as  would  have  enabled  him  to  recover  if  the 
stream  had  been  wholly  above  ground." 

Throwing  out  of  view,  for  the  present,  such  exceptional  cases, 
there  is  a  well-marked  distinction  between  the  flowage  of 
water  in  surface  and  sub-surface  channels. 

A  proprietor  of  land  may,  in  the  proper  use  of  his  land  for 
mining,  quarr3dng,  building,  draining,  or  any  other  useful 
purpose,  cut  off  or  divert  subterraneous  water  flowing  through 
it  to  the  land  of  his  neighbor,  without  any  responsibility  to 
that  neighbor.  Some  of  the  grounds  for  the  distinction  are 
clearly  pointed  out  in  Acton  v.  Blundell,  12  Mees.  &  W.  324, 
and  others  may  be  mentioned.  They  are  that  in  case  of  an 
underground  supply  to  a  spring  or  well,  or  a  stream  emerging 
upon  land  of  a  lower  proprietor,  the  water  does  not  flow  openly 
in  the  sight  of  the  owner  of  the  soil  under  which  it  passes, 
that  there  is,  therefore,  no  reason  for  impl3dng  consent  or 
agreement  between  the  proprietors  of  the  adjoining  lands 
beneath  which  underground  currents  exist,  which  is  one  of 
the  foundations  upon  which  the  law  as  to  surface  streams  is 
supposed  to  be  built;  and  that,  for  the  same  reason,  no  trace 
of  positive  law  can  be  inferred.  Again,  if  the  lower  proprietor 
has  a  right  to  the  undisturbed  flowage  of  water  through  sub- 
terranean passages  in  his  neighbor's  land,  he  has  the  power 
of  preventing  that  neighbor  from  using  the  water  in  his  own 
soil;  for  he  cannot  use  it  and  return  it  to  its  old  passage-way, 
which  he  may  do  in  the  case  of  a  surface  stream.  Such  a 
right,  if  it  exists,  also  exposes  the  upper  proprietor  to  the 
hazard  of  incurring,  fruitlessly,  heavy  expenditures  in  efforts 
to  improve  or  use  his  land,  since  he  can  have  no  knowledge, 
until  after  his  outlay  has  been  made,  that  his  contemplated 
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ase  will  interfere  with  any  rights  or  interests  of  an  adjoining 
owner.  A  surface  stream  cannot  be  diverted  without  knowl- 
edge that  the  diversion  will  affect  a  lower  proprietor.  Not  so 
with  an  unknown  subterraneous  percolation  or  stream.  One 
can  hardly  have  rights  upon  another's  land  which  are  imper- 
ceptible, of  which  neither  himself  or  that  other  can  have  any 
knowledge.  No  such  right  can  be  supposed  to  have  been 
taken  into  consideration  when  either  the  upper  or  lower  tract 
was  purchased.  The  purchaser  of  lands  on  which  there  are 
unknown  sub-surface  currents  must  buy  in  ignorance  of  any 
obstacle  to  the  full  enjoyment  of  his  purchase  indefinitely 
downwards,  and  the  purchaser  of  lands  on  which  a  spring 
rises,  ignorant  whence  and  how  the  water  comes,  cannot  bar- 
gain for  any  right  to  a  secret  flow  of  water  in  another's  land. 
It  would  seem,  therefore,  most  unreasonable  that  the  latter 
should  have  a  right  to  prevent  his  neighbor  from  enjoying  his 
own  land  in  the  ordinary  way,  either  by  digging  wells,  cellars, 
drains,  or  by  quarrying  and  mining.  A  further  reason  for 
holding  that  there  is  no  such  right  is  found  in  the  indefinite 
nature  and  great  extent  of  the  obligation  which  would  be  im- 
posed if  the  right  existed.  Instances  have  occurred  where 
excavations  have  had  the  effect  of  draining  land,  although  at 
the  distance  of  several  miles:  Gale  and  Whately  on  Ease- 
ments, 178.  Even  in  the  case  before  us,  the  mining-pit  of  the 
defendants  is  more  than  three  hundred  feet  distant  from  the 
plaintiffs'  spring.  These  appear  to  us  very  sufficient  reasons 
for  distinguishing  between  surface  and  subterraneous  streams, 
and  denying  to  inferior  proprietors  any  right  to  control  the 
flow  of  water  in  unknown  subterranean  channels  upon  an 
adjoiner's  land.  They  are  as  applicable  to  unknown  sub- 
surface streams  as  they  are  to  filtrations  and  percolations 
through  small  intenrtdoes.  Neither  can  be  defined  water- 
courses, though  they  may  be  definable. 

The  distinction  thus  founded  in  reason  is  recognized  by  the 
law.  The  civil  law  adopted  it.  Thus  in  Dig.,  lib.  39,  tit.  3, 
fr.  1,  sec.  12,  De  Aqua,  et  aquse  pluviaB  arcendse:  '^Denique 
Marcellus  scribit:  cum  eo,  qui  in  suo  fundo  fodiens  vicini  fon- 
tem  averterit,  nihil  posse  agi.  Nee  de  dolo  actio  est;  et  sane 
non  debet  habere,  si  non  animo  vicino  nocendi,  sed  suum 
agrum  meliorem  faciendi  id  fecit."  The  common  law  is  the 
same. 

The  leading  case  of  Acton  v.  Blundell,  12  Mees.  &  W.  324, 
already  referred  to,  asserts  it  distinctly;  and  the  distinction 
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between  surface  and  underground  waters  which  was  theva 
drawn,  was  recognized  in  Dickinson  v.  Grand  Junction  Canal 
Co.,  9  Eng.  L.  &  Eq.  520,  as  well  as  in  our  own  case  of  Wheatley 
V.  Baughj  25  Pa.  St.  528  [64  Am.  Dec.  721].  So  in  EUis  t. 
Ikmcan^  21  Barb.  230,  it  was  ruled  that  the  owner  of  a  fann 
may  dig  a  ditch  to  drain  his  land,  or  open  and  work  a  quarry 
upon  it,  although  by  so  doing  he  interrupts  one  of  the  under* 
ground  sources  of  a  spring  on  his  neighbor's  land;  and  it  was 
said:  ^'The  rule  that  a  man  has  the  right  to  the  free  and  abso- 
lute use  of  his  property,  so  long  as  he  does  not  directly  invade 
that  of  his  neighbor,  or  consequentially  injure  his  perceptible 
and  clearly  defined  rights,  is  applicable  to  the  interruptions 
of  the  sub-surface  supplies  of  a  stream  by  the  owner  of  the 
soil,  and  the  damage  resulting  from  it  is  not  the  subject  of 
legal  redress." 

The  same  thing  was  decided  in  Roath  y.  DriacoUj  20  Conn. 
633,  642  [52  Am.  Dec.  352],  and  in  Brown  v.  lUius,  27  Id.  84 
[71  Am.  Dec.  49],  it  was  more  emphatically  ruled,  and  the 
court  adopted  the  mode  of  expression  used  by  one  of  the  coun- 
sel in  Acton  y.  Blundelly  12  Mees.  &  W.  324,  saying,  in  regard 
to  subterranean  streams  and  currents,  "there  is  not  emy  jus 
alienum  on  the  part  of  the  owner  of  the  other  lands,  and  there- 
fore the  maxim,  Sic  utere  tuo  ut  alienum  non  Ixdas^  does  not 
apply."  Nor  are  there  any  well-considered  decisions  which 
are  inconsistent  with  these.  Whetstone  y.  Bowser^  29  Pa.  St. 
69,  was  a  case  where  the  stream  diverted  was  partly  on  the 
surface  and  partly  underground.  It  was  a  well-known  stream, 
and  the  diversion  complained  of  was  on  the  surface.  In  Smith 
v.  Adams,  6  Paige,  435,  the  stream  which  supplied  the  spring 
was  known,  and  the  water  was  taken  from  a  place  just  above 
the  point  where  it  had  emerged,  not  for  the  enjoyment  of  the 
land  where  it  had  flowed,  but  for  the  use  of  another  tract  at 
some  distance  from  it. 

We  think,  therefore^  that  the  learned  judge  of  the  commcm 
pleas  misapprehended  what  had  been  ruled  in  Wheatley  ▼• 
Baugh,  25  Pa.  St.  528  [64  Am.  Dec.  721].  The  defined  water- 
courses there  spoken  of,  which  a  man  may  not  divert  to  the 
hurt  of  an  inferior  proprietor,  are  not  the  hidden  streams  of 
which  the  owner  of  the  soil  through  which  they  pass  can  have 
no  knowledge  until  they  have  been  discovered  by  excavations 
made  in  the  exercise  of  his  rights  of  property. 

There  are  known  streams  to  which,  if  the  lower  proprietor 
has  any  rights,  they  are  perceptible,  and  require  no  Bub-Bur£BtC6 
exploration  before  their  course  can  be  defined. 
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We  are  not,  however,  to  be  understood  as  intimating  that 
an  owner  may  maliciously  or  negligently  divert  even  an  un- 
known subterranean  stream  to  the  damage  of  a  lower  pro- 
prietor. But  in  the  enjoyment  of  his  land  he  may  cut  drains, 
or  mine,  or  quarry,  though  in  so  doing  he  interfere  with  the 
flowage  of  water  in  hidden,  unknown,  underground  channels. 

Appl3dng  these  principles  to  the  present  case,  we  are  con- 
strained to  say  we  see  no  evidence  of  malice  or  negligence  on 
the  part  of  the  defendants.  Mining  on  their  land  as  they  did 
was  no  more  than  the  exercise  of  their  legal  rights.  If  in  so 
doing  they  interrupted  an  underground  stream  which  sup- 
plied  the  plaintiff's  spring,  it  was  dar/mum  absque  injuria^  and 
there  was  no  evidence  of  the  existence  of  such  a  known  well- 
defined  watercourse  underground  in  the  land  of  the  defend- 
ants, as  will  enable  the  plaintiff  to  maintain  an  action  against 
them  for  diverting  it  by  their  mining  operations,  and  thus 
destroying  the  spring.  The  points  proposed  by  the-defendanta 
should  have  been  unqualifiedly  affirmed. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 

Damnum  Absquis  Injubia.  — There  are  many  consequential  damages  thsl 
may  happen  to  others  from  the  legitimate  use  of  one*8  own  property  for  which 
there  is  no  redress.  Such  a  lost  is  damnum  ohsqm  k^uria:  Tmateea  qf  Wabaak 
etc  Canal  ▼.  8ytm%  79  Am.  Dec.  444. 

DiVKBSioN  or  SuBTAOB  Wateb  tbom  Lakb  of  Another,  Aonoir  tob: 
fViMtfees  qf  Wuhcuih  etc.  Canal  y.  Spears^  7i  Am.  Deo.  444. 

DRAZNUffo  Well  ob  Subterranean  Sfbino  or  Another,  cansed  hy  an 
excavation  made  by  a  person  npon  his  own  land,  is  damnum  aheque  injtuia,^ 
for  which  no  action  lies:  Note  to  WheatUy  v.  Bough,  64  Am.  Dec.  728. 

Subterranean  Waters,  with  Defined  and  Undbtined  GouBSBa^  Do<v- 
tbines  oongesning:  See  cases  in  note  to  New  Albany  etc  R.  R,  Co.  v.  PeUr^ 
eon,  TJ  Am.  Dee.  62;   WheaiUy  t.  BaugJi,  64  Id.  721,  and  note  727-730;  col- 
lected cases  in  note  to  Oardner  v.  NetcburgJi,  7  Id.  634. 

Peboolatzno  Waters:  See  note  to  Roath  v.  DriacoU,  62  Am.  Dec.  367; 
Whtatleif  y.  Bough,  64  Id.  721,  and  extended  note  thereto  727-730,  on  the 
■abject 

The  FRDfoiPAL  0A8E  WAS  BEiEBBED  TO  in  LtfbeU  Appeal,  106  Pa.  St  634, 
as  one  in  which  the  subject  of  subterranean  percolations  and  watercourses 
was  considered  and  disposed  of.  It  was  there  said  that  the  principal  case^ 
oombats  the  idea  that  a  distinction  must  be  made  between  ordinary  perobla^ 
tions  and  subterranean  currents  or  streams.  The  rule  is,  said  the  court,  that 
wherever  the  stream  is  so  hidden  in  the  earth  that  its  course  is  not  discoTer- 
able  from  the  surface,  there  can  be  no  such  a  thing  as  a  prescription  in  faror 
of  an  adjacent  proprietor  to  have  an  uninterrupted  flow  of  such  stream 
through  the  land  of  his  neighbor.  One  reason  given  for  this  conclusion  is^ 
that  if  the  former  cau  have  such  right,  he  can  prevent  the  latter  from  the 
Bse  of  the  water  in  his  own  soil;  for  a  use  and  return  of  it^  as  in  the  case  ei 
■arface  streami^  is  impossible. 
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Commonwealth  v.  Swope. 

145  PBNM8TLVANIA  STATS,  685.] 

LiAULiTT  or  SuBsrna  on  Sheriff's  Bond,  Extxmt  or. — A  ■hariflTs 
reoognizanoe  is  conditioned  for  the  discharge  of  his  official  dnty,  and  for 
the  payment  to  suitors  and  parties  interested  in  the  ezecaUon  of  writi 
and  process,  the  money  belonging  to  them  which  shall  come  to  his  hands. 
To  this  extent  his  sureties  are  bound,  but  no  further. 

filia.  —  SHXBirr's  Failubb  to  Give  Notices  Prescribed  bt  Law  n 
Breach  of  his  Official  Dutt,  for  which  his  sureties  would  be  liable.* 
But  it  does  not  follow  that  because  the  duty  to  advertise  is  official,  thftt 
the  duty  to  pay  is  also  official. 

Baxe,  —  Sureties  on  Sheriff's  Official  Bond  are  not  Liable  to  a 
printer  for  advertising  notices,  rules,  audits,  inquisitions,  and  salea 
ordered  by  the  sheriff,  though  it  was  a  part  of  his  official  duty  to  cauaa 
■ach  advertisements  to  be  made,  and  for  the  neglect  of  which  hia  snretiei 
would  have  been  responsible. 

Debt,  brought  in  the  name  of  the  commonwealth,  for  the 
use  of  C.  P.  Mitchell  against  H.  P.  Swope,  C.  Stoner,  E.  Kim- 
mell,  and  M.  A.  Sanner,  on  the  official  recognizance  of  H.  P. 
Swope,  as  sheriff  of  the  county  of  Somerset.  The  plaintiff,  C. 
P.  Mitchell,  was  the  editor  of  the  Somerset  Democrat  during 
Swope's  term  of  office,  and  according  to  orders  of  court  and  in 
pursuance  of  the  statutes,  the  sheriff  advertised  sales,  notices 
of  audits,  the  holding  of  inquisitions  on  real  estate,  rules  on 
heirs  to  accept  or  refuse,  or  to  show  cause  why  real  estate 
should  not  be  sold,  etc.,  in  the  plaintiff's  newspaper,  and  for 
which  the  sheriff  received  the  money  from  the  parties  institut- 
ing the  proceedings  in  the  several  courts.  The  balance  due 
was  $180.  The  question  was.  Were  the  sureties  liable  for  the 
advertising  under  the  facts  stated?  It  was  held  that  they 
were  not;  and  that  it  was  a  personal  debt  of  said  «hftriflp_ 
Judgment  for  defendants  for  costs. 

John  D.  Roddy  and  WiUiam  J,  BaeVj  for  the  plamtiff  in 
error. 

Forward  and  Cfaitfierj  for  the  defendants  in  error. 

By  Court,  Stbonq,  J.  A  sheriff's  recognizance  is  conditioned 
for  the  discharge  of  his  official  duty,  and  for  the  payment  to 
suitors  and  parties  interested  in  the  execution  of  writs  and 
process,  the  money  belonging  to  them  which  shall  come  to  his 
hands.  To  that  extent  his  sureties  are  bound,  but  no  further. 
Are  they  then  liable  for  a  printer's  bill  for  advertisements  or- 
dered by  the  sheriff,  of  sales  and  partition  of  real  property,  of 
notices  of  audits,  of  inquisitions,  and  rules  in  the  orphans'  courts 
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to  accept  or  refuse  real  estate  at  a  valuation,  or  show  cause  why 
it  should  not  be  sold?  It  may  be  conceded  that  it  is  a  sher- 
iff's duty  to  cause  such  notices  to  be  given.  Certainly  it  is  to 
give  some  of  them,  made  such  by  acts  of  assembly.  Failure 
to  give  such  notices  would  therefore  be  a  breach  of  his  official 
duty,  for  which  his  sureties  would  be  liable.  But  the  printer 
who  publishes  the  notices  does  his  work  for  the  sheriff,  and 
not  for  the  parties.  His  position  is  no  better  than  that  of  a 
sheriff's  deputy,  or  of  one  who  lets  to  him  a  horse  or  a  vehicle, 
to  enable  him  to  execute  process.  It  does  not  follow,  because 
the  duty  to  advertise  is  official,  the  duty  to  pay  is  also  official. 
Nor  is  a  printer  of  advertisements  a  party  interested  in  the 
execution  of  writs  or  process.  He  has  no  lien  upon  the  prop- 
erty ordered  to  be  sold.  To  him  it  is  a  matter  of  indifference 
whether  the  writs  are  executed  or  not.  The  fee-bill  does  not 
provide  for  his  case,  and  though  the  sheriff  is  given  fees  for 
advertising  in  certain  cases,  yet  no  act  of  assembly  recognizes 
any  interest  of  a  printer,  or  deputy,  or  livery-stable  keeper, 
or  stationer,  who  may  have  aided  a  sheriff  in  the  performance 
of  his  duties,  in  any  money  which  he  may  collect.  Such  per- 
ions,  therefore,  are  not  protected  by  a  sheriff's  recognizance. 
Judgment  affirmed. 

Official  Bonds  of  Shkrifib  and  Con8Tablib»  What  OoNsnruns 
1l>i4ffHM  OF:  See  extended  note  to  Commonwealih  y.  CMe,  46  Am.  Deo.  6(X^ 
517. 


CouBSET  V.  Davis. 

[46  PBHH8TLTANIA  STATS,  2ft.] 

Bmjs-TAIL.  — When  landa  are  deyieed  to  a  person  and  hie  ehildnot  and  h* 
haa  no  chfld  at  the  time  of  the  devise,  the  parent  takee  an  estate-taiL 

It  n  Lawful  to  Ck>N8TBT7]i  Word  "  Chtldrkn  "  as  a  word  of  limitation  whoa 
the  wiU  neoessitatee  snch  a  constmction. 

'^Chu.dbxn  **  18  Word  of  Purchase,  not  of  LmrrAnoN,  in  a  oonyeyanoe  to 
a  married  woman,  "and  her  ohildren  ezolnsively,  and  their  heirs  and  as- 
signs, to  have  and  to  hold  "  to  her  "and  to  her  ohildren  exclusively,  and 
their  heirs  and  assigns.  ** 

IdWB  Estate  wtth  Rkmaindre  in  Fn  to  CHn.DRXN  as  Class.  —  A  oon« 
veyanoe  to  a  married  woman  "and  her  children  ezdosively,  and  their 
h^rs  and  assigns,  to  have  and  to  hold  **  to  her  "  and  to  her  children  ez* 
elnsively,  and  their  heirs  and  assigns,"  vests  in  her  a  life  estate  with  re* 
mainder  in  fee  to  her  children  as  a  class,  so  that  those  in  being  at  the 
date  of  the  deed,  as  well  as  those  subsequently  bom,  wiU  be  entitled  to 
take^  in  the  distribotiaa  on  the  termination  of  the  life  estate  at  her 
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SciBE  FACIAS  by  William  Davis  and  Mildred  Ann 
for  the  use  of  the  said  Mildred  Ann  Davis,  against  William 
R.  Coursey,  with  notice  to  terre-tenants  to  revive  and  continue 
the  lien  of  a  judgment.  The  parties,  by  their  counsel,  agreed 
to  the  following  facts  in  the  nature  of  a  special  verdict,  upon 
which  they  prayed  the  court  to  enter  judgment  if  plaintiffs 
were  entitled  to  recover  their  judgment,  to  be  entered  for 
$512.10,  interest  from  December  9,  1862.  Otherwise,  judg- 
ment for  defendants  for  costs.  It  appeared  that  on  March 
16, 1858,  plaintiffs,  by  articles  of  agreement,  covenanted  to  sell 
and  convey  to  Coursey,  the  defendant,  a  certain  tract  of  land 
in  Franklin  County,  for  the  consideration  of  one  thousand  dol- 
lars, all  of  which  purchase-money  had  been  paid  except  the 
amount  for  which  the  plaintiffs  claimed  judgment  as  stated 
above.  On  April  2,  1858,  in  pursuance  of  the  contract,  the 
plaintiffs  executed  and  delivered  a  deed  with  a  clause  of  gen- 
eral warranty  for  the  premises.  This  land  had  been  conveyed 
to  Mildred  Ann  Davis,  as  shown  in  the  opinion.  Facts  as  to 
the  children  also  appear  in  the  opinion.  The  agreement  and 
deed  were  made  part  of  the  case,  as  was  the  deed  of  release. 
In  January,  1863,  the  court  below  entered  judgment  in  favor  of 
plaintiffs  for  $512.10,  with  interest,  etc.  This  was  the  error 
assigned  by  the  defendant. 

J.  McD.  Sharpe,  for  the  plaintiff  in  error. 
F.  M.  KimmeUj  for  the  defendants  in  error. 

By  Court,  Read,  J.  The  rule  in  WUd^s  Casey  6  Coke,  16  b,  by 
which  where  lands  are  devised  to  a  person  and  his  children,  and 
he  has  no  child  at  the  time  of  the  devise,  the  parent  takes  an 
estate-tail,  has  no  application  to  the  present  case,  in  which 
there  was  a  child  or  children  of  the  mother  living,  at  the  time 
of  the  execution  of  the  deed.  The  word  ''  children  "  is  not  there- 
fore a  word  of  limitation,  but  of  purchase,  and  the  question  is, 
What  is  the  estate  taken  by  the  mother  and  children  respect- 
ively? 

The  deed  was  executed  on  the  23d  of  October,  1843,  and  was 
a  conveyance  by  Peter  Mowen  and  wife  to  Mildred  Ann  Davis, 
ft  married  woman,  by  whom  the  consideration  of  eight  hundred 
dollars  is  said  to  have  been  paid.  In  the  premises  it  is  stated 
to  be  "unto  the  said  Mildred  Ann  Davis  and  her  children  ex- 
clusively, and  their  heirs  and  assigns,"  and  the  habendum^ 
although  not  strictly  formal,  is  "unto  the  said  Mildred  Ann 
Davis  and  her  children  exclusively,  and  their  heirs  and  assigns 
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forever,  to  them  and  their  only  proper  use,  benefit,  and  behoof, 
and  to  and  for  no  other  use,  intent,  meaning,  or  purpose  what- 
aoever."  The  warranty  is  special,  and  is  ''to  and  with  the 
said  Mildred  Ann  Davis  and  her  children,  and  their  heirs  and 
aasignB." 

At  the  execution  of  the  deed,  Mrs.  Davis  had  an  illegitimate 
child  bom  before  her  marriage,  and  a  legitimate  child  by  her 
present  husband,  William  Davis,  by  whom  she  has  since  had 
four  children  who  are  now  living.  The  illegitimate  child  has 
released  to  its  mother,  and  the  child  living  at  the  execution  of 
the  conveyance  is  dead. 

In  construing  this  deed,  it  is'  necessary  to  collate  the  authori- 
ties, both  in  England  and  in  this  state,  in  order  to  ascertain 
the  legal  as  well  as  the  natural  meaning  of  the  words  used  to 
describe  the  estate  of  the  mother  and  of  the  children.  In 
Jeffery  v.  Honywoody  4  Madd.  398,  Vice-Chancellor  Leach  held 
that  a  devise  to  the  testator's  daughter,  a  married  woman,  and 
to  all  and  every  the  child  and  children,  whether  maleor  female^of 
her  body  lawfully  begotten,  and  unto  his,  her,  and  their  heirs 
or  assigns  forever,  as  tenants  in  common,  and  not  as  joint 
tenants,  gave  a  life  estate  to  the  mother  and  a  remainder  in 
fee  to  the  children.  The  mother  died  in  the  lifetime  of  the 
testator,  leaving  ten  children,  and  it  is  probable  that  some  of 
the  children  were  living  at  the  date  of  the  will,  although  it  is 
not  so  expressly  stated. 

In  Broadhurst  v.  Morris^  2  Barn.  &  Adol.  1,  a  case  stated 
by  the  master  of  the  rolls  for  the  opinion  of  the  court  of  king's 
bench,  the  devise,  which  was  of  land,  was  in  these  words: 
'^My  will  likewise  is,  that  at  the  decease  of  my  son-in-law, 
John  Broadhurst,  the  same,  the  whole  legacy  to  him,  shall  go 
to  my  grandson  William  Broadhurst,  and  to  his  children  law- 
fully begotten,  forever,  but  in  default  of  such  issue,  at  his 
decease,  to  my  grandson  Alexander  Bridoak,  natural  son  of 
my  daughter,  Rebecca  Bridoak,  him,  his  heirs  and  assigns 
forever."  Until  the  testator's  death,  William  Broadhurst  had 
not  been,  nor  was  married.  The  court.  Lord  Tenterden  and 
justices  Parke  and  Taunton,  certified  that  William  Broad* 
hurst  took  an  estate-tail,  but  assigned  no  reasons  for  their 
opinion.  Mr.  Jarman  says  (2  Jar  man  on  Wills,  371):  "The 
case  of  Jeffrey  v.  Honywood^  4  Madd.  398,  seems  to  be  incon- 
sistent with,  and  must  therefore  be  considered  as  overruled  by, 
the  case  of  BrocuLhurst  v.  Morris^  2  Barn.  &  Adol.  1."  And  in 
Webb  V.  Byr^y  2  Kay  &  J.  673,  Wood,  V.  C,  said:  "The  oon- 
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tention  was,  that  the  devise  was  to  the  mother  for  life,  with 
remainder  to  her  children,  as  joint  tenants  in  fee.  The  only 
authority  for  such  a  construction  is  the  case  of  Jeffrey  v.  Hony^ 
Moood^  4  Madd.  898,  and  even  that  has  heen  overruled  by 
Broadhurst  v.  Morris,  2  Bani.  &  Adol.  1.  Independently, 
however,  of  that  consideration,  what  I  chiefly  r^ly  upon  is 
this:  that  the  Quendon  Hall  estate, — the  subject  of  this  de- 
vise,— is  the  estate  by  means  of  which  the  testatrix  intends, 
by  her  will,  to  perpetuate  the  name  of  Cranmer;  and  if  I  were 
to  hold  that  devise  to  have  been  a  devise  to  Mary  Ann  Byng 
for  life,  with  remainder  to  her  children  as  joint  tenants  in  fee, 
the  estate  would  be  divisible  into  eight  separate  estates,  and 
as  the  parties  who  are  to  take  the  property  are  also  to  take  the 
name  and  arms,  the  result  would  be  to  found  as  many  small 
families,  all  bearing  the  name  and  arms  of  Cranmer,  whereas 
the  testatrix  speaks  of  her  estate  as  one  and  indivisible,  and 
to  be  enjoyed  in  its  entirety.  In  rejecting  such  a  construo- 
tion  in  favor  of  one  which  will  treat  the  word  'children'  as  a 
word  of  limitation,  and  not  of  purchase,  I  do  not  depart  from 
the  spirit  of  the  rule  in  Wildes  Casey  6  Coke,  16  b, — the  real  rule 
in  that  case  being  that  it  is  lawful,  as  Lord  Hardwicke  puts 
it,  to  construe  the  word  'children'  as  a  word  of  limita- 
tion when  the  will  necessitates  such  a  construction.  This 
is  a  case  of  that  description,  and  as  the  only  means  of 
keeping  the  property  which  the  testatrix  has  descril^ed  as  her 
Quendon  Hall  estates  in  one  mass,  which  is  clearly  the  gen- 
eral intention  of  the  will.  I  am  compelled  to  hold  that  in 
this  will  the  word  'children '  is  a  word  of  limitation,  and  that 
the  devise  created  is  an  estate-tail."  In  addition  to  the  name 
and  arms,  there  were  various  chattels,  as  a  striking- watch  and 
her  diamond  ear-rings,  and  pins  devised  as  heir-looms  with 
her  estate,  and  the  vice-chancellor  commences  his  opinion 
with  this  sentence:  ''However  bold  the  decision  may  appear, 
I  must  hold  this  devise  of  the  Quendon  Hall  estates  to  be 
estate-tail." 

Upon  appeal,  the  lords  justices  (26  L.  J.,  N.  S.,  107),  con- 
sidered the  construction  of  the  devise  to  be  one  of  great  diffi- 
culty. Lord  Justice  Knight  Bruce  said:  "  The  inclination  of 
his  opinion  was,  that  notwithstanding  the  fact  of  Mrs.  Byng 
having  to  the  knowledge  of  the  testatrix,  when  she  made  her 
will,  several  children,  that  lady  was  made  by  the  devise,  ten- 
ant in  tail  of  the  Quendon  Hall  estate.  The  vice-chancellor 
had  adopted  that  view,  and  his  lordship  could  not  give  his 
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voice  for  varying  that  decision,  as  he  was  not  pursuaded  that 
the  effect  of  the  devise  was  to  make  Mrs.  Byng  tenant  for  life, 
or  joint  tenant  with  her  children."  Lord  Justice  Turner  said: 
*^As  to  the  other  point,  the  devise  of  the  Quendon  Hall  estate, 
he  had  rarely  seen  a  will  more  difficult  to  interpret.  Two 
things  are,  however,  clear:  that  Mrs.  Byng  was  the  principal 
object  of  the  bounty  of  the  testatrix,  and  that  she  intended  the 
Quendon  Hall  estate  to  be  a  family  estate,  with  which  the 
name  of  Cranmer  was  to  be  perpetuated.  The  first  appeared 
from  the  whole  will,  and  the  other  from  the  gift  of  the  heir- 
looms, and  the  name  and  arms  clause.  Both  these  circum- 
stances led  to  the  conclusion  that  the  children  were  to  take 
through  Mrs.  Byng,  not  with  her  or  after  her."  No  observa- 
tions, according  to  this  report,  were  made  by  the  lord  justices 
upon  either  of  the  cases  of  Jeffrey  v.  Honywoody  4  Madd.  398, 
or  Broadhunt  v.  Morris^  2  Bam.  &  Adol.  1.  Upon  appeal  to 
the  House  of  Lords,  the  decision  of  the  lords  justices  was 
affirmed,  and  is  reported  imder  the  name  of  Byng  v.  Byng^  31 
L.  J.  Ch.  470.  Lord  Chancellor  Westbury  placed  his  opinion 
upon  the  peculiar  terms  of  the  will,  and  the  evident  intention 
of  the  testatrix,  whilst  lords  Cranworth  and  Kingsdown,  taking 
similar  grounds,  certainly  expressed  opinions  hostile  to  the 
construction  of  the  words  we  have  been  considering  as  giving 
« life  estate  to  the  mother  with  remainder  to  the  children,  and 
in  favor  of  a  joint  tenancy,  between  the  mother  and  children, 
without  saying  whether  after-bom  children  were  to  be  included 
or  not. 

It  is  clear  that  Wehh  v.  Byng^  2  Kay  &  J.  673,  was  decided 
\kiyxcL  the  intention  of  the  testatrix,  which  required  the  devise 
to  be  held  to  create  an  estate-tail,  and  it  in  no  manner  con- 
flicts with  the  case  of  Jeffrey  v.  Honywood,  4  Madd.  398;  nor 
4oe8  Broadhurst  v.  Morris^  2  Bam.  &  Adol.  1,  which  was  a  case 
where  the  fietther  was  not  married  until  after  the  death  of  the 
testator.  In  arguing  this  case.  Cowling  said:  '^  If  the  devise 
stopped  at  the  words  lawfully  begotten  forever,'  the  case 
would  be  governed  by  the  rule  in  Wildes  Case,  6  Coke,  16  b, 
viz.,  that  where  lands  are  devised  to  a  person  and  his  chil- 
dren, and  he  has  no  child  at  the  time  of  the  devise,  the  parent 
takes  an  estate-tail";  and  so  little  was  it  supposed  to  interfere 
with  Jeffrey  v.  Honywood,  supra,  that  it  was  neither  cited  nor 
referred  to  by  either  Mr.  Cowling  or  Mr.  Preston,  both  gentle- 
men of  great  learning  and  research.  In  Bowen  v.  Scowcroft,  2 
Younge  &  C.  640,  Mr.  Campbell,  in  argument  (p.  656),  said: 
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''  There  is  a  total  distinction  between  this  and  WUd^s  Case^  6 
Coke,  16  b.  In  that  case  the  devise  was  to  A  and  his  children; 
in  the  present,  the  words  are,  *  to  the  children  and  their  heirs/ 
This  distinction  was  taken  in  Ives  v.  Legge  [cited  in  1  Fearne 
on  Remedies,  377] ;  and  the  principle  was  acted  upon  in  Jeffrey 
V.  Honywoody  4  Madd.  398."  Baron  Alderson  (p.  661)  adopted 
this  construction,  and  said:  "  Lastly,  as  to  Lucy  Bowen's  share. 
It  was  contended  as  to  this  that  she  took  an  estate-tail,  having 
no  children  at  the  time  of  the  testator's  death.  But  I  think 
this  is  not  so,  and  that  it  is  distinguishable  from  WUd*8  Case^ 
6  Coke,  16  b,  on  the  same  grounds  as  were  taken  by  Sir  John 
Leach,  in  Jeffrey  v.  Honywoody  4  Madd.  398.  Indeed,  on  this 
point  of  the  case,  Jeffrey  v.  Honywood  seems  precisely  in 
point." 

After  some  doubt  and  hesitation,  it  has  been  determined  in 
England  that  Wildes  Casey  6  Co.  16  b,  does  not  apply  to  per- 
sonalty. In  Audsley  v.  Horrty  28  L.  J.,  N.  S.,  c.  293,  the 
master  of  the  rolls  decided  that  a  bequest  of  leasehold  prem- 
ises to  A  and  her  children  (after  a  prior  life  estate),  gave  a 
life  estate  to  A,  with  remainder  to  her  children,  although  she 
had  no  children  at  the  death  of  the  testator,  or  of  the  tenant 
for  life,  and  this  decision,  upon  appeal,  was  affirmed  by  the 
lord-chancellor:  29  L.  J.,  N.  S.,  c.  201. 

In  Haskina  v.  Tate,  25  Pa.  St.  249,  this  court  held,  the  present 
chief  justice  delivering  the  opinion,  that  a  devise  by  a  testator 
in  these  words:  "  I  further  will  that  the  plantation  I  bought  of 
my  son  Robert,  lying  near  HilPs  mill,  shall  be  equally  divided 
amongst  my  son  Robert's  children,  he  and  them  enjojdng  the 
benofits  of  it  whilst  he  lives,"  gave  Robert  a  life  estate,  with 
remainder  to  all  the  children  born  before  or  after  the  death  of 
the  testator.  The  court  did  not  determine  whether  Robert 
took  a  life  estate  in  the  whole  or  not,  but  they  decided  that  the 
period  of  division  was  the  death  of  Robert,  and  that  the  limi- 
tation to  his  children  was  to  a  class, — the  time  of  distribution 
defining  the  members  that  were  to  constitute  the  class.  In 
Oemet  v.  LynUj  31  Pa.  St.  94,  where  a  testator  devised  land 
to  his  son  J.,  to  hold  the  same  to  him  during  his  natural 
life,  and  after  his  decease  to  his  children  lawfully  begotten, 
share  and  share  alike,  it  was  held  that  J.  took  an  estate  for 
life  with  a  vested  remainder  in  fee  to  his  children  in  being  at 
the  death  of  the  testator,  which  opened  to  let  in  after-born 
children.  At  the  date  of  the  will,  the  son  had  four  children, 
and  afterwards,  four  other  children,  some  of  whom  were  bom 
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after  the  death  of  the  testator.  The  children,  therefore,  took 
as  a  class.  In  Brink  v.  Michael^  31  Id.  165,  my  brother, 
Woodward,  for  sufficient  reasons  on  the  face  of  the  case,  con- 
fined the  word  ^'children"  to  the  then  living  children  of 
William  Brink  by  his  first  wife,  he  being  a  widower  living  on 
the  farm  conveyed  by  the  deed,  with  his  children.  He  said: 
''  The  natural  love  and  affection  which  constituted  the  consid- 
eration of  the  deed,  and  maintenance,  and  education,  which 
were  among  the  objects  it  aimed  to  promote,  had  reference, 
and  in  the  nature  of  things  must  have  had  exclusive  reference, 
to  the  children  then  in  being;  they  were  before  the  grand- 
father's eyes,  and  were  more  manifestly  the  objects  of  his 
bounty." 

In  White  Y.WiUiamsonf  2  Grant  Cas.  249,  there  was  a  decla- 
ration of  trust  for  the  use  of  Mary  M.  Weaver  and  her  chil- 
dren, and  a  subsequent  declaration  of  trust  by  Benjamin  F. 
Weaver,  to  whom  the  premises  had  been  afterwards  conveyed, 
that  he  held  the  same  in  trust  for  Mary  M.  Weaver  and  her 
children,  and  their  heirs.  The  question,  as  stated  by  my 
brother  Strong,  was,  What  interest  did  Mrs.  Weaver  take 
under  the  original  declaration  of  trust?  ^^  Was  it  a  life  estate 
mth  remainder  to  her  children,  or  was  it  a  tenancy  in  com- 
mon with  them?" 

The  court  adopted  the  first  view,  and  held  that  the  gift  to 
the  children  was  as  a  class,  and  not  individually.  This  is 
the  natural  construction,  and  is  now  the  established  rule  as 
to  personal  property;  and  we  have  seen  that  such  has  been 
the  view  taken  as  to  real  estate  in  two  leading  cases  in  Eng- 
land which  have  never  been  distinctly  overruled.  In  this 
state,  the  only  case  cited  for  a  contrary  doctrine  is  Shirlock  v. 
Shirlockj  5  Pa.  St.  367,  where  the  mother  and  all  her  children 
were  living  at  the  date  of  the  conveyance.  The  court  below 
held  that  they  were  tenants  in  common,  and  the  mother  tak- 
ing one  eleventh,  her  husband,  the  defendant  below,  on  her 
death,  became  tenant  by  the  curtesy  of  her  share.  The  de- 
fendant, the  husband,  took  a  writ  of  error,  on  the  ground  that 
his  wife's  estate  was  a  tenancy  in  tail  of  the  premises  con- 
veyed. In  a  per  curiam  opinion,  the  court  say:  "  There  is  no 
error  in  the  record  of  which  the  defendant  below  can  avail  him- 
self"; and  here  the  case  really  terminated,  for  if  not  an  estate- 
tail,  which  it  clearly  was  not,  then  the  decision  below  was 
the  most  favorable  for  him;  for  if  his  wife's  interest  was  only 
a  life  estate,  then  he  had  no  claim  whatever  to  any  part  of 
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the  premises.  The  rest  of  the  opinion  is  extrajudicial,  but 
sustains  the  view  taken  by  the  court  below.  The  subsequent 
cases,  however,  have  sustained  what  appears  to  be  the  true 
construction,  and  with  the  light  afforded  by  them,  we  proceed 
to  examine  the  case  before  us. 

The  words  used  are,  "  unto  the  said  Mildred  Ann  DaYi3, 
and  her  children  exclusively,  and  their  heirs  and  assigns.'* 
By  giving  the  mother  a  life  estate,  and  regarding  her  children 
as  a  class,  we  provide,  not  only  for  those  in  existence  at  the 
date  of  the  conveyance,  but  for  those,  also,  a  married  woman 
might  reasonably  expect  to  have,  and  the  period  of  distribu- 
tion would  be  the  termination  of  the  life  estate  by  her  death. 
This  would  give  effect  to  the  word  "  exclusively,"  for  upon 
the  construction  adopted  by  the  court  below,  her  husband 
would  have  a  curtesy  estate,  if  he  survived  his  wife,  in  the 
whole  or  a  part  of  the  premises.  Any  other  construction 
would  cut  off  the  subsequently  born  children,  which  we  do  not 
feel  disposed  to  do,  unless  compelled  by  a  settled  rule  of  law, 
which  we  do  not  find  to  bo  the  case.  Adopting,  therefore,  this 
benign  construction  of  this  conveyance,  the  judgment  is  re- 
versed, and  judgment  entered  for  the  defendant  for  costs  upon 
the  case  stated. 


EsTATK  IN  Tail,  What  d:  Boach  v,  Martin*§  Leaaee,  27  Am.  Deo.  746; 
Carr  v.  Estill,  63  Id.  548;  Price  ▼.  Taylor,  70  Id.  105;  Ba^ward  y,  Howe,  71 
Id.  734. 

"CHn.DREN"  IS  Technical  Word,  always  Conbtbukd  am  Word  ov 
PuRCHASB,  unless  controlled  by  other  words  showing  that  it  was  intended  aa 
a  word  of  limitation:  Kay  v.  Connor,  49  Am.  Dec.  690.  In  a  will  it  is  gen- 
erally a  word  of  purchase,  and  not  of  limitation:  Carr  ▼.  Batill,  63  Id.  548^ 
and  note  561. 

Devisb  to  Oni  for  Life  and  to  his  Childrbi,  BiracT  ot:  Carr  r. 
Betm,  63  Am.  Deo.  548,  and  note  551;  B^ffbrd  ▼.  HoOmam,  60  Id.  2SZi 
Thampton  ▼.  Oanoood,  31  Id.  502. 

DiYiSES  AND  Bbquests  TO  Childrxn  AS  Class:  See  extended  note  t» 
Looekwman  r,  McBiahr,  46  Am.  Dec  666,  667.  As  to  what  period  the  daai 
is  to  be  determined,  see  note  just  cited;  CoiUn  v.  CoUm,  46  Id.  420,  and  nota 
423;  Thompson  v.  Oanoood,  31  Id.  502.  These  oases  show  what  ohildren  ara 
meant  in  a  bequest  or  devise  to  children. 

Citations  of  Principal  Cask.  —  As  to  when  the  mother  takes  a  life  estate 
with  remainder  in  fee  to  the  children  as  a  class,  see  Wo{ford  ▼.  Margentha^ 
91  Pa.  St.  46;  Lisi  ▼.  Rodney,  83  Id.  490.  Compare  Biggs  ▼.  McCairty,  8i 
Ind.  867. 
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MONONQAHELA    BrIDGE    Co.    V.    KiBK. 
[46  Pbnnbtlvakia  Statb,  112.] 

At  Common  Law,  Ritxrs  were  mot  Navigablb,  except  where  the  tide 

ebbed  and  flowed. 
BoMAN  Law  Recognized  All  Rivsrs  as  Navigable  which  were  really  bo^ 

and  thia  common-Benae  view  prevails  in  Pennsylvania. 

MONONOAHBLA    RiVER    AT    PnTSBUROU    IS,  BT  SETTLED    LaW  OF    PENV8TL' 

TAJviA,  Navigable;  and  the  soil  in  the  bed  of  the  river  up  to  low-water 
mark,  and  the  river  itself,  are  aa  much  the  property  of  the  state  ae  in 
England  a  tide-water  river  is  the  property  of  the  crown. 

Itate  uas  Power  to  Obstruct,  Abriik;k,  ok  Interfere  with  Navioa* 
TION  OF  RrvER  by  the  construction  of  a  bridge  over  it,  with  supporting 
piers,  without  liability  to  navigators;  and  may  delegate  this  power  to  a 
corporation,  which  will  be  liable  for  consequential  damages  only  as  pro> 
vided  by  its  charter. 

Pboviso  in  Charter  Ajuounting  Merely  to  Limitation  of  Franchise.  » 
In  the  charter  of  a  company  authorized  to  erect  a  bridge  over  the  Monon- 
gahela  River  at  Pittsburgh,  it  was  provided  that  the  bridge  should  not 
be  erected  *'  in  such  a  manner  as  to  injure,  stop,  or  interrupt  the  naviga- 
tion of  the  said  river  by  boats,  rafts,  or  other  vessels,"  and  the  proviso 
was  held  to  be  a  limitation  of  the  franchise  only,  and  not  a  rule  of  lia- 
bility to  injured  navigators. 

Bridge  Erecfed  over  Navigable  River  in  Manner  Unauthorized  bt  Law 
18  Nuisance,  but  if  not  unlawful  it  is  not  a  nuisance,  though  the  erec- 
tion of  necessary  piers  may,  to  some  extent,  interfere  with  the  naviga> 
tion  of  the  river. 

Charters  of  Private  Companies  are  to  be  Construed  strictly  in  favor 
of  the  commonwealth;  so  are  grants  to  natural  persona;  but  they  are  to 
be  construed  reasonably. 

When  Purpose  of  Franchise  is  Performance  of  Public  Act,  Grant  u 
to  be  Interpreted  so  as  to  enable  the  act  to  be  done.  Therefore^ 
where  a  state  authorized  a  company  to  erect  a  bridge  across  a  navigable 
river,  with  a  proviso  in  the  charter  that  the  erection  of  the  piers  in  the 
bed  of  the  stream,  necessarily  contemplated  by  the  act  of  incorporation, 
should  not  injure  the  navigation,  such  proviso  must  be  continued  rea- 
Booably,  in  furtherance  of  the  act,  and  not  literally;  because  the  erec* 
tion  of  necessary  piers  must,  to  some  extent,  endanger  the  navigation^ 
whereas,  under  the  strict  literal  meaning  of  the  proviso,,  the  construc- 
tion of  any  bridge  would  be  prevented,  and  the  grant  defeated. 

COBPO&ATION  In  VESTED  WITH  FRANCHISE  TO  BuiLD  BrIDGE  OVER  NAVIGA- 
BLE RrvER  IS  Liable  for  Consequential  Damages  no  further  than 
as  declared  in  the  act  of  incorporation.  Therefore,  damages  cannot  be 
recovered  from  it  for  loeses  consequent  upon  the  location  of  a  pier,  though 
it  may,  to  some  extent,  interfere  with  the  navigation,  where  no  such  lia- 
bility is  expressed  in  the  act. 

State  mat  Complain  that  Piers  under  Bridge  are  iNxuDicioirsLT  Lo- 
cated, where  it  has  authorized  them,  but  one  whose  boats  are  injured 
thereby  cannot  avail  himself  of  it  in  an  action  for  damages. 

Case  brought  by  Kirk  against  the  Monongahela   Bridge 
Company,  to  recover  damages  for  the  loss  of  a  coal-boat  and 
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its  cargo,  alleged  to  have  been  wrecked  upon  one  of  the  pieri 
of  defendants'  bridge.  Verdict  and  judgment  for  the  plain- 
tiff.   The  facts  are  stated  in  the  opinion. 

Charles  ShdUr^  for  the  plaintiffs  in  error. 
Alexa/nder  M.  WaUonj  for  the  defendant  in  error. 

By  Court,  Read,  J.  This  case  must  be  reversed,  because 
the  answers  of  the  court  below  to  the  fourth  point  of  the  plain- 
tiff, and  to  the  seventh  point  of  the  defendant,  are  contra- 
dictory, and  cannot  be  so  reconciled  as  to  enable  us  to  say  that 
if  one  is  the  law,  the  other  can  stand  with  it.  The  jury,  there- 
fore, had  no  clear  and  definite  instruction  as  to  the  law  upon 
a  point  material  to  the  issue  they  were  trying. 

Such  being  the  case,  it  becomes  material,  as  this  cause  must 
go  down  to  be  tried  again,  to  state  clearly  the  principles  which 
should  regulate  that  trial. 

The  act  of  the  19th  of  March,  1810,  authorizing  the  governor 
to  incorporate  this  bridge  company,  gave  them  power  to  erect 
a  bridge  over  the  river  Monongahela,  opposite  the  town  of 
Pittsburgh,  in  the  county  of  Alleghany;  whilst  the  fourth 
section  of  the  act  of  the  17th  of  February,  1816,  which  revived 
the  former  act,  directed  that  the  bridge  should  be  built  at  the 
end  of  Smithfield  Street,  in  the  borough  of  Pittsburgh.  The 
legislature  fixed  its  exact  location,  giving  no  discretion  what- 
ever to  the  corporation  as  to  that  matter,  no  doubt  intending  it 
as  a  practical  extension  of  Smithfield  Street  to  the  opposite 
bank  of  the  river. 

Now,  at  this  point  the  river  Monongahela  was,  by  the  settled 
law  of  Pennsylvania,  independent  of  any  act  of  assembly,  a 
navigable  river,  and  the  soil  of  the  river  up  to  low-water  mark, 
and  the  river  itself,  were  the  property  of  the  commonwealth, 
as  clearly  as  any  tide-water  river  in  England  is  the  property 
of  the  crown.  We  are  aware  that  by  the  common  law  of  Eng- 
land, such  streams  as  the  Mississippi,  the  Missouri,  the  rivers 
Amazon  and  Platte,  the  Rhine,  the  Danube,  the  Pq,  the  Nile^ 
the  Euphrates,  the  Ganges,  and  the  Indus,  were  not  navigable 
rivers,  but  were  the  subject  of  private  property,  whilst  an  in- 
significant creek  in  a  small  island  was  elevated  to  the  dignity 
of  a  public  river,  because  it  was  so  near  the  ocean  that  the 
tide  ebbed  and  flowed  up  the  whole  of  its  petty  course.  The 
Roman  law,  which  has  pervaded  continental  Europe,  and 
which  took  its  rise  in  a  country  where  there  was  a  tideless 
•ea,  recognized  all  rivers  as  navigable  which  were  really  so^ 
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and  this  common-sense  view  was  adopted  by  the  early  fotmd- 
ere  of  Pennsylvania,  whose  province  was  intersected  by  large 
and  valuable  streams,  some  of  which  are  a  mile  in  breadth. 

It  is  true  that  the  general  assembly,  by  the  fourth  section  of 
the  act  of  the  13th  of  April,  1782,  2  Dall.  57,  enacted  that  the 
Monongahela,  so  far  up  as  it  has  been  or  can  be  made  navigable 
for  rafts,  boats,  and  canoes,  and  within  the  bounds  and  limits 
of  this  state,  shall  be,  and  is  thereby  declared  to  be  a  public 
highway.  The  legislature,  also,  by  an  act  of  the  11th  of  April, 
1793,  3  Dall.  371,  allowed  Andrew  Pierce  to  keep  a  mill-dam 
on  the  Monongahela  River,  such  dam  not  to  be  raised  more 
than  two  feet  above  low-water  mark,  nor  to  be  extended  farther 
across  the  river  than  it  then  extended,  and  within  three  years 
he  was  to  erect  a  lock,  at  least  sixteen  feet  in  width  and  fifty- 
four  feet  in  length,  and  open  a  canal  and  lock,  through  which 
boats  of  fifty  feet  in  length  and  fifteen  feet  in  width,  and  draw- 
ing eighteen  inches  of  water;  may  safely  enter  and  pass  at  all 
times,  when  the  water  shall  have  risen  twelve  inches,  and  not 
exceeding  four  feet  above  the  conmion  low-water  mark  in  the 
said  river. 

The  act  of  the  16th  of  March,  1798, 4  Dall.  216, 221,  authoriz- 
ing the  erection  of  the  permanent  bridge  at  Market  Street,  across 
the  Schuylkill,  provided,  in  its  tenth  section,  that  the  bridge  to 
be  erected  should  not  injure,  stop,  or  interrupt  the  navigation 
of  the  said  river  by  boat,  craft,  or  vessels  without  masts;  whilst 
the  proviso  in  the  eighth  section  of  tbe  act  of  the  19th  of  March, 
1810,  above  referred  to,  so  far  as  relates  to  this  matter,  is,  that 
they  shall  not  erect  the  said  bridge  in  such  manner  as  to  in- 
jure, stop,  or  interrupt  the  navigation  of  the  said  river  (Mo* 
nongahela)  by  boats,  rafts,  or  other  vessels. 

This  act,  which  had  expired  by  its  own  limitation,  was  re- 
enacted  and  made  perpetual  by  the  act  of  the  17th  of  Febru- 
ary, 1816,  and  as  soon  as  the  company  was  incorporated,  the 
governor  was  authorized  and  directed  to  subscribe  sixteen 
hundred  shares  to  its  stock.  The  site  was  fixed,  as  we  have 
seen,  at  Smithfield  Street,  and  the  land  necessary  for  erecting 
and  perfecting  the  bridge,  and  making  all  the  necessary  works 
and  causeways  to  and  from  the  same,  whether  purchased  di- 
rectly from  the  owners,  or  obtained  under  the  proceedings 
prescribed  in  the  act,  was  vested  in  the  corporation.  One 
half  of  the  amount  subscribed  by  the  state  was  to  be  paid 
when  the  piers  and  abutments  were  constructed,  and  the  other 

half  when  the  superstructure  shall  have  been  raised.     By  a 
Ax.  db&  vol.  lxxxiv-m 
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supplement  to  this  act,  passed  the  17th  of  February,  1818,  the 
governor  was  authorized  and  required  to  draw  his  warrant  on 
the  state  treasurer,  in  favor  of  the  company,  for  the  first  in- 
stallment of  twenty  thousand  dollars,  and  when  the  piers  and 
abutments  of  the  bridge  shall  have  been  constructed  and  fin- 
ished, the  governor  was  to  draw  his  warrant  on  the  state  treas- 
urer, in  favor  of  the  company,  for  the  further  sum  of  twenty 
thousand  dollars,  which  will  be  in  fall  of  the  second  and  last 
installment  of  the  said  sixteen  hundred  shares  of  stock.  The 
money  was  paid,  the  bridge  finished  and  opened  for  travel, 
and  the  commonwealth  were  stockholders  to  the  amount  of 
forty  thousand  dollars. 

An  accident  having  happened  to  pier  No.  1,  on  the  Pittsburgh 
side,  which  occasioned  the  fall  of  the  two  first  arches  of  the 
bridge,  the  governor,  on  the  31st  of  January,  1832,  sent  a  mes- 
sage to  the  legislature,  accompanied  with  a  statement  of  the 
board  of  managers  of  the  Monongahela  Bridge  Company,  rela- 
tive to  the  injury  recently  sustained  by  that  improvement: 
1  Jour.  H.  R.,  p.  259.  The  message  communicated  a  copy 
of  the  proceedings  of  a  meeting  of  the  board  of  managers, 
and  of  certain  resolutions  passed  at  that  meeting  on  the  21st 
instant  in  reference  to  this  accident;  and  as  the  common- 
wealth was  a  large  stockholder  in  the  stock  of  the  company, 
and  as  the  legislature  alone  possessed  the  power  to  authorize 
a  compliance  with  the  wishes  of  the  board,  he  thought  it  ex- 
pedient to  lay  the  subject  before  the  two  houses,  and  to  recom- 
mend it  to  their  immediate  and  favorable  consideration. 

The  communication  to  the  governor  is  dated  the  2l6t  of  Jan- 
nary,  1832,  and  says:  "  The  occurrence  happened  without  any 
unusual  pressure  or  concussion  on  any  part  of  the  bridge,  and 
without  attaching  blame  to  any  one,  unless  we  censure  the 
deficiency  of  the  original  mason-work  and  foundation  of  that 
pier,  which,  being  now  exposed  to  view,  seems  to  have  been  ill 
constructed  at  the  first,  and  always  insufficient." 

The  board  requested  that  an  able  engineer,  in  the  service  of 
the  state,  should  be  directed  by  the  governor  to  report  what 
ought  to  be  done  to  efiect  complete  security,  and  to  make  a 
careful  estimate  of  the  expenses  of  a  thorough  repair  through- 
out, for  the  consideration  of  the  legislature,  and  of  the  stock- 
holders. It  appears  that  about  ten  o'clock  on  the  morning  of 
the  2lBt  of  January,  the  north-eastern  pier  of  the  Mononga- 
hela Bridge  fell  down,  and  drew  with  it  into  the  river  the  two 
ftrches  resting  upon  it,  leaving  the  remaining  six  arches  and 
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piers  without  any  injury  then  discovered.  The  wreck  occupied 
four  hundred  feet  of  the  channel,  and  endangered  the  boats  in 
the  harbor,  which  a  committee  of  the  board  proceeded  forth- 
with to  remove,  and  an  application  was  made  to  the  councils 
of  the  city  for  permission  to  occupy  a  portion  on  the  river-side, 
and  of  the  open  space  above  and  below  the  abutment,  for  the 
purpose  of  depositing  the  materials  saved  from  the  wreck,  and 
also  for  placing  the  materials  necessary  for  repairs  and  recon- 
struction of  the  bridge, 

In  consequeiice  of  this  representation,  as  appears  by  the 
preamble,  the  legislature,  on  the  15th  of  February,  1832, 
passed  a  resolution  authorizing  the  company  to  appoint  one  or 
more  engineers  to  survey  and  report  to  the  company  what 
plan  ought  to  be  pursued  in  making  thorough  and  safe  repairs 
of  the  damage  sustained,  and  to  prepare  an  estimate  of  the 
expense  of  the  same,  a  copy  of  which  was  to  be  transmitted  to 
each  house,  and  the  company  were  to  report  to  the  legisla- 
ture the  amount  of  the  contingent  fund  reserved  by  the  com- 
pany, if  any,  which  may  be  applied  to  repairing  and  rebuilding 
the  same. 

On  the  23d  of  February,  1832,  the  speaker  laid  before  the 
senate  a  letter  signed  by  Benjamin  Page,  president  of  the 
Monongahela  Bridge  Company,  inclosing  the  estimate  of  the 
engineer  employed  to  ascertain  the  expense  of  rebuilding  and 
repairing  the  Monongahela  Bridge  at  Pittsburgh:  1  Senate 
Jour.,  p.  271;  and  on  the  8th  of  March,  in  the  same  year,  an 
act  was  passed  authorizing  the  governor  to  subscribe  four  hun- 
dred additional  shares  of  the  stock,  upon  certain  terms  speci- 
fied in  the  act.  On  the  19th  of  the  same  month,  the  memorial 
of  the  bridge  company,  praying  for  an  additional  appropri- 
ation, in  aid  of  repairing  the  bridge,  was  laid  before  the  house 
by  the  speaker.  It  was  referred  to  the  committee  on  bridges 
and  state  and  turnpike  roads,  who  reported  against  the  appli- 
cation, being  of  opinion  that  no  further  aid  on  the  part  of  the 
state  ought  to  be  granted:  2  House  Jour.,  p.  809. 

The  repair  made  in  1832  was  thorough;  the  first  pier  was 
rebuilt,  and  two  other  piers  were  taken  out  and  new  ones  put 
in,  and  the  whole  bridge  was  put  in  complete  order.  In  the 
great  fire  of  1845,  the  whole  of  the  superstructure  was  de- 
stroyed. By  the  energy  of  the  company  a  new  and  admirable 
superstructure  upon  the  suspension  plan  was  erected,  which 
forms  a  continuation  of  Smithfield  Street  to  the  opposite  bank 
of  the  river,  and  makes,  with  one  other  bridge,  the  only  com- 
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municaiion  between  the  city  of  Pittsburgh  and  the  large  and 
populous  communities  on  the  other  side  of  the  Monongahela, 
which,  though  goyemed  as  separate  municipalities,  are  in 
reality  but  parts  of  the  western  metropolis  of  the  state.  It 
forms  also  a  safe  foundation  for  a  passenger  railway,  leading 
to  and  from  the  very  heart  of  the  city,  and  of  its  scenes  of 
daily  traffic  and  business.  It  is  quite  as  important  to  Pitts- 
burgh as  the  Market  Street  Bridge  is  to  the  city  of  Phila- 
delphia, the  difference  being  that  the  latter,  besides  having  a 
passenger  railway  across  it,  has  formed  for  many  years  the 
only  access  to  the  eastern  portion  of  it,  for  the  Pennsylvania 
Railroad  and  its  enormous  travel.  Such  bridges  are  great 
public  highways,  essential  to  the  comfort  and  prosperity  of  the 
inhabitants  on  either  bank  of  the  river  over  which  they  are 
built. 

The  evidence  in  the  case  shows  that  this  bridge  was  com- 
menced in  1817,  and  that  the  deepest  water  was  then  between 
the  abutment  and  the  first  pier;  that  at  the  second  pier,  on  the 
commencement  of  the  bar,  there  was  about  four  or  five  feet  of 
water  at  low-water  mark,  and  at  the  third  pier  very  little 
water,  it  being  on  the  bar,  which  extended  very  near  to  the 
other  shore,  and  at  dead  low  water  this  pier  was  out  of  water 
The  piers  were  as  small  as  could  be  made  with  safety,  and  did 
not  create  any  obstruction  in  the  river  at  that  time.  From 
the  center  of  one  pier  to  the  center  of  another,  was  187^  feet, 
and  the  clear  water-way,  at  ordinary  stage  of  the  water,  was 
about  172  feet,  and  at  a  ten-foot  rise  there  would  be  about  178 
or  180  feet  at  the  water  line  between  the  piers.  In  1832,  when 
they  rebuilt  the  first  pier,  and  two  other  piers  were  taken  out 
and  new  ones  put  in,  the  current  was  strongest  between  the 
first  and  second  piers.  The  length  of  the  bridge  w^  1,508 
feet,  and  it  had  seven  piers  and  two  abutments,  the  location 
of  which  has  never  been  changed  since  they  were  first  built^ 
the  only  alteration  being  made  in  1845,  by  increasing  the 
height  of  the  piers  to  suit  the  suspension  bridge.  The  height 
from  the  water  line,  at  a  ten-foot  stage  of  water  to  the  road- 
way, is  now  twenty-eight  feet. 

There  is  no  fault  found  with  the  bridge  by  the  public  at 
large;  it  is  well  built,  safe,  and  commodious,  and  the  roadway 
is  high  enough  above  the  water  at  all  stages  to  permit  the  free 
and  uninterrupted  navigation  of  the  river.  The  abutments 
are  not  objected  to,  and  the  complaint  is  confined  to  the  piers. 
Some  of  the  witnesses  seem  to  think  that,  with  a  pair  of  coal* 
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boats,  with  twenty-eight  or  thirty  thousand  bushels  on  board, 
they  wanted  the  whole  river,  which  of  course  would  take  away 
the  seven  piers  and  eight  arches,  and  prevent  the  erection  of 
any  bridge  at  that  place.  '  Generally,  however,  they  confined 
themselves  to  taking  out  the  second  pier,  which  of  course  car- 
ries away  Jthe  second  and  third  arches,  and  perhaps  requires 
an  entire  remodeling  of  the  whole  bridge. 

The  very  terms  of  the  act  under  which  this  company  was 
incorporated  recognize,  and  in  truth  authorize,  the  building  of 
the  abutments,  and  of  piers  in  the  river,  for  the  legislature  ex- 
pressly declared  that  the  first  half  of  the  commonwealth's 
subscription  shall  be  paid  when  they  are  constructed;  which 
installment,  by  a  subsequent  supplement,  was  anticipated,  and 
the  remaining  installment  of  twenty  thousand  dollars  was  to 
be  paid  when  the  piers  and  abutments  were  constructed  and 
finished.  Now,  it  is  clear  from  the  evidence  that  these  piers 
did  not  then,  in  any  manner,  injure,  stop,  or  interrupt  the 
navigation,  but  that  they  were  judiciously  placed  so  as  to  pro- 
mote it,  the  deepest  water  being  between  the  abutment  and 
the  first  pier.  In  1832  this  pier  was  rebuilt,  with  the  full 
knowledge  and  sanction  of  the  executive  and  legislative  au- 
thorities of  the  state,  and  two  other  piers  were  replaced  with 
their  entire  approval,  and  the  bridge  put  in  complete  repair, 
the  state  contributing  ten  thousand  dollars  for  that  purpose. 
In  1845,  when,  in  the  disastrous  conflagration  of  that  year,  the 
whole  bridge  was  burned  down,  the  present  admirable  super- 
structure was  erected  on  the  very  piers  which  the  legislature 
had  contributed  to  rebuild  and  repair  thirteen  years  before, 
and  neither  at  the  original  erection  of  the  bridge,  its  subse- 
quent repair,  nor  at  the  converting  of  it  into  a  fine  suspension 
bridge^  is  there  any  evidence  of  complaint  of  any  kind  that 
the  second  pier,  or  any  other  pier,  was  an  obstruction  to  the 
navigation;  nor  any  expression  of  opinion,  on  the  part  of  the 
public,  that  one  or  more  of  them  should  be  removed,  furnish- 
ing the  strongest  and  most  conclusive  evidence  of  the  propriety 
of  the  original  location  of  these  piers. 

When  this  bridge  was  built,  the  Monongahela  was  in  its 
natural  state,  with  the  exception  of  some  mill-dams,  which  in 
no  manner  affected  the  river  at  any  stage  of  the  water  at  this 
point. 

The  evidence  shows  that  the  embankment  at  the  mouth  of 
the  canal  changed  the  current  and  threw  it  out,  and  caused 
the  washing  away  of  the  bar.    This  was  aided  by  other  filling 
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in,  and  the  paving  of  the  city.  No  one  can  look  at  the  Pitta- 
burgh  bank  of  the  Monongahela,  above  the  bridge,  and  not  see 
that  the  natural  shore  has  been  carried  much  farther  out  by 
artificial  accretions,  which  have  changed  the  original  natural 
channel  between  the  abutment  and  the  first  pier,  to  the  space 
between  the  first  and  second  and  third  piers. 

By  an  act  to  authorize  the  incorporation  of  a  company  to 
make  a  lock  navigation  on  the  river  Monongahela,  passed  the 
24th  of  March,  1817,  the  highest  dam  authorized  was  four  feet 
eight  inches  and  a  half,  with  a  privilege  to  raise  it  six  inches 
higher,  whilst  the  lowest  was  three  feet  three  inches,  with  a 
similar  privilege.  This  act  and  that  of  the  2d  of  April,  1822, 
were  not  used,  but  an  act  was  passed  the  31st  of  March,  1836, 
to  authorize  the  governor  to  incorporate  a  company  to  make  a 
lock  navigation  on  the  river  Monongahela,  by  which  the  dams 
were  not  to  exceed  in  height  four  feet  six  inches,  which  by  the 
act  of  the  29th  of  June,  1839,  was  increased  to  a  height  not 
exceeding  eight  feet  from  pool  to  pool,  below  Brownsville.  By 
the  act  of  1836,  the  locks  for  the  purposes  of  passing  steamboats, 
barges,  and  other  craft,  up  and  down  said  river,  shall  be  of 
sufficient  width  and  length  to  admit  a  safe  and  easy  passage 
for  steamboats,  barges,  and  other  craft,  up  as  well  as  down 
said  river. 

Various  acts  of  assembly  have  been  passed  in  relation  to 
this  company,  enlarging  its  capital,  prescribing  its  rates  of  toll, 
regulating  their  dividends,  and  fixing  periods  for  the  comple- 
tion of  portions  of  the  improvement;  and  one  authorizing  a 
subscription  by  the  state  of  one  hundred  thousand  dollars,  and 
in  1851  another  regulating  the  approach  and  passage  of  coal 
and  coke  boats  to  locks,  the  inside  boat,  or  pair  of  boats,  to 
pass  first. 

The  slack-water  navigation  of  the  river  consists  of  six  locks 
and  dams;  four  to  Brownsville,  a  distance  of  fifty  and  a  half 
miles,  and  two  to  twenty-eight  miles  above  that  point,  and 
eighty-three  and  a  half  miles  from  Pittsburgh,  and  about  seven 
miles  from  the  state  line.  Locks  and  dams  Nos.  1  and  2  were 
finished  on  the  18th  of  October,  1841;  Nos.  3  and  4  on  the  13th 
of  November,  1844;  and  Nos.  5  and  6  in  1856.  The  locks  were 
nineteen  feet  long  inside  the  chamber,  and  fifty  feet  wide.  In 
1848  a  new  lock  was  built  alongside  of  No.  1,  and  in  1854  the 
same  thing  was  done  at  No.  2.  These  locks  are  both  two  hun- 
dred and  fifty  feet  by  fifty-six  feet  inside  the  chamber.       ^ 

The  size  of  coal-boats  is  greatly  increased  from  what  it  was 
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before  the  construction  of  the  slack-water  improvemeot,  and 
has  greatly  increased  during  the  last  seven  years.  The  large 
locks  at  dams  Nos.  1  and  2  were  calculated  to  pass  two  pairs 
of  coal-boats  at  once.  But  such  has  been  the  increase  in  size 
of  coal-boats  since  1854,  that  one  pair  nearly  fills  the  large 
locks.  The  usual  size  of  coal-boats  now  used  is  from  150  to  160 
feet  long  and  22  to  24  feet  wide,  drawing  from  six  to  seven  and 
a  half  feet  of  water.  They  are  made  of  pine  plank  and  timber^ 
and  contain  from  seventeen  thousand  five  hundred  to  twenty- 
five  thousand  bushels  of  coal  each. 

The  boats  of  the  plaintiff  below  in  the  present  case  were  130 
feet  in  length  by  22  in  width,  each  capable  of  holding  nearly 
fifteen  thousand  bushels  of  coal. 

In  1817  little  coal  was  carried  on  the  Monongahela,  and 
the  only  coal-boats  were  about  seventy  feet  long  by  sixteen 
feet  wide,  four  and  a  half  feet  deep,  and  drawing  about  three 
feet  of  water,  and  carrpng  about  two  thousand  five  hundred 
bushels.  In  1832  they  were  about  eighty  feet  long,  sixteen 
or  eighteen  feet  wide,  and  five  feet  deep,  and  holding  about 
three  thousand  five  hundred  bushels.  In  1839  there  were 
about  150  flat-boats  of  coal,  carrying  about  five  thousand 
bushels  each.  By  the  evidence  of  General  Morehead,  it  ap- 
pears in  1840  they  ran  smaller  boats,  about  five  or  six  thou- 
sand bushels,  and  they  would  not  have  the  facility  for  load- 
ing boats,  but  for  the  Monongahela  Navigation  Company. 
The  first  year  they  opened,  in  1845,  the  company  passed 
4,605,185  bushels  of  coal,  a  rapid  increase;  in  1855,  22,000,- 
000;  in  1859,  25,696,000,  of  which  21,000,000  were  in  boats 
and  barges  for  the  lower  market. 

At  present,  boats  passing  the  Monongahela  Bridge  at  ten  or 
twelve  feet  stage  of  water  pass  between  the  second  and  third 
piers.  At  from  twelve  to  eighteen  feet  stage  of  water,  they 
can  and  do  pass  between  any  of  the  piers.  The  evidence 
shows,  as  one  of  the  witnesses  expresses  it,  "coal-boats  are,  I 
believe,  the  most  unwieldy  things  that  float."  "No  craft," 
says  another,  "more  unwieldly  floats.  The  difilculty  is  the 
unwieldy  craft  and  want  of  power.  A  tow-boat  with  power 
enough  would  obviate  the  difiiculty.  A  great  deal  of  business 
done  with  barges.  Tow-boats  take  two  or  three  with  perfect 
ease.  The  barge  system  is  taking  the  place  of  the  hand  sys- 
tern  to  Cincinnati  and  Louisville." 

It  is  clear,  therefore,  from  the  evidence  that  the  risk  is  only 
At  a  particular  stage  of  the  water,  and  the  instances  of  loss 
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are  very  few,  within  the  periods  which  have  been  accurately 
noted,  and  probably  arising  from  the  negligence  or  inefficiency 
of  the  pilot  and  crew  in  most  cases.  Tow-boats  or  tug-boats 
pass  and  repass  without  difficulty,  and  if  used  in  towing  coal- 
boats  at  the  difficult  stages  of  Uie  water,  would  preclude  all 
danger  of  loss  whatever. 

In  this  state  of  the  case,  it  is  clear  that  neither  the  bridge 
nor  any  of  its  piers  can  be  considered  or  treated  as  a  public 
nuisance,  and  that  no  recovery,  for  any  injury  by  an  individual, 
can  be  grounded  upon  the  allegation,  that  what  is  in  the  eye 
of  the  law  a  public  nuisance  has  infficted  upon  him  a  special 
injury.  It  is  equally  clear  that  at  the  time  of  its  erection,  all 
the  piers  were  placed  in  the  most  proper  positions,  having 
regard  to  the  natural  course  of  the  river,  and  its  known  mode 
of  navigation.  That  the  piers  and  abutments  were  placed  and 
repaired  with  the  full  knowledge  and  approbation  of  the  ex- 
ecutive and  legislative  authorities  of  the  state,  the  com- 
monwealth being  a  large  stockholder,  and  that  when  the 
superstructure  was  destroyed  by  the  great  fire  of  1845,  the 
piers  were  raised  in  height,  and  the  present  improved  roadway 
was  built  at  great  expense,  without  a  single  word  of  remon- 
strance from  those  interested  in  the  navigation  of  the  river. 

The  changes  in  the  channel  and  current  have  not  been 
caused  by  the  bridge,  but  have  proceeded  from  other  causes 
over  which  they  had  no  control,  and  if  the  enlarged  size  of  the 
coal-boats,  caused  by  the  increased  facilities  afforded  by  the 
navigation  company,  has  caused  some  risk,  they  are  bound  to 
use  the  improved  method  of  towing  from  dam  No.  1,  a  mile 
above  the  bridge,  to  the  head  of  the  island  below  Pittsburgh, 
which  is  actually  practiced  by  many  coal  dealers  in  high 
stages  of  water. 

But  not  pursuing  further  this  train  of  investigation,  it  is 
perfectly  clear  that  neither  the  bridge  nor  the  pier  upon  which 
the  plaintiff's  coal-barge  struck,  was  a  nuisance,  unless  such 
a  character  belongs  to  them  in  consequence  of  the  proviso  in 
the  defendants'  charter.  Without  that  proviso,  the  bridge 
was  authorized  by  law,  and  its  builders  and  owners  were  not 
therefore  punishable  in  damages  for  its  erection.  The  liability 
of  the  defendants  is  supposed  to  arise  from  the  fact  that  their 
act  of  incorporation  declares  that  nothing  therein  contained 
shall  authorize  the  company  to  erect  the  bridge  ^'in  such  man- 
ner as  to  injure,  stop,  or  interrupt  the  navigation  of  the 
river  by  boats,  rafts,  or  other  vessels." 
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In  this  proviso  there  is  no  stipulation  for  compensation  to 
any  one  who  may  be  injured  by  the  exercise  of  the  franchise, 
nor  does  it  purport  to  be  such.  The  defendants  had  not  the 
privilege  of  injuring,  stopping,  or  interrupting  the  navigation, 
on  condition  that  they  should  pay  all  private  damages.  It 
was  only  a  limitation  of  the  franchise,  and  not  a  designation 
of  the  price  to  be  paid  for  it.  They  were  empowered  to  build 
such  a  bridge  as  should  not  injure,  stop,  or  interrupt  the  navi- 
gation, and  none  other.  If  the  bridge  does,  in  the  sense  of 
the  proviso,  injure  the  navigation,  then  it  is  without  authority 
of  law,  and  is  of  course  liable  to  abatement.  We  must  there- 
fore reject  the  idea  that  the  proviso  may  be  treated  as  a  rule 
of  liability  to  injured  navigators,  and  regard  it,  as  it  was  evi- 
dently intended,  only  as  a  limitation  of  the  general  terms  of 
the  grant.  Undoubtedly,  the  franchise  conferred  could  only 
be  exercised  in  accordance  with  the  restriction  accompany- 
ing it. 

What,  then,  is  the  meaning  of  this  restriction?  How  was  it 
understood  by  the  contracting  parties?  When  the  charter  was 
framed,  a  bridge  at  this  point  without  piers  was  impossible; 
and  the  very  language  of  the  several  acts  of  assembly  relating 
to  it  proves  that  the  legislature  contemplated  the  erection  of 
piers  as  a  necessary  and  indispensable  part  of  the  bridge.  Yet 
piers  in  the  bed  of  a  navigable  stream  inevitably  endanger 
navigation,  and  render  it  more  difficult.  This  is  eminently 
true  of  such  a  stream  as  the  Monongahela,  which  at  times  is 
navigable  over  its  entire  bed.  The  proviso  then  was  not  under- 
stood nor  intended  to  prevent  the  erection  of  piers  in  the  bed 
of  the  river.  They  do  not  necessarily  "  injure,  stop,  or  inter- 
rupt the  navigation,"  in  the  sense  in  which  these  words  were 
used  by  the  legislature.  A  strict,  literal  meaning  was  not 
intended,  and  in  the  very  nature  of  things,  it  never  could  have 
been.  To  hold  otherwise  would  be  to  make  the  proviso  repug- 
nant to  the  grant.  It  would  be  to  make  it  prohibit  the  con- 
struction of  a  pier,  which  the  body  of  the  act  of  incorporation 
clearly  and  distinctly  authorized.  Such  an  interpretation  of 
the  legislative  language  is  not  to  be  admitted.  If  such  an 
effect  be  given  to  the  proviso,  we  are  unable  to  perceive  how 
any  bridge  could  have  been  erected,  and  why  that  which  has 
been  built  must  not  be  abated,  even  though  the  commonwealth 
aided  in  its  erection,  and  sanctioned  its  being  rebviilt. 

But  that  the  legislature  intended  a  bridge  should  be  bviilt 
and  maintained,  with  piers  supporting  the  roadway,  and  that 
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they,  therefore,  do  authorize  some  interference  with  the  navi- 
gation, admits  of  no  question.  To  carry  out  their  design,  and 
to  construe  the  charter  as  it  was  understood  by  the  parties, 
demands,  therefore,  that  no  such  meaning  be  attributed  to  the 
proviso  as  will  defeat  the  grant. 

The  general  rule  undoubtedly  is,  that  charters  of  incorpora- 
tion of  private  companies  are  to  be  construed  strictly  in  favor 
of  the  commonwealth, — so  are  grants  to  natural  persons, — but 
they  are  to  be  construed  reasonably.  It  is  very  clear  that  when 
the  purpose  of  the  franchise  is  the  performance  of  a  public  act, 
the  grant  is  to  be  interpreted  so  as  to  enable  the  act  to  be 
done.  The  act  for  which  provision  was  made  in  this  charter 
was  a  public  one.  It  was  the  extension  of  one  highway  over 
another;  nor  was  the  erection  of  the  bridge  less  the  perform- 
ance of  a  public  function,  because  the  agent  was  empowered 
to  exact  tolls  from  passengers.  The  legislature  is  not  to  bo 
supposed  to  have  authorized  and  prohibited  such  a  public  act; 
at  the  same  time  and  by  the  same  charter  a  grant  of  power  to 
erect  a  public  bridge  is  not  to  be  construed  so  as  to  make  its 
erection  impossible,  and  such  a  construction  justified  by  the 
rule  that  private  charters  are  to  be  strictly  interpreted.  That 
would  be  highly  unreasonable. 

The  case  of  Bacon  v.  Arthur ,  4  Watts,  437,  is  supposed  by 
the  defendant  in  error  to  have  some  bearing  on  this  case,  but 
it  has  none  whatever.  There,  the  meaning  of  the  mill-dam 
act  of  1803  was  brought  in  question.  That  was  an  act  grant- 
ing private  privileges  in  public  highways.  It  expressly  pro- 
vides that  any  person  who  may  be  obstructed,  or  suffer 
damage,  or  may  be  delayed,  may  recover  damages  from  the 
owner  of  the  dam.  It  left  also  to  the  builder  of  the  dam  to 
determine  where  he  would  erect  it.  The  grant  under  that  act 
is  a  mere  license, — the  concession  of  a  private  privilege, — 
not  of  the  right  to  perform  a  public  act,  and  the  action  was 
brought  to  recover  compensation  for  an  injury  caused,  not  by 
the  dam  itself,  but  by  a  bar  occasioned  by  the  dam,  and  which 
might  have  been  removed  without  any  interference  with  the 
structure  of  the  dam. 

In  all  these  respects,  the  case  of  Bacon  v.  Arthur^  4  Watts, 
437,  is  unlike  the  present.  Here  the  charter — the  act  of  as- 
sembly to  be  construed — is  a  grant  of  power  to  exercise  a 
pubUc  right  beneficial  to  the  whole  community.  The  legisla- 
ture located  the  bridge,  and  in  fact  determined  that  it  should 
be  built  with  piers.    The  charter  made  no  express  provision 
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that  compensation  should  be  made  for  consequential  injuries 
ib  individuals,  and  here  the  gravamen  of  the  complaint  is, 
that  the  pier  was  wrongly  allowed  to  remain  in  the  channel  of 
the  river.  The  action,  therefore,  strikes  at  the  bridge  itself. 
Buch  a  charter  is  not  to  be  construed  as  the  grant  of  a  private 
privilege.  This  is  not  the  interference  of  a  private  right  with 
a  public  right.  Even  in  Bacon  v.  Arthur^  4  Watts,  437,  some 
liberality  of  construction  was  adopted,  much  more  should  it  be 
in  a  case  where  provision  is  made  that  one  highway  may  in- 
terfere with  another,  as  must  always  be  the  case  where  one 
highway  crosses  another. 

It  must  be  held,  then,  that  the  pier  complained  of  is  not 
unlawful  on  account  of  the  proviso,  even  though  it  may,  to 
some  extent,  interfere  with  the  navigation  of  the  river,  and  if 
not  unlawful,  it  is  not  a  nuisance.  And  it  would  seem  that 
damages  cannot  be  recovered  for  losses  resulting  from  its  loca- 
tion, for  it  is  an  established  principle  that  a  corporation  in 
vested  with  a  franchise  to  do  a  public  act,  "  is  liable  for  con- 
sequential damages  no  further  than  it  is  declared  to  be  in  the 
act  of  its  incorporation."  It  is  the  locum  tenens  of  the  state, 
and  is  clothed  with  the  state's  immunities.  This  was  held  in 
Monongahela  Navigation  Co,  v.  Coon,  6  Pa.  St.  382  [47  Am.  Dec. 
474],  and  so  it  has  often  been  ruled  since.  Now  that  the  state 
might  have  obstructed,  abridged,  or  interfered  with  the  navi- 
gation of  the  river;  that  it  might  have  constructed  a  highway 
over  it  with  supporting  piers  without  any  liability  to  naviga- 
tors,— was  satisfactorily  shown  by  Woodward,  J.,  in  Board  of 
Wardens  of  the  Port  of  Philadelphia  v.  City  of  Philadelphia^  42 
Id.  209,  and  surely  it  cannot  be  maintained  that  the  proviso 
in  the  company's  charter  is  a  declaration  that  they  shall  pay 
damages  to  any  one  injured.  It  is  clear,  therefore,  that  the 
defendants  are  not  liable  in  this  action,  unless  the  bridge  be 
an  unauthorized  erection,  and  consequently  a  nuisance.  That 
it  is  not,  has  been  sufBciently  shown.  If  the  piers  were  au- 
thorized, but  injudiciously  located,  the  commonwealth  may 
complain,  but  the  plaintiff  cannot  avail  himself  of  it  in  this 
action,  as  was  held  in  Clarke  v.  Birmingham  and  Pittsburgh 
Bridge  Company,  41  Pa.  St.  147. 

And  it  may  be  remarked  that,  in  Dugan  v.  Bridge  Company^ 
27  Pa.  St.  812  [67  Am.  Dec.  464],  it  was  said  in  reference  to 
changes  of  the  channel  of  the  river:  "  But  if  it  was  changed 
by  artificial  causes,  created  by  third  persons,  we  agree  it  could 
not  afifect  the  rights  of  the  bridge  company,"  which  we  be* 
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lieve  has  been  shown  to  have  been  the  case  by  the  analysis  of 
the  evidence  in  the  preceding  part  of  this  opinion.    It  is  there- 
fore unnecessary  to  examine  in  detail  the  errors  assigned,  for 
we  are  of  opinion  that,  whether  the  plaintiff's  boats  were 
folly  and  skillfully  navigated  or  not,  he  is  not  entitled  to 
cover. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Woodward,  J.,  dissented. 

Na^ioablb  Rftxbs,  What  wxbx  at  Cknoi oir  Law:  Hooker  ▼.  Ckmtmhgeg 
11  Am.  Dec.  249;  CommonweaUh  v.  Chapm,  16  Id.  386;  Ex  partt  Jemdiifft,  M 
Id.  447;  MeOulhugh  v.  WaU,  53  Id.  716;  StuoH  v.  ClarV*  Letset,  58  Id.  49; 
Rhodu  y.  OUb,  IZ  Id.  439;  Lorman  y.  Benmm^  77  Id.  435,  and  notes  to  ihmm 


Term  "Navioablx  BjyxB,"  in  Civil  Law,  applies  to  those  riven  cspa- 
ble  of  being  navigated  regardless  of  the  ebb  and  flow  of  the  tide:  Stuart  v. 
Cflari^s  Leuee,  58  Am.  Dec.  49. 

In  Pennsylvania  and  Other  States  or  Axbbioan  Union,  All  Labob 

BlYSBS  AEE,  IN  LaW,  NaVIOABLE,  WhICH  ARE  RSALLT  So  IN  Faot:  Se» 
note  to  CommonweaUh  ▼.  Chapm,  16  Am.  Dec.  391;  People  y,  CHy  <if8L  Lome, 
48  Id.  339;  note  to  Brown  v.  Cltadbaume,  60  Id.  649;  ooUeoted  oases  in  nots 
to  StuaH  y.  Clarice  Lessee,  58  Id.  53;  note  to  Moore  ▼.  Sa/nbome^  50  Id.  220; 
note  to  Davie  v.  Wituhw,  81  Id.  583. 

Navioable  Rivers  Belong  to  State:  See  collected  osses  in  note  to  Parker 
▼.  Ctaler  MUJdam  Co,,  37  Am.  Dec.  58;  BaOeg  v.  PhUadeiphia  etc  B.  B.  Cb.« 
44  Id.  593;  JIfoor  ▼.  Veasie,  52  Id.  655. 

Land  under  Navioable  Rivers  Belongs  to  State:  See  note  to  Amoid 
V.  Mundy,  10  Am.  Dec.  3S8;  note  to  Chapman  v.  KimbaU,  21  Id.  711;  note  to 
Barher  ▼.  BaUs,  23Id.  682;  StuaHY.  Clark's Leseee,  6B l^L  49;  Oujf  v.  ffer^ 
mance,  63  Id.  85. 

Waterooubse,  Bridges  over.  Power  ow  State  to  Autborbe:  Peopk  v« 
Bensaelaer  etc.  R,  R,  Co,,  30  Am.  Dec.  33;  Er\field  Toll  Bridge  Go.  v.  Hartford 
etc.  B.  B,  Co,,  42  Id.  716,  and  note  728;  note  to  Davis  v.  Window,  81  Id.  586| 
note  to  BaUey  ▼.  PJuladelphia  etc  B,  B,  Co,,  44  Id.  620,  showing  the  powers 
•f  Congress  over  the  subject. 

Right  of  State  to  Authorize  or  Obstruct  Navioable  Stebamb:  Ba^ 
ky  V.  Philadelphia  etc  R,  R,  Co,,  44  Am.  Dec  593,  and  note  620;  note  im 
Dams  Y,  Winslow,  81  Id.  585. 

Bridge  or  OasTRUcmoN  in  Navigable  River  as  Nuisanob:  Dugan  v. 
Bridge  Co.,  67  Am.  Dec.  464,  and  note  471;  South  Carolina  B,  B,  Co,  v.  Moore, 
73  Id.  778,  and  note  785;  note  to  Davis  v.  Winslow,  81  Id.  586. 

Liabilitt  of  Corporation  for  Consequential  Damages,  whbrb  It  has 

BEEN    AXTTHORIZED   TO  BuiLD  BrIDOE  OVER  NAVIGABLE  StEEAM:    BoUey  V. 

Philadelphia  etc  R,  R.  Co,,  44  Am.  Dea  593,  and  note  620.  Corporation  is 
not  liable  for  consequential  damages  where  the  work  is  authorised  and  prop- 
erly done,  or  offered  to  be  done,  and  prevented  by  plamtiff:  Commissionerw  qf 
Kensington  v.  Wood,  49  Id.  582. 

CoNDmoN  IN  Charter  Authorizino  Corporation  to  Build  Betpm 
OTBR  Navigable  Stream,  that  it  "shall  not  injure,  stop^  or  intempt  tfa* 
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nayigation,''  is  not  complied  with  by  building  the  bridge  in  snch  manner  as 
will  do  aa  little  injnry  aa  possible  to  the  navigation  as  it  existed  when  the 
bridge  was  bnilt;  and  if  the  structore  at  any  time  daring  its  continnanoe 
actually  injures,  stops,  or  intermpts  the  navigation,  the  company  is  liable  to 
the  party  injured  for  the  damages  thereby  sustained:  Dugan  ▼.  Bridge  Co., 
67  Am.  Dec.  464. 

CORFOKATION    HAVINO    CHARTB&   TO    BuiLD    BrIDGS,    Ck>NI)rn01TSI>   THAT 

Katioation  8HOT7LD  NOT  BS  OBSTRUCTED  thereby,  is  not  responsdble  for  an 
obstruction  occasioned  by  artificial  causes  created  by  third  persons;  but  if 
occasioned  by  natural  causes,  influenced  in  their  operation  by  the  piers  of  the 
bridge,  the  corporation  would  be  liable  for  the  consequential  damage  flowing 
from  their  act,  as  much  as  if  the  act  itself  had,  without  an  intermediate 
agency,  occasioned  the  injury:  Dugan  v.  Bridge  Co,,  67  Am.  Dec.  464. 

Consequential  Damages  through  Work  Axtthorized  bt  Law  is  the 
siubject  of  an  extended  note  to  Raddiff  v.  Mayor  etc,  (^  Brooklyn,  53  Am. 
Dec.  366-370. 

Ck>RPOBATB  Powers  are  to  be  Stbiotlt  but  Reasonably  Construed.  — 
Ko  powers  which  are  reasonably  incident  to  those  expressly  delegated  should 
be  excluded:  See  note  to  Bobhuon  v.  Mayor  qf  Franklin,  34  Am.  Dec  628, 
629. 

Grant  ov  Power  to  Aooomplish  Ant  Particular  Entkrfribb,  espe- 
dally  one  of  a  public  nature,  carries  with  it  authority  to  do  sU  that  is  neces- 
sary to  effect  the  principal  object:  Babcock  v.  Western  B.  B,  Corporation,  43 
Am.  Dec.  411. 

The  principal  case  was  cited  in  each  of  the  following  authorities  and 
to  the  point  stated:  The  state  has  a  right  to  control  the  navigable  waters  of 
the  state,  without  liability  for  damages:  Black  River  Imp,  Co,  ▼.  La  Crosse 
Booming  is  Trans.  Co.,  54  Wis.  681.  Private  charters  are  to  be  strictly  con- 
strued; but  when  the  commonwealth  grants  a  public  franchise  over  a  high- 
way, a  clause  relative  to  the  use  of  such  highway  will  not  be  so  construed  as 
to  defeat  the  grant:  Widtaker  v.  Delavxire  etc  Canal  Co,,  87  Pa.  St.  37,  38. 
Where  a  company  is  authorized  to  locate  its  railroad  by  the  most  direct  and 
least  expensive  route,  the  exercise  of  the  discretion  of  the  company  in  the 
location  cannot  be  reviewed  after  the  location  and  construction  have  become 
complete;  and  if  the  act  of  location  be  voidable,  none  but  the  commonwealth 
can  call  the  company  to  account:  Cleveland  etc.  R.  R,  Co.  v.  Speer,  66  Id. 
834.  In  the  principal  case  it  was  said  that  a  clause  in  the  charter  of  a  bridge 
company  that  the  bridge  should  not  be  erected  "  in  such  a  manner  as  to  in- 
JQze,  stop,  or  interrupt  the  navigation  of  the  river  by  iM^ts,  rafts,  or  other 
vessels,"  is  a  limitation  of  the  franchise  only,  and  not  a  rule  of  liability  to 
injured  navigators.  But  in  Pennsylvania  etc  Canal  Co.  v.  Oraham,  63  Id. 
296,  it  was  said  that  this  must  be  considered  in  its  application  to- that  par- 
ticular case,  and  not  as  the  statement  of  a  general  principle.  The  injury  in 
the  principal  case  arose  from  the  erection  of  piers,  which  the  company  were 
authorized  by  their  charter  to  build;  and  for  consequential  damages  for  an  act 
within  the  authority  conferred  upon  tbem^  they  were  held  not  responsible. 
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146  PBICMBTLyAlVXA  BTATB,  192.] 
PlBTT  U  AiraWSBABLB  FOB    SuCH   CONSEQUENCES  01  EOS    UVLAWFUL  ACIft 

AB  ARK  Natural,  and  may  be  foreseen  by  ordinary  forecast.  Ordinary 
care  in  the  performance  of  an  act  depends  npon  the  snrroimding  drcun- 
staaces. 

Ovx  Who  Wantonly  or  Neolioentlt  Causes  Property  to  be  Exposed 
TO  Danger  which  he  knows  of,  or  in  the  exercise  of  ordinary  foreeaot 
and  prudence  may  foresee,  is  responsible  for  damages  resolting  there- 
from, though  his  act  may  not  be  the  most  proximate  canse. 

NiouoBNCi — Cause  not  so  Remote  but  What  Plaintitv  may  Rbooykr.  — 
Defendants  negligently  moored  their  boats  in  the  channel  and  entrance 
to  the  locks  at  a  dam  upon  a  river,  so  that  the  boats  of  others  were 
stopped  outside  and  exposed  to  the  current,  then  rapidly  rising,  until, 
by  its  force,  they  were  carried  oyer  the  dam  and  lost,  without  any  fault 
of  the  owners:  Held,  that  it  was  error  in  the  court,  after  Terdict  for 
plaintiffs,  to  enter  judgment  for  the  defendants,  upon  the  reserved  point 
that  the  obstruction  of  the  channel  and  locks  was  a  cause  too  renuyte 
from  the  rise  in  the  river  and  increased  current,  which  was  the  proximate 
cause  of  the  accident,  to  render  them  liable. 

Keqlioence — "Natural  Consequence"  is  Question  ior  Jury. — Where 
defendants  negligently  moored  their  boats  in  the  channel  and  entrance 
to  the  locks  at  a  dam  upon  a  river,  so  that  the  boats  of  others  were 
stopped  outside  and  exposed  to  the  current  then  rapidly  rising,  until  by 
its  force  they  were  carried  over  the  dam  and  lost,  without  any  fault  of 
the  owners;  the  question  whether  the  defendants  ought  not  to  hare  ap- 
prehended that  their  unlawful  and  continued  obstruction  of  the  entrance 
to  the  locks  might  result  in  the  plaintiffs*  boats  being  swept  by  the  cur- 
rent over  the  dam  and  lost»  should  have  been  submitted  to  the  jury;  be- 
cause, if  they  ought  to  have  known  the  danger,  as  men  of  ordinacy 
prudence,  and  persisted  in  maintaining  the  obstruction,  they  were  re- 
sponsible. 

Doctrine  or  Causa  Proxdca,  non  Remota,  Spectatur,  disoiiMed. 

Case  by  Scott  and  others,  partners,  doing  business  as  Scott| 
Bums,  <&  Co.,  against  Hunter  and  McClosky,  to  recover  the 
value  of  two  coal-boats,  with  their  cargoes,  lost  under  the  cir- 
cumstances stated  in  the  opinion.  Verdict  for  plaintiffs,  but 
the  court  entered  judgment  for  the  defendants  turn  ob^ianU 
veredicto^  as  shown  in  the  opinion,  where  other  material  facta 
are  stated.  Plaintiffs  assigned  the  judgment  of  the  court  be* 
low  for  error. 

Alexai^T  M.  WaUoUj  for  the  plaintiff  in  error. 

C.  B.  M,  Smithy  for  the  defendant  in  error. 

By  Court,  Strong,  J.  This  .was  an  action  of  trespass  on 
the  case,  brought  to  recover  the  value  of  two  coal-boats,  with 
their  cargoes,  belonging  to  the  plaintiffs,  and  lost,  as  thej 
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aver,  through  the  unlawful,  willful,  malicious,  and  negligent 
conduct  of  the  defendants.  The  declaration  contained  two 
counts,  the  first  of  which  averred  that  the  defendants  had 
caused  the  loss  of  the  boats  by  unlawfully,  willfully,  and 
maliciously  mooring  their  own  coal-boats  in  the  channel  and 
entrance  to  the  locks  at  one  of  the  dams  of  the  Monongahela 
Navigation  Company,  on  the  Monongahela  River,  and  keeping 
them  in  that  situation,  thus  stopping  the  navigation  for  the 
plaintiffs'  boats,  and  detaining  them  in  the  river,  though  they 
were  ready  and  prepared  to  proceed  on  their  voyage,  while 
the  river  was  rapidly  rising,  and  until  the  power  of  the  cur- 
rent forced  them  over  the  dam  and  caused  a  total  wreck. 
The  second  count  charged  unlawful  and  negligent  conduct  of 
the  defendants  in  the  management  of  their  boats  at  the  locks, 
thus  obstructing  the  entrance  thereto,  and  the  channel  of  the 
river,  and  preventing  the  passage  of  the  plaintiffs'  boats,  while 
the  river  was  rapidly  rising,  and  exposing  them  to  great  hazard, 
and  while  the  defendants  well  knew  the  boats  were  in  danger. 
It  further  averred  that  with  this  knowledge  the  obstructions 
were  continued  by  the  defendants  until  the  plaintiffs'  boats 
were  carried  over  the  dam  by  the  current,  and  totally  lost. 

On  the  trial,  the  jury,  under  instructions  given  by  the  court, 
found  a  verdict  for  the  plaintiffs,  and  assessed  damages,  thus 
establishing  that  the  defendants  were  guilty  of  the  misconduct 
and  negligence  complained  of,  and  that  the  plaintiffs  were 
chargeable  with  no  negligence  or  default  which  contributed  to 
the  loss.  Both  these  questions  were  submitted  plainly  to  the 
jury,  and  they  are  now  at  rest.  But  the  court  reserved  the 
question  whether  the  connection  between  the  defendants' 
wrongful  acts  and  the  loss  of  the  boats  over  the  dam  was 
sufficiently  close  to  enable  the  plaintiffs  to  maintain  their 
action,  and  after  consideration  being  of  opinion  that  the 
rapid  rise  in  the  river  and  the  consequent  increased  current 
was  the  proximate  cause  of  the  loss,  and  that  the  wanton  or 
fiegligent  obstruction  of  the  locks,  and  of  the  channel  of  the 
river,  was  a  cause  too  remote,  entered  judgment  for  the  de- 
fendants non  obstante  veredicto. 

It  is  observable  that  the  jury  did  not  pass  upon  the  question 
whether  the  defendants  ought  not  to  have  apprehended  that 
their  unlawful  and  continued  obstruction  of  the  entrance  to 
the  locks  might  result  in  the  plaintiffs'  boats  being  swept  by 
the  current  over  the  dam,  and  lost,  as  they  were.  This  was 
not  submitted  to  them.    The  court  assumed  that  the  sudden 
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rise  of  the  river,  and  the  danger  to  the  plaintiffs'  boats,  could 
not  have  been  anticipated  by  ordinary  prudence  and  care. 
Now  it  is  very  obvious  that  if  the  defendants,  while  they  were 
wantonly  or  negligently  keeping  their  own  boats  at  the  entranoe 
of  the  locks,  and  preventing  the  passage  of  the  plaintiffs',  knew 
the  danger  to  which  their  unlawful  act  exposed  the  property  of 
the  plaintiffs,  as  it  is  averred  in  the  declaration  they  did,  they 
are  responsible  for  the  damage  which  resulted  from  their  act, 
though  it  was  not  the  most  proximate  cause.  And  so  if  they 
ought  to  have  known  the  danger,  as  men  of  ordinary  prudence, 
and  yet  persisted  in  maintaining  the  obstruction,  they  are  re- 
sponsible. It  is  a  familiar  principle  that  a  man  is  answerable 
for  such  consequences  of  his  unlawful  acts  as  are  natural,  and 
may  be  foreseen  by  ordinary  forecast.  What  is  ordinary  care 
in  the  performance  of  an  act  depends  upon  the  surrounding 
circumstances. 

It  is  greater  or  less,  according  to  the  increased  or  diminished 
hazard  to  others  with  which  it  is  done.  That  may  be  prudent 
if  done  in  a  wilderness,  which  would  be  grossly  careless  if 
done  in  a  crowded  city.  Why?  Because  no  injurious  conse- 
quences would  naturally  be  expected  in  the  one  case,  while  in 
the  other  they  may  be  almost  inevitable.  Hence  the  actor  is 
bound  to  anticipate  more  in  the  one  case  than  in  the  other, 
and  as  he  is  liable  for  all  he  should  have  foreseen,  the  extent  of 
his  responsibility  is  not  the  same. 

In  the  present  case,  the  defendants  obstructed  the  passage 
through  the  locks  from  about  four  o'clock  in  the  afternoon  of 
April  9th,  until  in  the  afternoon  of  the  10th  of  April,  and  until 
after  the  plaintiffs'  boats  had  been  carried  over  the  dam.  Their 
act  was  unlawful,  either  wanton  or  negligent.  During  all  the 
time,  they  saw  the  river  rising  rapidly,  and  with  it,  of  course, 
the  current  increasing.  From  two  o'clock  on  the  morning  of 
the  10th  until  the  disaster  occurred,  the  water  rose  at  the  rate 
of  nearly  a  foot  in  an  hour,  and  of  course  the  pressure  of  the 
current  was  becoming  greater.  Meanwhile  the  plaintiffs'  boats 
were  moored  out  in  the  stream,  outside  of  the  defendants' 
boats,  exposed  to  all  the  downward  pressure  of  the  current, 
without  any  fault  of  theirs,  as  the  jury  have  found,  but  with 
the  full  knowledge  of  the  defendants.  In  that  position  they 
were  kept  for  hours  by  the  tortious  conduct  of  the  defendants. 
Under  such  circumstances,  it  is  highly  probable  the  jury  would 
have  found,  had  the  question  been  submitted  to  them,  that  the 
defendants  knew  of  the  danger  to  which  their  unlawful  con- 
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duct  ezpoeed  the  property  of  the  plaintiffs,  and  that  with 
ordinary  prudence  they  mnst  have  foreseen  what  did  happen, 
i.  e.,  the  loss  of  the  boats, — a  loss  which  they  might  have  pre- 
vented by  dropping  their  own  boats  through  the  locks.  If  they 
should  have  anticipated  it,  then  it  was  a  natural  consequence 
of  their  acts,  for  which  they  must  answer  in  damages.  Here, 
we  think,  the  court  erred  in  assuming,  or  undertaking  to  decide 
as  a  matter  of  law,  that  the  wreck  of  the  boats  was  not  a  nat- 
ural coneequence  of  the  wrongful  act  of  the  defendants  in 
blocking  up  the  locks  and  the  channel  of  the  river,  and  hold- 
ing the  boats  of  the  plaintiffs  so  long  exposed  to  the  force  of 
the  current.  It  was  a  natural  consequence,  if  it  should  have 
been  foreseen,  or  if  it  would  have  been  guarded  against  by  men 
of  ordinary  prudence,  using  their  own  rights  with  proper  regard 
to  those  of  others.  And  it  was  manifestly  for  the  jury  to  deter- 
mine whether  it  was  a  natural  consequence,  such  as  should 
have  been  foreseen  by  the  defendants  at  the  time,  and  in  the 
circumstances  in  which  they  acted,  or  rather  in  which  they 
fedled  to  act. 

It  is  quite  probable  that  this  view  altogether  escaped  the 
notice  of  the  learned  judge  who  tried  the  cause,  in  conse- 
quence of  the  mode  in  which  the  case  was  presented.  His 
attention  appears  to  have  been  directed  to  the  relative  char- 
acter of  the  causes  of  the  loss,  as  proximate  or  remote,  rather 
than  to  the  inquiry  whether  it  was  a  natural  consequence  of 
either.  It  is  an  undoubted  rule  that  the  proximate  rather 
than  the  remote  cause  is  to  be  regarded  as  the  author  of  a 
mischief  The  old  maxim  is.  Causa  proximuy  non  remotay  spec^ 
tatur.  It  is,  however,  a  maxim  exceedingly  difficult  of  appli- 
cation. Indeed,  it  is  impossible  by  any  general  rule  to  draw 
a  line  between  those  injurious  causes  of  damage  which  the  law 
regards  as  sufficiently  proximate,  and  those  which  are  too  re- 
mote to  be  the  foundation  of  an  action.  The  court  below 
ruled  the  case  mainly  on  its  supposed  resemblance  to  Morrir 
$on  V.  Davisj  20  Pa.  St.  171  [57  Am.  Dec.  695].  There  the 
defendants,  who  were  carriers  on  the  Pennsylvania  Canal,  and 
whose  boat  had  been  wrecked  by  a  breach  in  the  canal  caused 
by  an  extraordinary  flood,  whereby  the  plaintiff's  goods  were 
injured,  were  held  not  to  be  liable  on  account  of  their  having 
started  on  the  voyage  with  a  lame  horse,  in  consequence  of 
which  they  were  delayed  in  passing  the  place  where  the  acci- 
dent happened,  in  time  to  escape  it.  That  ruling  was  undoubt- 
edly correct.    There  was  no  necessary  connection  between  the 
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use  of  the  lame  horse  and  the  destructioii  of  the  boat.  They 
were  remote  from  each  other  in  time,  as  well  as  in  place,  and 
there  were  intermediate  causes.  Had  the  horse  been  BtiU 
more  lame  and  unfit,  thus  occasioning  greater  delay,  the  loss 
would  not  have  happened.  The  present  case  is  of  a  d^fierent 
character.  The  wrongful  act  of  the  defendants  was  concurrent 
in  time  and  in  operation  with  the  flood  in  the  river.  It  was 
both  combined  that  forced  the  plaintiffs'  boats  over  the  dam. 
The  defendants'  acts  pushed  them  out  into  the  current,  and 
held  them  there  until  they  were  swept  away.  We  must  not 
forget  that  the  verdict  settles  there  was  no  default  in  the  plain- 
tiffs, either  in  having  moored  their  boats  with  an  insufiBeient 
line,  or  in  having  placed  them  where  they  were  placed.  Now 
if  the  defendants  had,  by  direct  force,  pushed  the  boats  out 
into  the  current,  and  they  had  been  swept  over  the  dam,  as 
they  were,  it  would  not  be  doubted  that  in  an  action  of  tres- 
pass the  value  of  the  boats  might  have  been  recovered.  The 
consequence  would  be  held  sufiiciently  near  the  cause.  The 
forcible  pushing  out  would  be  held  the  causa  causans^  acting 
through  the  current,  and  trespass  would  be  maintained:  Bur- 
dick  V.  Worrall,  4  Barb.  596.  Yet  the  consequence  would  have 
been  just  as  remote  from  the  unlawful  act  in  that  case  as  it  is 
in  this.  In  both  cases,  the  flood  is  in  one  aspect  the  nearest 
agent.  Why,  then,  was  the  wrongful  obstruction  of  the  en- 
trance to  the  locks  not  a  sufficiently  proximate  cause  of  the 
injury?  We  think  it  was,  and  ttiat  the  district  court  erred  in 
coming  to  a  different  conclusion.  In  Lund  v.  Tyngshoro,  11 
Cush.  563  [59  Am.  Dec.  159],  it  was  held  that  if  a  traveler, 
exercising  ordinary  care  and  prudence,  voluntarily  leaps  from 
his  carriage  and  is  injured,  because  of  its  near  approach  to  a 
dangerous  defect  in  the  highway,  the  town  is  liable,  though 
the  carriage  did  not  come  into  actual  contact  with  the  defect. 
In  McAfee  v.  Crofford,  13  How.  447,  where  in  consequence  of  a 
wrongful  abduction  of  the  plaintiff's  slaves,  a  flood  in  a  river 
swept  away  his  wood,  it  was  held  that  the  plaintiff  might  re- 
cover the  value  of  the  wood  in  an  action  for  carr3dng  away 
the  slaves.  This  case  goes  very  far  beyond  what  we  feel  pre- 
pared now  to  assert.  In  Dickinson  v.  Boyle,  17  Pick.  78  [28 
Am.  Dec.  281],  where  the  defendant  had  broken  and  entered 
the  plaintiff's  close  adjacent  to  a  river,  and  had  carried  away 
gravel  from  a  bank  near  to  a  dam  across  the  river,  in  conse* 
quence  of  which  a  flood  in  the  river,  three  weeks  afterwards, 
swept  away  a  portion  of  the  close  and  a  cider-mill,  it  was  held 
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the  whole  damage  might  be  recovered.  In  Heaney  v.  Heeney^ 
2  Denio,  625,  it  was  ruled  that  if  the  owner  of  a  dock  untie  a 
vessel  lawfully  moored  therein,  and  set  it  adrift,  he  is  answer- 
able for  the  loss  sustained  by  its  subsequent  stranding  else- 
where. 

In  Oeorge  v.  Fishy  32  N.  H.  32,  where  the  defendants  had  put 
a  large  quantity  of  logs  on  the  ice  of  a  nver,  and  exercised  no 
further  care  in  regard  to  them,  and  on  the  ice  breaking  up,  a 
dam  was  formed  by  the  logs  and  the  ice,  whereby  a  channel 
was  cut  tiirough  the  land  of  the  plaintiff,  and  the  logs  carried 
upon  it,  the  defendants  were  held  liable.  So  in  our  own  case 
of  Pittsburgh  v.  Orier^  22  Pa.  St.  54  [60  Am.  Dec.  65],  the  city 
of  Pittsburgh  was  held  liable  for  the  loss  of  a  steamboat  upon 
the  following  state  of  facts:  The  boat  had  anchored  at  the 
wharf  when  the  water  was  low.  The  river  rose  afterwards, 
covering  certain  piles  of  pig-iron  negligently  left  by  the  city 
on  the  wharf,  about  a  foot  above  low-water  mark.  To  avoid 
these  piles,  the  boat  was  compelled  to  back  out  into  the 
stream,  when  she  was  struck  by  some  floating  body,  stove, 
and  sunk.  Citations  of  similar  decisions  might  be  indefinitely 
multiplied.  They  do  not  enable  us  to  define  precisely  what  is 
regarded  a  remote  and  what  a  proximate  cause,  but  they  do 
show  that  the  wrongful  conduct  of  which  these  defendants  are 
convicted  cannot  be  considered  so  remote  a  cause  of  the  loss 
sustained  by  the  plaintiffs  as  not  to  afford  ground  for  an  action. 

For  these  reasons,  we  reverse  the  judgment;  but  as  it  appears 
from  the  record  there  are  other  questions  in  the  case,  which  are 
not  now  before  us,  we  do  not  enter  judgment  on  the  verdict,  but 
we  send  the  case  back  for  a  new  trial. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


PABXr  U  ANSWXRABIiB  lOB  NjfTUSAL  CON3BQinENCE3  OW  HIS  UnLAWTUL 

AoiB:  Durham  v.  Musaelmanf  18  Am.  Dec.  133.  That  person  could  not  or  did 
not  foresee  consequences  of  his  negligence,  does  not  exempt  him  from  liability 
therefor:  PUUburgh  ▼.  Orier,  60  Id.  65.  As  a  general  rule,  an  action  is  main- 
tainable in  aU  cases  where  damage  accrues  to  another  by  the  negligence  or 
improper  conduct  of  a  person  in  the  exercise  of  his  peculiar  trade  or  business; 
Ktrwhaeker  y.  Cleveland  etc  R,  R.  Co,,  62  Id.  246. 

Pabtt  mat  Recover,  where  his  Own  NEOLiasNCB  does  not  Dibeotlt 
CoNTRiBUTB  TO  Injitrt:  See  collected  cases  in  note  to  Adanu  ▼.  Wiggins 
Ferry  Co.,  72  Am.  Dec.  251. 

Neqijoencb  is  Waitf  of  Ordinary  Care  which  a  party  ought  to  observe 
under  the  peculiar  circumstances  under  which  he  is  placed:  Peimayhmnia  R,  R, 
Co.  ▼.  Ogier,  78  Am.  Dec.  322,  and  note  327. 
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Watkbooiobbm,  Banks  ow,  Bioht  to  Moob  VasasLs  oh:  Moniaimw.  Thmt' 
man,  66  Am.  Deo.  163;  Baher  v.  Leiois,  76  Id.  698;  note  to  Dam»  ▼.  Wuuhw, 
81  Id.  687. 

Action  Lies  iob  iNjmtT  Oaubkd  bt  Want  or  Dux  Caution,  witfaout 
jiy  regard  to  the  intent  with  which  the  injury  was  done:  MiOer  ▼.  Martirt, 
17  Am.  Dec  242. 

When  thxbb  is  Oausb  to  Appbehens  Danoeb,  a  greater  degree  of  caxe 
is  required  than  when  no  danger  is  expected:  Pewuyfoamd  H,  R.  Co.  ▼.  Ogkr^ 
78  Am.  Dec.  322. 

Obdinabt  Cabb  Defends  upon  Cibcumstances  op  Each  Pabtioulab 
Case:  Ovmen  qf  Steamboat  Farmer  v.  McCraw^  62  Am.  Dec.  718;  Swum  t. 
Bnmm,  72  Id.  668;  Fletcher  v.  Bostm  etc.  R.  R.  Co.,  79  Id.  696.  * 

The  pbingipal  case  was  cited  in  each  of  the  following  anthoritiesy  and 
to  the  point  stated:  "As  a  general  rule,"  said  the  court  in  Oihf  qf  Allegheny  t. 
Zimmerman,  96  Pa.  St.  296,  "one  is  answerable  in  damages  for  the  eonoa 
quences  of  his  faults,  only  so  far  as  they  are  natural  and  proximate,  and  majr 
therefore  have  been  foreseen  by  ordinary  forecast,  and  not  for  those  arisin|( 
from  a  conjunction  of  his  own  faults  with  circumstances  of  an  extraordinary 
nature.'*  This  was  an  action  brought  for  injuries  received  by  a  boy  in  conse- 
quence of  the  top  of  a  liberty-pole  being  blown  down  by  a  high  wind,  and 
falling  upon  him.  It  was  held  that  the  breaking  of  the  pole  was  the  proxi- 
mate cause  of  the  injury,  and  that  if  the  jury  should  find  from  the  evidence 
that  the  pole  was  sound,  and  so  secured  and  protected  that  careful,  prudent^ 
and  sagacious  persons  considered  it  safe,  and  it  was  broken  by  a  wind  of  un- 
usual violence,  the  iujury  of  the  boy  was  a  result  too  remote  from  the  erec- 
tion of  the  pole  to  make  the  city  liable  in  damages  therefor.  Nor  did  the  city 
become  liable  if  the  breaking  occurred  by  reason  of  a  defect  in  the  pole  un- 
known to  the  city  authorities,  and  which  could  not  be  discovered  by  a  careful 
examination  of  the  pole  as  it  stood:  Id.  But  the  fact  that  a  natural  caose 
contributes  to  produce  an  iujury,  which  could  not  have  happened  without 
the  unlawful  act  of  the  defendant,  does  not  make  the  act  so  remote  as  to  ex- 
cuse him:  Salabury  v.  Herehenroder,  106  Mass.  461.  In  Pittaburgh  v.  OrieTf 
22  Pa.  St.  64,  cited  in  Hey  v.  Philadelphia,  81  Id.  61,  the  immediate  cause  of 
the  sinking  of  the  steamer  was  the  striking  of  some  heavy  body  floating  in 
the  stream;  nevertheless,  as  the  eawa  eausans  was  some  pilee  of  pig-metal 
negligently  permitted  to  lie  on  the  public  wharf,  thus  obUging  the  boat  te 
occupy  a  position  more  dangerous  than  it  otherwise  would  have  occupied,  the 
city  was  held  liable.  And  this  case,  in  the  one  last  cited,  was  compared  with 
the  principal  one,  and  considered  to  be  like  it.  The  marim,  Oau»a  prooBtma, 
non  remota,  epecta^ur,  is  difiicult  of  application,  and  it  is  impossible  to  draw 
a  line  between  causes  of  injury,  such  as  are  sufficiently  proximate,  and  fhese 
too  remote  to  be  the  foundation  of  an  action:  MeChew  t.  AtoM^  5S  Pla.  SIl 
442,  a  case  similar  to  the  principal  one. 
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Mbbohants'  and  Manupaotubbbs'  Bane  of  Pitts- 

BUBGH  V.  Watson, 

146  PVHN8YLYA.NIA  STATB,  SIO.] 

Aon  ov  PKR8(nr  xir  Fiduciabt  Capaoitt  not  BnmxNa  ov  Hoc  iNDivnnr- 

ALLY  —  PaTMSZTTS,   iKSUmCIXNT   AS   AOENOWLSDGMERT     OW   DeBT,    TO 

Takb  Claim  out  ow  Statutb  ow  Limitations.  — If  an  indorser  of  the 
paper  of  msolvent  debtors  accepts  the  position  of  tmstee  to  collect  their 
assets  and  pay  over  the  proceeds  to  their  creditors,  and  as  such  tmstse 
pays  over  to  ike  holders  of  notes  indorsed  by  him  sums  of  money  on  ao- 
ooimt  of  their  daim,  such  payments  are  not  an  acknowledgment  of  the 
mdorser's  dsbt»  so  as  to  take  their  claim  against  him  oat  of  the  statata 
of  limitations. 
Paxmxnts  bt  Tbitstbb  A3  Such — Efvxct  oi;  as  to  Statutb  or  Limita* 
TiONS,  UPON  HIS  Individital  Debt. — Where  an  indorser  of  notes  of 
insolvent  debtors  accepts  the  position  of  tiastee  to  collect  their  assets 
and  pay  over  the  proceeds  to  their  creditors,  and  the  holders  of  the  notes 
allow  more  than  six  years  from  maturity  to  pass  before  bringing  suit 
against  the  indorser,  and  the  only  payments  made  by  him  on  acconnt 
thereof  were  made  as  trustee  for  creditors,  and  not  on  his  individnal  ao- 
oofont,  the  statate  of  limitations  is  a  bar  to  the  action. 

Assumpsit  by  the  Merchants'  and  Manufacturers'  Bank  of 
Pittsburgh  against  Robert  Watson^  to  recover  something  over 
fourteen  thousand  dollars,  being  the  principal  and  interest  of 
five  bills  of  exchange,  drawn  by  A.  &  A.  Wood,  of  Pittsburgh, 
on  A.  <fe  A.  Wood  &  Co.,  of  St.  Louis,  three  of  them  to  the  or- 
der of  the  defendant,  and  two  of  them  to  the  order  of  George 
Howarth,  but  all  of  which  were  indorsed  by  the  defendant^ 
and  accepted  by  A.  <fe  A.  Wood  &  Co.,  at  four  months;  viz.,. 
August  23,  1854,  September  14,  1854,  September  22,  1854, 
September  23,  1854,  and  October  10,  1854.  .  The  defendant 
pleaded  non  assumpsit,  and  non  assumpsit  infra  sex  annos.  A 
&  A.  Wood,  who  were  doing  business  as  brewers  in  Pittsburgh, 
and  for  whose  benefit  the  bills  had  been  discounted,  being 
about  to  fail,  early  in  1855,  and  at  about  the  same  time,  con- 
fessed four  judgments,  one  to  Robert  Watson  for  $13,000,  one 
to  Joseph  Spencer  for  $5,251,  another  to  Joseph  Spencer  for 
$3,000,  and  one  to  Charles  H.  Morledge  for  $13,647.  Robert 
Watson  assigned  his  judgment  to  the  bank  as  security  for  the 
paper  of  A.  &  A.  Wood,  indorsed  by  him,  and  discounted  and 
held  by  the  bank.  Executions  were  issued  upon  the  four  judg- 
ments mentioned,  and  levies  made  at  or  about  the  same  time 
upon  the  personal  property  of  A.  &  A.  Wood,  the  defendants 
therein.  For  the  purpose  of  settling  the  disputes  and  contro- 
versies which  had  arisen  among  the  plaintiffs  in  the  executions, 
and  to  increase  as  much  as  possible  the  fund  to  be  distributed, 
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the  four  judgment  creditors  entered  into  an  arrangement  with 
the  bank,  on  the  19th  of  February,  1855,  whereby  the  said 
Robert  Watson  and  Joseph  Spencer  were  appointed  agents  and 
trustees  to  turn  the  property  of  Woods  into  money,  and  deposit 
it  with  the  plaintiffs.  On  the  same  day,  Watson  and  Spencer 
signified,  in  writing,  their  acceptance  of  the  trust,  its  duties, 
etc.  Robert  Watson  and  George  Howarth,  indorsers  of  the 
paper  in  suit,  consented  and  agreed  in  writing,  to  such  arrange- 
ment, when  it  was  made.  Spencer  and  Watson  proceeded  to 
discharge  their  duties  under  the  trust,  realized,  to  some  extent, 
from  the  property  of  A.  &  A.  Wood,  and  made  payments  to 
the  bank,  but  the  trust  was  unsettled.  The  latest  of  the  bills 
of  exchange  became  due  and  was  protested  for  non-payment 
February  13,  1855,  and  the  bank,  after  waiting  over  six  years 
for  Spencer  and  Watson  to  settle  up  the  trust,  and  having  re- 
ceived but  a  small  portion  of  the  indebtedness,  brought  this 
suit  upon  the  bills  of  exchange  remaining  unpaid,  December 
18,  1861,  against  Watson,  one  of  the  trustees,  as  indorser. 
Defendant  pleaded  the  statute  of  limitations.  The  plaintiff 
sought  to  avoid  this  plea  by  proving  that  Watson  had  made 
certain  payments  upon  the  bills;  and  also  giving  in  evidence 
the  stipulation  entered  into  by  him  and  Howarth,  whereby 
they  consented  to  the  trust  agreement  shown  above.  Plaintiff 
sought  to  prove  that  a  payment  of  $608.84  was  made  upon  the 
first  bill,  by  Watson,  on  September  4,  1857,  and  that  the  pay- 
ment was  made  by  Watson  out  of  his  individual  funds.  De- 
fendant, however,  alleged  that  the  payment  was  made  by  Wat- 
son, as  trustee,  under  the  agreement  of  February  19,  1855,  and 
out  of  the  trust  funds,  and  that  it  did  not,  therefore,  operate  to 
take  that  bill  out  of  the  statute.  Plaintiff  contended  on  the 
trial  below:  1.  That  the  acceptance  of  the  trust  created  by  the 
agreement  of  February  19,  1855,  in  connection  with  the  stipu- 
lation indorsed  thereon  by  Watson  and  Howarth,  prevented 
the  running  of  the  statute;  2.  That  payments  upon  the  ac- 
count of  the  bills,  either  as  principal  or  interest,  made  by  Wat- 
son, even  as  trustee,  and  out  of  the  trust  funds,  took  the  bills 
out  of  the  statute.  Upon  these  points  the  court  charged 
against  the  plaintiff,  and  there  was  a  verdict  for  the  defend- 
ant. Plaintiff  sued  out  a  writ  of  error,  and  averred:  1.  That 
the  court  erred  in  their  answer  to  the  fifth  point  put  by  plain- 
tiffs' counsel;  said  point  and  answer  were  as  follows:  Point. — 
That  under  the  agreement  given  in  evidence  creating  the  trust, 
assented  to  and  accepted  to  by  the  defendant,  the  statute  did 
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not  begin  to  run  until  after  the  trust  was  closed.  Answer. — I 
am  of  opinion  that  the  agreements  of  February  19,  1855,  did 
not  prevent  the  running  of  the  statute,  and  therefore  the  law 
is  with  the  defendant  on  that  point.  2.  That  the  court  erred 
in  their  answer  to  the  fourth  point  put  by  plaintiffs'  counsel; 
said  point  and  answer  were  as  follows:  Point. — A  payment  by 
Robert  Watson,  trustee,  on  the  drafts  sued  upon,  within  six 
years  of  the  bringing  of  the  suit,  is  to  all  intents  and  purposes 
a  payment  by  Robert  Watson,  indorser  upon  the  drafts  sued 
upon,  and  the  effect  to  take  the  case  out  of  the  statute  is  the 
same  in  either  case.  Answer. — If  the  payments  were  made 
out  of  the  trust  fund  alone,  and  in  pursuance  of  the  agreement 
and  terms  of  the  trust,  as  the  evidence  would  seem  to  show, 
but  that  fact  is  submitted  to  the  jury,  those  payments  would 
not  be  such  an  acknowledgment  of  the  debt  and  promise  to 
pay  by  the  defendant  as  would  prevent  the  operation  of  the 
statute,  and  therefore  the  law  is  with  the  defendant  on  this 
point 

Kirkpatrieh  and  Mellon^  and  C.  B,  M,  Smithy  for  the  plaintiffs 
in  error. 

Bruce  and  Neglyy  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  We  think  the  learned  judge  of  the 
district  court  was  entirely  accurate  in  his  charge  in  this  case, 
on  the  subject  of  the  statute  of  limitations.  The  liability  of 
the  defendant,  as  indorser  of  Woods's  paper,  was  fixed  when  it 
matured,  and  was  protested  for  non-payment.  The  last  of  the 
bills  fell  due  and  was  protested  about  the  middle  of  February, 
1855.  At  that  time  the  plaintiffs'  right  of  action  accrued, 
and  of  course,  at  the  same  instant  the  statute  of  limitations 
commenced  to  run  in  favor  of  the  defendant.  The  plaintiffs 
voluntarily  forebore  suit  against  him  for  over  six  years,  and 
now,  in  answer  to  the  plea  of  the  statute,  claim  that  within 
six  years  he  has  made  such  an  acknowledgment  of  the  debt, 
by  part  payment,  as  will  defeat  the  bar  of  the  statute.  We 
think  the  proof  falls  far  short  of  this.  All  his  acts  and  alleged 
payments  were  as  trustee,  appointed  by  the  plaintiffs  and 
certain  other  judgment  creditors.  By  agreement  of  their  cred- 
itors, he  and  another  were  appointed  agents  and  trustees  to 
turn  the  property  of  Woods  into  money,  and  deposit  it  with 
the  plaintiffs.  They  had  no  power  to  aistribute  the  fund,  or 
pay  off  debts  with  it.  When  the  money  was  collected,  the 
agreement  between  the  creditors  appropriated  it.    They  did 
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collect  and  deposit  what  they  collected,  and  that  ezhansted 
their  power.  It  is  idle  to  call  such  a  transaction  as  this  a  pay- 
ment on  account  of  bills  indorsed  by  the  defendant,  although 
the  judgment  of  the  plaintiffs  was  constituted  of  the  bills  in- 
dorsed by  him,  and  given  to  secure  him  against  eventual  lia- 
bility. The  money  collected  was  not  his  money,  nor  was  it  a 
payment  by  him;  it  was  a  deposit  by  him  and  another  jointly, 
in  their  character  as  trustees,  leaving  the  application  of  the 
proceeds  to  the  creditors. 

As  well  might  it  be  contended  that  a  sheriff  or  constable, 
collecting  and  paying  over  money  under  similar  circumstances, 
ought  to  be  presumed  to  act  in  a  private  capacity,  although  their 
only  authority  is  public  and  official, — a  position  which  could 
not  be  maintained  for  a  moment  to  the  extent  of  holding 
either  in  a  private  relation,  by  acts  done  in  a  public  capacity. 
The  principle  is  the  same  in  the  case  of  the  defendant;  the 
origin  of  his  power  is  the  only  difference  between  his  and  the 
supposed  case. 

There  was  nothing  in  the  arrangement  by  which  Watson 
became  trustee  that  obliged  the  plaintiffs  to  await  the  settle- 
ment of  the  trustees'  account  before  suing  him  as  indorser. 
It  was  the  drawers'  assets  that  he  was  assisting  to  collect,  and 
which  were  in  part  to  go  towards  a  debt  he  was  liable  for  as 
indorser.  As  all  parties  to  the  bills  were  liable  to  be  sued,  when 
default  was  made  by  the  drawers,  forbearing  suit  to  try  the 
experiment  of  collection  from  any  one,  did  not  suspend  the 
statute  as  to  others  liable.  In  this  case,  it  was  the  voluntary 
choice  of  the  plaintiffs,  and  they  must  abide  by  the  rights 
which  have  sprung  up  as  a  consequence  in  favor  of  the  defend- 
ant. The  statute  was  an  effectual  defense  for  him  under  the 
circumstances  of  this  case,  and  the  judgment  is  affirmed. 
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Deed,  where  it  has  been  delivered;  but  where  there  has  been  no  delivery, 
the  receipt  affords  no  evidence  of  payment  even  against  the  sheriff  and 
oertainly  not  against  any  other  person. 
Pdbchabe  of  Land  at  Shebiff's  Sale  bt  One  of  Sbvebal  Joint  Ownebi^ 
Effbot  of.  — Where  land  owned  jointly  by  three  persona  is  pnrohased 
at  sheriff's  sale  by  one  of  them,  on  an  ezecntion  against  all^  the  buyer 
cannot  set  up  his  purchase  adversely  to  them;  he  can,  at  most^  only  hold 
the  former  interests  of  his  co-tenants  as  their  trustee. 
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NonoB,  What  19. — Whateyer  will  put  a  porchaaop  npon  inqmry,  and  lead 
to  knowledge,  is  notice.  He  is  bound  to  make  inquiry  where  there  is 
anything  that  would  lead  a  prudent  man  to  make  it,  and  he  is  therefore 
presumed  to  hare  known  all  that  inquiry  would  have  revealed  to  him. 

flHBRUF'B  DbKD,  NoTICB  OW  OwN£BSHIP  BT  DEFENDANT  IN  EXECUTION  — PUE- 

«»Aa»ft  WITHOUT  NoTicx.  — Where  land  owned  jointly  by  three  personi 
is  sold  on  execution  against  them,  and  is  purchased  by  one  of  the  join' 
owners,  the  deed  of  the  sheriff  carries  with  it  notice  that  the  land  ha 
been  sold  on  execution,  as  the  property  of  three  joint  owners,  and  pur 
dikased  by  one  of  them,  and  that  the  title  of  the  other  joint  owners  re- 
mained in  them.  Therefore,  no  subsequent  yendee  can  be  treated  as  a 
purchaser  without  notice. 

BiaOTMENT    BT    PUBCHASEB     OF    JoiNT    TENANT'S    INTEREST   UNLAWFULLY 

Alienated  to  RsooyER  It.  —  Where  land  owned  jointly  by  three  per- 
■ons  is  sold  on  execution  against  them,  and  is  purchased  by  one  of  tha 
joint  owners,  who  deeds  it  away,  the  purchaser  of  the  interest  of  one  of 
the  joint  tenants,  at  his  administrator's  sale,  made  years  after  the  said 
sheriff's  sale,  under  the  order  of  the  orphans'  court,  may  recoyer  his 
share  of  the  land  in  an  action  of  ejectment  against  the  subsequent  ysQ- 
dses  of  the  title  claimed  under  the  sheriff's  sale  of  the  whole  traot. 

Ejectment  by  R.  Winslow  against  J.  Gibson,  R.  Rothrock, 
C.  Miller,  and  T.  Tozier,  for  the  undivided  moiety  of  a  tract  of 
land  known  as  the  Caledonia  property,  which  on  June  9,  1835, 
was  owned  wholly  by  J.  L.  Gillis  and  Z.  Warner.  Said  Gillis 
and  Warner  derived  title  through  two  deeds  made  by  R.  Smith, 
surviving  assignee  of  J.  Yard,  dated  respectively  July  15, 1833, 
and  June  9,  1835.  On  November  19,  1836,  Gillis  contracted 
to  sell  one  fourth  of  the  whole  tract  to  W.  J.  B.  Andrews,  under 
which  he  became  a  joint  owner  with  Gillis  and  Warner.  On 
May  8,  1842,  Warner  died,  and  his  administrator,  under  an 
order  of  the  orphans'  court  made  in  1848,  sold  whatever  in- 
terest deceased  had,  at  his  death,  in  the  premises  to  the  plain- 
tiflF,  R.  Winslow,  by  deed  deUvered  April  1,  1856.  Plaintiff 
also  held  a  deed  from  Mary  Warner  and  Helen  Ely,  the  sole 
heirs  of  Z.  Warner,  dated  June  17,  1856,  in  which  they  con- 
veyed to  him  all  their  interest  in  the  premises.  This  was  the 
plaintiff's  title  to  the  moiety  for  which  his  suit  was  brought. 
The  defendants  claimed  to  hold  the  land  under  a  sale  made 
by  G.  Leach,  sheriff  of  Clearfield  County,  upon  a  venditioni  ex- 
ponas issued  to  May  1,  1841,  on  a  judgment  in  favor  of  John- 
son and  Tingley  against  J.  L.  Gillis,  Z.  Warner,  and  W.  J.  B. 
Andrews,  and  the  deed  of  the  sheriff  to  W.  J.  B.  Andrews, 
dated  May  3,  1842,  acknowledged  May  1,  1842,  and  reciting 
a  sale  made  May  6,  1841.  It  appears  from  the  facts  in 
both  the  principal  case  and  QibBon  v.  Window j  38  Pa.  St.  49, 
that  the  sheriff's  deed  was  acknowledged  two  days  before  its 
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date.  Andrews,  by  deed  dated  September  7,  1848,  conveyed 
to  J.  Southers,  and  by  several  mesne  conveyances,  the  title 
vested  in  Miller  and  Gibson,  two  of  the  defendants,  September 
1, 1854.  It  appeared  in  evidence  on  the  trial  that  the  sheriff's 
"deed  to  Andrews  had  never  been  delivered  to  him,  but  was 
taken  out  of  the  prothonotary's  oflBce  by  L.  W.  Smith,  and  by 
him  placed  on  record.  The  venditioni  exponas^  upon  which 
the  land  was  sold  and  the  deed  made,  had  no  return  upon  it. 
Upon  the  docket  entry  in  the  case,  plaintiff's  attorney  acknowl- 
edged satisfaction  for  debt  and  costs.  Warner's  administrator, 
conceiving  that  the  interest  of  his  intestate  had  not  been 
divested  by  these  proceedings,  applied  to  the  orphans'  court 
for  leave  to  sell  the  same,  which  was  done  as  shown  above. 
Verdict  and  judgment  for  the  plaintiff,  and  defendants  sued 
A>ut  a  writ  of  error. 

Souther  and  WiUiSy  and  S,  A.  and  W.  8.  PurviaTice^  for  tho 
plaintiffs  in  error. 

Wiliiam  A.  WaUaUj  for  the  defendant  in  error. 

By  Court,  Strong,  J.  This  case  was  once  before  in  this  courts 
and  is  reported  in  38  Pa.  St.  49.  On  the  first  trial  in  the  court 
below,  the  jury  was  instructed  that  the  sheriff's  deed  to  Wil- 
liam J.  B.  Andrews,  under  which  the  defendants  below,  now 
plaintiffs  in  error,  claim,  was  inoperative  and  void  as  against 
Zebulon  Warner  and  James  L.  Gillis.  Taking  the  facts  as 
they  then  appeared,  we  thought  the  instruction  given  was 
erroneous,  and  a  new  trial  was  ordered.  The  judgment  under 
which  the  sheriff's  sale  was  made  had  been  recovered  against 
Warner,  Gillis,  and  Andrews.  They  were  therefore  joint 
debtors,  but  it  did  not  appear  that  they  were  also  joint  owners 
of  the  land  levied  upon  and  sold.  There  was  nothing,  conse- 
quently, to  show  that  Andrews,  though  a  joint  debtor,  might 
not  become  a  purchaser  for  his  own  exclusive  benefit.  In  the 
absence  of  proof  of  joint  ownership,  this  court  held  the  fiEUsts  — 
that  there  had  been  no  return  to  the  writ  of  venditioni  exponas, 
that  the  judgment  itself  was  satisfied  after  the  sale  and  before 
the  sheriff's  deed  was  acknowledged,  that  Andrews  was  a  joint 
debtor  in  the  judgment,  and  that  the  sheriff  had  levied  upon 
the  defendants'  interest  in  the  land  —  did  not  justify  a  peremp- 
tory direction  that  the  cftile  was  insufficient  to  divest  the  inter- 
est of  Zebulon  Warner,  and  vest  it  in  the  purchaser. 

The  case  now,  however,  after  the  second  trial,  wears  a  different 
aspect.  It  is  clearly  proved,  and  not  even  controverted,  that 
at  the  time  of  the  sheriff's  sale,  Andrews  was  a  joint  owner 
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with  Warner  and  Gillis  of  the  land.  This  is  a  controIKng 
fact  in  the  cause.  It  settles  that  Andrews  could  not  buy  at 
the  sheriff's  sale  for  his  own  exclusive  use.  He  must  have 
held  the  land  in  trust  for  his  co-tenants  to  the  extent  of  the 
shares  which  they  held  before  the  sale,  even  had  the  sheriff's 
deed  been  regularly  delivered  to  him.  Were  the  contest  now 
between  Andrews  and  Warner,  it  could  not  be  pretended  that 
the  sale  operated  to  transfer  to  the  former  the  interest  of  the 
latter,  even  if  all  consideration  of  fraud  and  of  the  non-deliv- 
ery of  the  deed  be  rejected.  And  not  only  was  Andrews  im- 
potent to  acquire  thus  an  adverse  title  to  that  of  his  co-tenants, 
the  proof  is  overwhelming  that  he  never  did  pay  the  amount 
of  his  bid;  that  the  judgment  was  satisfied  by  the  defendants 
in  the  execution  instead  of  the  purchaser;  and  that  the  deed 
was  obtained  in  fraud  of  the  rights  of  Warner,  and  without 
any  delivery  by  the  sheriff.  Had  the  deed  been  delivered,  the 
payment  of  the  purchase-money  by  Andrews  might  have  been 
inferred  from  the  receipt  in  the  deed;  but  if  there  was  no  de- 
livery, the  receipt  affords  no  evidence  of  payment  even  against 
the  sheriff,  and  certainly  not  against  any  other  person.  These 
considerationB,  however,  may  be  laid  aside.  It  is  enough  that 
Andrews,  having  been  a  joint  owner  with  Warner  and  Gillis^ 
could  not  set  up  his  purchase  at  sheriff's  sale  adversely  to 
them,  and  at  most  could  only  be  regarded  as  holding  in  Ixust 
for  them. 

And  it  is  impossible  to  see  how  the  defendants  below  stand 
in  any  better  situation  than  that  of  Andrews,  under  whose 
title  they  defend.  Had  they  been  bona  fide  purchasers  with- 
out notice,  it  may  be  that  the  fraudulent  procurement  of  the 
deed,  the  non-payment  of  the  bid,  and  the  payment  of  the 
judgment  by  the  defendants  out  of  other  joint  property  they 
owned  would  not  affect  them.  But  they  are'  not  purchasers 
without  notice.  Whatever  will  put  a  purchaser  upon  inquiry, 
and  lead  to  knowledge,  is  notice.  He  is  bound  to  make  in- 
quiry where  there  is  anything  that  would  lead  a  prudent  man 
to  make  it,  and  he  is  therefore  prcbumed  to  have  known  all 
that  inquiry  would  have  revealed  to  him.  Now,  without 
placing  any  reliance  upon  the  suspicious  circumstances  that 
attended  the  sheriff's  sale  to  Andrews,  the  unusual  circum- 
stance that  one  of  the  debtors  in  the  judgment  was  the  pur- 
chaser, that  the  deed  was  not  acknowledged  until  a  year  after 
the  sale,  that  the  judgment,  had  been  marked  satisfied  eight 
months  before  the  acknowledgment,  and  that  no  sale  had  ever 
been  returned  by  the  sheriff,  all  which  were  before  the  eyes  of 
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every  one  who  purchased  mediately  or  immediately  from  An- 
drews, and  which  of  themselves,  it  would  seem,  should  have 
put  any  man  proposing  to  buy  on  his  guard, — there  was  all 
along  the  chain  of  title,  the  direct  assertion  that  the  property 
had  belonged  to  Warner,  Qillis,  and  Andrews,  and  nowhere 
an  assertion  that  they  had  ceased  to  hold  it  jointly  prior  to 
the  sheriff's  sale.  Without  referring  to  any  other  deed,  that 
of  the  sheriff  to  Andrews  asserted  it,  and  thus  gave  notice  of 
the  fact  to  every  subsequent  purchaser.  The  deed  itself  and 
the  record  of  it  expressly  recite  that  the  land  had  been  the 
property  of  Zebulon  Warner,  James  L.  Gillis,  and  William 
J.  B.  Andrews,  and  had  been  sold  as  such.  Here  was  the 
foundation  of  any  right  that  could  be  acquired  from  Andrews. 
These  defendants  must  have  seen  it,  or  they  were  very  careless 
purchasers,  and  seeing  it,  they  were  informed  that  Warner's 
title  remained  in  him,  notwithstanding  the  formal  sheriff's 
sale.  Not  a  purchaser  after  the  sale  can  be  held  to  have 
bought  without  notice,  for  each  must  have  referred  to  the  judg- 
ments against  the  three  joint  owners,  and  to  the  sheriff's  deed 
reciting  the  joint  ownership. 

In  this  view  of  the  case,  the  first  six  assignments  of  error 
are  of  no  importance.  If  sustained,  they  would  not  justify  us 
in  reversing  the  judgment.  But  in  truth  they  are  all  un- 
founded. The  deposition  of  George  Leach  was  properly  ad- 
mitted. It  does  not  contradict  his  deed,  unless  the  deed  was 
delivered,  and  if  it  did,  that  would  be  no  reason  for  rejecting 
the  testimony  of  the  witness  in  a  controversy  between  these 
parties.  And  in  no  part  of  the  charge  do  we  discover  any 
error. 

Judgment  afiSrmed. 

^^  • 

Whatsvsr  IB  SuTFidBirr  to  Put  Prudint  Pxbbon  upov  Ltquikt  b 

BumouBNT  TO  Chabob  HDi  WITH  NonoB:  Mcrriaon  ▼.  KeUy,  74  Am.  Deo. 
169,  and  note  178,  containing  coUeoted  oases  showing  when  a  snbeeqaent  pur- 
chaser will  be  charged  with  notice:  LUcJ^fiekTs  Appeal,  73  Id.  682,  and  note 
666;   Wilson  v.  McCuUough,  62  Id.  347. 

Purchase  at  Execution  Sale  bt  One  Co-TBNAirr  of  the  estate  of  the 
other,  effect  of:  Britdn  v.  Handy,  73  Am.  Deo.  497,  and  note  616;  Weaver  ▼. 
TTt&fe,  64  Id.  696,  and  ooUected  cases  in  note  698;  TMaXe  v.  TMak^  64  Id. 
775,  and  note  784;  RtJberU  v.  T}*om,  78  Id.  652. 

The  pbincipal  case  was  citbd  in  ffuchenatein  ▼.  Love,  98  Pa.  St  618^  to 
tte  point  that  where  certain  stockholders  of  an  insolTent  corporation  haj  the 
property  of  the  corporation  at  a  public  sale,  they  are  not  entitled  to  any  ad* 
rantage  over  the  other  stockholders,  who  were  joint  owners  with  them  m 
^respect  thereto;  and  where  there  has  been  no  laches,  they  will  be  held  obliged 
to  aooonnt  to  each  other  stockholders  for  any  profits  they  may  have  realiied. 
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ToLinrmBa  Who  Olaoc  undkr  Dekd  DEFMrrrni  Ain>  XHomunrB  i9 
Law  OAHiiOT  hati  Aid  of  a  court  of  equity  to  oomplete  and  perfect  i^ 
any  more  than  they  can  have  the  aid  of  the  court  to  enforce  a  promiae 
without  conaideration.  But  if  the  legal  conveyance  be  effectually  made, 
the  court  will  protect  all  equitable  intereste,  and  enforce  all  equitable 
rights  and  duties  under  it»  as  promptly  and  completely  as  if  made  with 
oomridaratian. 

VOLVHTABT  DeKD,  WITHOUT  RBSXBYATIOir  OF  POWSB  TO  AlTKR  OB  RbVOKI 

It,  of  either  real  or  personal  property,  cannot  be  disturbed  by  the 
grantor,  and  as  against  him  it  is  vUid  and  binding,  both  at  law  and  in 
equity. 
Dbjyiet  ov  Dxid  to  Tbustib. — A  Toluntary  deed  of  trust  was  deHTered 
by  the  grantor  to  the  trustee  named  therein,  who  communicated  this 
fact  to  the  eeduia  que  tnutf  and  promised  to  have  the  deed  recorded. 
To  avoid  executing  the  trust,  the  trustee  afterwards  returned  the  deed 
to  the  grantor,  who  destroyed  it.  Held,  a  complete  delivery  to  the 
fffftftf  que  tnuL 

AooMFtAXcm  vr  Tbubtks.  —It  is  not  essentisl  to  the  validity  of  a  trusty 
oreated  by  the  beneficial  owner  of  the  trust  property,  that  there  should 
be  an  acceptance  or  declaration  of  the  trusts  by  the  trustee  in  whom  the 
legal  interest  is  vested. 

Fkmumwaon  or  Aogbftaiioi  ov  All  Dkmul — The  well-estabUshed  gen- 
•ral  rule  with  regard  to  all  deeds  is,  that  until  rejected,  il  for  the  benefit 
of  the  parties  in  favor  of  whom  they  are  executed,  they  are  presumed  to 
be  accepted  by  them.  This  rule  applies  to  trust  deed%  and  even  to 
trusts  for  oredlfeors. 

ImAnTT  aw  ORAjnroB  xv  Dud  oaniiot  bb  Brtabluhxd  by  his  own  testi- 
moiiy  thai  that  was  his  condition  when  he  executed  it.  This  would  bo  m 
dangerous  praotioa. 
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Bill  in  equity  to  establish  a  deed  of  trust.  The  opinion 
states  the  case. 

TiUinghastj  for  the  complainants. 
Currey  and  Jenckes,  for  the  respondents. 

By  Court,  Ames,  C.  J.  T'lo  proposition  of  the  counsel  for 
the  respondents,  that  mere  volunteers  have  no  equity  on  which 
to  ground  a  claim  for  equitable  relief,  is  quite  too  broad.  If 
the  deed  under  which  they  claim  be  defective  and  inoperative 
at  law,  ihey  cannot  have  the  aid  of  a  court  of  equity  to  com- 
plete and  perfect  it,  any  more  than  they  can  have  the  aid  of 
the  court  to  enforce  a  promise,  or  even  covenant,  without  con- 
sideration, to  execute  the  deed.  In  other  words,  the  court  will 
not  help  them  to  be  cestuis  que  trust,  but  remain  neutral  in 
regard  to  the  defective  deed,  or  executory  contract  to  give  one. 
On  the  other  hand,  if  the  legal  conveyance  be  effectually 
made,  the  court  will  protect  all  equitable  interests  and  en- 
force all  equitable  rights  and  duties  under  it  as  promptly 
and  completely,  though  made  without,  as  if  made  with, 
consideration.  The  party  who  makes  a  voluntary  deed, 
whether  of  real  or  personal  estate,  without  reserving  a  power 
to  alter  or  revoke  it,  has  no  right  to  disturb  it;  and  as 
against  himself  it  is  valid  and  binding,  both  in  equity  and  at 
law:  Ellison  v.  Ellisony  6  Ves.  656;  Smith  v.  Garland,  2  Mer. 
125;  Fletcher  v.  Fletcher,  4  Hare,  76;  Kekewich  v.  Manning,  1 
De  Gex,  M.  &  G.  176;  Dilrow  v.  Bone,  6  L.  T.,  N.  S.,  71; 
Eaton  V.  TiUinghast,  4  R.  I.  276,  279,  280;  1  Lead.  Cas.  Eq., 
and  Hare  and  Wallace's  Notes,  3d  Am.  ed.,  297-335,  top 
paging,  for  a  collection  of  the  cases,  English  and  American; 
Adams's  Equity,  79,  80,  side  paging. 

The  question  then  is,  whether  the  deed,  the  trusts  of  which 
the  complainants  seek  to  establish,  was  perfected  by  delivery, — 
a  question  which,  in  this  aspect,  a  court  of  equity  regards  in 
precisely  the  same  light  that  a  court  of  law  would.  It  is  ad- 
mitted that  it  was  formally  executed  by^the  respondent,  John 
E.  King,  and  by  him  sent  to  William  H.  King,  the  trustee 
named  in  it,  who  received  it,  communicated  it  to  some  of  the 
cestuis  que  trust,  and  promised  to  put  it  on  record;  but  that 
afterwards,  not  wishing  to  execute  the  trust,  and  as  the  easiesi 
mode  of  getting  rid  of  it,  William  redelivered  the  deed  to  his 
brother  John,  who  destroyed  it.  It  is  quite  immaterial  to  the 
question  of  delivery,  whether  John  requested,  or  William  first 
proposed,  that  it  should  be  given  up;  whether  the  redelivery 
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was  made  with  or  without  the  advice  of  a  justice  of  the  peace; 
whether  to  cut  off  the  rights  of  the  cestuis,  or  with  no  design- 
to  injure  or  affect  them;  or  whether,  as  John  swears,  Willian^ 
gave  it  to  him  to  be  canceled,  or  as  William  swears,  that  he 
gave  it  to  John  to  read,  with  the  understanding  that  it  was  ta 
be  produced  for  the  purpose  of  settlement,  at  a  meeting  be- 
tween them  and  tlie  cestuiaj  chilled  for  the  next  day,  and  that 
John,  without  his  leave,  cut  off  his  name  and  seal  from  it. 
With  or  without  these  circumstances,  some  of  which  are  in 
contest,  it  would  be  difficult  to  find  a  case  from  the  Year-books 
downwards,  in  which  such  dealing  with  a  deed  by  the  parties 
to  it,  unexplained  by  proof  of  other  facts,  has  not  been  held 
to  be  a  complete  delivery  of  it:  See  Gamons  v.  Knight,  6  Bam. 
&  C.  671,  and  Souverhye  v.  Arden,  1  Johns.  Ch.  240,  where  the 
cases  are  collected;  and  see  Ellison  v.  Ellison,  1  Lead.  Cas. 
£q.,  3d  Am.  ed.,  notes  304,  top  page,  and  cases  collected. 

It  is  said,  indeed,  that  the  trustee  never  accepted  the  trusts 
of  the  deed,  and  that  hence  it  was  incomplete.  It  is  not  es- 
sential to  the  validity  of  a  trust  created  by  the  beneficial  owner 
of  the  trust  property  that  there  should  be  an  acceptance  or  a 
declaration  of  the  trusts  by  the  trustee  in  whom  the  legal  in- 
terest is  vested:  Tierney  v.  Wood,  19  Beav.  330.  The  trustee 
received  the  deed,  retained  it  two  or  three  days,  communicated 
it  to  the  cestuis  que  trust,  and  promised  them  to  put  it  on  rec- 
ord. This  was  done  with  the  license,  and  so  far  as  communi- 
cation to  the  cestuis  was  concerned,  at  the  request  of  the  creator 
of  the  trust,  as  his  note  to  the  trustee  accompanying  the  deed 
plainly  shows.  After  this,  at  least,  the  trustee  could  not,  with- 
out the  grossest  breach  of  trust,  give  up  the  deed,  to  his  brother, 
the  creator  of  the  trust,  to  be  canceled,  or  in  any  way  affect 
the  rights  of  the  cestuis  under  it:  Ellison  v.  Ellison,  1  Lead. 
Cas.  Eq.,  3d  Am.  ed.,  304,  306,  top  pages,  and  cases  cited. 

Such  communication  and  promise  bear,  too,  upon  another 
ground  of  objection  to  this  deed,  taken  by  the  respondents, 
that  it  is  to  be  regarded  as  a  mere>proposal  by  John  E.  King^ 
made  to  the  other  heirs  of  Henry  King;  that  the  deed  was  to 
be  in  full  settlement  of  all  claims  on  their  part  to  the  estate  of 
their  father,  and  as  it  was  never  accepted  by  them  as  such, 
and  until  it  was,  it  was  revocable  on  his  part.  The  well-estab- 
lished general  rule  with  regard  to  all  deeds  is,  that  until  re- 
jected, if  for  the  benefit  of  the  parties  in  favor  of  whom  they 
are  executed,  they  are  presumed  to  be  accepted  by  them:  Stir- 
ling  V.  Vaughan,  11  East,  623;  Oamons  v.  Knight,  5  Barn.  &  CL 
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671,  ftnd  cases  cited.  It  is  equally  applied  to  deeds  of  tmst 
as  to  others;  and  in  this  state,  to  trusts  for  creditors,  which, 
in  England,  have  been,  in  general,  excepted  out  of  the  general 
rule,  and  until  accepted,  treated  as  proposals  merely.  But 
even  in  these  exceptional  cases,  after  a  trust  in  favor  of  credi- 
tors has  been  communicated  to  them,  it  can  no  longer  be  re- 
voked by  the  creator  of  the  trust,  and  still  less  by  his  trustee: 
See  1  Lead.  Gas.  Eq.,  mpra^  and  cases  cited. 

There  is,  however,  no  ground  in  the  proof  for  the  notion 
that  this  deed  was  designed  by  John  E.  King  as  a  mere  pro- 
posal to  his  brothers  and  sisters,  and  still  less  as  delivered  to 
the  trustee,  his  brother  William,  and  that  it  was  to  have  effect 
only  on  condition  that  it  should  prove  satisfactory  to  him  and 
them  in  settlement  of  all  claims  and  difficulties;  and  no  such 
ground  is  taken  in  either  of  their  answers.  The  deed  itself 
was  absolute  as  a  conveyance  in  trust,  and  without  condition. 
The  note  of  John  attending  it  when  sent  by  him  to  William 
contains  no  condition,  but  simply  expresses  a  wish  that  it 
might  satisfy  all  his  brothers  and  sisters  as  well  as  it  did  him; 
and  so  far  from  treating  it  as  a  proposal  merely,  indicates  that 
he  designed  to  share  equally  with  them  in  the  property  he 
derived  from  his  father,  even  to  the  money  which  he  might 
have  left,  after  paying  the  expenses  of  the  prosecution  for 
adultery  then  pending  against  him.  Nor  was  there  anything 
done  or  said  or  omitted  on  the  part  of  the  cestvis  indicating 
that  they,  too,  regarded  it  as  a  proposal  for  a  settlement 
merely.  It  was  communicated  to  them  as  an  act  done;  and 
offering  to  put  it  on  record  themselves,  they  exacted  and  re- 
ceived from  the  trustee  a  promise  that  he  would  do  so.  When, 
on  the  day  of  the  meeting  between  all  parties  in  Providence, 
one  of  them,  and  the  leading  and  most  intelligent  of  them, 
Andrew  J.  Moffat,  was  informed  by  William  that  he  meant  to 
surrender  the  deed  to  John,  he  told  him  "  that  he  had  better 
not";  and  the  subsequent  correspondence  between  him  and 
John,  he  writing  in  connection  with  some  of  the  other  eestuis^ 
contains  a  clear  expression  on  their  part  that  the  deed  would 
have  been  satisfactory  to  them,  and  complains  of  the  act  of 
redelivery. 

There  is  still  less  ground  in  the  proof  for  the  objection  set 
up  to  this  deed,  in  the  answer  of  John,  that  it  was  extorted 
from  him  by  duress,  and  by  the  threats  of  his  brothers  and 
sisters,  and  whilst  he  was  incapable  to  act  for  himself  in  the 
droumstances  in  which  he  was  placed.    His  brothers  and  sis- 
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ters,  or  some  of  them,  had  indeed  claimed  before  the  death  of 
his  father  and  after  it,  that  the  conveyanceB  of  property  which 
he  had  obtained  from  his  father  were  without  consideration, 
and  were  extorted  from  him  by  undue  influence  exerted  upon 
one  in  failing  health  and  of  disordered  faculties.  Whether 
this  claim  were  well  or  ill  founded  is  of  no  consequence  now, 
since  both  claim  here,  mediately  or  immediately,  under  these 
conveyances.  Sufficient  evidence  has  been  laid  before  us  to 
indicate  that  it  was  not  a  fraudulent  claim,  without  any  foun- 
dation, but  a  fair  subject  of  controversy,  however  upon  full 
proof  it  might  have  been  decided,  had  the  conveyance  in  ques- 
tion not  brought  that  controversy  to  a  close.  During  this  con- 
troversy, both  before  and  after  the  death  of  his  father,  he  was 
under  prosecution  for  living  with  a  woman  in  his  father's 
house,  in  open  adultery.  This  he  knew  to  be  displeasing  to 
his  brothers  and  sisters,  deterring,  as  it  properly  should,  some 
of  them  from  visiting  at  the  house.  The  proof,  however,  en* 
tirely  hila  to  establish  that  either  of  the  complainants  insti- 
gated this  prosecution,  or  even  appeared,  as  they  might  well 
have  done,  as  witnesses  against  him.  The  reports  which  he 
heard,  or  the  fears  which  he  might  well  entertain  to  that 
effect,  appear  to  have  been  wholly  without  foundation.  One 
of  the  complainants,  indeed,  a  nephew  of  John,  coming  home 
from  California,  and  finding  him  under  arrest  upon  the  com- 
plaint of  the  injured  husband,  and  that  his  uncle  was  openly 
living  at  the  homestead  in  his  father's  family,  with  the  wife  of 
the  prosecutor,  who  desired  merely  to  separate  her  from  him, 
concurred  in  this  desire,  and  wished  to  remove  such  a  nui- 
sance from  the  home  of  the  family,  and  to  that  end  gave  the 
prosecutor  the  names  of  two  witnesses,  but  wholly  refused  any 
further  assistance.  With  this  exception,  it  does  not  appear 
that  any  of  the  complainants  aided  the  prosecution  in  the 
least,  although  (hey  might  well  have  sympathized,  under  such 
circumstances,  with  tiie  prosecutor.  Still  less  does  it  appear 
that  any  of  the  complainants  used  this  prosecution,  by  threats 
or  otherwise,  to  extort  this  deed  from  their  brother  or  uncle,  or 
any  similar  or  other  settlement  of  their  claim  upon  him. 

The  pretense  set  up  in  the  answer  of  John,  that  they  even 
accused  him  of  the  murder  of  his  father,  by  way  of  exciting  his 
alarm,  and  of  raising  in  him  just  fears  for  his  safety  and  freedom, 
is,  upon  the  evidence,  idle  in  the  extreme.  The  facts  bearing 
upon  this  accusation,  sworn  to  by  Moffat,  and  not  contradicted 
by  any  one  of  the  persons  present,  amount  to  this:  that  the 
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witness,  on  hearing  that  his  grandfather  had  taken  poifloni 
went  to  see  him  about  twenty-four  hours  after  he  had  taken  i^ 
and  found  that  during  all  this  time  no  physician  had  been 
sent  for  by  his  son  John,  who  was  the  master  of  the  house,  to 
administer  to  his  relief;  and  indignant  at  what  seemed  to  him 
such  gross  neglect,  observed  that  "it  was  murder  to  let  a  man 
lay  in  that  manner."  The  next  day  the  witness  explained,  in 
the  presence  of  John,  upon  his  expression  as  above  being  ad- 
verted tOj  that  "he  wanted  no  one  to  understand  that  he 
thought  that  anything  had  been  given  to  the  old  man  by  any  one 
to  cause  his  death,  but  that  he  thought  that  he  had  been  drove 
to  it";  to  which  John  replied,  "After  this  is  over,  we  '11  see  who 
has  the  longest  lash  to  drive  with."  The  result  of  the  evidence 
upon  the  point  of  duress  is  this:  that  John  E.  King,  knowing 
the  claim  made  upon  him  by  the  complainants,  and  harassed 
by  his  fears  about  the  prosecution  for  adultery  hanging  over 
him,  while  he  knew  that  they  might  aid  his  conviction,  as  a 
matter  of  policy,  determined  to  change  his  relations  with  them, 
by  yielding  the  matter  in  dispute;  and  with  this  view,  executed 
and  delivered  the  deed  of  trust  in  question,  without  any  threat 
or  demand  on  their  part,  and  without  any  previous  communi- 
cation by  him  to  them  of  his  intention  to  take  such  a  step. 
H«  voluntarily,  and  without  suggestion  even  from  them,  took 
this  course,  for  aught  that  the  evidence,  including  his  own, 
indicates,  for  the  purpose  of  satisfying  their  claims,  and  of  de- 
preciating their  imagined  vengeance  against  him,  which  he 
feared  might  be  exerted  through  the  pending  prosecution. 
He  sent  the  deed  to  his  brother  William,  whom,  he  avows, 
that  he  thought  "was  the  hardest  against  him";  and  when  he 
found  that  William  had  no  such  unbrotherly  designs  as  he 
had  been  led  to  suppose,  but,  on  the  contrary,  sympathized 
with  him,  he  was  quite  ready  to  accede  to  his  proposal  to  take 
back  and  cancel  the  deed,  which,  ignorant  and  misadvised, 
William  was  disposed  to  surrender  to  him.  In  all  this,  we 
can  discover  no  such  duress  or  oppression  as  will  avoid  a  vol- 
untary deed,  either  at  law  or  in  equity, — no  such  extortion 
or  even  demand  of  the  deed  from  him  when  in  such  a  position 
that  he  could  not  safely  refuse  anything  that  they  demanded 
from  him,  that  raises  anything  so  palpable  as  an  equity  on 
his  part  against  the  deed,  which  a  court  of  equity  can  act 
upon.  It  was  his  own  free  act  of  policy  under  the  circum« 
stances  in  which  his  misconduct  had  placed  him, — neither 
asked  or  expected  by  the  complainants,  or  the  other  heirs  of 
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Henry  King.  He  was  very  much  disturbed  until  he  had  done 
it;  but  as  he  tells  us  in  his  evidence,  found  immediate  relief 
firom  it,  and  in  his  note  accompanying  the  deed,  hoped  that  it 
would  satisfy  all  as  well  as  it  did  him.  There  is  no  evidence 
before  us  that  it  would  not  have  satisfied  them,  if,  colluding 
with  the  trustee,  he  had  not,  upon  a  change  of  policy,  sup- 
pressed the  deed  after  he  had  delivered  it,  and  not  only  waked 
up  the  old  contest,  but  originated"  a  new  one  over  the  deed. 
The  correspondence  between  him  and  some  of  the  complain- 
ants, after  the  redelivery  of  the  deed,  is  full  to  this.  This  deed 
provided,  to  the  extent  of  the  trust  property,  for  all  the  debts 
of  Henry  King,  including,  of  course,  John  E.'s  claim  for  ser- 
vices rendered  to  him  which  remained  unsatisfied.  These  ser- 
vices, as  he  avows,  were  but  partly  compensated  by  his  father's 
gift  to  him  of  the  farm  embraced  in  the  deed  of  trust;  and  we 
can  take  care,  in  the  decree,  that  in  any  proceeding  he  may 
institute  for  these  services,  the  value  of  this  farm  shall  not  be 
reckoned  against  him. 

We  have  not  noticed  the  suggestion  of  John  E.  King,  in  his 
answer,  that  he  was  not  *4n  his  right  mind"  at  the  time  that 
he  executed  and  delivered  the  deed  of  trust,  and  could  neither 
eat  nor  sleep.  If  by  this  he  means  that  he  was  greatly  dis- 
turbed by  his  isolation  from  his  family  and  natural  friends, 
when  contending  against  a  public  prosecution  which  his  own 
gross  misconduct  had  brought  upon  him,  he  felt  as  any  sane 
man  would  feel  under  similar  circumstances.  It  was  '^a  touch 
of  nature,"  which  no  one,  not  brutally  insensible,  could  help. 
Except  in  his  own  testimony,  we  look  in  vain  for  any  evidence 
worth  considering  that  he  did  not  perfectly  understand  what 
he  did,  and  shape  his  policy  through  it  to  an  end  that  he 
greatly  desired.  To  those  about  him  he  seemed  as  usual,  act- 
ing in  his  business,  whether  in  or  out  of  court,  with  calmness 
and  discretion, — so  that  if  we  believe  that  he  was  not  in  his 
right  mind,  we  have  little  more  than  his  own  word  for  it.  It 
would  be  quite  too  dangerous  for  a  court  of  equity  to  set  aside 
or  refuse  to  enforce  the  trusts  of  a  deed,  upon  the  maker's  own 
testimony  that  he  was  not  in  his  right  mind  when  he  made  it. 

A  question  has  been  raised  whether  the  deed  of  trust  in- 
cluded the  personal  property  embraced  in  the  bill  of  sale  from 
Henry  King  to  his  son  John.  It  is  Moffat's  impression  that  it 
did;  but  this  can  hardly  avail  against  the  explicit  testimony 
of  the  scrivener  who  drew  it,  and  the  answer  and  testimony  of 
William,  (he  trustee  named  in  the  deed.    The  delivery  by  John 
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of  the  bill  of  sale  of  this  property,  to  him  executed  by  his  fiftther, 
to  William,  unaccompanied  by  the  delivery  of  the  property 
itself,  with  directions  that  he  should  deliver  it  to  Zuriel  Potter, 
then  custodian  and  afterwards  administrator  of  Henry  King, 
indicates  an  intent  to  surrender  to  the  estate  of  his  father  the 
evidence  of  his  title  to  this  property,  which  once  belonged  to 
his  father.  The  surrender  was  never  completed  by  delivery 
of  the  property,  nor  would  Potter  even  retain  the  bill  of  sale. 
It  seems  to  us,  at  most,  evidence  of  an  intent  to  surrender 
never  legally  carried  into  effect;  and  treating  it  as  we  do  as  a 
voluntary  conveyance,  we  must  remain  neutral  with  regard  to 
it.  But  however  this  may  be,  the  surrender,  if  made,  was  to 
Potter,  as  administrator  on  the  estate  of  Henry  King,  who  is 
no  party  to  the  bill,  and  is  entitled  to  no  relief  under  it. 
Let  a  decree  be  entered  in  conformity  to  this  opinion. 


DKFEcnvs  VoLuirrABY  Gonystances  wnx  not  bb  An>Ki>  ob  PxBraoiXD 
TK  Equtit,  and  want  of  consideration  is  a  good  defense  to  a  bill  for  rectify- 
ing snch  conveyances.  Bnt  where  rights  are  Tested  by  exeoated  Toluntary 
oonyeyance,  a  court  of  equity  will  recognize  and  protect  such  rights:  Detwton 
T.  Dawtorif  18  Am.  Deo.  673;  Bay  y.  Simmons,  11  R.  L  266,  citing  the  prin- 
cipal case.  And  a  voluntary  bond  from  a  father  to  his  son  for  the  convey- 
ance of  land  will,  in  some  instances,  be  specificaUy  enforced:  Anderson  ▼. 
Qreenj  23  Am.  Dec.  417,  and  note  423,  where  the  sabject  is  discussed  at 
length. 

Gbantob  GAmroT,  bt  Subsxquknt  Conduct,  Amcr  ob  Divbst  Titlb,  if 
at  the  time  of  the  acknowledgment  and  execution  of  the  deed  he  has  performed 
acts  amounting  to  a  delivery:  Blight  v.  Schenek,  51  Am.  Dec  478. 

AOOSFTANGB  OF    DbBD  BT   GrANTSE  THKRKEET  Wn«L  BB    PrBSUMBD,    Until 

the  contrary  appears:  Boody  v.  Dcmis,  51  Am.  Dec  210;  Blight  v.  Scheitdt,  51 
Id.  478;  Merrills  v.  Swift,  46  Id.  315;  Peavey  v.  TiiUm,  45  Id.  365.  And  m 
sabsequent  assent  by  a  grantee  to  a  deed  delivered  to  a  stranger  for  him,  and 
withoat  his  knowledge,  makes  it  valid  from  the  time  of  deUvery:  Lady  Svpe-' 
fior  V.  MeNamara,  49  Id.  184.  But  proof  of  refusal  by  grantee  to  accept 
deed  delivered  to  a  third  peceoii  for  hie  benefit  wiU  invalidate  loeh  deedj 
Id. 


Shelton  and  Tuttle,  Trustees,  v.  Hubd. 

17  Bhodb  Island,  40^] 

Cm  Who  Rbaixt  Staitss  upon  Bill  ob  Notb  a  RiLATioir  ov  SuBvnr 
to  Anotsbb  Pabtt  on  Samb,  though  not  in  a  position  on  the  peper  to 
signify  it,  so  that  the  true  relation  be  known  to  the  holder  of  the  papei^ 
may  avail  himself,  at  law  and  in  equity,  of  every  eqoitable  discharge 
which  properly  grows  out  of  that  relation. 

DnoBABOB  OF  Indobseb — AoBNT  Who  Indobsbb  Bill  to  PBDrcnPAL  — 
Jvsokbit  MUJxn  Aqkbt  as  iMBOBaiB,  BOW  Dbnbaboxdu  ^DefenAi 
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aiit»  M  ogent)  recetred  a  bill  of  excliange  in  payment  of  goods  of  pHa- 
dpal,  which  he  had  sold,  and  indorsed  the  bill  oTor  to  his  principal.  Xh^ 
latter  afterwards  indorsed  the  bill  over  as  collateral  secnrifcy  to  plaintiffii» 
who  had  knowledge  of  the  relation  in  which  defendant  had  acted.  The 
bill  went  to  protest,  and  plaintiffs  sued  defendant  as  first  iudorser.  and 
reoorered  judgment  against  him.  Plaintiflb  afterward,  in  the  settlamAni 
of  an  account  with  defendant's  principals,  surrendered  the  bill  to  thenu 
Beid,  that  by  this  surrender,  plaintiffs'  title  to  the  bill  ceased;  and  as  de- 
fendant was  not  liable  to  prior  indorsers,  and  as  his  principals  could  not 
set  up  the  bill  against  him,  he  was  discharged;  that  the  judguent  hay- 
ing been  obtained  with  notice,  it  was  also  extinguished,  and  tnat  this 
defense  could  be  made  to  it  in  the  hands  of  an  assignee,  who  must  take 
it  subject  to  all  equities  which  existed  between  the  parties  to  it  at  the 
time  of  the  surrender. 

Debt  tipon  a  judgment  recovered  by  the  plaintiffs  against 
ilefendant  in  1858,  to  which  plaintiff  pleaded  payment  and  nvl 
tiel  record.  Upon  the  trial,  it  ap{)eared  that  defendant,  as 
agent  for  Judson  &  Co.,  sold  a  carriage  for  them,  for  which  he 
received  in  payment  a  bill  of  exchange,  which  he  indorsed 
over  to  his  principals,  and  which  the  latter  indorsed  over  to 
plaintiffs  as  part  security  for  a  large  indebtedness  of  theirs  to 
plaintiffs.  At  the  time  plaintiffs  received  the  bill  from  Jud- 
son &  Co.,  or  at  about  the  time  the  same  was  protested,  the 
plaintiffs  learned  that  defendant  acted  as  the  agent  of  said 
Judson  &  Co.  in  receiving  and  indorsing  the  bill.  The  bill 
was  not  paid,  and  at  its  maturity  plaintiffs  sued  defendant  as 
first  indorser,  and  recovered  against  him  by  default  the  judg- 
ment upon  which  this  action  was  brought.  At  the  time  of 
this  judgment,  plaintiffs  had  pending  two  attachment  suits 
against  Judson  &  Co.,  in  which  one  Chapman  became  re- 
ceiptor to  the  sheriff  of  the  attached  goods.  By  a  subsequent 
arrangement,  plaintiffs  took  judgment  against  Judson  &  Co. 
for  a  certain  sum,  which  was  to  be  satisfaction  of  all  debts  due 
fhem,  upon  its  payment.  One  of  the  terms  of  the  agreement 
npon  which  the  above  judgment  was  taken  was,  that  the  plain- 
tiffs were  to  hold  the  judgment  against  defendant  Hurd  as 
oollateral  security  for  the  payment  of  said  judgment  against 
Judson  &  Co.,  but  which  they  were  to  return  to  Judson  &  Co. 
when  the  latter  paid  their  judgment.  After  obtaining  judg- 
ment against  Hurd,  and  while  the  suits  against  Judson  &  Co. 
were  pending,  plaintiffs,  with  knowledge  of  Hurd's  relation  to 
Jndson  &  Co.,  surrendered  the  bill  of  exchange  to  Judson 
ft  Co.  without  Hurd's  knowledge,  upon  the  notion  that  they 
had  security  enough  for  their  debts  against  them.  Judson 
ft  Co.  failed  to  pay  their  judgment,  and  Chapman  paid  it  to 
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the  plaintiffB,  and  received  from  them  all  the  collateral  secu- 
rity which  they  held,  including  an  assignment  of  the  judg- 
ment against  defendant  Hurd.  Chapman  then  commenced 
this  suit,  using  the  names  of  plaintiffs  as  trustees. 

Hartf  for  the  plaintiffs. 

Collins  and  JenckeSy  for  the  defendant. 

By  Court,  Ames,  C.  J.  It  is  quite  too  late  to  discuss  the 
question  here,  whether  he  who  really  stands  upon  a  bill  or 
note  in  the  relation  of  a  surety  or  quad  surety,  to  another 
party  to  the  same,  though  not  in  a  position  on  the  paper  to 
signify  it,  so  that  the  true  relation  be  known  to  the  holder  of 
the  paper,  may  not  avail  himself,  both  at  law  and  in  equity, 
of  every  equitable  discharge  which  properly  grows  out  of  that 
relation.  In  accordance  with  the  weight  of  decision,  the  doc- 
trines of  equity  upon  this  subject  have  long  been  naturalized, 
as  it  were,  in  our  courts  of  law,  and  been  administered  by  them 
as  far  as  legal  remedies  would  permit:  Hidden  y.  BisJiopy  5  R.  L 
29,32. 

The  bill  of  exchange  upon  which  the  judgment  sued  was 
founded  was  received  by  the  defendant  as  security  for  the 
price  of  a  carriage  sold  by  him,  as  agent  for  L.  B.  Judson  <fe 
Co.,  and  was  made  payable  to  him  as  a  mode,  merely,  of  trans- 
ferring the  security  to  them,  as  his  principals.  With  the  knowl- 
edge of  this,  either  at  the  time  when  they  received  the  bill,  or 
about  the  time  when  it  was  protested,  the  plaintiffs  first  ob- 
tained this  judgment  upon  it  against  the  defendant,  and  then, 
without  his  knowledge  or  assent,  surrendered  the  bill  of  ex- 
change to  Judson  &  Co.,  for  the  reason,  as  one  of  the  plaintiffs 
expresses  it,  that  they  had  security  enough  for  Judson  &  Co.'b 
debts,  for  which  this  bill  was  held  as  collateral  security  only, 
without  their  liability,  or  that  of  the  drawer  or  acceptor,  upon 
it.  By  this  surrender,  the  plaintiff's  title  to  the  bill  terminated; 
and  as  the  defendant  was  not  liable  on  the  bill  to  prior  parties 
to  it,  and  Judson  &  Co.  could  not  have  set  it  up  against  him, 
he  would,  but  for  this  judgment  against  him,  have  been  dis- 
charged from  all  liability  in  the  matter. 

Can  the  prior  judgment  against  the  defendant  vary  this 
result,  considering  that  the  relation  between  the  defendant 
and  Judson  &  Co.  upon  the  bill  was  known  to  the  plaintiffs 
long  before  they  surrendered  it  to  Judson  &  Co.?  It  is  proved 
by  one  of  them  that  they  knew  of  this  relation,  either  at  the 
time  they  received  the  bill,  or  shortly  before  it  went  to  protesti 
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— leaving  it  doubtful  whether  they  knew  that  the  defendant 
was  surety  only  for  Judson  &  Co.  upon  the  bill  when  they  took 
it,  or  acquired  that  knowledge  afterwards,  though  l^efore  the 
surrender  of  it  to  Judson  &  Co.  This  doubt  does  not  strike  us 
as  material  to  the  equity  of  the  defendant  to  have  his  known 
rights  as  surety  respected  by  the  plaintiffs.  The  equity  does 
not  arise  out  of  any  contract  with  them,  but  out  of  a  relation 
subsisting  between  the  defendant  and  another  party  to  the 
bill,  which,  because  known  to  them,  involves  an  equitable 
duty  towards  him  which  they  can  disregard  only  at  their 
peril.  Such  appears  to  have  been  the  view  of  this  equity  as 
stated  by  Lord  Cottenham  in  Hollier  v.  Eyre^  9  CI.  &  Fin. 
1,  45;  and  by  the  lords  justices  in  Davies  v.  Stainbank,  6  De 
Gex,M.  &  G.  679;  Pooley  v.  Harradiney  7  El.  &  B.  434-443,  where 
see  the  doctrine  of  these  cases  commented  on  by  Mr.  Justice 
Coleridge;  3  Lead.  Cas.  Eq.,  Hare  and  Wallace's  Notes,  570- 
577;  2  Am.  Lead.  Cas.,  Hare  and  Wallace's  Notes,  412,  where 
see  the  cases  collected  and  criticised. 

If,  too,  the  equity  arises,  not  from  contract,  but  from  a 
knowledge  by  the  plaintiffs  of  the  defendant's  suretyship  on  the 
bill,  how  can  their  judgment,  recovered  against  the  defendant, 
affect  either  this  relation  or  their  equitable  duty?  The  relation 
of  the  defendant  to  Judson  &  Co.  is  certainly  not  affected  by  a 
judgment  to  which  they  are  no  parties,  but  is  only  one  step 
towards  the  plaintiff's  recovery  of  the  amount  of  the  bill  from 
the  defendant,  which,  when  completed  by  payment,  would  en- 
title the  defendant  to  recover  back  the  amount  from  Judson  & 
Co.  Nor  do  we  see  why  the  judgment  should  absolve  the  plain- 
tiffs from  their  equitable  duty  to  the  defendant,  since  it  does  not 
take  away  the  knowledge  out  of  which  it  arises,  nor  estop  him 
from  proving  either  the  relation  or  their  knowledge  of  it,  or 
the  matter  in  discharge,  subsequent  to  the  judgment,  in  breach 
of  the  duty  which  these  involve.  The  judgment  simply 
merges,  by  legal  fiction,  the  cause  of  action  upon  which  it  is 
foimded,  to  [prevent  the  same  matter  from  being  again  liti- 
gated between  the  same  parties.  This  fiction  does  not  prevent 
a  court  of  law  from  looking  behind  a  judgment,  and  taking 
even  oral  proof,  for  the  equitable  purpose  of  preventing  a 
double  recovery  for  the  same  cause  of  action.  Why,  then, 
should  it  be  permitted  to  shut  from  the  view  of  a  court  of 
equity,  and  here,  therefore,  of  a  court  of  law,  an  equity  per- 
fectly consistent  with  it,  and  matter  subsequent,  going  to  the 
oqixitable  release  of  it?    Had  the  facts  now  proved  occurred 
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before  this  judgment  was  rendered,  they  would  have  oppoeed 
a  good  defense  to  the  recovery  of  it,  and  if  not  availed  of  in 
defense,  the  judgment  would  have  concluded  them;  occurring 
after  the  judgment,  they  are  no  more  concluded  by  it  than 
payment,  or  a  release,  or  any  other  matter  going  to  discharge 
it:  Carpenter  v.  King^  9  Met.  511-517  [43  Am.  Dec.  405],  and 
notes  on  same;  and  cases  cited  in  2  Am.  Lead.  Gas.,  Hare  and 
Wallace's  Notes,  437-451. 

In  this  view  of  the  case,  it  is  of  no  importance  whether  the 
transfer  of  this  judgment  from  the  plaintiffs  to  Chapman  was 
authorized  by  Judson  &  Co.;  or,  if  not,  by  his  payment  of 
their  debt  as  their  surety  to  the  plaintiffs,  and  consequent 
right  to  demand  a  transfer  of  this,  with  other  securities  of 
Judson  &  Co.  held  by  the  plaintiffs  as  collateral  to  the  same 
debt.  In  either  case,  as  the  mere  equitable  assignee  of  the 
judgment,  his  title  could  not  rise  higher  than  its  source;  and 
if,  as  we  have  considered,  the  judgment  was  extinguished  in 
the  hands  of  Shelton  and  Tuttle,  no  title  to  it  existed,  and 
none  could  be  by  them  conveyed  to  Chapman. 

The  facts  do  not,  in  our  view,  support  the  plea  of  payment, 
but  should  have  been  pleaded  specially  as  a  release;  but  as 
the  defendant  is  a  surety,  we  shall  permit  him  to  amend  his 
pleadings  so  as  to  avail  himself  of  this  defense,  upon  the  con- 
dition that  he  shall  recover  no  costs  of  this  action. 


FxRSON  WHOSX  Name  is  Signed  to  ob  upon  Nxgotiabls  InaviiuiuiiT 
may,  by  parol,  show  his  tme  relation  to  the  other  parties  to  the  paper;  ai^ 
that  hia  name  was  written  on  the  note  before  deUvery  to  the  payee,  and  lor 
what  purpose:  McCamb  v.  ThompKn,  72  Am.  Dec.  S4,  and  note  88;  or  thai 
his  name  was  written  after  delivery,  and  that  he  stands  in  the  relation  of 
guarantor  only:  WrighC  v.  Mone,  69  Id.  291;  or,  generally,  that  the  intentica 
regarding  the  indorser's  liability  was  different  from  that  which  the  instru* 
ment  alone  wonld  indicate:  Vore  ▼.  Hurtt,  74  Id.  268,  note  276;  Cook  ▼. 
Souffuokk,  60  Id.  181,  and  note  citing  prior  cases  in  this  series.  Bat  parol 
evidence  is  not  admissible  to  vary  the  legal  effect  of  an  indorsement  appear- 
ing  upon  a  promissory  note,  where  such  note  is  indorsed  first  by  the  payei^ 
and  his  name  is  followed  on  the  back  by  other  names  in  blank:  Vore  ▼•  ffmret^ 
74  Id.  268^  and  note  276^  collecting  other  eases  in  this  serieSi 
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Simmons  v.  Brown. 

r?  BHODB  IflULXD,  427.] 

I>ifsim  TO  Kjxoimkht  bt  Pubchasxb  ov  Mobtoagzd  PBXMisn.  —Where 
the  interest  of  a  mortgagor  in  poBseesion  has  been  sold  under  execution, 
and  ejectment  has  been  commenced  by  the  purchaser,  the  mortgagor 
may  defeat  the  action  by  showing  a  lease  for  years  from  his  mortgagee, 
where  the  mortgage  was  made  prior  to  the  levy.  This  defense  may  be 
pleaded  puia  darrein^  where  it  arose  pending  the  action  of  ejectment. 

Ejectment.  Plaintiff  claimed  title  as  a  purchaser  of  the 
disputed  premises  under  an  execution  sale.  It  appears  from 
the  admitted  facts  that  several  years  prior  to  the  purchase  of 
plaintiff,  defendant  had  executed  a  mortgage  in  fee  of  the  dis- 
puted lot  to  one  Brown,  and  that  after  plaintiff' had  served 
his  writ  upon  defendant,  Brown  entered  upon  the  premises 
and  executed  to  him  a  lease  for  a  number  of  years. 

Hart^  for  the  plaintiff. 
Greene^  for  the  defendant. 

By  Court,  Ames,  0.  J.  The  cases  cited  in  support  of  the 
demurrer  do  not,  in  general,  apply  to  the  question  submitted 
to  us.  The  defendant  does  not  rely  upon  an  outstanding  title 
in  a  stranger,  but  defends  his  possession  by  setting  up  a  supe- 
rior title  to  that  under  which  the  plaintiff  claims,  derived  to 
himself  puM  darrein^  and  so  pleaded.  The  defendant,  as  mort- 
gagor in  possession,  was,  when  the  execution  against  him  was 
levied  upon  the  mortgaged  estate,  but  a  tenant  at  sufferance 
to  his  mortgagee,  with  the  right,  it  is  true,  to  protect  his  pos- 
session by  redeeming  the  mortgage.  The  sale  of  his  interest 
upon  execution  imposed  no  obligation  upon  him  to  redeem  the 
mortgage  for  the  benefit  of  the  purchaser  at  the  sheriff's  sale, 
nor  created  any  such  relation  between  them  as  disentitled  him 
to  acknowledge  the  superior  title  of  his  mortgagee,  which  he 
had  granted,  and  to  accept  a  lease  from  him  to  protect  his 
possession  against  the  adverse  claim  of  the  purchaser.  On  the 
other  hand,  the  mortgagee  was  entitled  to  possession,  both 
against  the  mortgagor  and  those  claiming  under  him,  or  ad- 
versely to  him,  by  law,  under  his  title:  Keech  v.  Hall^  Doug. 
21;  S.  C,  1  Smith's  Lead.  Cas.  293,  295-298,  margin,  and 
491-497,  top  pages,  and  notes,  and  cases  cited;  Dexter  v.  Phil- 
lipsy  1  Sumn.  116;  Randall  v.  PhUlipSy  3  Mass.  386;  Kimball 
V.  Lockwood^  6  R.  I.  138.  Accordingly,  in  Doe  v.  Barton^  11 
Ad.  ft  E.  315,  it  was  held  that  in  ejectment  the  tenant  may 
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protect  his  posseBsion  against  his  landlord,  by  showing  that 
the  title  of  the  landlord  was  defeasible  under  a  mortgage 
granted  by  him  prior  to  the  lease,  and  that  to  avoid  actual 
eviction,  he  had  been  compelled  to  pay  rent  to  his  landlord's 
mortgagee,  and  thus  put  him  in  constructive  possession  of 
the  mortgaged  premises.  If  this  be  so  as  between  the  mort- 
gagor and  his  own  tenant,  how  much  more  between  the  mort- 
gagor and  the  purchaser  under  an  execution  against  him, 
whose  relation  imports  no  such  loyalty  due  from  the  former  to 
the  latter  as  is  due  from  tenant  to  landlord.  It  seems  absurd, 
as  reasoned  by  Lord  Denman,  in  the  above  case,  since  the 
mortgagee  might  have  ejected  the  mortgagor,  and  afterward 
let  to  him,  to  require  them  to  go  through  the  form  of  an  eject- 
ment, in  order  to  put  them  into  the  very  position  in  which  they 
now  stand.  In  such  case,  the  remedy  of  the  plaintiff  would 
have  been  to  redeem  the  mortgage,  to  which  his  title  by  exe- 
cution was  subject;  and  this  is  now  equally  open  to  him. 
The  demurrer  is  overruled. 


Dbfensss  Availablb  to  Defendant  in  Exboution,  whsn  Subd  di 
ESjectmsnt  bt  Purcuaser  thbreundeb.  — The  general  rnle  is,  that  when 
A  defendant  in  execution,  whose  hmd  has  been  sold  thereunder,  is  sued 
in  ejectment  by  the  purchaser  under  the  execution  to  recover  the  possession, 
he  cannot  dispute  the  plaintiff's  title,  and  such  purchaser  takes  exactly 
such  estate  as  the  debtor  had.  Thus,  if  it  was  a  tenancy,  the  plaintiff  is  a 
tenant  also:  Hayes  v.  Bernard,  38  HI.  297;  Ferguson  v.  Miles,  3  Gilm.  358; 
Cheny  v.  Denn,  8  Blackf.  552;  Jackson  ex  clem,  v.  Orahamt  3  Gaines,  188; 
Masten  v.  Bush,  10  Johns.  223;  Ilobsonv.  Doe,  4  Blackf.  487;  Haines  v.  Spen^ 
cer,  3  Ind.  494;  Bunker  v.  Band,  19  Wis.  253;  Locke  v.  Coleman,  4  T.  R  Mon. 
315;  McConnell  v.  Brown,  5  Id.  478;  Addison  v.  Crow,  5  Dana,  271.  But  this 
general  rule  admits  of  some  exceptions,  and  has  been  limited  in  its  operation. 
It  is  indispensable  to  a  recovery  by  the  plaintiff  in  ejectment  that  he  show 
such  title  in  himself  as  will  support  the  action.  If  he  claim  the  land  under 
a  purchase  at  a  sheriff's  sale,  he  must  prove  three  things;  namely,  a  judgment^ 
execution  thereon  furnishing  authority  to  the  sheriff  to  levy  and  sell,  and  the 
sheriff's  deed  for  the  land;  the  effect  of  these  three  things  is  nullified,  if  it 
appears  that  the  interest  held  by  the  defendant  was  not  snbject  to  ezecntion: 
Cook  V.  Webb,  18  Ala.  810.  It  is  obvious  that  if  any  of  these  steps  be 
shown  to  be  fatally  defective,  the  plaintiff's  case  will  fail  for  want  of  prool^ 
and  a  successful  attack  of  any  of  the  steps  from  judgment  to  final  sale  will 
bo  a  good  defense. 

EXECXTTION  DeTENDANT  MAT  ShOW  TS  EjECTMSNT  THAT  Hb  HAD  Ko  IN« 

TEREsrr  Subject  to  Sale  on  Execution.  In  Ckmenis  ▼.  Ptartt,  63  Ala. 
284,  at  page  291,  the  court  said:  "It  is  the  right  of  defendant  in  ejectment 
in  aU  cases  to  show  an  outstanding  legal  title  in  another,  unless  ha  is  estopped 
because  of  some  act  done  by  him,  or  because  of  some  relation  existing  be- 
tween him  and  the  plaintiff,  or  between  the  plaintiff  and  those  with  whom 
lie  is  privy  in  estate  or  in  possession.     A  defendant  in  execution,  when  sued 
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by  a  purchaser  at  a  sheriff's  sale,  is  not  an  exception  to  the  rule.  There  if 
no  relation  existing  between  them  which  estops  him  from  showing  that  by 
the  sale  the  purchaser  acquired  no  title;  and  this  is  shown  whenever  it  ap- 
pears that  he  was  without  interest  or  estate  in  the  lands  which  was  subject 
to  levy  and  sale,  and  that  his  possession  was  a  bare  occupancy  by  the  permis- 
sion of  another,  in  whom  the  legal  estate  resided,  or  that  his  possession  was 
in  conjunction  with  the  possession  of  the  true  owner,  the  law  then  referring 
the  possession  to  the  title."  So,  where  defendant  is  in  possession,  holding 
vnder  a  bond  for  a  title  which  gives  him  but  an  equitable  estate  not  the  sub- 
ject of  sale  on  execution,  he  may  protect  himself  by  proving  this  fact,  and 
thus  defeat  the  purchaser's  action:  Elmore  ds  Willis  v.  Harris,  13  Ala.  360; 
MeKmney  <t-  MeKkmey  v.  Dams,  6  Id.  729.  In  Cook  v.  Yr«&6,  18  Id.  810,  the 
action  was  against  a  widow  to  whose  husband  the  land  had  belonged,  but 
which  was  sold  under  a  judgment  against  him.  At  his  death  the  widow  re- 
tained possession  of  the  mansion-house.  The  statute  provided  that  she  might 
retain  possession  until  dower  had  been  assigned  her,  which  had  not  been  done 
when  the  suit  was  brought.  The  court  held  that  the  widow  had  no  interest 
subject  to  sale  on  execution,  and  that  therefore  the  purchaser  failed  to  obtain 
her  right  of  possession  by  his  purchase.  On  the  other  hand,  the  widow 
showed  her  possession  and  right  to  occupy  under  the  statute,  by  connecting 
herself  with  her  husband's  title.  In  Jones  v.  Manly,  68  Mo.  659,  it  was  held 
that  the  right  to  thus  retain  possession  was  assignable,  but  was  a  good  de- 
fense in  ejectment,  and  might  be  set  up  even  by  an  assignee:  Stokes  v.  McAU 
Usier,  2  Id.  163;  Kane  v.  McC&um,  65  Id.  181;  Den  v.  Dodd^  1  Halst.  367. 
But  in  Jackson  v.  O'Donagley,  7  Johns.  247,  a  contrary  doctrine  was  held,  and 
it  was  adjudged  that,  after  the  quarantine  of  forty  days  have  elapsed,  the 
heir,  or  any  person  deriving  title  from  the  husband,  may  expel  the  widow  and 
put  her  to  her  suit  to  recover  her  dower. 

SOk  also,  if  the  defendant  in  possession  be  a  mere  tenant  at  will  or  at  suffer- 
ance, without  any  contract  or  agreement  giving  him  a  right,  he  has  no  interest 
which  is  the  subject  of  sale  on  execution,  and  may  set  up  the  character  of  hii 
holding  as  a  defense:  Diddnson  v.  Smith,  25  Barb.  102;  CaMn  ▼.  Baker,  2  Id. 
206. 

When  the  vendor  of  land  retains  the  title  as  seourity  for  the  purchase- 
money,  and  a  balance  remains  due,  the  vendee  has  not,  in  North  Carolina^ 
such  an  interest  as  is  liable  to  execution,  and  a  sale  could  convey  no  title  to 
the  purchaser.  And  even  though  the  defendant  may  have  acquired  the  legal 
title  while  the  sheriff  had  the  writ  in  his  hands,  and  before  the  sale,  the  sub- 
sequently acquired  title  would  not  have  been  affected  by  it,  because  the  law 
only  sella  estates  under  its  process,  and  not  the  chances  of  an  estoppel:  Bad^ 
lam  V.  CoXt  11  Ired.  456. 

Execution  Defendant  mat,  in  Ejectment,  Show  Pbopbrtt  to  bi 
Homestead.  If  the  premises  sold  at  a  sheriff's  sale  under  a  general  judg- 
ment against  the  owner  have  been  homesteaded,  and  the  demand  sued  on  does 
not  take  precedence  of  the  homestead  right,  it  may  be  set  up,  and  is  a  good 
defense  in  an  action  of  ejectment  brought  by  the  purchaser:  Williams  v. 
Young,  17  Gal.  403;  ffugJies  v.  Watt,  26  Ark.  228.  And  the  broad  doctrine 
has  been  laid  down  that  the  right  of  homestead  may  be  set  up  in  any  action 
in  which  it  is  sought  to  deprive  the  husband  and  wife  of  it:  Pardee  v.  Lind' 
ley,  31  m.  174;  S.  C,  83  Am.  Dec.  219.  The  court,  at  page  187,  says:  ''No 
judgment  or  decree  of  a  court,  no  deed  to  which  she  is  not  a  willing  party, 
can  deprive  her  of  this  right;  and  this  right  of  homestead  is  equally  inviolati 
in  soite  of  creditors  or  husband.     Nor  does  the  law  require  her  husband  to 


572  Simmons  v.  Brown.  [R.  I. 

do  any  act  to  secure  this  right.  They  are  both  passive,  while  tlie  law  silezitly 
but  effectually  throws  around  them  its  protecting  shield.  It  follows  from 
this,  that  in  any  action  seeking  to  deprive  them  of  this  right,  the  right  can  be 
interposed  in  defense.  So  long  as  the  premises  are  occupied  as  a  h6me- 
•tead,  ....  this  right  can  be  set  up  in  any  action  brought  to  eject  them 
from  premises  so  circumstanced":  Patterson  v.  Krtiff,  29  III  518.  That  a 
judgment  is  no  lien  upon  the  homestead,  or  if  a  lien,  that  it  remains  in  abey- 
ance while  the  premises  are  occupied  as  a  homestead,  and  that  in  neither 
case  can  the  property  be  sold  under  execution,  has  been  universally  held: 
Thompson  on  Homestead  Ezemptiona,  sec.  390.  But  where  the  value  of  the 
property  exceeds  the  value  allowed  by  law  for  a  homestead,  the  excess  may 
be  sold,  even  though  the  homestead  constitute  but  a  single  tract  or  lot:  Orof 
V.  Ecutcbbrook,  6  Cal.  457;  but  the  purchaser  cannot  assert  his  right  to  such 
exoess  in  an  action  of  ejectment:  Dyer  v.  Day,  61  SL  336;  Cook  v.  McChrit' 
Uan,  4  CaL  23;  but  see  Letd^ord  v.  Cary,  52  Miss.  791.  If  the  defense  of 
homestead  is  interposed,  it  can  only  avail  as  to  so  much  of  the  premises  as  come 
within  the  deed  of  trust  or  declaration  under  which  the  homestead  is  claimed. 
As  to  a  separate  tract  or  lot,  the  jury  may  find  against  the  defendant  in  poe- 
eession,  and  give  him  judgment  therefor:  McDonald  v.  Badger ^  23  OsL  S93; 
400;  Pardee  v.  Lindley,  31  IlL  174. 

ExXOUnON  DSTENDANT  SCAT  ShOW  THAT  EXBOUTIOH  SaLI  IB  IhOOMPLXTI. 

The  purchaser  at  a  sale  under  a  decree  of  foreclosure  is  not  entitled  to  be  let  into 
possession  until  he  has  fully  complied  with  the  terms  of  the  sale;  and  a  mare 
readiness  to  pay  the  sum  bid,  and  comply  with  the  terms  upon  being  let  into 
possession,  is  not  sufficient:  Armstrong  v.  Humphreye,  5  S.  0.  128.  A  decree 
on  a  bill  to  foreclose  a  mortgage,  ordering  the  sale  of  the  premises  in  default 
of  payment,  and  directing  that  the  purchasers  have  immediate  possession 
upon  the  property  being  sold,  was  held  erroneous,  because  the  purchaser  is 
not  entitled  to  possession  xmtil  the  execution  of  the  master's  deed  to  him: 
Myere  v.  Sfatmy,  63  HI.  211;  BennU  v.  MaUon,  41  Id.  232.  But  in  Wisconsin, 
under  a  rule  of  court,  it  was  held  that  the  court  might  let  the  purchaser  into 
possession  even  before -a  confirmation  of  the  sale:  Loomie  v.  WTieeler,  18  Wis. 
524. 

EZJBOUnON    DEnCNDANT  MAT  ShOW  SaLV  TO    HAVE    BEEN  UnAUTHO&IZSD 

AND  Vois^  OK  Fraudulent,  and  therefore  that  the  bidder  at  the  sale  ac- 
quired no  title.  Thus,  where  the  sheriff  attempted  to  sell  property  under  a 
judgment  of  foreclosure,  without  an  order  of  sale  from  the  courts  it  was  held 
that  this  fact  might  be  set  up  as  a  good  defense  by  the  party  in  possession 
•gainst  the  purchaser  at  the  sale,  in  an  action  of  ejectment:  Heyman  v.  Bab- 
eock,  30  CaL  367.  And  where  the  record  failed  to  show  proper  service  on  the 
mortgagor,  it  was  held  that  the  omission  was  fatal;  that  the  purchaser  took 
no  title  by  the  sale,  and  the  fact  was  a  good  defense  in  ejectment:  Dwight  v. 
PhUlips,  48  Barb.  116.  But  the  validity  of  a  mortgage  cannot  be  inquired 
into  in  ejectment,  though  the  plaintiff  holds  under  a  foreclosure  sale:  ffayei 
V.  SJtaUuckf  21  Cal.  51.  Nor  can  any  matters  be  set  up  in  defense  which 
might  have  been  litigated  in  the  former  action:  Evane  v.  Bobbina,  29  Iowa» 
472.  Fraud  in  the  purchase  of  the  property  at  the  execution  sale  will  vitiate 
aU  subsequent  proceedings;  and  the  execution  defendant  may,  in  some  of  the 
states,  show  such  fraud  in  a  subsequent  action  of  ejectment:  Seylar  v.  Careon, 
69  Pa.  St.  81.  But  in  an  action  of  ejectment  by  the  purchaser  of  land  sold 
under  a  deed  of  trust  against  the  maker  of  the  deed,  the  defendant  cannot 
avoid  the  effect  of  the  trustee's  conveyance  to  the  purchaser,  by  showing 
Irand  and  collusion  between  them  at  the  sale.    Bat  it  is  a  good  defense  that 
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before  the  sale  by  the  tnutee  the  claim  Becured  by  the  deed  of  tnut  ma 
Mtiafied,  — this  operating  to  eztiiigmah  the  deed  of  tnut,  and  to  reyeet  the 
title  to  the  property  in  the  maker:  Feiyu9(m  v.  Cowardf  12  Heisk.  672.  It  is 
a  good  eqnitable  def enae  in  ejectment  for  land  claimed  by  virtue  of  a  parchase 
at  an  execution  sale,  that  the  sale  was  made  in  violation  of  a  oompromiae 
agreement,  of  which  the  plaintiff  was  aware,  and  which  he  was  chaxged  with 
the  duty  of  executing:  NetibU  v.  NeiU,  67  Mo.  275. 

Execution  Dsfihsant  mat  Show  AirER-AOQinKKD  Titls  as  DsrsNSi 
IN  Ejboemxnt.  Where  the  possessory  claim  of  a  settler  on  public  land  was 
sold  out  on  execution,  and  afterwards  he  entered  the  same  land  as  a  home- 
stead, under  act  of  Congress  of  May  20,  1862,  it  was  held  that  he  had,  by  his 
homestead  entiy,  acquired  from  the  paramount  proprietor  a  right  and  inter- 
est in  the  land  which  he  did  not  possess  at  the  time  of  levy  and  sale,  and  that 
this  newly  acquired  right  and  interest  vested  an  independent  right  of  posses- 
sion, which  would  constitute  a  complete  and  valid  defense  to  an  action  of 
ejectment  based  on  the  sheriff's  deed:  Emerwm  v.  Sansome,  41  GaL  652.  And 
on  the  same  principle,  the  defendant  has  a  right  to  pre-empt  lands  after  exe- 
cution sale  of  his  former  possessory  right  therein,  and  such  newly  acquired 
titie  or  right  is  a  good  defense  in  an  action  of  ejectment  by  the  purchaser  at 
the  sale  on  the  execution:  Montgomery  v.  WkUing,  40  Id.  294. 

Execution  Defendant  cannot  Generally  Set  up  OuTSTANDiNa  Tttlb 
as  a  defense  in  ejectment:  McDonald  v.  Badger,  23  CaL  393;  Aveni  v.  Bead, 
2  Port.  480;  Hobaon  v.  Doe,  4  Blackf.  487;  Page  v.  HiU,  11  Mo.  149;  Lyerljf 
V.  Wheeler,  11  Ired.  288;  Den  v.  Wman8,  14  N.  J.  L.  1;  Hayea  v.  Bernard,  38 
DL  297;  LaughUn  v.  Stone,  6  Mo.  43;  Sherry  v.  Denn,  8  Blackf.  642;  Turner 
V.  First  Nathnal  Bank  qf  Madison,  78  Ind.  19.  But  if,  after  the  sale,  the  de- 
fendant abandons  the  land,  but  subsequently  returns  to  it,  and  is  then  sued 
in  ejectment^  he  may  show  an  outstanding  titie,  provided  he  shows  also  that 
he  has  taken  possession  and  holds  under  it:  Hayes  v.  Bernard,  38  BL  297. 
Or  he  may  show  titie  in  his  wife,  and  that  he  holds  possession  by  virtue  of 
her  ownership:  CkamaUs  v.  Peauree^  63  Ala.  284. 
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MSBI    MOftAL   CoimiDXBATION    lOR  PbOMISB   IS   IHBUfflUUHT   TO  SUVTOBT 

AonoK  thereon;  but  there  is  a  class  of  cases  which,  for  the  most  part^ 
have  been  regarded  as  not  falling  within  this  rule. 

BZCKFTIONS  TO  BuLB  THAT  MbRB   MqRAL  CONSIDERATION  WILL  NOT  SUP- 

70BT  Pbomibb  ABE  CONTROLLED  BY  This  Pbdcoiple:  When  the  prece- 
dent original  consideration  was  sufficient  to  sustain  the  promise,  but 
the  right  of  action  was  suspended  or  barred  by  some  positive  rule  of 
statutory  or  common  law,  the  debtor  might,  by  a  subsequent  promise, 
waive  the  exemption  which  the  law  has  interposed  indirectiy  for  his 
benefit^  but  mainly  for  reasons  of  sound  policy. 
Wbebb  Debt  has  been  Voluntabilt  Released,  KTTBKm  Pbomise  does 
NOT  Revive  It,  nor  does  it  form  a  sufficient  consideration  to  sup- 
port a  new  pronuse.  A  debt  released  in  expectation  of  <a  dividend  under 
an  assignment  for  benefit  of  creditors,  and  where  no  dividend  was 
lealiEed,  is  within  this  rule. 
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SniviciBNOT  OF  GoNsiDKRATiON  oj  CoNTBAOT.  — Ordinarily,  courts  do  not  go 
into  the  question  of  equality  or  inequality  of  considerations,  but  act 
upon  the  presumption  that  parties  capable  to  contract  are  capable  as 
well  of  regulating  the  terms  of  their  contracts,  granting  relief  only  when 
the  inequality  is  shown  to  have  arisen  from  mistake,  misrepresentation, 
or  fraud.  In  all  cases  where  the  contract  is  founded  upon  the  sale  or  ex- 
change of  merchandise  or  property,  or  upon  other  than  a  money  consid- 
oration,  and  where  the  promise  has  been  deliberately  made,  the  law  looks 
no  further  than  to  see  that  the  contract  rests  upon  a  consideration  of 
■ome  value. 

CkyKsiDBRATioN  OT  Onb  Dollar,  FOB  Promisb  TO  Pat  oyxb  Ohx  Thou- 
BAND  DoLLABS,  IS  PuBBLT  Tbchicioal  and  oolorable,  and  is  insaffioient 
to  support  the  promise  declared  upon. 

Assumpsit.    The  opinion  states  the  case. 
ParaonSj  for  the  plaintiffs. 
Curreyy  for  the  defendants. 

By  Court,  Bullock,  J.  The  count  demurred  to  states,  in 
substance,  that  the  plaintiffs  had  discharged  the  defendants 
from  a  certain  debt  then  due  and  owing  from  them  to  the 
plaintiffs,  in  consideration  of  dividends  to  be  received  from  the 
proceeds  of  certain  effects  assigned  by  the  defendants;  and 
that  subsequent  to  such  discharge,  the  defendants,  feeling 
themselves  honorably  bound  to  pay  to  the  plaintiffs  this  debt, 
in  consideration  thereof  and  of  one  dollar  to  them  paid,  made 
the  following  new  promise,  to  wit,  to  pay  to  the  plaintiffs  in 
one  year  after  a  final  dividend,  any  difference  that  might  then 
exist  between  their  full  debt  and  interest  and  the  amount  of 
any  dividend  or  dividends  the  plaintiffs  might  have  previously 
received.  The  count  further  states  that  more  than  one  year 
has  elapsed  since  the  plaintiffs  received  notice  that  no  divi- 
dend would  be  paid  them  from  the  assigned  effects. 

This  statement  of  the  cause  of  action  shows,  in  effect,  two 
separate  and  distinct  considerations  as  the  foundation  of  the 
new  promise:  1.  A  moral  consideration,  that  the  defendants, 
notwithstanding  their  discharge,  felt  themselves  in  honor 
bound  to  pay  the  plaintiff's  debt;  and  2.  The  valuable  con- 
sideration of  one  dollar,  paid  to  the  defendants  by  the  plaintiffs 
when  the  new  promise  was  made. 

Are  these  considerations,  as  stated,  sufficient  in  law  to  sus- 
tain the  promise?  Passing  by  the  earlier  cases,  referred  to  at 
length  in  a  note  to  the  report  of  Wennell  v.  Adneyj  3  Bos.  &  P. 
249,  and  some  of  which  hold  to  the  opposite,  it  may  now  be 
deemed  settled  that  no  action  can  be  maintained  upon  a 
promise  founded  upon  a  mere  moral  consideration:  MiUa  y. 
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Wyman,  3  Pick.  207;  Eastwood  v.  Kenyon,  11  Ad.  &  E.  438; 
Beaumont  v.  Reeve,  8  Q.  B.  483;  S.  C,  55  Eng.  Com.  L.  483.  It 
has  been  said  that  such  a  doctrine  is  not  creditable  to  the 
common  law;  but  the  rule  has  its  origin  in  the  widely  diversi- 
fied character  of  moral  duties,  and  the  consequent  difficulty 
of  measuring  them  with  exactness,  and  determining  which  are 
BO  high  and  obligatory  in  their  nature  as  to  demand  in  their 
performance  the  payment  of  money. 

There  is  a  class  of  cases  which  for  the  most  part  have  been 
regarded  as  not  falling  within  the  rule  that  a  mere  moral  con- 
sideration will  not  support  a  promise.  Of  such  is  the  case  of 
a  promise  barred  by  the  statute  of  limitations,  where  the  party 
is  under  no  legal  liability  to  pay  when  the  promise  is  made. 
And  BO,  of  the  promise  of  an  infant,  made  after  he  becomes  of 
age,  to  pay  a  debt  incurred  during  his  minority,  and  which 
debt  he  is  then  at  liberty  to  ratify  or  avoid.  Upon  the  same 
principle,  a  promise  to  pay  a  debt  originally  usurious,  where 
usury  avoids  the  contract,  but  freed  from  all  usury  at  the  time 
the  new  promise  is  made,  is  binding,  because  the  original  con- 
tract is  not  void,  but  voidable  only,  at  the  election  of  the 
borrower.  And  so  the  promise  of  a  bankrupt,  made  after 
certificate  of  discharge  granted,  may  be  enforced,  although 
now  in  England,  by  statute  (6  Geo.  IV.,  c.  16),  the  promise 
must  be  in  writing.  But  it  is  settled  that  such  considerations 
as  love,  friendship,  natural  affection,  even  the  close  relation 
existing  between  parent  and  child,  are  not,  of  themselves,  suf- 
ficient to  support  an  express  promise.  Whether  the  promise 
of  a,  feme  covert,  after  coverture  ended,  to  pay  a  debt  contracted 
during  coverture,  falls  within  the  limit  of  the  exception,  has 
been  a  subject  of  frequent  discussion,  and  of  decisions  some- 
what contrariant.  In  Lee  v.  Mnggeridge,  5  Taunt.  36,  an 
action  was  upheld  against  her  executors  upon  the  bond  of  a 
feme  covert,  followed  by  her  promise  to  pay,  dum  sola.  But 
this  case  can  hardly  be  deemed  authority  since  the  decision  in 
Eastwood  V.  Kenyon,  11  Ad.  &  E.  438;  and  in  New  York,  an 
action  was  maintained  against  a  woman  upon  a  contract  of 
retainer  entered  into  by  her  before  a  divorce:  Wilson  v.  Burr, 
25  Wend.  386.  A  more  leading  case  in  the  same  state,  af- 
firming the  validity  of  such  a  promise,  is  that  of  Oovlding  v. 
Davidson,  26  N.  Y.  604,  recently  decided  in  the  court  of 
appeals.  The  facts  were,  that  a  feme  covert  represented  her- 
self as  unmarried  and  as  trading  on  her  own  account,  and  so 
procured  credit,  and  purchased  goods,  for  which  she  gave  her 
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note.  Her  ooverture  was  not  known  to  the  creditor.  After 
the  death  of  her  husband,  she  promised  to  pay  this  debt,  and 
an  action  was  brought  upon  this  promise.  The  decision  pro- 
ceeds mainly  upon  the  ground  that,  being  guilty  of  fraud  in 
the  original  undertaking,  trover  or  replevin  might  have  been 
brought  against  her  and  her  husband  at  any  time  after  the 
supposed  purchase  was  made,  and  since  this  cause  of  action 
existed  against  her  during  coverture,  a  promise  by  her,  after 
coverture,  rested  upon  this  as  a  sufficient  consideration. 

The  principle  recognized  in,  and  which  almost  without  ex- 
ception has  controlled,  this  class  of  cases,  is  this:  That  when 
the  precedent  original  consideration  was  sufficient  to  sustain* 
the  promise,  but  the  right  of  action  was  suspended  or  barred 
by  some  positive  rule  of  statutory  or  common  law,  the  debtor 
might,  by  a  subsequent  promise,  waive  the  exemption  which 
the  law  has  interposed  indirectly  for  his  benefit,  but  mainly 
from  reasons  of  sound  policy. 

The  case  here  is  one  where  the  original  right  of  action  was 
extinguished,  not  by  the  act  of  the  law,  but  by  the  act  of  the 
parties.  It  was  a  voluntary  release  of  the  debt  by  the  creditor 
to  the  debtor.  In  Willing  v.  PeterSj  12  Serg.  &  R.  179,  the 
question  arose,  how  far  a  promise  to  pay  a  debt  thus  discharged 
might  be  enforced;  and  because  of  the  analogy  between  waiv- 
ing a  discharge  created  by  act  of  law  and  one  created  by  act 
of  the  parties,  the  court  upheld  the  action.  Shaw,  C.  J.,  in 
Valentine  v.  Foster,  1  Met.  522  [35  Am.  Dec.  877],  admits  the 
closeness  of  the  analogy,  and  suggests  if  the  rule  be  not  narrow 
that  allows  the  waiver  in  the  one  case  to  bind  the  party,  and 
rejects  it  in  the  other;  but  he  adds,  that  the  Pennsylvania  au- 
thority is  the  only  one  he  has  been  able  to  find  in  support  of 
the  doctrine;  and  in  the  case  then  before  him,  ruled  that  when 
a  creditor  released  a  debtor  to  make  him  a  witness,  the  sub- 
sequent promise  of  the  debtor  was  not  binding.  Considering 
his  own  decision,  and  that  the  case  of  Willing  v.  Peters,  12  Serg. 
&  R.  179,  was  subsequently  overruled  in  the  same  court  in 
Snevily  v.  Read,  9  Watts,  396,  while  in  other  courts  it  has  been 
repeatedly  adjudicated,  that  after  the  voluntary  release  of  a 
debt,  an  express  promise  does  not  revive  it,  nor  does  it  form  a 
sufficient  consideration  to  support  the  new  promise,  we  may 
affirm  that  such  at  present  is  the  settled  law:  Warren  v.  Whit" 
ney,  24  Me.  561;  Stafford  v.  Baeon,  1  Hill,  633  [37  Am.  Dec. 
866]. 

But  the  plaintiffs  aver  an  additional  consideration  for  the 
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defendants'  promise,  and  this  raises  another  question:  because 
the  former  consideration  not  being  illegal,  but  only  insufficient, 
the  latter  may  sustain  the  promise  declared  upon.  This  ad- . 
ditional  consideration  is  one  dollar,  for  which  it  is  alleged  the 
defendants  promised,  etc.,  to  pay  a  sum  greater  than  one 
thousand  dollars. 

Ordinarily,  courts  do  not  go  into  the  question  of  equality  or 
inequality  of  considerations;  but  act  upon  the  presumption 
that  parties  capable  to  contract  are  capable,  as  well,  of  regu- 
lating the  terms  of  their  contracts,  granting  relief  only  when 
the  inequality  is  shown  to  have  arisen  from  mistake,  misrepre- 
sentation, or  fraud.  A  different  rule  would,  in  every  case, 
impose  upon  the  court  the  necessity  of  inquiring  into  and  of 
determining  the  value  of  the  property  received  by  the  party 
giving  the  promise.  Such  a  course  is  obviously  impracticable. 
In  all  cases,  therefore,  where  the  assumption  or  undertaking 
is  founded  upon  the  sale  or  exchange  of  merchandise  or  prop- 
erty, or  upon  other  than  a  money  consideration,  and  the  prom- 
ise has  been  deliberately  made,  the  law  looks  no  further 
than  to  see  that  the  obligation  rests  upon  a  consideration;  that 
is,  one  recognized  as  legal,  and  of  some  value.  But  the  reason 
of  the  rule  ceases,  and  hence  the  rule  ceases,  when  applied  to 
contracts  to  pay  money,  and  founded  solely  upon  a  money 
consideration.  How  far  a  forbearance  to  sue,  or  the  giving  of 
time,  or  the  mere  waiver  of  some  right,  may  support  a  prom- 
ise, we  do  not  consider,  since  the  question  does  not  arise. 
Nor,  for  the  like  reason,  do  we  consider  how  far  the  rule  is 
qualified  or  limited  by  special  statutes  regulating  interest;  or 
in  that  class  of  contracts  peculiar  to  the  law  merchant,  as 
bottomry,  respondentia,  and  the  course  of  exchange.  Aside 
firom  these  and  some  other  exceptions,  at  common  law  a  con- 
tract for  the  exchange  of  unequal  sums  of  money  at  the  same 
time,  or  at  different  times,  when  the  element  of  time  is  no 
equivalent,  is  not  binding;  and  in  such  cases,  courts  may  and 
do  inquire  into  the  equality  of  the  contract;  for  its  subject- 
matter,  upon  both  sides,  has  not  only  a  fixed  value,  but  is 
itself  the  standard  of  all  values;  and  so,  for  the  difference  of 
value,  there  is  no  consideration.  In  this  principle,  the  earliest 
prohibitions,  —  earlier  even  than  the  time  of  Alfred,  —  and  the 
later  legislative  enactments  against  usury,  both  in  England 
and  in  this  country,  have  their  origin.  The  rule  is  deemed  to 
be  founded  in  good  policy. 

In  the  case  before  us,  the  only  legal  consideration  the  de- 
▲k.  Dsa  Vol.  LXXXIV-^ 
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fendants  received  was  one  dollar,  for  which  they  engaged  to 
pay  a  much  larger  sum.  The  case  therefore  falls  within  the 
principle  adverted  to.  The  consideration  was  not  only  un- 
equal, but  grossly  so.  It  was  a  mere  nominal  consideration; 
if  even  received  by  the  defendants,  it  was,  no  doubt,  regarded 
as  such  by  them,  and  intended  as  such  by  the  promisees.  It 
was,  at  best,  purely  technical  and  colorable,  and  obviously  is 
wanting  in  that  degree  of  equitable  equality  sufficient  to  sup- 
port the  promise  declared  upon. 

The  demurrer  to  the  first  count  is  therefore  sustained. 


Moral  Obuoation  as  Constoeratign  for  Promise:  See  SchneU  ▼.  NeO, 
79  Am.  Dec.  453;  Warren  v.  WJiUney,  41  Id.  40G;  Stafford  ▼.  Baoon^  37  Id. 
366,  and  note  371;  and  State  v.  Heigart,  39  Id.  628,  and  note  639,  where  prior 
cases  in  this  series  are  collected.  A  legislative  act  enforcing  a  moral  obliga- 
tion not  legaUy  enforceable  is  constitutional:  Lycoming  v.  Union,  63  Id.  676. 

Promisb  to  Pat  Debt  Voluntarilt  Releaiied.  —  Moral  obligation  to 
pay  a  debt  does  not  constitute  a  legal  consideration  for  a  promise  to  pay  it  ia 
a  case  where  the  debt  has  been  voluntarily  dischaiged  or  released:  Warren  ▼. 
WhUney,  41  Am.  Dec.  406;  Valentine  v.  Foster,  35  Id.  377;  Smith  ▼.  Trip,  14 
R.  I.  112,  citing  the  principal  case. 

ADEQUAC7  OF  CONSIDERATION  IS,  in  absence  of  fraud,  presumed  to  haw 
been  determined  by  the  parties  to  the  contract,  if  they  are  capable  of  con- 
tracting: Duffy  V.  Shocheyt  71  Am.  Dec.  348,  and  note  353.  And  a  contract 
cannot,  in  the  absence  of  fraud,  be  vacated  for  a  mere  inadequacy  of  consid- 
eration, as  any  consideration,  however  small,  is  in  such  cases  sufficient  to 
support  a  promise:  Ooodspeed  v.  Fuller,  71  Id.  572,  and  note  578,  where  the 
prior  cases  in  this  series  to  this  point  are  collected.  Inadequacy  of  considera- 
tion does  not  invalidate  a  contract  if  it  be  not  utterly  worthless  in  fact  and 
m  law:  Sparm  v.  BaUuUt  46  Id.  346. 
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[7  Rhode  Island,  689.1 

CoiVTBAiOT  ov  HnoNo  Terminated  bt  Death  or  Ekflotsb. — Where  a 
derk  has  been  hired  for  three  years,  at  a  stipulated  salary,  to  carry  on  a 
branch  store  for  his  employer,  the  death  of  the  latter  before  the  expira- 
tion of  the  three  years  terminates  the  contract,  and  no  recovery  against 
his  estate  can  be  had  upon  it. 

OiREBAL  Rule  ia  that  Death  does  not  Absolyb  Man  from  his  Con- 
tracts, and  that  his  estate  is  responsible  for  their  performance.  An  ex- 
ception to  this  rule  is,  that  in  contracts  in  which  performance  depends 
upon  the  continued  existence  of  a  certain  person  or  thing,  a  condition  is 
implied  that  the  impossibility  of  performance  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance. 

Abbxjmpbit  against  defendants,  as  administrators  of  W.  W. 
Keach.    The  opinion  states  the  case. 
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Browne,  for  the  plaintiff. 
TSUinghasij  for  the  defendants. 

By  Court,  Ames,  C.  J.  It  is  in  general  trae  that  death  does 
not  absolve  a  man  from  his  contracts;  but  that  they  must  be 
performed  by  his  personal  representatives,  or  their  non-per- 
formance  compensated  out  of  his  estate.  An  exception  to  this 
rule,  equally  well  established  at  both  the  civil  and  common 
lawy  is,  that  in  contracts  in  which  performance  depends  upon 
the  continued  existence  of  a  certain  person  or  thing,  a  condition 
is  implied  that  the  impossibility  of  performance  arising  &om  the 
perishing  of  the  person  or  thing  shall  excuse  the  performance. 
The  implication  arises  in  spite  of  the  unqualified  character  of 
the  promissory  words,  because,  from  the  nature  of  the  contract, 
it  is  apparent  that  the  parties  contracted  upon  the  basis  of  the 
continued  existence  of  the  particular  person  or  chattel.  The 
books  afford  many  illustrations  of  this  reasonable  mode  of 
construing  contracts,  de  certo  corpore,  as  the  civil  law  designa- 
tion of  them  is,  in  furtherance  of  the  presumed  and  probable 
intent  of  the  parties.  The  most  obvious  cases  are  the  death 
of  a  party  to  a  contract  of  marriage  before  the  time  fixed  by  it 
for  the  marriage;  the  death  of  an  author  or  artist  before  the 
time  contracted  for  the  finishing  and  delivery  of  the  book, 
picture,  statue,  or  other  work  of  art;  the  death  of  a  certain  slave 
promised  to  be  delivered,  or  of  a  horse  promised  to  be  redeliv- 
ered, before  the  day  set  for  delivery  or  redelivery;  and  the 
death  of  a  master  or  apprentice  before  the  expiration  of  the 
term  of  service  limited  in  the  indentures.  The  bodily  disa- 
bility from  supervening  illness,  as  of  an  artist,  from  blindness, 
to  paint  the  picture  contracted  for,  or  of  a  scholar  to  receive 
the  instruction  his  father  had  stipulated  should  be  received 
and  paid  for,  has  been  held,  for  the  like  reason,  to  excuse  each 
from  the  performance  of  his  contract:  HaU  v.  Wright,  1  El.  B. 
&  B.  746;  Stewart  v.  Loring,  5  Allen,  306.  The  cases  in  sup- 
port of  these,  and  other  illustrations  of  the  exception  to  the 
general  rule,  are  set  down  in  the  defendant's  brief,  and  it  is 
unnecessary  to  repeat  them.  Both  at  the  civil  and  the  com- 
mon law,  it  is  necessary  that  the  party  who  would  avail  him- 
self of  this  excuse  for  non-performance  of  the  contract  should 
be  without  fault  in  the  matter  upon  which  he  relies  as  an  ex- 
cuse. The  latest  and  most  instructive  case  upon  this  subject, 
80  far  as  the  discussion  of  the  principle  of  decision  is  con* 
cemed,  is  that  of  Taylor  v.  Caldwell,  decided  by  the  queen's 
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bench  in  May  last,  8  L.  T.,  N.  S.,  356.  In  ihat  case,  it  was 
held  that  the  parties  were  discharged  from  a  contract  to  let  a 
music  hall  for  four  specified  days  for  a  series  of  concerts,  by 
the  ttocidental  destruction  gf  the  hall  by  fire  before  the  first 
day  arriyed.  The  full  and  lucid  exposition  by  Mr.  Justice 
Blackburn,  who  delivered  the  opinion  of  the  court,  of  the  prior 
cases,  and  of  the  principle  upon  which  they  had  been  decided| 
leaves  nothing  further  to  be  desired  upon  this  subject. 

Does  the  case  at  bar  fall  within  the  general  rule  or  within 
the  exception  we  have  been  considering?  This  must  depend 
upon  the  nature  of  the  contract, — whether  one  requiring  the 
continuing  existence  of  the  employer,  Keach,  for  performance 
on  his  part,  or  one  which  could,  according  to  its  spirit  and 
meaning,  be  performed  by  the  defendants,  his  administrators. 
The  contract  was  to  employ  the  plaintiff  as  clerk  and  agent 
of  the  intestate  in  his  business  in  New  York  and  Philadelphia; 
and  it  seems  to  us  undoubted  that  the  continued  existence  of 
both  parties  to  the  contract  for  the  whole  stipulated  term  was 
the  basis  upon  which  the  contract  proceeded,  and  if  called  to 
their  attention  at  the  time  of  contract,  must  have  been  con* 
templated  as  such  by  them.  The  death  of  the  plaintiff  within 
the  three  years  would  certainly  have  been  a  legal  excuse  firom 
the  further  performance  of  his  contract;  since  it  was  an  employ- 
ment of  confidence  and  skill,  the  duties  of  which,  in  the  spirit 
of  the  contract,  could  be  fulfilled  by  him  alone.  If  this  be  the 
law  in  application  to  a  covenant  for  ordinary  service  (Shep. 
Touch.  180),  how  much  more  in  application  to  a  contract  for 
service  of  such  confidence  and  skill  as  that  of  a  clerk  and 
agent  for  sale.  On  the  other  hand,  this  employment  could 
continue  no  longer  than  the  business  in  which  the  employer 
was  engaged  and  the  plaintiff  retained.  The  intestate,  when 
living,  could  by  the  contract  have  required  the  services  of  the 
plaintiff  in  no  other  business  than  that  in  which  he  had  en* 
gaged  him,  and  with  no  other  person  than  himself.  It  would 
seem,  then,  necessarily  to  follow,  that  when  the  death  of  the 
employer  put  a  stop  to  this  business,  and  left  no  legal  right 
over  it  in  the  administrators,  except  to  close  it  up  with  the 
least  loss  to  the  estate  of  their  decedent,  they  were,  by  the 
contract,  bound  no  longer  to  employ  the  plaintiff,  any  more 
than  he  to  serve  them.  The  act  of  God  had  taken  away  the 
master  and  principal, — the  law  had  revoked  his  agency,  and 
stopped  the  business  to  which  alone  his  contract  bound  him; 
and  if  he  would  serve  the  administrators  in  winding  up  the 
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estate,  it  must  be  under  a  new  contract  with  them,  and  under 
renewed  powers  granted  by  them.  Any  other  result  than  that 
this  contract  of  service  was  upon  the  implied  condition  that  the 
employer,  as  well  as  the  employed,  was  to  continue  to  live 
during  the  stipulated  term  of  employment,  would  involve  us 
in  the  strange  conclusion  that  the  administrators  might  go  on 
with  the  business  of  their  intestate,  in  which  the  plaintiff  must 
continue  with  powers  unrevoked  by  the  death  of  his  principal, 
or  that  he,  with  new  powers  from  them,  was  bound  by  the  con- 
tract to  serve  them  as  new  masters,  and  in  a  different  service, 
and  that  they  were  bound  to  grant  him  such  powers,  and  em- 
ploy him  for  the  stipulated  time  in  such  service.  The  novelty 
of  such  a  claim,  and  the  contradiction  of  wellnsettled  principles 
necessary  to  maintain  it,  justify  the  ruling  of  the  judge  who 
tried  the  cause;  and  this  motion  must  be  dismissed  with  costap 
ftnd  judgment  entered  upon  the  verdict. 
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Beatuti  Adoftkd  fbom  SnrTBR  State  or  vbom  Bnolabd^  Wmoa  sii 
Received  Settled  and  Uniform  CoNSTBuanoK  by  the  ooarto  of  th* 
country  from  which  it  has  been  taken,  mast  be  given  a  similar  constrao- 
tion  by  the  state  adopting  it.  Such  interpretation  becomes  pairt  of  the 
statute  itself,  in  effect. 

That  Statute  of  Limitations  does  not  Protect  Defendant  Who  has 
Concealed  the  plaintiff's  cause  of  action,  has  been  nniformly  held  by  the 
equity  courts  in  both  England  and  America. 

Ldotations  in  Equitt. — When  courts  of  equity  deal  with  legal  titles  and 
legal  demands,  they  are  bound  by  the  statute  of  limitations  equally  with 
courts  of  law. 

VkAUD  Prevents  Running  of  Statute,  Both  in  Law  and  Equitt.  — The 
fraudulent  concealment  from  plaintiff  of  his  cause  of  action  by  the  defend- 
ant, or  the  fraudulent  concealment  of  the  subject-matter  of  litigation  by 
the  defendant,  so  that  no  effectual  suit  could  be  prosecuted  for  redresSi 
will  prevent  the  statute  of  limitations  from  barring  the  plaintiff's  right 
of  recovery,  both  at  law  and  in  equity. 

No  One  will  be  Permiited  in  Coubt  of  Jnanoa  to  Taxh  Adtahtaob 
OF  or  claim  protection  by  means  alone  of  his  own  fmid. 

Ddxndant  not  Affected  bt  Fraitd  of  ho  Vendor. — Where  defendsnt 
has  held  the  property  which  is  the  subject  of  litigation  in  open  visible 
bona  Jlde  possession  for  a  sufficient  length  of  time  to  complete  the  stat- 
utory bar,  his  titie  thereto  is  complete,  and  cannot  be  affected  by  ths 
frand  of  hii  vendor,  if  he  does  not  have  to  rely  upon  the  possession  of  ths 
latter  in  computing  the  statutory  limitation. 

Thx  opinion  contains  a  sufficient  statement  of  the 

MeChreal  and  JoneSy  for  the  appellants. 
Merriman  and  Potter ^  for  the  appellees. 
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By  Court,  Moobe,  J.  The  only  material  question  in  these 
cases  for  our  consideration  grows  out  of  the  qualification  given 
by  the  court  to  the  charge  upon  the  statute  of  limitation, 
which  is  as  follows:  "  But  if  any  of  them  had  been  of  age,  or 
married  more  than  two  years,  then  such  of  them  would  be 
barred,  and  you  will  find  for  the  defendants  as  to  them,  unless 
from  the  evidence  you  believe  that,  while  the  plaintffs  were 
minors,  the  slaves  were  fraudulently  run  off  and  concealed,  or 
00  disposed  of  that  they  could  not  be  found  with  diligent  in- 
quiry or  search  within  two  years  before  suit,  in  which  event 
you  will  find  for  the  plaintiffs,  but  otherwise  for  the .  defend- 
ants, as  to  those  who  had  come  of  age,  or  married,  two  years 
before  suit."  The  charge,  as  given,  seems  to  embody  two  dis- 
tinct propositions,  which  the  jury  are  instructed  to  regard  as 
exceptions  to  the  statute  of  limitations.  The  first  could  be 
established  by  proof  that  the  slaves  had  been  ^^  fraudulently 
run  off  and  concealed,"  so  that  the  plaintiffs  were  prevented 
from  bringing  suit  until  within  two  years  next  before  it  was 
commenced.  The  second  would  be  maintained  by  showing 
that  the  slaves  had  been  ^^  so  disposed  of  that  they  could  not 
be  found  with  diligent  inquiry  or  search"  within  two  years 
before  the  institution  of  the  suit.  Neither  of  these  propositions 
can  be  maintained  as  exceptions  to  the  running  of  the  stat- 
ute, in  the  form  they  are  here  presented,  and  were  probably 
not  intended  by  the  learned  judge  who  presided  on  the  trial 
of  the  cases  in  the  court  below,  as  distinct  grounds  of  excep- 
tions to  the  statute,  but  as  separate  elements  of  an  exception 
to  it,  where  it  is  insisted  in  response  to  the  plea  of  the  statute, 
that  the  plaintiff  has  been  prevented  from  prosecuting  his  suit 
within  the  time  prescribed  by  law,  by  the  fraudulent  conceal- 
ment from  him  of  his  cause  of  action  by  the  defendants,  or 
the  like  fraudulent  concealment  of  the  subject-matter  of  the 
suit,  so  that  it  could  not  have  been  brought  within  the  time 
provided  by  law.  As  this  question  must  enter  into  the  con- 
sideration of  the  case  on  another  trial,  without  further  com- 
ment at  present  upon  the  charge  as  given,  we  will  endeavor  to 
lay  down  the  correct  rule  upon  the  subject. 

This  question  has  been  several  times  referred  to,  and  dis- 
cussed at  some  length  with  great  ability  by  the  former  chief 
justice  of  this  court;  and  although  on  two  occasions  he  inti- 
mated the  opinion  that  fraudulent  concealment  of  the  cause 
of  action  will  not  prevent  the  running  of  the  statute,  he  ex- 
pressly declined  giving  an  authoritative  opinion:  Hall  v.  Afo 
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Cormicky  7  Tex.  269;  McDonald  y.  McOuire,  8  Id.  861.    In  the 
first  of  these  cases,  it  is  said:  ''  Several  courts  of  the  highest 
authority  have  held  that  fraud  does  not  prevent  the  running 
of  the  statute  at  law.    The  reason  is,  that  in  statutes  of  limi- 
tation the  times  at  which  the  actions  shall  be  brought  at  law 
are  specified.    It  is  declared  that  they  shall  be  brought  within 
those  periods,  and  not  after;  and  certain  exceptions,  as  in 
cases  of  disability  from  infancy,  coverture,  and  the  like,  are 
provided  for;  that  courts  of  law  to  whom  such  statutes  are 
addressed,  possess  no  dispensing  power;  they  can  neither  add 
to  nor  impair  their  provisions,  and  that  it  would  be  an  assump- 
tion of  power  to  allow  of  any  proviso  in  addition  to  the  excep- 
tions created  by  the  statute."    *'  But  inasmuch  as  statutes  of 
limitations  are  generally  not  addressed  to  courts  of  equity,  and 
do  not,  in  express  terms,  embrace  suits  in  that  jurisdiction, 
these  courts,  while  admitting  the  authority  of  such  statutes, 
and  adopting  them  in  their  procedure  by  analogy  to  the  rules 
of  law,  have,  in  their  construction  of  the  statutes,  introduced 
exceptions  to  their  operation."    And  again:  ''  But  if  the  rule 
of  interpretation  first  referred  to  is  sound,  and  if  a  court  of  law 
cannot  permit  fraud  undiscovered  to  suspend  the  operation  of 
the  statute  without  an  assumption  of  legislative  power,  then 
fraud,  under  our  statute,  cannot  defeat  the  bar  in  any  case 
whatever.    The  distinction  between  law  and  equity  as  separate 
jurisdictions  is,  with  us,  not  recognized.    The  statute  is  ad- 
dressed to  a  court  of  blended  chancery  and  common-law  juris- 
diction.   It  is  of  like  imperative  force  in  all  cases  to  which  it 
extends,  whether  they  involve  legal  or  equitable  rights,  or 
depend  for  their  decision  on  the  principles  of  law  or  equity." 
And  in  the  latter  case,  after  having  at  considerable  length 
discussed  the  question,  he  says:  ''  We  are  not  to  be  understood 
as  intimating  that,  under  no  circumstances,  could  fraud  or 
fraudulent  concealment  be  set  up  to  prevent  the  running  of 
the  statute  until  discovery  be  made":  See  also  ifa«on  v.  Me- 
Laughlin,  16  Tex.  24;  Smith  v.  Talbot,  18  Id.  774;  Smith  v.  Fly, 
24  Id.  845  [76  Am.  Dec.  109]. 

It  will  be  perceived,  from  the  above  extracts,  that  the  basis 
upon  which  the  denial  of  the  right  to  avoid  the  running  of  the 
statute,  by  proof  of  the  fraudulent  concealment  of  the  cause 
of  action  by  the  defendant,  is  rested,  is,  that  such  has  not  been 
the  construction  of  the  statute  in  courts  of  law;  and  if  courts  of 
equity  have  allowed  bills  to  be  prosecuted  on  this  ground, 
they  have  done  so  because  they  irere  not  bound  by  the  stat- 
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ute,  but  merely  followed  and  applied  it,  when  they  did  so, 
according  to  their  own  views  of  equity  and  good  conscience. 
And  our  courts,  not  being  independent  of  it,  are  bound  to  fol- 
low the  constructions  that  courts  of  law  have  placed  upon  it. 
It  cannot  be  doubted  that  when  a  statute  which  has  been  bor- 
rowed by  us  from  England  or  some  of  the  older  American 
states,  has,  previous  to  our  enactment  of  it,  received  a  settled 
and  imiform  construction  by  the  courts  of  the  country  from 
which  we  have  taken  it,  our  courts  will  give  to  it  a  similar 
construction.  Such  interpretation  is  to  be  as  much  regarded 
in  determining  its  import  and  meaning  as  if  it  were  expressly 
6o  declared  in  the  statute  itself.  That  courts  of  equity  in 
England  and  America  have  universally  and  uniformly  held 
that  the  statute  did  not  protect  a  defendant  who  had  fraudu- 
lently concealed  the  plaintiff's  cause  of  action,  has  never  been 
questioned.  Before  considering,  however,  whether  our  courts 
can  look  to  these  decisions  as  guides. for  our  interpretation  of 
the  statute,  we  will  briefly  consider  what  has  been  the  course 
of  decisions  upon  the  question  by  courts  of  law. 

The  leading  and  best-considered  case  denying  the  plain- 
tiff's right  to  maintain  the  action  is  that  of  Troup  v.  Smithy  20 
Johns.  32,  where  the  question  is  fully  and  ably  argued  by 
Chief  Justice  Spencer,  on  the  same  grounds  presented  in  the 
case  of  Hall  v.  McCormicky  7  Tex.  269,  and  McDonald  v.  Mc" 
Chdrej  8  Id.  361.  The  learned  judge  concludes  by  saying: 
"  Courts  of  equity,  not  being  bound  by  the  statute  any  further 
than  they  have  seen  fit  to  adopt  its  provisions  as  a  reasonable 
rule,  and  then  only  in  analogy  to  the  general  doctrine  of  that 
court,  are  perfectly  right  in  saying  that  a  party  cannot,  in 
good  conscience,  avail  himself  of  the  statute,  when,  by  his  own 
fraud,  he  has  prevented  the  other  party  from  coming  to  a 
knowledge  of  his  rights,  until  within  six  years  prior  to  the 
commencement  of  the  suit.  But  courts  of  law  are  expressly 
bound  by  the  statute;  it  relates  to  specific  actions;  and  it  de- 
clares that  such  actions  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  actions  accrued,  and  not 
after, — thus  not  only  affirmatively  declaring  within  what 
time  these  actions  are  to  be  brought,  but  inhibiting  their  being 
brought  after  that  period.  And  this  case  has  been  subsequently 
followed  in  the  same  state,  in  Leonard  v.  Pitney^  5  Wend.  29, 
-  and  AUen  v.  MiUer^  17  Id.  202.  The  same  rule  is  laid  down 
;in  South  Carolina,  in  the  case  of  MiUs  v.  Berry,  1  Hill  (S.  C.)^ 
\296.    In  North  Carolina,  in  the  case  of  Hamilton  v.  Smithy  3 
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Murph.  115,  it  is  held  that  fraud  not  diBCOvered  until  within 
three  years  next  before  the  bringing  of  the  suit,  does  not  pre- 
vent the  running  of  the  statute.  But  it  will  be  observed  in 
that  case,  the  element  of  concealment  seems  to  be  wanting. 
It  cannot  be  questioned  that  the  plaintiff  cannot  avail  himself 
t>f  fraud  as  an  excuse  for  his  delay,  if  it  is  through  his  own 
neglect  or  default  that  he  fails  to  discover  it.  And  in  Vir- 
ginia, in  CaUis  v.Waddy,  2  Munf.  511,  it  was  held,  in  an  action 
for  deceit,  that  a  replication  that  the  fraud  came  to  the  plain- 
tiff's knowledge,  etc.,  is  not  good.  But  subsequently,  in  Rice 
y.WhitCy  4  Leigh,  474,  it  is  said:  **  It  seems  that,  if  the  fraud 
was  not  discovered  till  some  time  after  it  was  practiced,  and 
within  the  time  of  limitation,  this  would  suffice  to  take  the 
case  out  of  the  statute." 

The  contrary  position  has  been  held  by  the  English  courts. 
It  was  said  by  Lord  Mansfield,  in  the  case  of  Bree  v.  Holbech^ 
2  Doug.  654  a :  *'  There  may  be  cases,  too,  which  fraud  will 
take  out  of  limitations."  And  this  case  has  been  often  cited, 
both  at  law  and  in  equity,  since  its  decision,  and  has  never 
been  denied  in  England,  but  has  uniformly  been  quoted  and 
recognized  by  standard  elementary  writers:  Esp.  Dig.,  N.  P., 
151;  3  Comyn  on  Contracts,  499;  2  Stark.  Ev.  890;  6  Bac.  Abr^ 
tit.  Limitations,  D,  476;  Com.  Dig.,  tit.  Action  upon  the  Case 
upon  Assumpsit,  H,  5.  It  was  cited  by  the  attorneys  on  both 
fiides,  in  the  case  of  Short  v.  McCarthy^  8  Bam.  &  Aid.  626;  S.  C«, 
5  Eng.  Com.  L.  403;  and  although  the  case  went  off  on  another 
point,  its  authority  seems  not  to  have  been  questioned.  In 
Clark  V.  Houghamy  2  Bam.  &  C.  149,  Mr.  Justice  Best  said: 
^  It  has  been  answered  that  fraud  prevents  the  operation  of  the 
statute  of  limitations.  It  is  not  necessary  to  decide  that  now; 
but  I  think  it  would  have  done  so  had  tiie  replication  raised 
the  point."  Again,  in  the  case  of  Chranger  v.  Oeorge^  5  Id. 
149,  the  court  held  that  the  case  was  not  taken  out  of  the 
titatute,  because,  as  was  said,  *'  there  not  being  evidence  of  any 
fraud  practiced  by  the  defendant  to  prevent  the  plaintiff  from 
obtaining  a  knowledge  of  what  had  been  done."  And  in  the 
American  courts  the  same  view  of  the  statute  is  supported  by 
a  still  greater  weight  of  authority.  In  Massachusetts,  in  First 
Mass.  Turnpike  Co.  v.  Fields  3  Mass.  801  [3  Am.  Dec.  124], 
Ohief  Justice  Parsons  says:  "  Neither  can  the  statute  be  con- 
sidered as  intending  to  protect  any  man  in  the  quiet  enjoy- 
ment of  the  fruits  of  a  fraudulent  execution  of  a  contract^  if 
ihe  action  be  commenced  within  six  years  after  the  discoveiy 
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of  the  fraud.  The  delay  of  bringing  the  suit  is  owing  to  the 
fraud  of  the  defendant,  and  the  cause  of  action  against  him 
ought  not  to  be  considered  as  having  accrued  until  the  plain- 
tiff could  obtain  a  knowledge  that  he  had  a  cause  of  action. 
If  this  knowledge  is  fraudulently  concealed  from  him  by  the 
defendant,  we  should  violate  a  sound  rule  of  law  if  we  per- 
mitted the  defendant  to  avail  himself  of  his  own  fraud." 
See  also  Homer  v.  Fishy  1  Pick.  434  [11  Am.  Dec.  218];  Welles 
V.  Fishj  3  Id.  74.  In  Pennsylvania,  it  is  said  in  Jones  v.  Cono^ 
loay,  4  Yeates,  109,  that  "statutes  of  limitations  only  take  place 
from  the  time  when  the  right  of  action  accrues;  and  if  there 
be  fraud,  from  the  time  of  its  discovery."  It  is  also  so  held 
in  McDowell  v.  Yovm^g,  12  Serg.  &  R.  115;  Rush  v.  JBarr,  1 
Watts,  110;  Permoch  v.  Freeman^  1  Id.  401.  These  cases,  as 
well  as  the  first  and  leading  one  from  Massachusetts,  should  be 
regarded  with  us  with  peculiar  significance;  because,  in  Penn- 
sylvania, as  with  us,  they  have  no  separate  chancery  courts; 
and  First  Mass.  Turnpike  Co.  v.  Fieldj  the  case  from  8  Mass.  801 
[8  Am.  Dec.  124],  was  decided  before  they  had  established  their 
courts  of  equity.  It  has  also  been  decided  in  Maine  that  the 
plaintiff  may  be  relieved  from  the  statute  of  limitations  by 
plea  and  proof  that  the  defendant  fraudulently  concealed  from 
him  the  knowledge  of  the  cause  of  action:  McKovmy,  Whit- 
morej  81  Me.  448;  Bishop  v.  Little^  8  Id.  405.  And  in  the  case 
of  Sherwood  v.  Sutton,  5  Mason,  1,  in  the  circuit  court  of  the 
United  States,  in  New  Hampshire,  the  question  underwent  a 
most  elaborate  discussion.  Mr.  Justice  Story,  after  reviewing 
all  the  authorities,  decided  that  the  same  construction  is 
placed  upon  the  statute  in  courts  of  law  and  equity;  and  if 
the  defendant  had  fraudulently  concealed  the  cause  of  action, 
he  could  not  avail  himself  of  the  statute  in  either  tribunaL 
And  however  much  we  may  respect  the  opinions  of  those  who 
have  maintained  the  contrary  doctrine,  we  think  it  may  be 
safely  said,  after  a  careful  examination  of  this  case,  that  it 
has  not  been  and  cannot  be  successfully  answered,  and  that 
we  may  conclude  with  Mr.  Angell,  section  186,  that  this  con- 
stnictiou  is  now  given  to  the  statute  by  the  overwhelming 
weight  of  authority,  even  in  courts  of  law.  See  also  Milier  v. 
McInUre^  1  McLean,  85. 

That  this  construction  has  been  uniformly  placed  upon  it  in 
oourta  of  equity  has  never  been  questioned;  and  we  oamxot 
•anction  the  doctrine  that  their  decisions  upon  it  are  to  be  en- 
tirely disregarded.    It  is  true  that  in  the  earlier  cases  the 
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position  has  been  assumed  by  some  of  the  chancellors  that  the 
technical  language  of  the  statute  showed  that  it  was  addressed 
exclusively  to  courts  of  law;  and  that,  although  a  court  of 
equity  might  follow  it  by  analogy,  the  chancellor  was  not 
bound  to  do  so  when,  in  his  opinion,  equity  and  good  con- 
science did  not  require  it.  But  when  courts  of  equity  deal 
with  legal  titles  and  legal  demands,  it  could  never  have  been 
the  legislative  intention  that  they  should  not  be  bound  by  the 
provisions  of  the  statute.  It  would  otherwise  happen  that  a 
legal  title  or  demand,  utterly  extinct  at  law,  would  be  reoog* 
nized  as  subsisting  in  equity.  In  Hovenden  v.  Lord  Annedey^ 
2  Schoales  &  L.  607,  it  was  said  by  Lord  Redesdale, ''  that  the 
statute  must  be  taken  virtually  to  include  courts  of  equity; 
for  when  the  legislature  by  statute  limited  proceedings  at  law 
in  certain  cases,  and  provided  no  express  limitations  in  equity, 
it  must  be  taken  to  have  contemplated  that  equity  followed 
the  law;  and  therefore  it  must  be  taken  to  have  virtually  en- 
acted, in  the  same  cases,  a  limitation  for  courts  of  equity  also.'' 
And  it  cannot  now  be  questioned  that  courts  of  equity  con- 
sider themselves  in  granting  or  refusing  relief  in  cases  involv- 
ing legal  titles  or  demands  of  a  kindred  nature,  as  governed 
by  the  positive  rules  prescribed  by  the  statute  of  limitationa: 
Karie  v.  Bloodgoodj  7  Johns.  Ch.  90  [11  Am.  Dec.  417];  ORol- 
mondeley  v.  Clinton^  2  Jacob  <fe  W.  1,  189,  note. 

The  fact  that  we  have  no  distinction  in  our  courts  between 
legal  and  equitable  remedies,  instead  of  repelling  this  uniform 
construction  that  has  been  given  to  the  statute,  would  seem  to 
afford  a  still  stronger  reason  for  leading  with  us  to  its  adop- 
tion. For  if,  as  it  is  justly  said,  there  is  no  distinction  of  this 
character  in  our  judicial  system,  and  the  statute  must  there- 
fore be  regarded  as  binding  upon  the  courts  whether  in  the 
exercise  of  their  functions  as  legal  or  equitable  tribunals,  is  it 
not  a  legitimate  conclusion  that  the  legislature,  having  adopted 
the  statute  as  the  rule  of  decision  for  a  tribunal  administering 
both  legal  and  equitable  remedies,  must  have  intended  to  have 
adopted  it,  as  well  with  reference  to  the  construction  previ- 
ously placed  upon  it  in  equity  as  at  law,  if  the  case  before  the 
court  appropriately  required  it  ?  If  not,  the  mere  fact  that 
legal  and  equitable  powers  have  been  blended,  with  ub,  in  a 
single  tribunal,  cuts  a  party  off  from  a  remedy  to  which  we 
would  be  entitled  under  the  same  statute,  if  legal  and  equi- 
table remedies  were  administered  in  different  forums.  Such  is 
not  believed  to  be  the  intention  in  the  adoption  of  our  judicial 
system. 
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Nor  can  it  be  said,  we  think,  that  the  construction  which 
has  been  given  to  it  by  the  courts  is  the  ingrafting  of  an  ad- 
ditional exception  to  the  meaning  of  the  statute  which  the 
legislature  did  not  think  proper  to  make.  No  oue  claims  for 
the  court  such  a  power.  But  it  is  certainly  their  duty  to  seek 
to  ascertain,  by  an  application  of  the  ordinary  and  well-estab- 
lished rules  of  interpretation,  the  meaning  and  intention  of 
the  legislature  in  its  enactment;  and  to  place  upon  it  such 
construction  as  they  intended  it  should  have,  if  this  can  be 
done  consistently  with  its  provisions.  The  leading  object  of 
the  statute  was  certainly  to  prevent  fraudulent  and  unjust 
claims  from  being  brought  forward  after  such  a  lapse  of  time 
that  evidence  might  no  longer  be  within  reach  of  the  other 
party  by  which  they  could  be  repelled.  It  was  not  intended 
to  deprive  a  party  of  redress,  when  by  the  act  of  the  defend- 
ant himself  he  has  been  deprived  of  the  opportunity  of  avail- 
ing himself  of  it.  To  give  it  such  a  construction,  would  make 
it  a  means  of  encouraging  rather  than  preventing  frauds.  It 
is  a  general  principle  that  no  one  will  be  permitted,  in  a  court 
of  justice,  to  claim  protection  by  means  alone  of  his  own 
fraud.  If  the  plaintiff  has  had  knowledge  of  it,  the  statute, 
of  course,  runs  against  him.  But  if  he  has  been  kept  in 
ignorance  of  his  rights  by  the  fraudulent  contrivance  of  the 
defendant,  does  not  the  fraud  of  the  latter  estop  him  from 
claiming  that  there  has  been  a  delay  in  the  prosecuting  of  the 
suit,  which  his  own  actions  have  prevented  from  being  brought 
at  an  earlier  day?  Every  citizen  is  entitled,  as  is  said  in 
common-law  phraseology,  to  his  day  in  court;  that  is,  he  ia 
entitled  to  the  use  of  the  remedies  prescribed  by  law.  Can  a 
party  be  said  to  have  had  this  when  he  is  necessarily  deprived 
of  the  means  or  opportunity  of  resorting  to  this  remedy  by  the* 
act  of  the  defendant?  Does  not  the  defendant's  fraud  in  de- 
priving the  plaintiff  of  his  legal  remedy,  coupled  with  the 
original  cause  of  action,  give  the  plaintiff  a  right  to  relief  in 
equity,  as  in  other  cases,  when  he  has  been  deprived  by  the 
defendant  of  his  remedy  at  law,  and  render  it  an  immaterial 
question  in  our  courts  whether  the  recovery  is  upon  a  new 
cause  of  action  arising  upon  the  discovery  of  the  fraud  or 
upon  the  original  demand,  against  which  the  defendant's  acti 
had  prevented  the  running  of  the  statute? 

Whether  the  construction  here  indicated  is  the  one  we  should 
place  upon  the  statute,  if  it  were  a  question  of  first  impression, 
unaffected  by  previous  judicial  opinion,  is  not  now  necessary 
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rise  of  the  river,  and  the  danger  to  the  plaintiffs'  boats,  could 
not  have  been  anticipated  by  ordinary  prudence  and  care. 
Now  it  is  very  obvious  that  if  the  defendants,  while  they  were 
wantonly  or  negligently  keeping  their  own  boats  at  the  entrance 
of  the  locks,  and  preventing  the  passage  of  the  plaintiffs',  knew 
the  danger  to  which  their  unlawful  act  exposed  the  property  of 
the  plaintiffs,  as  it  is  averred  in  the  declaration  they  did,  they 
are  responsible  for  the  damage  which  resulted  from  their  act, 
though  it  was  not  the  most  proximate  cause.  And  so  if  they 
ought  to  have  known  the  danger,  as  men  of  ordinary  prudence, 
and  yet  persisted  in  maintaining  the  obstruction,  they  are  re- 
sponsible. It  is  a  familiar  principle  that  a  man  is  answerable 
for  such  consequences  of  his  unlawful  acts  as  are  natural,  and 
may  be  foreseen  by  ordinary  forecast.  What  is  ordinary  care 
in  the  performance  of  an  act  depends  upon  the  surrounding 
circumstances. 

It  is  greater  or  less,  according  to  the  increased  or  diminished 
hazard  to  others  with  which  it  is  done.  That  may  be  prudent 
if  done  in  a  wilderness,  which  would  be  grossly  careless  if 
done  in  a  crowded  city.  Why?  Because  no  injurious  conse- 
quences would  naturally  be  expected  in  the  one  case,  while  in 
the  other  they  may  be  almost  inevitable.  Hence  the  actor  is 
bound  to  anticipate  more  in  the  one  case  than  in  the  other, 
and  as  he  is  liable  for  all  he  should  have  foreseen,  the  extent  of 
his  responsibility  is  not  the  same. 

In  the  present  case,  the  defendants  obstructed  the  passage 
through  the  locks  from  about  four  o'clock  in  the  afternoon  of 
April  9th,  until  in  the  afternoon  of  the  10th  of  April,  and  until 
after  the  plaintiffs'  boats  had  been  carried  over  the  dam.  Their 
act  was  unlawful,  either  wanton  or  negligent.  During  all  the 
time,  they  saw  the  river  rising  rapidly,  and  with  it,  of  course, 
the  current  increasing.  From  two  o'clock  on  the  morning  of 
the  10th  until  the  disaster  occurred,  the  water  rose  at  the  rate 
of  nearly  a  foot  in  an  hour,  and  of  course  the  pressure  of  the 
current  was  becoming  greater.  Meanwhile  the  plaintiffs'  boats 
were  moored  out  in  the  stream,  outside  of  the  defendants' 
boats,  exposed  to  all  the  downward  pressure  of  the  current^ 
without  any  fault  of  theirs,  as  the  jury  have  found,  but  with 
the  full  knowledge  of  the  defendants.  In  that  position  they 
were  kept  for  hours  by  the  tortious  conduct  of  the  defendants. 
Under  such  circumstances,  it  is  highly  probable  the  jury  would 
have  found,  had  the  question  been  submitted  to  them,  that  the 
defendants  knew  of  the  danger  to  which  their  unlawful  con- 
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duct  ezpoeed  the  property  of  the  plaintiffs,  and  that  with 
ordinary  prudence  they  must  have  foreseen  what  did  happen, 
i.  e.,  the  loss  of  the  boats, — a  loss  which  they  might  have  pre- 
vented by  dropping  their  own  boats  through  the  locks.  If  they 
should  have  anticipated  it,  then  it  was  a  natural  consequence 
of  their  acts,  for  which  they  must  answer  in  damages.  Here, 
we  think,  the  court  erred  in  assuming,  or  undertaking  to  decide 
as  a  matter  of  law,  that  the  wreck  of  the  boats  was  not  a  nat- 
ural consequence  of  the  wrongful  act  of  the  defendants  in 
blocking  up  the  locks  and  the  channel  of  the  river,  and  hold- 
ing the  boats  of  the  plaintiffs  so  long  exposed  to  the  force  of 
the  current.  It  was  a  natural  consequence,  if  it  should  have 
been  foreseen,  or  if  it  would  have  been  guarded  against  by  men 
of  ordinary  prudence,  using  their  own  rights  with  proper  regard 
to  those  of  others.  And  it  was  manifestly  for  the  jury  to  deter- 
mine whether  it  was  a  natural  consequence,  such  as  should 
have  been  foreseen  by  the  defendants  at  the  time,  and  in  the 
circumstances  in  which  they  acted,  or  rather  in  which  they 
tailed  to  act 

It  is  quite  probable  that  this  view  altogether  escaped  the 
notice  of  the  learned  judge  who  tried  the  cause,  in  conse- 
quence of  the  mode  in  which  the  case  was  presented.  His 
attention  appears  to  have  been  directed  to  the  relative  char- 
acter of  the  causes  of  the  loss,  as  proximate  or  remote,  rather 
than  to  the  inquiry  whether  it  was  a  natural  consequence  of 
either.  It  is  an  undoubted  rule  that  the  proximate  rather 
than  the  remote  cause  is  to  be  regarded  as  the  author  of  a 
mischief.  The  old  maxim  is.  Causa  proxima,  non  remota,  spec* 
iatur.  It  is,  however,  a  maxim  exceedingly  difficult  of  appli- 
cation. Indeed,  it  is  impossible  by  any  general  rule  to  draw 
a  line  between  those  injurious  causes  of  damage  which  the  law 
regards  as  sufficiently  proximate,  and  those  which  are  too  re- 
mote to  be  the  foundation  of  an  action.  The  court  below 
ruled  the  case  mainly  on  its  supposed  resemblance  to  Morrir 
wa  V.  Davit,  20  Pa.  St.  171  [57  Am.  Dec.  695].  There  the 
defendants,  who  were  carriers  on  the  Pennsylvania  Canal,  and 
whose  boat  had  been  wrecked  by  a  breach  in  the  canal  caused 
by  an  extraordinary  flood,  whereby  the  plaintiff's  goods  were 
injured,  were  held  not  to  be  liable  on  account  of  their  having 
started  on  the  voyage  with  a  lame  horse,  in  consequence  of 
which  they  were  delayed  in  passing  the  place  where  the  acci- 
dent happened,  in  time  to  escape  it.  That  ruling  was  undoubt- 
edly correct.    There  was  no  necessary  connection  between  the 
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use  of  the  lame  horee  and  the  destruction  of  the  boat.  They 
were  remote  from  each  other  in  time,  as  well  as  in  place,  and 
there  were  intermediate  causes.  Had  the  horse  been  still 
more  lame  and  unfit,  thus  occasioning  greater  delay,  the  loss 
would  not  have  happened.  The  present  case  is  of  a  d^fierent 
character.  The  wrongful  act  of  the  defendants  was  concurrent 
in  time  and  in  operation  with  the  flood  in  the  river.  It  was 
both  combined  that  forced  the  plaintiffs'  boats  over  the  dam. 
The  defendants'  acts  pushed  them  out  into  the  current,  and 
held  them  there  until  they  were  swept  away.  We  must  not 
forget  that  the  verdict  settles  there  was  no  default  in  the  plain- 
tififs,  either  in  having  moored  their  boats  with  an  insufficient 
line,  or  in  having  placed  them  where  they  were  placed.  Now 
if  the  defendants  had,  by  direct  force,  pushed  the  boats  out 
into  the  current,  and  they  had  been  swept  over  the  dam,  as 
they  were,  it  would  not  be  doubted  that  in  an  action  of  tres- 
pass the  value  of  the  boats  might  have  been  recovered.  The 
consequence  would  be  held  sufficiently  near  the  cause.  The 
forcible  pushing  out  would  be  held  the  causa  catLsansy  acting 
through  the  current,  and  trespass  would  be  maintained:  Bur- 
dick  V.  Worrally  4  Barb.  596.  Yet  the  consequence  would  have 
been  just  as  remote  from  the  unlawful  act  in  that  case  as  it  is 
in  this.  In  both  cases,  the  flood  is  in  one  aspect  the  nearest 
agent.  Why,  then,  was  the  wrongful  obstruction  of  the  en- 
trance to  the  locks  not  a  sufficiently  proximate  cause  of  the 
injury?  We  think  it  was,  and  ttiat  the  district  court  erred  in 
coming  to  a  different  conclusion.  In  Lund  v.  Tyngshoro,  11 
Cush.  563  [59  Am.  Dec.  159],  it  was  held  that  if  a  traveler, 
exercising  ordinary  care  and  prudence,  voluntarily  leaps  from 
his  carriage  and  is  injured,  because  of  its  near  approach  to  a 
dangerous  defect  in  the  highway,  the  town  is  liable,  though 
the  carriage  did  not  come  into  actual  contact  with  tlie  defect 
In  McAfee  v.  Croffordy  13  How.  447,  where  in  consequence  of  a 
wrongful  abduction  of  the  plaintiff'^s  slaves,  a  flood  in  a  river 
swept  away  his  wood,  it  was  held  that  the  plaintiff  might  re- 
cover the  value  of  the  wood  in  an  action  for  carrying  away 
the  slaves.  This  case  goes  very  far  beyond  what  we  feel  pre- 
pared now  to  assert.  In  Dickinson  v.  Boyhj  17  Pick.  78  [28 
Am.  Dec.  281],  where  the  defendant  had  broken  and  entered 
the  plaintiff's  close  adjacent  to  a  river,  and  had  carried  away 
gravel  from  a  bank  near  to  a  dam  across  the  river,  in  conse- 
quence of  which  a  flood  in  the  river,  three  weeks  afterwards, 
swept  away  a  portion  of  the  close  and  a  cider-mill,  it  was  held 
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the  whole  damage  might  be  recovered.  In  Heaney  y.  Heeney^ 
2  DeniOy  625,  it  was  ruled  that  if  the  owner  of  a  dock  untie  a 
vcBsel  lawfully  moored  therein,  and  set  it  adrift,  he  is  answer- 
able for  the  loss  sustained  by  its  subsequent  stranding  else- 
where. 

In  George  y.  Fisk^  82  N.  H.  32,  where  the  defendants  had  put 
a  large  quantity  of  logs  on  the  ice  of  a  river,  and  exercised  no 
further  care  in  regard  to  them,  and  on  the  ice  breaking  up,  a 
dam  was  formed  by  the  logs  and  the  ice,  whereby  a  channel 
was  cut  through  the  land  of  the  plaintiff,  and  the  logs  carried 
upon  it,  the  defendants  were  held  liable.  So  in  our  own  case 
of  Pittsburgh  v.  Orier,  22  Pa.  St.  54  [60  Am.  Dec.  65],  the  city 
of  Pittsburgh  was  held  liable  for  the  loss  of  a  steamboat  upon 
the  following  state  of  facts:  The  boat  had  anchored  at  the 
wharf  when  the  water  was  low.  The  river  rose  afterwards, 
covering  certain  piles  of  pig-iron  negligently  left  by  the  city 
on  the  wharf,  about  a  foot  above  low-water  mark.  To  avoid 
these  piles,  the  boat  was  compelled  to  back  out  into  the 
stream,  when  she  was  struck  by  some  floating  body,  stove, 
and  sunk.  Citations  of  similar  decisions  might  be  indefinitely 
multiplied.  They  do  not  enable  us  to  define  precisely  what  is 
regarded  a  remote  and  what  a  proximate  cause,  but  they  do 
show  that  the  wrongful  conduct  of  which  these  defendants  are 
convicted  cannot  be  considered  so  remote  a  cause  of  the  loss 
sustained  by  the  plaintiffs  as  not  to  afford  ground  for  an  action. 

For  these  reasons,  we  reverse  the  judgment;  but  as  it  appears 
firom  the  record  there  are  other  questions  in  the  case,  which  are 
not  now  before  us,  we  do  not  enter  judgment  on  the  yerdict,  but 
we  send  the  case  back  for  a  new  trial. 

Judgment  reversed^  and  a  venire  de  novo  awarded. 


Pabtt  n  Answirabur  vob  Njoubal  Conssqihcncbs  of  his  Unlawtul 
Acts:  Durham  y.  JHusaelman,  18  Am.  Dec.  133.  That  person  could  not  or  did 
not  foresee  consequences  of  his  negligence,  does  not  exempt  him  from  liability 
therefor:  PUUburgh  ▼.  OrieTf  60  Id.  65.  As  a  general  rule,  an  action  is  main- 
tainable in  all  cases  where  damage  accrues  to  another  by  the  negligence  or 
improper  conduct  of  a  person  in  the  exercise  of  his  peculiar  trade  or  business: 
Kerwhacker  v.  Cleveland  etc  H,  /?.  Co.,  62  Id.  246. 

Partt  mat  Recoyer,  whkrb  his  Own  Neoliobncb  doss  not  Dibkctxt 
CoNTRiBUTX  TO  Injuht:  See  collected  cases  in  note  to  Adams  r.  Wiggm* 
Ferry  Co.,  72  Am.  Dec.  251. 

NaoLiGXNOB  IS  Want  of  Ordinary  Garb  which  a  party  ought  to  obsenra 
under  the  peculiar  circumstances  under  which  he  is  placed:  PenMylmuua  R,  IL 
Co.  V.  Ogier,  78  Am.  Dec.  322,  and  note  327. 
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Watebooub81»  Banxb  of,  Biget  to  Moor  Vbsselb  ov:  MorrUomy.  Thmr* 
man,  66  Am.  Deo.  153;  Baier  v.  Lewis,  75  Id.  598;  note  to  Da^  ▼.  Whulow, 
81  Id.  687. 

Action  Ldes  vob  Imjubt  Gaussd  bt  Waiit  of  Dim  Oaution,  witboat 
My  regard  to  the  intent  with  which  the  injury  was  done:  MiUer  y.  MarUn^ 
17  Am.  Dec.  242. 

When  tkxbb  is  Oause  to  Apfrxhend  DAiraxB,  a  greater  degree  of  care 
la  required  than  when  no  danger  is  expected:  PamtjfUnnia  B.  B,  Oo,  t.  Ogkr, 
78  Am.  Dec.  322. 

Okduhaby  Cabx  Defends  upon  Cibcuustances  of  Each  pAEnooLAB 
Case:  Ownen  qf  Steamboat  Farmer  v.  McCraw,  62  Am.  Dec.  718;  Svnnn  ▼. 
Brwm,  72 Id.  568;  FlOcheryr,  BoaUmetc,  R,  B.  (Jo.,  79  Id.  695.' 

The  FBiNcrPAL  case  was  cited  in  each  of  the  following  anthorities,  and 
to  the  point  stated:  "As  a  general  mle, "  said  the  court  in  City  qfAJkghatg  ▼• 
Zimmerman,  95  Fa.  St.  295,  "one  is  answerable  in  damages  for  the  conso- 
quences  of  his  faults,  only  so  far  as  they  are  natural  and  proximate,  and  may 
therefore  hare  been  foreseen  by  ordinary  forecast,  and  not  for  those  arising 
from  a  conjunction  of  his  own  faults  with  circumstances  of  an  extraordinaiy 
nature."  This  was  an  action  brought  for  injuries  received  by  a  boy  in  oonse- 
quence  of  the  top  of  a  liberty -pole  being  blown  down  by  a  high  wind,  and 
falling  upon  him.  It  was  held  that  the  breaking  of  the  pole  was  the  proxi- 
mate cause  of  the  injury,  and  that  if  the  jury  should  find  from  the  evidence 
that  the  pole  was  sound,  and  so  secured  and  protected  that  careful,  prudent^ 
and  sagacious  persons  considered  it  safe,  and  it  was  broken  by  a  wind  of  un- 
usual violence,  the  injury  of  the  boy  was  a  result  too  remote  from  the  erec- 
tion of  the  pole  to  make  the  city  liable  in  damages  therefor.  Nor  did  the  city 
become  liable  if  the  breaking  occurred  by  reason  of  a  defect  in  the  pole  un- 
known to  the  city  authorities,  and  which  could  not  be  discovered  by  a  careful 
examination  of  -Uie  pole  as  it  stood:  Id.  But  the  fact  that  a  natural  cause 
contributes  to  produce  an  injury,  which  could  not  have  happened  without 
the  unlawful  act  of  the  defendant,  does  not  make  the  act  so  remote  as  to  ex- 
cmse  him:  ScMmry  v.  Herehenroder,  106  Mass.  461.  In  PitUbargh  v.  Chier^ 
22  Pa.  St.  54,  cited  in  Hey  v.  Philadelphia,  81  Id.  51,  the  immediate  cause  of 
the  sinking  of  the  steamer  was  the  striking  of  some  heavy  body  floating  in 
the  stream;  nevertheless,  as  the  causa  causans  was  some  piles  of  pig-metal 
negligently  permitted  to  lie  on  the  public  wharf,  thus  obliging  the  boat  tm 
occupy  a  position  more  dangerous  than  it  otherwise  would  have  occupied,  tho 
oity  was  held  liable.  And  this  case,  in  the  one  last  cited,  was  compared  with 
the  principal  one,  and  considered  to  be  like  it.  The  «ia.-rim^  Ckmsa  p^ocE•vlu^ 
fiofi  remota,  apedatm',  is  difficult  of  application,  and  it  is  impossible  to  draw 
a  line  between  causes  of  injury,  such  as  are  sufficiently  proximate,  and  thoM 
too  remote  to  be  the  foundation  of  an  aotiont  MeOrem  ▼.  Sianef  63  Fla.  8tk 
443;  a  case  similar  to  the  principal  one. 
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Merchants'  axd  Manufaotubbbs'  Bank  of  Pitts- 

BUBGH  V.  Watson, 
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JunB  OT  FXBfloir  nr  Fiduoiabt  Capacttt  not  Biin>ZErG  ov  Hoc  Iin>ivxiiir« 

ALLY — PaTMSHTS,   IkSUTVIGIBNT   AS    AOKNOWLEDQICENT     OF   DXBT,    TO 

Taxx  Claim  out  of  ^atutb  of  LnoTATiONa.  — If  an  indoraer  of  the 
paper  of  inaolvent  debtors  accepts  the  position  of  trastee  to  collect  their 
assets  and  pay  over  the  proceeds  to  their  creditors,  and  as  such  trastee 
pays  over  to  tiie  holders  of  notes  indorsed  by  him  sams  of  money  on  ao- 
oonnt  of  their  claim,  snch  payments  axe  not  an  acknowledgment  of  the 
indorser's  debt,  so  as  to  take  their  claim  against  him  oat  of  the  statata 
of  limitations. 
pAnoNTs  BT  TBuarrEB  as  Such — Effect  of,  as  to  Statutb  of  LmiTAF 
TI0N8,  ITPON  HIS  INDIVIDUAL  DxBT. — Where  an  indoraer  of  notes  of 
insolvent  debtors  accepts  the  position  of  ti-ostee  to  collect  their  assets 
and  pay  over  the  proceeds  to  their  creditors,  and  the  holders  of  the  notes 
allow  more  than  six  years  from  matanty  to  pass  before  bringing  sait 
against  the  indorser,  and  the  only  payments  made  by  him  on  accoant 
thereof  were  made  as  trustee  for  creditors,  and  not  on  his  individual  ao- 
coont,  the  statute  of  limitations  is  a  bar  to  the  action. 

Assumpsit  by  the  Merchants'  and  Manufacturers'  Bank  of 
Pittsburgh  against  Robert  Watson^  to  recover  something  over 
fourteen  thousand  dollars,  being  the  principal  and  interest  of 
five  bills  of  exchange,  drawn  by  A.  &  A.  Wood,  of  Pittsburgh, 
on  A.  &  A.  Wood  &  Co.,  of  St.  Louis,  three  of  them  to  the  or- 
der of  the  defendant,  and  two  of  them  to  the  order  of  George 
Howarth,  but  all  of  which  were  indorsed  by  the  defendant^ 
and  accepted  by  A.  &  A.  Wood  &  Co.,  at  four  months;  viz.,. 
August  23,  1854,  September  14,  1854,  September  22,  1854, 
September  23,  1854,  and  October  10,  1854.  The  defendant 
pleaded  non  assumpsit,  and  non  assumpsit  infra  sex  annos.  A 
&  A.  Wood,  who  were  doing  business  as  brewers  in  Pittsburgh, 
and  for  whose  benefit  the  bills  had  been  discounted,  being 
about  to  fail,  early  in  1855,  and  at  about  the  same  time,  con- 
fessed four  judgments,  one  to  Robert  Watson  for  $13,000,  one 
to  Joseph  Spencer  for  $5,251,  another  to  Joseph  Spencer  for 
$3,000,  and  one  to  Charles  H.  Morledge  for  $13,647.  Robert 
Watson  assigned  his  judgment  to  the  bank  as  security  for  the 
paper  of  A.  &  A.  Wood,  indorsed  by  him,  and  discounted  and 
held  by  the  bank.  Executions  were  issued  upon  the  four  judg- 
ments mentioned,  and  levies  made  at  or  about  the  same  time 
upon  the  personal  property  of  A.  &  A.  Wood,  the  defendants 
therein.  For  the  purpose  of  settling  the  disputes  and  contro- 
versies which  had  arisen  among  the  plaintifiFs  in  the  executions, 
and  to  increase  as  much  as  possible  the  fund  to  be  distributed. 
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the  four  judgment  creditors  entered  into  an  arrangement  with 
the  bank,  on  the  19th  of  February,  1855,  whereby  the  said 
Robert  Watson  and  Joseph  Spencer  were  appointed  agents  and 
trustees  to  turn  the  property  of  Woods  into  money,  and  deposit 
it  with  the  plaintiffs.  On  the  same  day,  Watson  and  Spencer 
signified,  in  writing,  their  acceptance  of  the  trust,  its  duties, 
etc.  Robert  Watson  and  George  Howarth,  indorsers  of  the 
paper  in  suit,  consented  and  agreed  in  writing,  to  such  arrange- 
ment, when  it  was  made.  Spencer  and  Watson  proceeded  to 
discharge  their  duties  under  the  trust,  realized,  to  some  extent, 
from  the  property  of  A.  &  A.  Wood,  and  made  payments  to 
the  bank,  but  the  trust  was  unsettled.  The  latest  of  the  bills 
of  exchange  became  due  and  was  protested  for  non-payment 
February  13,  1855,  and  the  bank,  after  waiting  over  six  years 
for  Spencer  and  Watson  to  settle  up  the  trust,  and  having  re- 
ceived but  a  small  portion  of  the  indebtedness,  brought  this 
suit  upon  the  bills  of  exchange  remaining  unpaid,  December 
18,  1861.  against  Watson,  one  of  the  trustees,  as  indorser. 
Defendant  pleaded  the  statute  of  limitations.  The  plaintiff 
sought  to  avoid  this  plea  by  proving  that  Watson  had  made 
certain  payments  upon  the  bills;  and  also  giving  in  evidence 
the  stipulation  entered  into  by  him  and  Howarth,  whereby 
they  consented  to  the  trust  agreement  shown  above.  Plaintiff 
sought  to  prove  that  a  payment  of  $608.84  was  made  upon  the 
first  bill,  by  Watson,  on  September  4,  1857,  and  that  the  pay- 
ment was  made  by  Watson  out  of  his  individual  funds.  De- 
fendant, however,  alleged  that  the  payment  was  made  by  Wat- 
son, as  trustee,  under  the  agreement  of  February  19,  1855,  and 
out  of  the  trust  funds,  and  that  it  did  not,  therefore,  operate  to 
take  that  bill  out  of  the  statute.  Plaintiff  contended  on  the 
trial  below:  1.  That  the  acceptance  of  the  trust  created  by  the 
agreement  of  February  19,  1855,  in  connection  with  the  stipu- 
lation indorsed  thereon  by  Watson  and  Howarth,  prevented 
the  running  of  the  statute;  2.  That  pajrments  upon  the  ac- 
count of  the  bills,  either  as  principal  or  interest,  made  by  Wat- 
son, even  as  trustee,  and  out  of  the  trust  funds,  took  the  bills 
out  of  the  statute.  Upon  these  points  the  court  charged 
against  the  plaintiff,  and  there  was  a  verdict  for  the  defend- 
ant. Plaintiff  sued  out  a  writ  of  error,  and  averred:  1.  That 
the  court  erred  in  their  answer  to  the  fifth  point  put  by  plain- 
tiffs' counsel;  said  point  and  answer  were  as  follows:  Point. — 
That  under  the  agreement  given  in  evidence  creating  the  trusti 
assented  to  and  accepted  to  by  the  defendant,  the  statute  did 
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not  begin  to  ran  until  after  the  trust  was  dosed.  Answer. — I 
am  of  opinion  that  the  agreements  of  February  19,  1855,  did 
not  prevent  the  running  of  the  statute,  and  therefore  the  law 
is  with  the  defendant  on  that  point.  2.  That  the  court  erred 
in  their  answer  to  the  fourth  point  put  by  plaintiffs'  counsel; 
said  point  and  answer  were  as  follows:  Point. — A  payment  by 
Robert  Watson,  trustee,  on  the  drafts  sued  upon,  within  six 
years  of  the  bringing  of  the  suit,  is  to  all  4ntents  and  purposes 
a  payment  by  Robert  Watson,  indorser  upon  the  drafts  sued 
upon,  and  the  effect  to  take  the  case  out  of  the  statute  is  the 
same  in  either  case.  Answer. — If  the  payments  were  made 
out  of  the  trust  fiind  alone,  and  in  pursuance  of  the  agreement 
and  terms  of  the  trust,  as  the  evidence  would  seem  to  show, 
but  that  fact  is  submitted  to  the  jury,  those  payments  would 
not  be  such  an  acknowledgment  of  the  debt  and  promise  to 
pay  by  the  defendant  as  would  prevent  the  operation  of  the 
statute,  and  therefore  the  law  is  with  the  defendant  on  this 
point. 

Kirkpatfick  and  MMouj  and  C.  B.  M.  Smithy  for  the  plaintiffs 
in  error. 

Bruce  and  Negly,  for  the  defendant  in  error. 

By  Court,  Thompson,  J.  We  think  the  learned  judge  of  the 
district  court  was  entirely  accurate  in  his  charge  in  this  case, 
on  the  subject  of  the  statute  of  limitations.  The  liability  of 
the  defendant,  as  indorser  of  Woods's  paper,  was  fixed  when  it 
matured,  and  was  protested  for  non-payment.  The  last  of  the 
bills  fell  due  and  was  protested  about  the  middle  of  February, 
1855.  At  that  time  the  plaintiffs'  right  of  action  accrued, 
and  of  course,  at  the  same  instant  the  statute  of  limitations 
commenced  to  run  in  favor  of  the  defendant.  The  plaintiffs 
voluntarily  forebore  suit  against  him  for  over  six  years,  and 
now,  in  answer  to  the  plea  of  the  statute,  claim  that  within 
six  years  he  has  made  such  an  acknowledgment  of  the  debt, 
by  part  payment,  as  will  defeat  the  bar  of  the  statute.  We 
think  the  proof  falls  far  short  of  this.  All  his  acts  and  alleged 
payments  were  as  trustee,  appointed  by  the  plaintiffs  and 
certain  other  judgment  creditors.  By  agreement  of  their  cred- 
itors, he  and  another  were  appointed  agents  and  trustees  to 
turn  the  property  of  Woods  into  money,  and  deposit  it  with 
the  plaintiffs.  They  had  no  power  to  aistribute  the  fund,  or 
pay  off  debts  with  it.  When  the  money  was  collected,  the 
agreement  between  the  creditors  appropriated  it.    They  did 
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collect  and  deposit  what  they  collected,  and  that  exhausted 
their  power.  It  is  idle  to  call  such  a  transaction  as  this  a  pay- 
ment on  account  of  bills  indorsed  by  the  defendant,  although 
the  judgment  of  the  plaintiffs  was  constituted  of  the  bills  in- 
dorsed by  him,  and  given  to  secure  him  against  eventual  lia- 
bility. The  money  collected  was  not  his  money,  nor  was  it  a 
payment  by  him;  it  was  a  deposit  by  him  and  another  jointly, 
in  their  character  as  trustees,  leaving  the  application  of  the 
proceeds  to  the  creditors. 

As  well  might  it  be  contended  that  a  sheriff  or  constable, 
collecting  and  pa3dng  over  money  under  similar  circumstances, 
ought  to  be  presumed  to  act  in  a  private  capacity,  although  their 
only  authority  is  public  and  official, — a  position  which  could 
not  be  maintained  for  a  moment  to  the  extent  of  holding 
either  in  a  private  relation,  by  acts  done  in  a  public  capacity. 
The  principle  is  the  same  in  the  case  of  the  defendant;  the 
origin  of  his  power  is  the  only  difference  between  his  and  the 
supposed  case. 

There  was  nothing  in  the  arrangement  by  which  Watson 
became  trustee  that  obliged  the  plaintiffs  to  await  the  settle- 
ment of  the  trustees'  account  before  suing  him  as  indorser. 
It  was  the  drawers'  assets  that  he  was  assisting  to  collect,  and 
which  were  in  part  to  go  towards  a  debt  he  was  liable  for  as 
indorser.  As  all  parties  to  the  bills  were  liable  to  be  sued,  when 
default  was  made  by  the  drawers,  forbearing  suit  to  try  the 
experiment  of  collection  from  any  one,  did  not  suspend  the 
statute  as  to  others  liable.  In  this  case,  it  was  the  voluntary 
choice  of  the  plaintiffs,  and  they  must  abide  by  the  rights 
which  have  sprung  up  as  a  consequence  in  favor  of  the  defend- 
ant. The  statute  was  an  effectual  defense  for  him  under  the 
ciroumstanoes  of  this  case,  and  the  judgment  is  affirmed. 


Gibson  v.  Winslow. 

r46  Pbnnbtlvamia.  Stats,  880.] 
Fatxsmt  of  Pubchasb-moket  mat  bb  iNrERRED  ntOM  Rboxipt  nr  SHXBmr'a 
Dbbd,  where  it  has  been  delivered;  but  where  there  has  been  no  delireiy^ 
the  receipt  affords  no  evidence  of  payment  even  against  the  sheri^  and 
oertainly  not  against  any  other  person. 

POBCHASB  OF  LaKB  AT  ShBRDT'S  SaJLB  BT  OnB  OF  SbVBBAL  JoIBT  OwNBBfl^ 

Effbgt  OF.  —  Where  land  owned  jointly  by  three  persans  is  pnrchaaod 
at  sheriff's  sale  by  one  of  them,  on  an  execution  against  all,  the  buyer 
cannot  set  up  his  purchase  adversely  to  them;  he  can,  at  most^  only  hold 
the  former  interests  of  his  co-tenants  as  their  trustee. 
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Nofnoiy  What  is. — Whatever  will  pat  a  purchaser  upon  inqniry,  and  lead 
to  knowledge,  is  notice.  He  is  bonnd  to  make  inqniiy  where  there  is 
anything  that  wonld  lead  a  prudent  man  to  make  it,  and  he  is  therefore 
presumed  to  have  known  all  that  inquiry  would  have  revesled  to  him. 

BmBJurt's  Dxbd,  Notice  of  Owwebship  bt  Dbfendant  in  ExicunoN — Puft- 
*™Aa«tt  WITHOUT  KoTiGB.  — Where  land  owned  jointly  by  three  persom 
is  sold  on  execution  against  them,  and  is  purchased  by  one  of  the  join' 
owners,  the  deed  of  the  sheriff  carries  with  it  notice  that  the  land  ha 
been  sold  on  execution,  as  the  property  of  three  joint  owners,  and  pur 
ehased  by  one  of  them,  and  that  the  title  of  the  other  joint  owners  re> 
mained  in  them.  Therefore,  no  subsequent  vendee  can  be  treated  as  a 
purchaser  without  notice. 

BiaOTMXHT    BT    PUBCHASEB     OF    JoiNT    TeKAMT's    IbTKBXST   UnLAWFULLT 

Alibnatxd  to  Rboovbb  It.  —  Where  land  owned  jointly  by  three  per- 
sons is  sold  on  execution  against  them,  and  is  purchased  by  one  of  the 
joint  owners,  who  deeds  it  away,  the  purchaser  of  the  interest  of  one  of 
the  joint  tenants,  at  his  administrator's  sale,  made  years  after  the  said 
sheriff's  sale,  under  the  order  of  the  orphans'  courts  may  recover  his 
share  of  the  land  in  an  action  of  ejectment  against  the  subsequent  ven- 
dees of  the  title  claimed  under  the  sheriff's  sale  of  the  whole  tract. 

Ejbctmsnt  by  R.  Winslow  against  J.  Oibson,  R.  Rothrook, 
C.  Miller,  and  T.  Tozier,  for  the  undivided  moiety  of  a  tract  of 
land  known  as  the  Caledonia  property,  which  on  June  9, 1835, 
was  owned  wholly  by  J.  L.  Gillis  and  Z.  Warner.  Said  Oillis 
and  Warner  derived  title  through  two  deeds  made  by  R.  Smith, 
Borviving  assignee  of  J.  Yard,  dated  respectively  July  15, 1833, 
and  June  9,  1835.  On  November  19,  1836,  Gillis  contracted 
to  sell  one  fourth  of  the  whole  tract  to  W.  J.  B.  Andrews,  imder 
which  he  became  a  joint  owner  with  Gillis  and  Warner.  On 
May  8,  1842,  Warner  died,  and  his  administrator,  under  an 
order  of  the  orphans'  court  made  in  1848,  sold  whatever  in- 
terest deceased  had,  at  his  death,  in  the  premises  to  the  plain- 
tiff,  R.  Winslow,  by  deed  delivered  April  1,  1856.  Plaintiff 
also  held  a  deed  from  Mary  Warner  and  Helen  Ely,  the  sole 
heirs  of  Z.  Warner,  dated  June  17,  1856,  in  which  they  con- 
veyed to  him  all  their  interest  in  the  premises.  This  was  the 
plaintiff's  title  to  the  moiety  for  which  his  suit  was  brought. 
The  defendants  claimed  to  hold  the  land  under  a  sale  made 
by  Q.  Leach,  sheriff  of  Clearfield  County,  upon  a  venditioni  ex^ 
poncL8  issued  to  May  1,  1841,  on  a  judgment  in  favor  of  John- 
son and  Tingley  against  J.  L.  Gillis,  Z.  Warner,  and  W.  J.  B. 
Andrews,  and  the  deed  of  the  sheriff  to  W.  J.  B.  Andrews, 
dated  May  3,  1842,  acknowledged  May  1,  1842,  and  reciting 
a  sale  made  May  6,  1841.  It  appears  from  the  facts  in 
both  the  principal  case  and  Oibson  v.  Winslow^  38  Pa.  St.  49, 
that  the  sheriff's  deed  was  acknowledged  two  days  before  its 
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date.  Andrews,  by  deed  dated  September  7,  1848,  conveyed 
to  J.  Soutbers,  and  by  several  mesne  conveyances,  the  title 
vested  in  Miller  and  Gibson,  two  of  the  defendants,  September 
1, 1854.  It  appeared  in  evidence  on  the  trial  that  the  sheriff's 
deed  to  Andrews  had  never  been  delivered  to  him,  but  was 
taken  out  of  the  prothonotary's  office  by  L.  W.  Smith,  and  by 
him  placed  on  record.  The  venditioni  exponas^  upon  which 
the  land  was  sold  and  the  deed  made,  had  no  return  upon  it 
Upon  the  docket  entry  in  the  case,  plaintiff's  attorney  acknowl- 
edged satisfaction  for  debt  and  costs.  Warner's  administrator, 
conceiving  that  the  interest  of  his  intestate  had  not  been 
divested  by  these  proceedings,  applied  to  the  orphans'  court 
for  leave  to  sell  the  same,  which  was  done  as  shown  above. 
Verdict  and  judgment  for  the  plaintiff,  and  defendants  sued 
uut  a  writ  of  error. 

Souther  and  WUlia^  and  S.  A.  and  W,  S,  Purvianee^  for  the 
plaintiffs  in  error. 

William  A,  Wallace^  for  the  defendant  in  error. 

By  Court,  Strong,  J.  This  case  was  once  before  in  this  courts 
ftnd  is  reported  in  88  Pa.  St.  49.  On  the  first  trial  in  the  court 
below,  the  jury  was  instructed  that  the  sheriff's  deed  to  Wil* 
liam  J.  B.  Andrews,  under  which  the  defendants  below,  now 
plaintiffs  in  error,  claim,  was  inoperative  and  void  as  against 
Zebulon  Warner  and  James  L.  Gillis.  Taking  the  facts  as 
they  then  appeared,  we  thought  the  instruction  given  was 
erroneous,  and  a  new  trial  was  ordered.  The  judgment  under 
which  the  sheriff's  sale  was  made  had  been  recovered  against 
Warner,  Oillis,  and  Andrews.  They  were  therefore  joint 
debtors,  but  it  did  not  appear  that  they  were  also  joint  owners 
of  the  land  levied  upon  and  sold.  There  was  nothing,  conse- 
quently, to  show  that  Andrews,  though  a  joint  debtor,  might 
not  become  a  purchaser  for  his  own  exclusive  benefit.  In  the 
absence  of  proof  of  joint  ownership,  this  court  held  the  tacia  — 
that  there  had  been  no  return  to  the  writ  of  venditioni  exponas^ 
that  the  judgment  itself  was  satisfied  after  the  sale  and  before 
the  sheriff's  deed  was  acknowledged,  that  Andrews  was  a  joint 
debtor  in  the  judgment,  and  that  the  sheriff  had  levied  upon 
the  defendants'  interest  in  the  land  —  did  not  justify  a  peremp- 
tory direction  that  the  i^le  was  insufficient  to  divest  the  inter* 
est  of  Zebulon  Warner,  and  vest  it  in  the  purchaser. 

The  case  now,  however,  after  the  second  trial,  wears  a  different 
aspect.  It  is  clearly  proved,  and  not  even  controverted,  that 
at  the  time  of  the  sheriff's  sale,  Andrews  was  a  joint  owner 
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with  Warner  and  Gillis  of  the  land.  This  is  a  controlling 
fact  in  the  cause.  It  settles  that  Andrews  could  not  buy  at 
the  sheriff's  sale  for  his  own  exclusive  use.  He  must  have 
held  the  land  in  trust  for  his  co-tenants  to  the  extent  of  the 
shares  which  they  held  before  the  sale,  even  had  the  sheriff's 
deed  been  regularly  delivered  to  him.  Were  the  contest  now 
between  Andrews  and  Warner,  it  could  not  be  pretended  that 
the  sale  operated  to  transfer  to  the  former  the  interest  of  the 
latter,  even  if  all  consideration  of  fraud  and  of  the  non-deliv- 
ery of  the  deed  be  rejected.  And  not  only  was  Andrews  im- 
potent to  acquire  thus  an  adverse  title  to  that  of  his  co-tenants, 
the  proof  is  overwhelming  that  he  never  did  pay  the  amount 
of  his  bid;  that  the  judgment  was  satisfied  by  the  defendants 
in  the  execution  instead  of  the  purchaser;  and  that  the  deed 
was  obtained  in  fraud  of  the  rights  of  Warner,  and  without 
any  delivery  by  the  sheriff.  Had  the  deed  been  delivered,  the 
payment  of  the  purchase-money  by  Andrews  might  have  been 
inferred  from  the  receipt  in  the  deed;  but  if  there  was  no  de- 
livery, the  receipt  affords  no  evidence  of  payment  even  against 
the  sheriff,  and  certainly  not  against  any  other  person.  These 
considerations,  however,  may  be  laid  aside.  It  is  enough  that 
Andrews,  having  been  a  joint  owner  with  Warner  and  Oillis, 
could  not  set  up  his  purchase  at  sheriff's  sale  adversely  to 
them,  and  at  most  could  only  be  regarded  as  holding  in  trust 
for  them. 

And  it  is  impossible  to  see  how  the  defendants  below  stand 
in  any  better  situation  than  that  of  Andrews,  under  whose 
title  tiiey  defend.  Had  they  been  bona  fide  purchasers  with- 
out notice,  it  may  be  that  the  fraudulent  procurement  of  the 
deed,  the  non-payment  of  the  bid,  and  the  payment  of  the 
judgment  by  the  defendants  out  of  other  joint  property  they 
owned  would  not  affect  them.  But  they  are*  not  purchasers 
without  notice.  Whatever  will  put  a  purchaser  upon  inquiry, 
and  lead  to  knowledge,  is  notice.  He  is  bound  to  make  in- 
quiry where  there  is  anything  that  would  lead  a  prudent  man 
to  make  it,  and  he  is  therefore  prcbumed  to  have  known  all 
that  inquiry  would  have  revealed  to  him.  Now,  without 
placing  any  reliance  upon  the  suspicious  circumstances  that 
attended  the  sheriff's  sale  to  Andrews,  the  unusual  circum- 
stance that  one  of  the  debtors  in  the  judgment  was  the  pur- 
chaser, that  the  deed  was  not  acknowledged  until  a  year  after 
the  sale,  that  the  judgment,  had  been  marked  satisfied  eight 
months  before  the  acknowledgment,  and  that  no  sale  had  ever 
been  returned  by  the  sheriff,  all  which  were  before  the  eyes  of 
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every  one  who  purchased  mediately  or  immediately  from  An- 
drews, and  which  of  themselves,  it  would  seem,  should  have 
put  any  man  proposing  to  buy  on  his  guard, — there  was  aU 
along  the  chain  of  title,  the  direct  assertion  that  the  property 
had  belonged  to  Warner,  Oillis,  and  Andrews,  and  nowhere 
an  assertion  that  they  had  ceased  to  hold  it  jointly  prior  to 
the  sheriff's  sale.  Without  referring  to  any  other  deed,  that 
of  the  sheriff  to  Andrews  asserted  it,  and  thus  gave  notice  of 
the  fact  to  every  subsequent  purchaser.  The  deed  itself  and 
the  record  of  it  expressly  recite  that  the  land  had  been  the 
property  of  Zebulon  Warner,  James  L.  Gillis,  and  William 
J.  B.  Andrews,  and  had  been  sold  as  such.  Here  was  the 
foundation  of  any  right  that  could  be  acquired  from  Andrews. 
These  defendants  must  have  seen  it,  or  they  were  very  careless 
purchasers,  and  seeing  it,  they  were  informed  that  Warner's 
title  remained  in  him,  notwithstanding  the  formal  sheriff's 
sale.  Not  a  purchaser  after  the  sale  can  be  held  to  have 
bought  without  notice,  for  each  must  have  referred  to  the  judg- 
ments against  the  three  joint  owners,  and  to  the  sheriff's  deed 
reciting  the  joint  ownership. 

In  this  view  of  the  case,  the  first  six  assignments  of  error 
are  of  no  importance.  If  sustained,  they  would  not  justify  us 
in  reversing  the  judgment.  But  in  truth  they  are  all  un- 
founded. The  deposition  of  George  Leach  was  properly  ad- 
mitted. It  does  not  contradict  his  deed,  unless  the  deed  was 
delivered,  and  if  it  did,  that  would  be  no  reason  for  rejecting 
the  testimony  of  the  witness  in  a  controversy  between  these 
parties.  And  in  no  part  of  the  charge  do  we  discover  any 
error. 

Judgment  affirmed. 

^^  • 

Whatbvkr  is  SuYnoiBKT  TO  Put  Pbudbnt  PnaoK  upoir  Inquibt  n 

SirvTiGiBNT  TO  Chabob  Him  WITH  NoTicx:  Morriaon  t.  JTeffy,  74  Am.  Deo. 
169,  and  note  178,  containing  coUected  cases  showing  when  a  snbaeqaent  pur- 
chaser wiU  be  charged  with  notice:  L\lchfid£%  AppwU,  73  Id.  662;  and  note 
666;   Wilwn  v.  McCuUough,  62  Id.  347. 

PuBCHASB  AT  EXECUTION  Salb  bt  Okb  Co-TBKAiT  of  the  estate  of  the 
other,  effect  of:  BritUn  ▼.  Handy^  73  Am.  Deo.  497,  and  note  616;  Weaver  r. 
ITf&fe,  64  Id.  696,  and  collected  cases  in  note  698;  TMaU  v.  TiMe^  64  Id. 
775,  and  note  784;  Roberts  ▼.  Tliom,  78  Id.  552. 

Thb  principal  casb  was  cttbd  in  Huehendein  ▼.  Une^  98  Pa.  St  618,  to 
tire  point  that  where  certain  stockholders  of  an  insolTent  oorporation  bay  the 
property  of  the  oorporation  at  a  public  sale,  they  are  not  entitled  to  any  ad- 
vantage over  the  other  stockholders,  whp  were  joint  owners  with  them  in 
^respect  thereto;  and  where  there  has  been  no  laches,  they  will  be  held  obliged 
to  Mooont  to  sach  other  stockholders  for  any  profits  they  may  have  realiied. 


OASES 

or  THB 

SUPREME    COUET 

OF 

BHODB  ISLAND. 


Stone  v.  EIino. 

[7  Bhodb  Iilakb,  S68.J  . 
ToLUNTisBs  Who  Cladc  uhdxb  Desd  DzraonvB  ajsh  Ihofbuititv  a9 
Law  GAHiroT  hatb  Aid  of  a  court  of  equity  to  complete  and  perfect  ii^ 
any  more  than  they  can  have  the  aid  of  the  court  to  enforce  a  promiBt 
without  consideration.  But  if  the  legal  conveyance  be  e£fectuaUy  made, 
the  court  will  protect  all  equitable  interests,  and  enforce  all  equitable 
rights  and  duties  under  it,  as  promptly  and  completely  as  if  made  with 
consideration, 

yOLUXTABT  DkKD,  WITHOUT  RlSXRTATIOIl  OV  POWXB  TO  AlTBS  OB  RSYOXa 

It,  of  either  real  or  personal  property,  cannot  be  disturbed  by  the 
grantor,  and  as  against  him  it  is  vdid  and  binding,  both  at  law  and  in 
equity. 

Delttebt  ov  Dud  to  Thustul  —  A  voluntary  deed  of  trust  was  delivered 
by  the  grantor  to  the  trustee  named  therein,  who  communicated  this 
fact  to  the  euUda  que  (rttsi,  and  promised  to  have  the  deed  recorded. 
To  avoid  executing  the  trust,  the  trustee  afterwards  returned  the  deed 
to  the  grantor,  who  destroyed  it  Held,  a  complete  delivery  to  the 
fpfffiffff  quie  tnuL 

AoaEPTAVOS  BT  Tbitbtsi.  — It  IS  not  essential  to  the  validity  of  a  trusty 
created  by  the  beneficial  owner  of  the  trust  property,  that  there  should 
be  an  acceptance  or  dedaratioa  of  the  trusts  by  the  trustee  In  whom  the 
legal  interest  is  vested. 

PBMummoK  OF  Aocbptabob  of  All  Dbhd8.— The  well-estabUshed  gen- 
eral rule  with  regard  to  all  deeds  is,  that  until  rejected,  U  for  the  benefit 
of  the  parties  in  favor  of  whom  they  are  executed,  they  are  presumed  to 
be  accepted  by  them.  This  rule  applies  to  trust  deeds,  and  even  to 
trusts  for  creditors. 

InAHrnr  ov  Gbahtob  hi  Dbbd  oiiniOT  bb  Ertabubhed  by  his  own  testi- 
mony that  that  was  his  condition  when  he  executed  it.  This  would  bo  % 
dangerous  praetioe. 

m 
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Bill  in  equity  to  establish  a  deed  of  trust.  The  opinion 
states  the  case. 

TiUinghastj  for  the  complainants. 
Currey  and  JenckeSj  for  the  respondents. 

By  Court,  Ames,  C.  J.  Tie  proposition  of  the  counsel  for 
the  respondents,  that  mere  volunteers  have  no  equity  on  which 
to  ground  a  claim  for  equitable  relief,  is  quite  too  broad.  If 
the  deed  under  which  they  claim  be  defective  and  inoperative 
at  law,  ihey  cannot  have  the  aid  of  a  court  of  equity  to  com- 
plete and  perfect  it,  any  more  than  they  can  have  the  aid  of 
the  court  to  enforce  a  promise,  or  even  covenant,  without  con- 
sideration, to  execute  the  deed.  In  other  words,  the  court  will 
not  help  them  to  be  cestuia  que  trust,  but  remain  neutral  in 
regard  to  the  defective  deed,  or  executory  contract  to  give  one. 
On  the  other  hand,  if  the  legal  conveyance  be  effectually 
made,  the  court  will  protect  all  equitable  interests  and  en- 
force all  equitable  rights  and  duties  under  it  as  promptly 
and  completely,  though  made  without,  as  if  made  with, 
consideration.  The  party  who  makes  a  voluntary  deed, 
whether  of  real  or  personal  estate,  without  reserving  a  power 
to  alter  or  revoke  it,  has  no  right  to  disturb  it;  and  as 
against  himself  it  is  valid  and  binding,  both  in  equity  and  at 
law:  Ellison  v.  Ellisony  6  Ves.  656;  Smith  v.  Garlandj  2  Mer. 
125;  Fletcher  v.  Fletcher,  4  Hare,  76;  Kekewich  v.  Manning,  1 
De  Gex,  M.  A  G.  176;  Dilrow  v.  Bone,  6  L.  T.,  N.  S.,  71; 
Eaton  V.  TiUinghasi,  4  R.  I.  276,  279,  280;  1  Lead.  Gas.  Eq,, 
and  Hare  and  Wallace's  Notes,  3d  Am.  ed.,  297-335,  top 
paging,  for  a  collection  of  the  cases,  English  and  American; 
Adams's  Equity,  79,  80,  side  paging. 

The  question  then  is,  whether  the  deed,  the  trusts  of  which 
the  complainants  seek  to  establish,  was  perfected  by  delivery, — 
a  question  which,  in  this  aspect,  a  court  of  equity  regards  in 
precisely  the  same  light  that  a  court  of  law  would.  It  is  ad- 
mitted that  it  was  formally  executed  by^the  respondent,  John 
E.  King,  and  by  him  sent  to  William  H.  King,  the  trustee 
named  in  it,  who  received  it,  communicated  it  to  some  of  the 
cestuis  que  trust,  and  promised  to  put  it  on  record;  but  that 
afterwards,  not  wishing  to  execute  the  trust,  and  as  the  easiesi 
mode  of  getting  rid  of  it,  William  redelivered  the  deed  to  his 
brother  John,  who  destroyed  it.  It  is  quite  immaterial  to  the 
question  of  delivery,  whether  John  requested,  or  William  first 
proposed,  that  it  should  be  given  up;  whether  the  redelivery 
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was  made  with  or  without  the  advice  of  a  justice  of  the  peace; 
whether  to  cut  off  the  rights  of  the  eestuiSf  or  with  ro  design 
to  injure  or  affect  them;  or  whether,  as  John  swears,  William 
gave  it  to  him  to  be  canceled,  or  as  William  swears,  that  he 
gave  it  to  John  to  read,  with  the  understanding  that  it  was  ta 
be  produced  for  the  purpose  of  settlement,  at  a  meeting  be- 
tween them  and  the  cestuis^  called  for  the  next  day,  and  thai 
John,  without  his  leave,  cut  off  his  name  and  seal  from  it. 
With  or  without  these  circumstances,  some  of  which  are  in 
contest,  it  would  he  difiicult  to  find  a  case  from  the  Year-books 
downwards,  in  which  such  dealing  with  a  deed  by  the  parties 
to  it,  unexplained  by  proof  of  other  facts,  has  not  been  held 
to  be  a  complete  delivery  of  it:  See  Gamona  v.  Knight,  5  Bam. 
&  C.  671,  and  Souverhye  v.  Arderiy  1  Johns.  Ch.  240,  where  the 
cases  are  collected;  and  see  Ellison  v.  Ellison,  1  Lead.  Cas. 
Eq.,  3d  Am.  ed.,  notes  304,  top  page,  and  cases  collected. 

It  is  said,  indeed,  that  the  trustee  never  accepted  the  trusts 
of  the  deed,  and  that  hence  it  was  incomplete.  It  is  not  es- 
sential to  the  validity  of  a  trust  created  by  the  beneficial  owner 
of  the  trust  property  that  there  should  be  an  acceptance  or  a 
declaration  of  the  trusts  by  the  trustee  in  whom  the  legal  in- 
terest is  vested:  Tiemey  v.  Wood,  19  Beav.  330.  The  trustee 
received  the  deed,  retained  it  two  or  three  days,  communicated 
it  to  the  cestuis  que  tntst,  and  promised  them  to  put  it  on  rec- 
ord. This  was  done  with  the  license,  and  so  far  as  communi- 
cation to  the  cestuis  was  concerned,  at  the  request  of  the  creator 
of  the  trust,  as  his  note  to  the  trustee  accompan}dng  the  deed 
plainly  shows.  After  this,  at  least,  the  trustee  could  not,  with- 
out the  grossest  breach  of  trust,  give  up  the  deed,  to  his  brother, 
the  creator  of  the  trust,  to  be  canceled,  or  in  any  way  affect 
the  rights  of  the  cestuis  under  it:  Ellison  v.  Ellison,  1  Lead. 
Cas.  £q.,  3d  Am.  ed.,  304,  306,  top  pages,  and  cases  cited. 

Such  communication  and  promise  bear,  too,  upon  another 
ground  of  objection  to  this  deed,  taken  by  the  respondents, 
that  it  is  to  be  regarded  as  a  mere^proposal  by  John  E.  King, 
made  to  the  other  heirs  of  Henry  King;  that  the  deed  was  to 
be  in  full  settlement  of  all  claims  on  their  part  to  the  estate  of 
their  father,  and  as  it  was  never  accepted  by  them  as  such, 
and  until  it  was,  it  was  revocable  on  his  part.  The  well-estab- 
lished general  rule  with  regard  to  all  deeds  is,  that  until  re- 
jected, if  for  the  benefit  of  the  parties  in  favor  of  whom  they 
are  executed,  they  are  presumed  to  be  accepted  by  them:  Stir- 
ling  V.  Vaughan,  11  East,  623;  Oamons  v.  Knight,  5  Barn.  &  (X 
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671,  and  cases  cited.  It  is  equally  applied  to  deeds  of  trust 
as  to  others;  and  in  this  state,  to  trusts  for  creditors,  which, 
in  England,  have  been,  in  general,  excepted  out  of  the  general 
rule,  and  until  accepted,  treated  as  proposals  merely.  But 
even  in  these  exceptional  cases,  after  a  trust  in  favor  of  credi- 
tors has  been  communicated  to  them,  it  can  no  longer  be  re- 
yoked  by  the  creator  of  the  trust,  and  still  less  by  his  trustee: 
See  1  Lead.  Cas.  £q.,  «upm,  and  cases  cited. 

There  is,  however,  no  ground  in  the  proof  for  the  notion 
that  this  deed  was  designed  by  John  E,  King  as  a  mere  pro- 
posal to  his  brothers  and  sisters,  and  still  less  as  delivered  to 
the  trustee,  his  brother  William,  and  that  it  was  to  have  effect 
only  on  condition  that  it  should  prove  satisfactory  to  him  and 
them  in  settlement  of  all  claims  and  difEiculties;  and  no  such 
ground  is  taken  in  either  of  their  answers.  The  deed  itself 
was  absolute  as  a  conveyance  in  trust,  and  without  condition. 
The  note  of  John  attending  it  when  sent  by  him  to  William 
contains  no  condition,  but  simply  expresses  a  wish  that  it 
might  satisfy  all  his  brothers  and  sisters  as  well  as  it  did  him; 
and  so  far  firom  treating  it  as  a  proposal  merely,  indicates  that 
he  designed  to  share  equally  with  them  in  the  property  he 
derived  from  his  father,  even  to  the  money  which  be  might 
have  left,  after  paying  the  expenses  of  the  prosecution  for 
adultery  then  pending  against  him.  Nor  was  there  anything 
done  or  said  or  omitted  on  the  part  of  the  cestvis  indicating 
that  they,  too,  regarded  it  as  a  proposal  for  a  settlement 
merely.  It  was  communicated  to  them  as  an  act  done;  and 
offering  to  put  it  on  record  themselves,  they  exacted  and  re- 
ceived from  the  trustee  a  promise  that  he  would  do  so.  When, 
on  the  day  of  the  meeting  between  all  parties  in  Providence, 
one  of  them,  and  the  leading  and  most  intelligent  of  them, 
Andrew  J.  Moffat,  was  informed  by  William  that  he  meant  to 
surrender  the  deed  to  John,  he  told  him  "  that  he  had  better 
not";  and  the  subsequent  correspondence  between  him  and 
John,  he  writing  in  connection  with  some  of  the  other  eestuUf 
contains  a  clear  expression  on  their  part  that  the  deed  would 
have  been  satisfactory  to  them,  and  complains  of  the  act  of 
redelivery. 

There  is  still  less  ground  in  the  proof  for  the  objection  set 
up  to  this  deed,  in  the  answer  of  John,  that  it  was  extorted 
from  him  by  duress,  and  by  the  threats  of  his  brothers  and 
sisters,  and  whilst  he  was  incapable  to  act  for  himself  in  the 
circumstances  in  which  he  was  placed.    His  brothers  and  sis- 
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ters,  or  some  of  them,  had  indeed  claimed  before  the  death  of 
his  father  and  after  it,  that  the  conveyances  of  property  which 
he  had  obtained  from  his  father  were  without  consideration, 
and  were  extorted  from  him  by  undue  influence  exerted  upon 
one  in  failing  health  and  of  disordered  faculties.  Whether 
this  claim  were  well  or  ill  founded  is  of  no  consequence  now, 
since  both  claim  here,  mediately  or  immediately,  under  these 
conveyances.  Sufficient  evidence  has  been  laid  before  us  to 
indicate  that  it  was  not  a  fraudulent  claim,  without  any  foun- 
dation, but  a  fair  subject  of  controversy,  however  upon  full 
proof  it  might  have  been  decided,  had  the  conveyance  in  ques- 
tion not  brought  that  controversy  to  a  close.  During  this  con- 
troversy, both  before  and  after  the  death  of  his  father,  he  was 
under  prosecution  for  living  with  a  woman  in  his  father's 
house,  in  open  adultery.  This  he  knew  to  be  displeasing  to 
his  brothers  and  sisters,  deterring,  as  it  properly  should,  some 
of  them  from  visiting  at  the  house.  The  proof,  however,  en- 
tirely fails  to  establish  that  either  of  the  complainants  insti- 
gated this  prosecution,  or  even  appeared,  as  they  might  well 
have  done,  as  witnesses  against  him.  The  reports  which  he 
heard,  or  the  fears  which  he  might  well  entertain  to  that 
effect,  appear  to  have  been  wholly  without  foundation.  One 
of  the  complainants,  indeed,  a  nephew  of  John,  coming  home 
from  California,  and  finding  him  under  arrest  upon  the  com- 
plaint of  the  injured  husband,  and  that  his  uncle  was  openly 
living  at  the  homestead  in  his  father's  family,  with  the  wife  of 
the  prosecutor,  who  desired  merely  to  separate  her  from  him, 
concurred  in  this  desire,  and  widied  to  remove  such  a  nui- 
sance from  the  home  of  the  family,  and  to  that  end  gave  the 
prosecutor  the  names  of  two  witnesses,  but  wholly  refrised  any 
further  assistance.  With  this  exception,  it  does  not  appear 
that  any  of  the  complainants  aided  the  prosecution  in  the 
least,  although  they  might  well  have  sympathized,  under  such 
circumstances,  with  the  prosecutor.  Still  less  does  it  appear 
that  any  of  the  complainants  used  this  prosecution,  by  threats 
or  otherwise,  to  extort  this  deed  from  their  brother  or  uncle,  or 
any  similar  or  other  settlement  of  their  claim  upon  him. 

The  pretense  set  up  in  the  answer  of  John,  that  they  even 
accused  him  of  the  murder  of  his  father,  by  way  of  exciting  his 
alarm,  and  of  raising  in  him  just  fears  for  his  safety  and  freedom, 
is,  upon  the  evidence,  idle  in  the  extreme.  The  facts  bearing 
upon  this  accusation,  sworn  to  by  Moffat,  and  not  contradicted 
by  any  one  of  the  persons  present,  amoimt  to  this:  that  the 
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witness,  on  hearing  that  his  grandfather  had  taken  poison, 
went  to  see  him  about  twenty-four  hours  after  he  had  taken  it, 
and  found  that  during  all  this  time  no  physician  had  been 
sent  for  by  his  son  John,  who  was  the  master  of  the  house,  to 
administer  to  his  relief;  and  indignant  at  what  seemed  to  him 
such  gross  neglect,  observed  that  ^'  it  was  murder  to  let  a  man 
lay  in  that  manner."  The  next  day  the  witness  explained,  in 
the  presence  of  John,  upon  his  expression  as  above  being  ad- 
verted tOj  that  "he  wanted  no  one  to  understand  that  he 
thought  that  anything  had  been  given  to  the  old  man  by  any  one 
to  cause  his  death,  but  that  he  thought  that  he  had  been  drove 
to  it";  to  which  John  replied,  "After  this  is  over,  we  'U  see  who 
has  the  longest  lash  to  drive  with."  The  result  of  the  evidence 
upon  the  point  of  duress  is  this:  that  John  E.  Eling,  knowing 
the  claim  made  upon  him  by  the  complainants,  and  harassed 
by  his  fears  about  the  prosecution  for  adultery  hanging  over 
him,  while  he  knew  that  they  might  aid  his  conviction,  as  a 
matter  of  policy,  determined  to  change  his  relations  with  them, 
by  yielding  the  matter  in  dispute;  and  with  this  view,  executed 
and  delivered  the  deed  of  trust  in  question,  without  any  threat 
or  demand  on  their  part,  and  without  any  previous  communi- 
cation by  him  to  them  of  his  intention  to  take  such  a  step. 
He  voluntarily,  and  without  suggestion  even  from  them,  took 
this  course,  for  aught  that  the  evidence,  including  his  own, 
indicates,  for  the  purpose  of  satisfying  their  claims,  and  of  de- 
preciating their  imagined  vengeance  against  him,  which  he 
feared  might  be  exerted  through  the  pending  prosecution. 
He  sent  the  deed  to  his  brother  William,  whom,  he  avows, 
that  he  thought  "was  the  hardest  against  him";  and  when  he 
found  that  William  had  no  such  unbrotherly  designs  as  he 
had  been  led  to  suppose,  but,  on  the  contrary,  sympathized 
with  him,  he  was  quite  ready  to  accede  to  his  proposal  to  take 
back  and  cancel  the  deed,  which,  ignorant  and  misadvised, 
William  was  disposed  to  surrender  to  him.  In  all  this,  we 
can  discover  no  such  duress  or  oppression  as  will  avoid  a  vol- 
untary deed,  either  at  law  or  in  equity, — no  such  extortion 
or  even  demand  of  the  deed  from  him  when  in  such  a  position 
that  he  could  not  safely  refuse  anything  that  they  demanded 
from  him,  that  raises  anything  so  palpable  as  an  equity  on 
his  part  against  the  deed,  which  a  court  of  equity  can  act 
upon.  It  was  his  own  free  act  of  policy  under  the  circum* 
stances  in  which  his  misconduct  had  placed  him, — neither 
asked  or  expected  by  the  complainants,  or  the  other  heirs  of 
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Henry  King.  He  was  very  much  disturbed  until  he  had  done 
it;  but  as  he  tells  us  in  his  evidence,  found  immediate  relief 
from  it,  and  in  his  note  accompanying  the  deed,  hoped  that  it 
would  satisfy  all  as  well  as  it  did  him.  There  is  no  evidence 
before  us  that  it  would  not  have  satisfied  them,  if,  colluding 
with  the  trustee,  he  had  not,  upon  a  change  of  policy,  sup- 
pressed the  deed  after  he  had  delivered  it,  and  not  only  waked 
up  the  old  contest,  but  originated'  a  new  one  over  the  deed. 
The  correspondence  between  him  and  some  of  the  complain- 
ants, after  the  redelivery  of  the  deed,  is  full  to  this.  This  deed 
provided,  to  the  extent  of  the  trust  property,  for  all  the  debts 
of  Henry  King,  including,  of  course,  John  E.'s  claim  for  ser- 
vices rendered  to  him  which  remained  unsatisfied.  These  ser- 
vices, as  he  avows,  were  but  partly  compensated  by  his  father's 
gift  to  him  of  the  farm  embraced  in  the  deed  of  trust;  and  we 
can  take  care,  in  the  decree,  that  in  any  proceeding  he  may 
institute  for  these  services,  the  value  of  this  farm  shall  not  be 
reckoned  against  him. 

We  have  not  noticed  the  suggestion  of  John  E.  King,  in  his 
answer,  that  he  was  not  *4n  his  right  mind"  at  the  time  that 
he  executed  and  delivered  the  deed  of  trust,  and  could  neither 
eat  nor  sleep.  If  by  this  he  means  that  he  was  greatly  dis- 
turbed by  his  isolation  from  his  family  and  natural  friends, 
when  contending  against  a  public  prosecution  which  his  own 
gross  misconduct  had  brought  upon  him,  he  felt  as  any  sane 
man  would  feel  under  similar  circumstances.  It  was  ^^a  touch 
of  nature,"  which  no  one,  not  brutally  insensible,  could  help. 
Except  in  his  own  testimony,  we  look  in  vain  for  any  evidence 
worth  considering  that  he  did  not  perfectly  understand  what 
he  did,  and  shape  his  policy  through  it  to  an  end  that  he 
greatly  desired.  To  those  about  him  he  seemed  as  usual,  act- 
ing in  his  business,  whether  in  or  out  of  court,  with  calmness 
and  discretion, — so  that  if  we  believe  that  he  was  not  in  his 
right  mind,  we  have  little  more  than  his  own  word  for  it.  It 
would  be  quite  too  dangerous  for  a  court  of  equity  to  set  aside 
or  refuse  to  enforce  the  trusts  of  a  deed,  upon  the  maker's  own 
testimony  that  he  was  not  in  his  right  mind  when  he  made  it. 

A  question  has  been  raised  whether  the  deed  of  trust  in- 
cluded the  personal  property  embraced  in  the  bill  of  sale  from 
Henry  King  to  his  son  John.  It  is  Mofiat's  impression  that  it 
did;  but  this  can  hardly  avail  against  the  explicit  testimony 
of  the  scrivener  who  drew  it,  and  the  answer  and  testimony  of 
William,  the  trustee  named  in  the  deed.    The  delivery  by  John 
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of  the  bill  of  sale  of  tliis  property,  to  him  executed  by  his  &£her, 
to  William,  unaccompanied  by  the  delivery  of  the  property 
itself,  with  directions  that  he  should  deliver  it  to  Zuriel  Potter, 
then  custodian  and  afterwards  administrator  of  Henry  King, 
indicates  an  intent  to  surrender  to  the  estate  of  his  father  the 
evidence  of  his  title  to  this  property,  which  once  belonged  to 
his  father.  The  surrender  was  never  completed  by  delivery 
of  the  property,  nor  would  Potter  even  retain  the  bill  of  sale. 
It  seems  to  us,  at  most,  evidence  of  an  intent  to  surrender 
never  legally  carried  into  effect;  and  treating  it  as  we  do  as  a 
voluntary  conveyance,  we  must  remain  neutral  with  regard  to 
it.  But  however  this  may  be,  the  surrender,  if  made,  was  to 
Potter,  as  administrator  on  the  estate  of  Henry  King,  who  is 
no  party  to  the  bill,  and  is  entitled  to  no  relief  under  it. 
Let  a  decree  be  entered  in  conformity  to  this  opinion. 


DxracnvK  Voluhtabt  Convitancbs  will  not  bb  Aidzd  ob  Pkbibctted 
nr  Equtit,  and  want  of  consideration  ia  a  good  defense  to  a  biU  for  rectify- 
ing such  conveyances.  But  where  rights  are  rested  by  execnted  Toluntary 
oonyeyance,  a  court  of  equity  will  recognize  and  protect  such  rights:  Dawton 
T.  DoMoaon,  18  Am.  Dec.  573;  Ray  ▼.  Shmmona^  11  R.  L  266,  citing  the  prin- 
cipal case.  And  a  voluntary  bond  from  a  father  to  his  son  for  the  convey- 
ance of  land  will,  in  some  instances,  be  specifically  enforced:  Anderson  ▼. 
Chreen,  23  Am.  Deo.  417»  and  note  423,  where  the  subject  is  disonased  at 
length. 

Gbantob  cannot,  bt  Subskquknt  Conduct,  Awncr  ob  Divbst  Tttlb,  if 
at  the  time  of  the  acknowledgment  and  execution  of  the  deed  he  has  perfonned 
acts  amounting  to  a  delivery:  Blight  v.  Schenek,  51  Am.  Dec  478. 

Aoobftangb  of  Deed  bt  Grantee  therein  will  bb  Pbesuiibd^  until 
the  contrary  appears:  Boody  v.  Datss,  51  Am.  Dec  210;  Bti^  v.  Schendt,  51 
Id.  478;  MerrilU  v.  Swift,  46  Id.  315;  Peotwy  v.  Tilton,  45  Id.  365.  And  a 
sabsequent  assent  by  a  grantee  to  a  deed  delivered  to  a  stranger  for  him,  and 
without  his  knowledge,  makes  it  valid  from  the  time  of  delivery:  Ladjf  8up^ 
rior  V.  MeNamara,  49  Id.  184.  But  proof  of  refusal  by  grantee  to  aooepi 
da«d  deUvered  to  a  third  person  for  his  benefit  will  invalidate  raoh  daedi 
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[7  Rhodb  Island,  Ml] 

Onb  Who  Rballt  Stands  upon  Bill  or  Note  in  Rblation  of  Subbtt 
TO  Another  Pabtt  on  Same,  though  not  in  a  position  on  the  paper  to 
signify  it,  so  that  the  true  relation  be  known  to  the  holder  of  the  papez^ 
may  avail  himself,  at  law  and  in  equity,  of  every  equitable  discharge 
which  properly  grows  out  of  that  relation. 

PnoHABQE  OF  Indobseb— Aqbnt  Who  Indobsbs  "Bull  to  Pbincifal-* 

JumiCSBT  lOADm  AOBMT  Afl  InDOBSBB,  how  DiMBABOBa  — Defsttl* 
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aai,  M  agent,  reoeiTed  a  bOl  of  exchange  in  payment  of  goods  of  pHa- 
c^al,  which  he  had  sold,  and  indorsed  the  bill  over  to  his  principaL  Th» 
latter  afterwards  indorsed  the  bill  over  as  collateral  secnrity  to  pUtintifi^ 
who  had  knowledge  of  the  relation  in  which  defendant  had  acted.  Th» 
bill  went  to  protest,  and  plaiutififs  sned  defendant  as  first  indorser.  and 
leocYered  judgment  against  him.  PlaintifiEs  afterward,  in  the  settlemAnt 
of  an  account  with  defendant's  principals,  surrendered  the  bill  to  thenu 
HM,  that  by  this  surrender,  plaintiffs'  title  to  the  bill  ceased;  and  as  de- 
fendant was  not  liable  to  prior  indorsers,  and  as  his  principals  could  not 
set  up  the  bill  against  him,  he  was  discharged;  that  the  judgDi«nt  hay- 
ing been  obtained  with  notice,  it  was  also  extingulBhed,  and  xnat  this 
defense  could  be  made  to  it  in  the  hands  of  an  assignee,  who  must  take 
it  subject  to  all  equities  which  existed  between  the  parties  to  it  at  the 
time  of  the  surrender. 

Debt  upon  a  judgment  recovered  by  the  plaintiffs  against 
defendant  in  1858,  to  which  plaintiff  pleaded  payment  and  nvl 
tiel  record.  Upon  the  trial,  it  appeared  that  defendant,  as 
agent  for  Judson  &  Co.,  sold  a  carriage  for  them,  for  which  he 
received  in  payment  a  bill  of  exchange,  which  he  indorsed 
over  to  his  principals,  and  which  the  latter  indorsed  over  to 
plaintiffs  as  part  security  for  a  large  indebtedness  of  theirs  to 
plaintiffs.  At  the  time  plaintiffs  received  the  bill  from  Jud- 
son &  Co.,  or  at  about  the  time  the  same  was  protested,  the 
plaintiffs  learned  that  defendant  acted  as  the  agent  of  said 
Judson  &  Co.  in  receiving  and  indorsing  the  bill.  The  bill 
was  not  paid,  and  at  its  maturity  plaintiffs  sued  defendant  as 
first  indorser,  and  recovered  against  him  by  default  the  judg- 
ment upon  which  this  action  was  brought.  At  the  time  of 
this  judgment,  plaintiffs  had  pending  two  attachment  suits 
against  Judson  &  Co.,  in  which  one  Chapman  became  re- 
ceiptor to  the  sheriff  of  the  attached  goods.  By  a  subsequent 
arrangement,  plaintiffs  took  judgment  against  Judson  &  Co. 
for  a  certain  sum,  which  was  to  be  satisfaction  of  all  debts  due 
them,  upon  its  payment.  One  of  the  terms  of  the  agreement 
upon  which  the  above  judgment  was  taken  was,  that  the  plain- 
tiffs were  to  hold  the  judgment  against  defendant  Hurd  as 
collateral  security  for  the  payment  of  said  judgment  against 
Judson  &  Co.,  but  which  they  were  to  return  to  Judson  &  Co. 
when  the  latter  paid  their  judgment.  After  obtaining  judg- 
ment against  Hurd,  and  while  the  suits  against  Judson  &  Co. 
were  pending,  plaintiffs,  with  knowledge  of  Hurd's  relation  to 
Judson  &  Co.,  surrendered  the  bill  of  exchange  to  Judson 
A  Co.  without  Hurd's  knowledge,  upon  the  notion  that  they 
had  security  enough  for  their  debts  against  them.  Judson 
ft  Co.  failed  to  pay  their  judgment,  and  Chapman  paid  it  to 
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the  plaintiffs,  and  received  from  them  all  the  collateral  secu- 
rity which  they  held,  including  an  assignment  of  the  judg- 
ment against  defendant  Hurd.  Chapman  then  commenced 
this  suit,  using  the  names  of  plaintiffs  as  trustees. 

Harty  for  the  plaintiffs. 

CollvM  and  JenckeSj  for  the  defendant. 

By  Court,  Ames,  C.  J.  It  is  quite  too  late  to  discuss  the 
question  here,  whether  he  who  really  stands  upon  a  bill  or 
note  in  the  relation  of  a  surety  or  quasi  surety,  to  another 
party  to  the  same,  though  not  in  a  position  on  the  paper  to 
signify  it,  so  that  the  true  relation  be  known  to  the  holder  of 
the  paper,  may  not  avail  himself,  both  at  law  and  in  equity, 
of  every  equitable  discharge  which  properly  grows  out  of  thai 
relation.  In  accordance  with  the  weight  of  decision,  the  doc- 
trines of  equity  upon  this  subject  have  long  been  naturalized, 
as  it  were,  in  our  courts  of  law,  and  been  administered  by  them 
as  far  as  legal  remedies  would  permit:  Hidden  v.  Bishopy  5  R.  I. 
29,32. 

The  bill  of  exchange  upon  which  the  judgment  sued  was 
founded  was  received  by  the  defendant  as  security  for  the 
price  of  a  carriage  sold  by  him,  as  agent  for  L.  B.  Judson  & 
Co.,  and  was  made  payable  to  him  as  a  mode,  merely,  of  trans- 
ferring the  security  to  them,  as  his  principals.  With  the  knowl- 
edge of  this,  either  at  the  time  when  they  received  the  bill,  or 
about  the  time  when  it  was  protested,  the  plaintiffs  first  ob- 
tained this  judgment  upon  it  against  the  defendant,  and  then, 
without  his  knowledge  or  assent,  surrendered  the  bill  of  ex- 
change to  Judson  &  Co.,  for  the  reason,  as  one  of  the  plaintiffs 
expresses  it,  that  they  had  security  enough  for  Judson  &  Cc's 
debts,  for  which  this  bill  was  held  as  collateral  security  only, 
without  their  liability,  or  that  of  the  drawer  or  acceptor,  upon 
it.  By  this  surrender,  the  plaintiff's  title  to  the  bill  terminated; 
and  as  the  defendant  was  not  liable  on  the  bill  to  prior  parties 
to  it,  and  Judson  &  Co.  could  not  have  set  it  up  against  him, 
he  would,  but  for  this  judgment  against  him,  have  been  dis- 
charged from  all  liability  in  the  matter. 

Can  the  prior  judgment  against  the  defendant  vary  this 
result,  considering  that  the  relation  between  the  defendant 
and  Judson  &  Co.  upon  the  bill  was  known  to  the  plaintiffs 
long  before  they  surrendered  it  to  Judson  &  Co.?  It  is  proved 
by  one  of  them  that  they  knew  of  this  relation,  either  at  the 
time  they  received  the  bill,  or  shortly  before  it  went'  to  protesti 
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— leaving  it  doubtful  whether  they  knew  that  the  defendant 
was  surety  only  for  Judson  &  Co.  upon  the  bill  when  they  took 
it,  or  acquired  that  knowledge  afterwards,  though  l^efore  the 
surrender  of  it  to  Judson  &  Co.  This  doubt  does  not  strike  us 
as  material  to  the  equity  of  the  defendant  to  have  his  known 
rights  as  surety  respected  by  the  plaintiffs.  The  equity  does 
not  arise  out  of  any  contract  with  them,  but  out  of  a  relation 
subsisting  between  the  defendant  and  another  party  to  the 
bill,  which,  because  known  to  them,  involves  an  equitable 
duty  towards  him  which  they  can  disregard  only  at  their 
peril.  Such  appears  to  have  been  the  view  of  this  equity  as 
stated  by  Lord  Cottenham  in  Hollier  v.  Eyre,  9  CI.  &  Fin. 
1,  45;  and  by  the  lords  justices  in  Davies  v.  Stainbankj  6  De 
Oez,M.  &  G.  679;  Pooley  v.  Harradine,  7  El.  <t  B.  434-443,  where 
see  the  doctrine  of  these  cases  commented  on  by  Mr.  Justice 
Coleridge;  3  Lead.  Cas.  Eq.,  Hare  and  Wallace's  Notes,  570- 
577;  2  Am.  Lead.  Cas.,  Hare  and  Wallace's  Notes,  412,  where 
see  the  cases  collected  and  criticised. 

If,  too,  the  equity  arises,  not  from  contract,  but  &om  a 
knowledge  by  the  plaintiffs  of  the  defendant's  suretyship  on  the 
bill,  how  can  their  judgment,  recovered  against  the  defendant, 
affect  either  this  relation  or  their  equitable  duty?  The  relation 
of  the  defendant  to  Judson  &  Co.  is  certainly  not  affected  by  a 
judgment  to  which  they  are  no  parties,  but  is  only  one  step 
towards  the  plaintiff's  recovery  of  the  amount  of  the  bill  from 
the  defendant,  which,  when  completed  by  payment,  would  en- 
title the  defendant  to  recover  back  the  amount  from  Judson  & 
Co.  Nor  do  we  see  why  the  judgment  should  absolve  the  plain- 
tiffs from  their  equitable  duty  to  the  defendant,  since  it  does  not 
take  away  the  knowledge  out  of  which  it  arises,  nor  estop  him 
from  proving  either  the  relation  or  their  knowledge  of  it,  or 
the  matter  in  discharge,  subsequent  to  the  judgment,  in  breach 
of  the  duty  which  these  involve.  The  judgment  simply 
merges,  by  legal  fiction,  the  cause  of  action  upon  which  it  is 
founded,  to  [prevent  the  same  matter  from  being  again  liti- 
gated between  the  same  parties.  This  fiction  does  not  prevent 
a  court  of  law  from  looking  behind  a  judgment,  and  taking 
even  oral  proof,  for  the  equitable  purpose  of  preventing  a 
double  recovery  for  the  same  cause  of  action.  Why,  then, 
should  it  be  permitted  to  shut  from  the  view  of  a  court  of 
equity,  and  here,  therefore,  of  a  court  of  law,  an  equity  per- 
fectly consistent  with  it,  and  matter  subsequent,  going  to  the 
equitable  release  of  it?    Had  the  facts  now  proved  occurred 
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before  fhis  judgment  was  rendered,  they  would  have  opposed 
a  good  defense  to  the  recoirery  of  it,  and  if  not  availed  of  in 
defense,  the  judgment  would  have  concluded  them;  occurring 
after  the  judgment,  they  are  no  more  concluded  by  it  than 
payment^  or  a  release,  or  any  other  matter  going  to  discharge 
it:  Carpenter  v.  King,  9  Met  511-617  [43  Am.  Dec.  405],  and 
notes  on  same;  and  cases  cited  in  2  Am.  Lead.  Cas.,  Hare  and 
Wallace's  Notes,  437-451. 

In  this  view  of  the  case,  it  is  of  no  importance  whether  the 
transfer  of  this  judgment  from  the  plaintifis  to  Chapman  was 
authorized  by  Judson  &  Co.;  or,  if  not,  by  his  payment  of 
their  debt  as  their  surety  to  the  plaintiffs,  and  consequent 
right  to  demand  a  transfer  of  this,  with  other  securities  of 
Judson  &  Co.  held  by  the  plaintiffs  as  collateral  to  the  same 
debt.  In  either  case,  as  the  mere  equitable  assignee  of  the 
judgment,  his  title  could  not  rise  higher  than  its  source;  and 
if,  as  we  have  considered,  the  judgment  was  extinguished  in 
the  hands  of  Shelton  and  Tuttle,  no  title  to  it  existed,  and 
none  could  be  by  them  conveyed  to  Chapman. 

The  facts  do  not,  in  our  view,  support  the  plea  of  payment, 
but  should  have  been  pleaded  specially  as  a  release;  but  as 
the  defendant  is  a  surety,  we  shall  permit  him  to  amend  his 
pleadings  so  as  to  avail  himself  of  this  defense,  upon  the  con- 
dition that  he  shall  recover  no  costs  of  this  action. 


Pkbson  whosb  Nahb  IB  SiQinED  TO  OB  UFOir  KwsoTiABLB  IxwcBxnam 
may,  by  parol,  show  faia  trae  relation  to  the  other  parties  to  the  paper;  a% 
that  his  name  was  written  on  the  note  before  deUrery  to  the  payee,  and  for 
what  porpose:  MeCovnb  ▼.  Thompson,  72  Am.  Dec.  84,  and  note  88;  or  that 
his  name  was  written  after  delivery,  and  that  he  stands  in  the  relation  of 
gosjantor  only:  Wright  ▼.  Morae,  69  Id.  291;  or,  generally,  that  the  intention 
regarding  the  indorser's  liability  was  different  from  that  which  the  instm- 
ment  alone  woold  indicate:  Vore  ▼.  Hunt^  74  Id.  268,  note  276;  Cook  t. 
SouChwiek,  60  Id.  181,  and  note  citing  prior  cases  in  this  series.  Bat  parol 
evidence  is  not  admissible  to  vary  the  legal  effect  of  an  indorsement  appear- 
ing upon  a  promissory  note,  where  snch  note  is  indorsed  first  by  the  payees 
and  his  name  is  followed  on  the  back  by  other  names  in  bUmk:  Vore  t.  Hnrtl^ 
74  Id.  268^  and  note  276^  ooUecting  other  oases  in  this  serisa. 
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Simmons  v.  Bbowk. 

17  Bhodb  Island,  427.J 

I>inmB  TO  EjBcmfiifT  bt  Pubchaseb  or  Mobtqaosd  PBsiaBaB.  — Where 
the  interert  of  »  mortgagor  in  pofiaeadon  has  been  sold  nnder  execution, 
and  ejectment  has  been  commenced  by  the  purchaser,  the  mortgagor 
may  defeat  the  action  by  showing  a  lease  for  years  from  his  mortgagee, 
where  the  mortgage  was  made  prior  to  the  levy.  This  defense  may  be 
pleaded  pui$  darrein,  where  it  arose  pending  the  action  of  ejectment. 

Ejectment.  Plaintiff  claimed  title  as  a  purchaser  of  the 
disputed  premises  under  an  execution  sale.  It  appears  from 
the  admitted  facts  that  several  years  prior  to  the  purchase  of 
plaintiff,  defendant  had  executed  a  mortgage  in  fee  of  the  dis- 
puted lot  to  one  Brown,  and  that  after  plaintiff'  had  served 
his  writ  upon  defendant,  Brown  entered  upon  the  premises 
and  executed  to  him  a  lease  for  a  number  of  years. 

Harty  for  the  plaintiff. 
GhreeTiCy  for  the  defendant. 

By  Court,  Ames,  C.  J.  The  cases  cited  in  support  of  the 
demurrer  do  not,  in  general,  apply  to  the  question  submitted 
to  us.  The  defendant  does  not  rely  upon  an  outstanding  title 
in  a  stranger,  but  defends  his  possession  by  setting  up  a  supe- 
rior title  to  that  under  which  the  plaintiff  claims,  derived  to 
himaeU  jmis  darreiuy  and  so  pleaded.  The  defendant,  as  mort- 
gagor in  possession,  was,  when  the  execution  against  him  was 
levied  upon  the  mortgaged  estate,  but  a  tenant  at  sufferance 
to  his  mortgagee,  with  the  right,  it  is  true,  to  protect  his  pos- 
session by  redeeming  the  mortgage.  The  sale  of  his  interest 
upon  execution  imposed  no  obligation  upon  him  to  redeem  the 
mortgage  for  the  benefit  of  the  purchaser  at  the  sheriff's  sale, 
nor  created  any  such  relation  between  them  as  disentitled  him 
to  acknowledge  the  superior  title  of  his  mortgagee,  which  he 
had  granted,  and  to  accept  a  lease  from  him  to  protect  his 
possession  against  the  adverse  claim  of  the  purchaser.  On  the 
other  hand,  the  mortgagee  was  entitled  to  possession,  both 
against  the  mortgagor  and  those  claiming  under  him,  or  ad- 
versely to  him,  by  law,  under  his  title:  Keech  v.  ifaU,  Doug. 
21;  8.  C,  1  Smith's  Lead.  Cas.  293,  295-298,  margin,  and 
491-497,  top  pages,  and  notes,  and  cases  cited;  Dexter  v.  Phil- 
lipSj  1  Sumn.  116;  Randall  v.  Phillips,  3  Mass.  386;  Kimball 
V.  Lockwood,  6  R.  I.  138.  Accordingly,  in  Doe  v.  Barton,  11 
Ad.  &  E.  315,  it  was  held  that  in  ejectment  ihe  tenant  may 
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protect  his  possesBion  against  his  landlord,  by  showing  that 
the  title  of  the  landlord  was  defeasible  under  a  mortgage 
granted  by  him  prior  to  the  leaBe,  and  that  to  avoid  actual 
eviction,  he  had  been  compelled  to  pay  rent  to  his  landlord's 
mortgagee,  and  thus  put  him  in  constructive  possession  of 
the  mortgaged  premises.  If  this  be  so  as  between  the  mort- 
gagor and  his  own  tenant,  how  much  more  between  the  mort- 
gagor and  the  purchaser  under  an  execution  against  him, 
whose  relation  imports  no  such  loyalty  due  from  the  former  to 
the  latter  as  is  due  from  tenant  to  landlord.  It  seems  absurd, 
as  reasoned  by  Lord  Denman,  in  the  above  case,  since  the 
mortgagee  might  have  ejected  the  mortgagor,  and  afterward 
let  to  him,  to  require  them  to  go  through  the  form  of  an  eject- 
ment, in  order  to  put  them  into  the  very  position  in  which  they 
now  stand.  In  such  case,  the  remedy  of  the  plaintiff  would 
have  been  to  redeem  the  mortgage,  to  which  his  title  by  exe- 
cution was  subject;  and  this  is  now  equally  open  to  him. 
The  demurrer  is  overruled. 


Defenses  Available  to  Defendant  in  Execution,  when  Sued  nr 
EjBcmcENT  BT  PURCHASER  THEREUNDER.  — The  general  mle  is,  that  when 
a  defendant  in  execution,  whose  land  has  been  sold  therennder,  is  sued 
in  ejectment  by  the  purchaser  under  the  execution  to  recover  the  possession, 
he  cannot  dispute  the  plaintiff's  title,  and  such  purchaser  takes  exactly 
such  estate  as  the  debtor  had.  Thus,  if  it  was  a  tenancy,  the  plaintiff  is  a 
tenant  also:  Hayes  v.  Bernard^  38  111.  297;  Ferguaon  v.  Miles,  3  Gilm.  358; 
Cheny  ▼.  Derm,  8  Blackf.  552;  Jackson  ex  dem,  ▼.  Oraham,  3  Gaines,  188; 
MaaUn  v.  Busli,  10  Johns.  223;  Hcbaon  y.  Doe,  4  Blackf.  487;  Haines  v.  Sjpen* 
cer,  3  Ind.  494;  Bunker  v.  Rand,  19  Wis.  253;  Locke  y.  Colenum,  4  T.  R  Mon. 
315;  McConnell  v.  Brown,  6  Id.  478;  Addison  v.  Crow,  5  Dana,  271.  But  this 
general  rule  admits  of  some  exceptions,  and  has  been  limited  in  its  operation. 
It  is  indispensable  to  a  recovery  by  the  plaintiff  in  ejectment  that  he  show 
such  title  in  himself  as  will  support  the  action.  If  he  claim  the  land  under 
a  purchase  at  a  sheriff 's  sale,  he  must  prove  three  things;  namely,  a  judgment, 
execution  thereon  furnishing  authority  to  the  sheriff  to  levy  and  sell,  and  the 
sheriff's  deed  for  the  land;  the  effect  of  these  three  things  is  nullified,  if  it 
appears  that  the  interest  held  by  the  defendant  was  not  subject  to  execution: 
Cook  V.  Webb,  18  Ala.  810.  It  is  obvious  that  if  any  of  these  steps  ba 
shown  to  be  fatally  defective,  the  plaintiff's  case  will  ful  for  want  of  proof, 
and  a  successful  attack  of  any  of  the  steps  from  judgment  to  final  sale  will 
bo  a  good  defense. 

Execution  Defendant  mat  Show  in  Ejectment  that  He  bad  Ko  In- 
terest Subject  to  Sale  on  Execution.  In  Clemenis  v.  Pearee,  63  Ala. 
284,  at  page  291,  the  court  said:  "  It  is  the  right  of  defendant  in  ejectment 
in  all  cases  to  show  an  outstanding  legal  title  in  another,  unless  he  is  estopped 
because  of  some  act  done  by  him,  or  because  of  some  relation  existing  be- 
tween him  and  the  plaintiff,  or  between  the  plaintiff  and  those  with  whom 
tie  U  privy  in  estate  or  in  possession.    A  defendant  in  execution,  when  sued 
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by  »  pnrehaaer  at »  Bfaariff  *8  aalo,  is  not  an  exception  to  the  rale.  There  ia 
no  relation  existing  between  them  which  estops  him  from  showing  that  by 
the  sale  the  pnrchaser  acquired  no  title;  and  this  is  shown  whenever  it  ap- 
pears that  he  was  withoat  interest  or  estate  in  the  lands  which  was  subject 
to  leyy  and  sale,  and  that  his  possession  was  a  bare  occupancy  by  the  permis- 
skm  of  another,  in  whom  the  legal  estate  resided,  or  that  his  possession  waa 
in  conjunction  with  the  possession  of  the  true  owner,  the  law  then  referring 
ihe  possession  to  the  title."  So,  where  defendant  is  in  possession,  holding 
wider  a  bond  for  a  title  which  gives  him  but  an  equitable  estate  not  the  sub- 
ject of  sale  on  execution,  he  may  protect  himself  by  proving  this  fact,  and 
thus  defeat  the  purchaser's  action:  Elmore  <fr  WilUa  v.  UarriSf  13  Ala.  360; 
McKirmey  dt  MeKmney  v.  DavU,  5  Id.  729.  In  Cook  v.  Webb,  18  Id.  810,  the 
action  was  against  a  widow  to  whose  husband  the  land  had  belonged,  but 
which  was  sold  under  a  judgment  against  him.  At  his  death  the  widow  re* 
tained  possession  of  the  mansion-house.  The  statute  provided  that  she  might 
retain  possession  until  dower  had  been  assigned  her,  which  had  not  been  done 
when  the  suit  was  brought.  The  court  held  that  the  widow  had  no  interest 
subject  to  sale  on  execution,  and  that  therefore  the  purchaser  failed  to  obtain 
her  right  of  possession  by  his  purchase.  On  the  other  hand,  the  widow 
showed  her  possession  and  right  to  occupy  under  the  statute,  by  connecting 
herself  Mrith  her  husband's  title.  In  Jones  v.  Manly,  68  Mo.  559,  it  was  held 
that  the  right  to  thus  retain  possession  was  assignable,  but  was  a  good  de- 
fense in  ejectment,  and  might  be  set  up  even  by  an  assignee:  Stokes  v.  MeAU 
Hgier,  2  Id.  163;  Kane  v.  McCown,  55  Id.  181;  Den  v.  Dodd,  1  Halst.  367. 
But  in  Jackson  v.  O'Donagley,  7  Johns.  247,  a  contrary  doctrine  was  held^  and 
it  was  adjudged  that,  after  the  quarantine  of  forty  days  have  elapsed,  the 
heir,  or  any  person  deriving  title  from  the  husband,  may  expel  the  widow  and 
put  her  to  her  suit  to  recover  her  dower. 

So»  also,  if  the  defendant  in  possession  be  a  mere  tenant  at  will  or  at  suffer- 
ance, without  any  contract  or  agreement  giving  him  a  right,  he  has  no  interest 
which  is  the  subject  of  sale  on  execution,  and  may  set  up  the  character  of  his 
holding  as  a  defense:  Dickinson  v.  Smith,  25  Barb.  102;  CaMn  r.  Baker,  2  Id. 
206. 

When  the  vendor  of  land  retains  the  title  as  seonrity  for  the  purchase- 
money,  and  a  bahuice  remains  due,  the  vendee  has  not»  in  North  Carolina^ 
such  an  interest  as  is  liable  to  execution,  and  a  sale  could  convey  no  title  to 
the  purchaser.  And  even  though  the  defendant  may  have  acquired  the  legal 
title  while  the  sheriff  had  the  writ  m  his  hands,  emd  before  the  sale,  the  sub- 
sequently acquired  title  would  not  have  been  affected  by  it»  because  the  law 
only  sells  estates  under  its  process,  and  not  the  chances  of  an  estoppel:  Bad* 
lam  V.  Cox,  11  Ired.  456. 

Execution  Defendant  mat,  in  Ejecfment,  Show  Pbopirtt  to  bi 
UoMEdTEAD.  If  the  premises  sold  at  a  sheriff's  sale  under  a  general  jadg- 
ment  against  the  owner  have  been  homesteaded,  and  the  demand  sued  on  does 
not  take  precedence  of  the  homestead  right,  it  may  be  set  up,  and  is  a  good 
defense  in  an  action  of  ejectment  brought  by  the  purchaser:  WUUams  v. 
Young,  17  CaL  403;  Huglies  v.  WaU,  26  Ark.  228.  And  the  broad  doctrine 
has  been  laid  down  that  the  right  of  homestead  may  be  set  up  in  any  action 
in  which  it  is  sought  to  deprive  the  husband  and  wife  of  it:  Pardee  v.  ZAnd* 
ley,  31  HI.  174;  S.  C,  83  Am.  Dec.  219.  The  court,  at  page  187,  says:  «Ko 
judgment  or  decree  of  a  court,  no  deed  to  which  she  is  not  a  willing  party^ 
can  deprive  her  of  this  right;  and  this  right  of  homestead  is  equally  inviolate 
in  Boite  of  creditors  or  husband.    Nor  does  the  law  require  her  husband  to 
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do  Miy  act  to  secure  thia  right.  They  are  both  passive,  while  tlie  law  silently 
but  effectually  throws  around  them  its  protecting  shield.  It  follows  from 
this,  that  in  any  action  seeking  to  deprive  them  of  this  right,  the  right  can  be 
interposed  in  defense.  So  long  as  the  premises  are  occupied  as  a  h6me- 
stead,  •  .  •  .  this  right  can  be  set  up  in  any  action  brought  to  eject  them 
from  premises  to  circumstanced":  PaUerson  v.  Kreig,  29  III.  5 IS.  That  a 
judgment  is  no  lien  upon  the  homestead,  or  if  a  lien,  that  it  remains  in  abey- 
ance while  the  premises  are  occupied  as  a  homestead,  and  that  in  neither 
ease  can  the  property  be  sold  under  execution,  has  been  universally  held: 
Thompson  on  Homestead  Exemptiona,  sec.  390.  But  where  the  value  of  the 
property  exceeds  the  value  allowed  by  law  for  a  homestead,  the  excess  may 
be  sold,  even  though  the  homestead  constitute  but  a  single  tract  or  lot:  Orcty 
▼.  Eoutabrookf  6  CaL  457;  but  the  purchaser  cannot  assert  his  right  to  such 
excess  in  an  aotbn  of  ejectment:  Dyer  v.  Day,  61  lU.  336;  Cook  v.  McChrk^ 
Uan,  4  CaL  23;  but  see  Letd^ford  v.  Cory,  52  Miss.  791.  If  the  defenao  of 
homestead  ia  interposed,  it  can  only  avail  as  to  so  much  of  the  premises  as  come 
within  the  deed  of  trust  or  declaration  under  which  the  homestead  ia  claimed. 
Aa  to  a  aeparate  tract  or  lot,  the  jury  may  find  againat  the  defendant  in  poa* 
session,  and  give  him  judgment  therefor:  McDonald  T.  Badger,  23  OaL  S93^ 
400;  Pardee  ▼.  Lindley,  31  IlL  174. 

BZSOUTION  DmNDANT  MAT  ShOW  THAT  EXECUTION  SaLI  IB  lN001fFI.BT& 

The  purchaser  at  a  sale  under  a  decree  of  foreclosure  is  not  entitled  to  be  let  into 
possession  until  he  has  fully  complied  with  the  terms  of  the  sale;  and  a  mere 
readiness  to  pay  the  sum  bid,  and  comply  with  the  terms  upon  being  let  into 
possession,  is  not  sufficient:  Armstrong  v.  Humphreye,  5  S.  C.  128.  A  decree 
on  a  bill  to  foreclose  a  mortgage,  ordering  the  sale  of  the  premises  in  default 
of  payment,  and  directing  that  the  purchasers  have  immediate  possession 
upon  the  property  being  sold,  was  held  erroneous,  because  the  purchaser  ia 
not  entitled  to  possession  until  the  execution  of  the  master's  deed  to  him: 
Myers  v.  Manny,  63  HI.  211;  Bermel  v.  Matson,  41  Id.  232.  But  in  Wisconsin, 
under  a  rule  of  court,  it  was  held  that  the  court  might  let  the  purchaser  into 
possession  even  before  a  confirmation  of  the  sale:  Loomis  v.  Wheeler,  18  Wia. 
524. 

ExxoDTiON  Defendant  mat  Show  Sals  to  have  been  Unauthorized 
AND  VoiD^  OR  Fraudulent,  and  therefore  that  the  bidder  at  the  sale  ac- 
quired no  title.  Thus,  where  the  sheriff  attempted  to  sell  property  under  a 
judgment  of  foreclosure,  without  an  order  of  sale  from  the  court»  it  was  held 
that  this  fact  might  be  set  up  as  a  good  defense  by  the  party  in  possession 
against  the  purchaser  at  the  sale,  in  an  action  of  ejectment:  Heyman  v.  Bab- 
cock,  30  Cal  367.  And  where  the  record  failed  to  show  proper  service  on  the 
mortgagor,  it  was  held  that  the  omission  was  fatal;  that  the  purchaser  took 
no  title  by  the  sale,  and  the  fact  was  a  good  defense  in  ejectment:  Dwight  ▼. 
PJuUips,  48  Barb.  116.  But  the  validity  of  a  mortgage  cannot  be  inquired 
into  in  ejectment,  though  the  plaintiff  holds  under  a  foreclosure  sale:  Hayes 
V.  ShaUuck,  21  Cal.  51.  Nor  can  any  matters  be  set  up  in  defense  which 
might  have  been  litigated  in  the  former  action:  Evans  v.  Bobbins,  29  Iowa, 
472.  Fraud  in  the  purchase  of  the  property  at  the  execution  sale  will  vitiate 
all  subsequent  proceedings;  and  the  execution  defendant  may,  in  some  of  the 
states,  show  such  fraud  in  a  subsequent  action  of  ejectment:  Seylar  v.  Carson, 
69  Pa.  St  81.  But  in  an  action  of  ejectment  by  the  purchaser  of  land  aold 
under  a  deed  of  truat  against  the  maker  of  the  deed,  the  defendant  cannot 
avoid  the  effect  of  the  trustee's  oonveyanoe  to  the  purchaser,  by  showing 
fraud  and  coUuaion  between  them  at  the  aale.    Bat  it  is  a  good  defense  that 
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before  the  sale  by  the  tnutee  the  claim  Bocured  by  the  deed  of  trost  was 
eatiafied,  — this  operating  to  eztdngmah  the  deed  of  trust,  and  to  revest  the 
title  to  the  property  in  the  maker;  Ferguaon  v.  Coward,  12  Heiak.  672.  It  is 
a  good  equitable  defense  in  ejectment  for  land  claimed  by  virtae  of  a  purchase 
at  an  ezecntion  sale,  that  the  sale  was  made  in  violation  of  a  compromise 
agreement,  of  which  the  plaintiff  was  aware,  and  which  he  was  chaiged  with 
the  duty  of  execnting:  NetbU  v.  Neill,  67  Mo.  275. 

EzBCunoN  BKnNDABT  MAT  Show  Afteb-aoquibbd  Tftlx  as  Difknsb 
19  EjBOiKXirr.  Where  the  possessory  claim  of  a  settler  on  pabUc  land  was 
told  ont  on  execution,  and  afterwards  he  entered  the  same  land  as  a  home- 
stead, imder  act  of  Congress  of  May  20,  1862,  it  was  held  that  he  had,  by  his 
homestead  entry,  acquired  from  the  paramount  proprietor  a  right  and  inter- 
est in  the  land  which  he  did  not  possess  at  the  time  of  levy  and  sale,  and  that 
this  newly  acquired  right  and  interest  vested  an  independent  right  of  posses- 
sion, which  would  constitute  a  complete  and  valid  defense  to  an  action  of 
ejectment  based  on  the  sheriff's  deed:  Emeraon  v.  Sansome,  41  CaL  552.  And 
on  the  same  principle,  the  defendant  has  a  right  to  pre-empt  lands  after  exe- 
cution sale  of  his  former  possessory  right  therein,  and  such  newly  acquired 
title  or  right  i»  a  good  defense  in  an  action  of  ejectment  by  the  purchaser  at 
the  sale  on  the  execution:  Montgomery  v.  WhUing,  40  Id.  294. 

ExBonnoN  Dbtbndant  gaunot  Gsnbrallt  Sbt  up  OursTAHDiNa  Titls 
as  a  defense  in  ejectment:  McDonald  v.  Badger,  23  Gal.  393;  Avent  v.  Mead, 
2  Port.  480;  Hobaon  v.  Doe,  4  Blackf.  487;  Page  v.  Hill,  11  Mo.  149;  Lyerly 
V.  WTieeler,  11  Ired.  288;  Den  v.  Wmans,  14  N.  J.  L.  1;  Hayes  v.  Bernard,  38 
HI.  297;  Laughlm  v.  Stone,  6  Mo.  43;  Sherry  v.  Denn,  8  Blackf.  542;  Turner 
V.  Firal  National  Bank  i^fMadiaon,  78  Ind.  19.  But  if,  after  the  sale,  the  de- 
fendant abandons  the  land,  but  subsequently  returns  to  it,  and  is  then  sued 
in  ejectment,  he  may  show  an  outstanding  title,  provided  he  shows  also  that 
he  has  taken  possession  and  holds  under  it:  Hayes  v.  Bemaard,  38  111.  297. 
Or  he  may  show  title  in  his  wife,  and  that  ha  holds  possession  by  virtue  of 
her  ownership:  OlemenU  v.  Peaaroef  63  Ala.  284. 


Shepabd  v.  Rhodes. 

[7  BHona  IsLAiiD,  470.1 

Mna  Moral  ConiDXRATioN  vor  Promisi  is  Inbuiiioxdit  to  Butrovt 
Aonas  theraon;  but  there  is  a  class  of  cases  which,  for  the  most  part^ 
have  been  regarded  as  not  falling  within  this  rule. 

Becodtzons  to  Rule  that  Mere  Moral  Oonsibbration  will  hot  Sup- 
FOBT  Pbomzbi  are  CONTROLLED  BT  This  Peinoiplb:  When  the  prece- 
dent original  consideration  was  sufficient  to  sustain  the  promise,  but 
the  right  of  action  was  suspended  or  barred  by  some  positive  rule  of 
statutory  or  common  law,  the  debtor  might,  by  a  subsequent  promise^ 
waive  the  exemption  which  the  law  has  interposed  indirectly  for  his 
benefit,  but  mainly  for  reasons  of  sound  policy. 

Where  Debt  has  been  Voluntarily  Releasbi^  Etfrkhw  Promise  doei 
HOT  Revive  It,  nor  does  it  form  a  sufficient  consideration  to  sup- 
port a  new  promise.  A  debt  released  in  expectation  of  «  dividend  under 
an  assignment  for  benefit  of  creditors,  and  where  no  dividend  was 
rsalised,  is  within  this  rule. 
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to  be  determined.  Its  construction  has  been  settled  by  a  long 
series  of  decisions  reaching  back  in  England  and  America  to 
the  time  of  its  enactment.  If  under  these  circumstances  we 
were  to  give  it  a  different  interpretation  from  that  which  it  has 
heretofore  uniformly  received,  we  think  we  should  with  much 
more  propriety  be  subject  to  the  charge  of  judicial  legislation, 
than  when  we  give  it  the  construction  which  has  heretofore 
almost  invariably  been  given  to  it,  although  its  mere  letter 
might  lead  to  a  different  conclusion.  We  conclude,  therefore, 
that  the  fraudulent  concealment  from  him  of  the  cause  of  ac- 
tion by  the  defendant,  or  the  fraudulent  concealment  of  the 
subject-matter  in  litigation  (if  redress  could  not  be  had  by  an 
action  for  damages)  by  the  defendant,  so  that  no  effectual  suit 
could  be  prosecuted  for  redress,  will  prevent  the  statute  of  lim- 
itations from  barring  the  plaintiff's  right  of  recovery. 

But  we  are  of  the  opinion  that  the  charge  of  the*  court  on 
this  subject  was  erroneous,  because  by  it  the  jury  were  author- 
ized to  infer  that,  if  the  slaves  in  suit  had  been  fraudulently 
concealed  or  removed  from  the  place  of  their  original  0¥mer- 
ship,  although  the  defendants  have  held  them  in  open,  visible, 
and  bona  fide  possession  for  a  sufficient  length  of  time  to  com- 
plete  the  statutory  bar,  without  knowledge  of  or  participation 
in  the  fraud  and  concealment  upon  which  the  plaintiffs  rely, 
the  statute  would  not  protect  them.  Such,  however,  as  will  be 
seen  from  the  cases  heretofore  referred  to,  is  not  the  fact.  We 
have  seen  no  case  in  which  the  rule  has  been  carried  to  this 
extent.  To  do  so  would  be  destructive  of  the  principle  upon 
which  it  rests;  which  is,  that  if  the  defendant  by  his  own  act 
has  necessarily  prevented  the  plaintiff  from  prosecuting  his 
suit  at  an  earlier  day,  he  cannot  avail  himself  of  his  own 
fraudulent  conduct  as  a  shield  for  his  protection.  But  if  the 
defendant  has  held  such  possession  as  fully  entitles  him  to  the 
bar  of  the  statute,  he  cannot  be  deprived  of  it  by  fraudulent 
acts  in  which  he  has  not  participated.  If  he  does  not  rely 
upon  the  possession  of  his  vendors  to  sustain  the  statute,  their 
fraud  cannot  affect  him:  Croft  v.  Arthur,  3  Desaus.  Eq.  223. 

Nor  do  the  facts  as  they  are  presented  in  the  record  show 
that  there  has  been  any  fraudulent  concealment  of  the  plain- 
tiffs' right  of  action  by  any  one.  The  most  that  can  be  said 
is,  that  there  might  have  been  trouble  and  difficulty  in  tracing 
into  whose  hands  the  slaves  had  passed.  The  plaintiff's  tes- 
timony shows  that  they  were  sent  off  for  sale  by  their  most 
intimate  friend,  with  the  consent  of  the  grandmother,  under 
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whose  care  they  were  at  the  time;  that  the  party  who  took 
them  oflF,  and  the  commission  merchants  to  whom  they  were 
consigned  for  sale,  were  well  known.  If  these  facts  would  pre- 
vent the  running  of  the  statute  in  favor  of  bona  fide  and  inno- 
cent purchasers,  as  the  defendants  below  appear  to  be,  mere 
removal  of  property  and  subsequent  ignorance  of  its  locality 
would  be  sufficient  to  have  this  effect.  We  think  the  charge  as 
given  was  erroneous,  and  not  applicable  to  the  facts;  and  thai 
the  verdict  was  not  authorized  by  the  evidence.  The  judg- 
ments are  therefore  reversed,  and  the  causes  remanded. 
Reversed  and  remanded. 

Bell,  J.,  did  not  sit  in  this  case 


CoNSTRucnoN  or  Statute  Adopted  trom  Sister  State,  where  it  has 
received  a  settled  construction,  should  be  the  same  as  in  the  state  where  first 
enacted  and  constmed:  Am,  Print  Works  v.  Lawrence^  57  Am.  Dec.  420,  note 
433;  Ccue  v.  Cmhman,  39  Id.  47,  and  note  collecting  prior  cases  in  thi« 
series;  BaUance  v.  RatHany  54  Id.  412;  Rigg  v.  Wilton^  54  Id.  419;  where  such 
statute  is  re-enacted,  the  legislature  is  presumed  to  have  adopted  the  con- 
struction given  it:  Myrick  v.  Ilaaey,  46  Id.  583;  Morgan  v.  Davenport,  60 
Tex.  230,  citing  the  principal  case. 

Fractd  to  Prevent  Running  of  Statute  of  Limitations:  Smith  v.  /^ir, 
76  Am.  Dec.  109,  and  note  1 14,  where  reference  is  made  to  other  cases  and 
notes  in  this  series;  Adama  v.  Ouerard,  76  Id.  624,  and  note  630;  Ripley  ▼• 
WiUiee,  27  Tex.  17;  Hudson  v.  WJieeler,  34  Id.  366;  CaUioun  v.  Burton,  64 
Id.  510;  Heirs  qf  Brown  v.  Brown,  61  Id.  45;  Ransome  v.  Bearden,  50  Id.  119; 
£bom  V.  Zimplenian,  47  Id.  503,  all  the  above  cited  Texas  cases  citing  the 
case,  and  in  the  last  the  court  adds  that  the  mere  removal  of  the  debtor,  with- 
out conmmnicating  to  his  creditor  his  new  domicile^  does  not  amount  to  sncb^ 
fraud  as  will  stop  the  statute. 

Adverse  Possessor  not  Affected  bt  Fraud  of  his  Vendor.  -^  Eves, 
if  the  grantor  in  a  deed  be  justly  chargeable  with  fraud,  if  the  grantee  did 
not  participate  in  it,  and  had  no  knowledge  of  it  when  he  received  the  deed, 
■nch  deed  will  give  him  color  of  title  under  the  statute  of  limitations:  Conyer9^ 
▼.  Kenan,  48  Am.  Dec.  226,  and  note  235;  and  even  a  void  instrument  maj 
give  oolor  of  title:  See  note  to  TaU  v.  SoiUhard,  14  Id.  583»  where  the  suIk 
Jeot  is  disonaaed  at  length. 


Baker  v.  Clepfeb. 

[26  Texas,  829.] 
WhXH    EZCnEFTIONS  ARE    NOT    PrOPERLT  TaKEN,  ThET  SHOULD  BE  DlBRB» 

OARDED.  Such  as,  where  they  are  not  presented  in  due  order  of  plead- 
ing, or  where  they  are  intermingled  in  the  replication  with  avermentr 
and  allegations  of  facts,  so  that  it  is  difficult  for  the  court  to  act  upon- 
the  one  without  reference  to  the  other. 
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YxBDiOT  ov  JuBT  MuaT  BB  HxLP  TO  BB  GoBCLusm;  where  the  iamiM 
were  fully  and  fairly  sabmitted  to  them,  and  there  wm  eridenoe  to  sap* 
port  it. 

QuBsnoN  Aa  to  whxthbb  Levt  was  Ezobssivb,  and  whbthib  Pbzob 
Paib  at  Salx  on  ExxcunoN  waa  grossly  inadequate,  should  be  sub- 
mitted to  the  jury.  In  considering  this  question,  they  were  properly 
instructed  that  they  should  consider  what  encumbrances^  if  any,  there 
were  upon  the  property,  and  the  embarrassments  and  suspicions  thai 
had  been  thrown  around  the  title  by  appellant. 

TiTLx  OF  Mobtqagob  OF  Rbal  Estatb  can  bb  Sold  undbb  Bzboution. — 
While  the  effect  of  a  mortgage  to  secure  the  purchase-money,  ezecated 
simultaneously  with  the  deed  to  the  vendee,  is  that  the  legal  title  re- 
mains with  the  mortgagee  or  vendor,  the  mortgagor  has  the  same  interest 
in  the  land  as  a  purchaser  who  has  a  bond  for  title  upon  the  payment  of 
the  purchase-money,  and  it  is  settled  that  the  latter's  interest  may  be 
sold  nnder  execution. 

Failubx  of  Shbritf  to  Makx  Deed  to  Execution  Pubohasxe,  and  Faii> 
UBB  OF  Such  Purchasbb  to  Pat  Amount  of  his  bid  to  the  sheri^  im* 
mediately,  does  not  at  all  affect  the  latter's  title. 

Tendeb  of  Amount  of  ExxcunoN  to  Shebiff,  after  a  sale  thereunder,  by 
the  defendant  therein,  but  before  the  execution  of  the  deed  by  the 
aheri^  or  the  payment  by  the  purchaser,  does  not  affect  the  lattar^a 
title,  or  right  to  a  deed. 

Trespass  to  try  titles,  for  damages,  and  to  recover  a  oer» 
tain  piece*  of  land.  The  opinion  states  the  points  made  on 
appeal. 

Davis  J  for  the  appellants. 

Clepper  and  JoneSj  and  Porter  and  Palmer ^  for  the  appellee. 

By  Court,  Moobe,  J.  The  manner  in  which  appellants  pre* 
sented  their  exceptions  to  appellee's  answer,  if  it  was  objection* 
able,  fully  justified  the  court  below  in  overruling  them.  The 
exceptions  were  not  presented  in  the  due  order  of  pleading. 
They  were  intermingled  in  the  replication  with  averments 
and  allegations  of  facts,  so  that  it  would  have  been  very  diffi- 
cult, if  not  impossible,  for  the  court  to  have  acted  upon  the 
one  without  reference  to  the  other.  The  replication,  indeed, 
seems  rather  to  import  that,  in  view  of  the  facts  it  alleges, 
appellee  had  no  sufiicient  defense  than  as  questioning  its  suf* 
ficiency  when  tested  by  the  averments  in  the  answer.  If  the 
exceptions,  however,  had  been  properly  taken,  there  appears 
to  be  no  reason  why  the  court  should  have  held  otherwise 
than  as  it  did. 

The  numerous  and  complicated  issues  that  were  raised  by 
the  pleadings,  were  fully  and  fairly  submitted  to  the  jury. 
And  as  there  was  evidence  to  support  their  verdict,  it  must  be 
held  to  be  conclusive. 
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The  apx)ellees  insist  that  the  land  was  in  the  hands  of 
the  receiver  at  the  date  of  the  sheriff's  levy,  and  therefore  not 
subject  to  sale  under  execution;  and  also,  that  the  sale  that 
had  been  made  of  it  by  the  receiver  was  illegal  and  void,  be- 
cause the  order  under  which  the  receiver  acted  did  not  include 
the  land.  These  positions  are  contradictory,  and  one  or  the 
other  of  them  must  be  erroneous.  The  record  of  the  case  in 
which  the  receiver  was  appointed  conclusively  shows  that  he 
had  no  authority  to  take  the  land  into  possession,  or  to  sell  it; 
and  for  this  reason  the  court,  in  that  case,  upon  the  applica- 
tion of  appellant,  set  aside  the  sale  made  by  the  receiver.  And 
we  think  the  court  correctly  held  that  its  action  in  that  case, 
on  this  question,  was  conclusive  upon  the  parties  in  this  suit; 
and  that  appellee  could  not,  therefore,  hold  or  claim  the  land 
under  or  by  virtue  of  his  purchase  of  it  from  the  receiver.  But 
as  the  land  was  not  subject  to  sale  by  the  receiver,  and  he  had 
properly  no  connection  with  or  authority  over  it,  it  remained, 
notwithstanding  his  action,  subject  to  levy  and  sale  in  satis&o- 
tion  of  appellant's  debts.  Nor  could  the  fact  that  appellee 
had  purchased  and  claimed  it  under  the  illegal  sale  by  the 
receiver  deprive  him  of  the  privilege,  in  common  with  all  other 
citizens,  of  purchasing  it,  if  properly  sold  under  a  judgment 
and  execution.  The  fact  of  the  previous  sale  by  the  receiver, 
no  doubt,  was  calculated  to  embarrass  its  sale  under  the  exe- 
cution; and  as  the  receiver's  sale  had  not  then  been  pronounced 
illegal  by  the  court,  appellee  had  an  advantage  over  other  bid- 
ders; but  the  verdict  of  the  jury  under  the  charge  forbids  us 
from  concluding  that  this  was  occasioned  by  any  wrongful  or 
fraudulent  act  on  his  part.  On  the  other  hand,  the  testimony 
conclusively  shows,  that  if  any  injury  has  resulted  to  appellant 
by  the  previous  illegal  sale  of  the  land  by  the  receiver,  it  was 
brought  about  by  his  own  act  in  pointing  it  out  and  causing  it 
to  be  sold  by  him. 

The  question  with  reference  to  the  excess  of  the  levy,  and 
the  gross  inadequacy  of  the  price  for  which  the  land  was  sold, 
was  properly  submitted  to  the  jury.  In  the  case  of  Alien  v. 
Stepharusj  18  Tex.  658,  it  is  said:  ''The  rule  laid  down  in 
the  charge  of  the  court,  and  as  it  is  generally  expressed,  is, 
that  inadequacy  of  price  at  a  sale  made  under  process  of  law 
is  not  sufficient  without  additional  circumstances  to  invalidate 
the  sale":  Livingstone  v.  Byrne j  11  Johns.  566;  Carsona  v. 
SaUy  6  Watts,  140;  Murphy  v.  McCleary,  3  Yeates,  405.  The 
charge  of  the  court  was  as  favorable  to  appellant  as,  under 
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the  authority  of  this  case,  he  could  have  asked  it.  The  jury 
were  properly  instructed,  nevertheless,  that  they  should,  in 
determining  whether  the  levy  was  excessive,  and  the  price  at 
which  the  land  was  sold  inadequate,  consider  what  encum- 
brances, if  any,  there  were  upon  it,  and  the  embarrassments 
and  suspicions  that  had  been  thrown  around  the  title  by  ap- 
pellant. Although  the  sale  was  for  a  mere  nominal  considera- 
tion in  comparison  with  the  value  of  the  land  sold,  we  cannot 
say  that  the  finding  of  the  jury  in  this  respect  is  not  strictly 
correct.  The  testimony  by  no  means  leaves  it  free  from  doubt 
whether  the  land  is  not  subject  to  encumbrances  of  a  greater 
amount  than  its  value. 

It  has  been  repeatedly  decided  by  this  court  that  the  title 
of  the  mortgagor  of  real  estate  could  be  sold  under  execution: 
Wright  V.  Henderson^  12  Tex.  48.  The  effect  of  a  mortgage  to 
secure  the  purchase-money,  executed  simultaneously  with  the 
deed  to  the  vendee,  is,  that  the  legal  title  remains  with  the 
mortgagee  or  vendor  of  the  land:  Dvmlap  v.  Wright ^  11  Tex. 
597  [62  Am.  Dec.  506];  Ballard  v.  Anderson,  18  Id.  377. 
But  we  cannot  see  that  this  in  any  manner  prevents  the  in- 
terest of  the  mortgagor  from  being  levied  upon  and  sold.  He 
has  the  same  interest  in  the  land  as  a  purchaser  who  has  a 
bond  for  title  upon  the  payment  of  the  purchase-money.  It  is 
generally  admitted,  we  believe,  that  the  interest  of  such  a  party 
may,  with  us,  be  sold  under  execution. 

The  evidence  does  not  authorize  the  conclusion  that  appel- 
lee was  cognizant,  previous  to  his  purchase  of  it,  that  the  land 
had  not  been  levied  upon  and  regularly  advertised  twenty 
days  prior  to  its  sale,  if  such  was  the  fact.  The  effort  of  ap- 
pellant to  show  that  the  execution  was  levied  upon  the  land 
at  appellee's  instance  entirely  failed.  Under  these  circum- 
stances, if  there  had  been  neither  a  levy  or  advertisement,  it 
has  been  held  that  it  would  not  affect  his  title.  The  recitals 
of  the  sheriff's  return  upon  the  execution,  although  to  be  taken 
as  prima  fade  correct,  were  not  conclusive.  The  return  also 
recited  that  legal  notice  had  been  given  of  the  sale;  there  was 
therefore  a  discrepancy  in  the  recitals.  The  sheriff  also  tes- 
tified that  he  gave  the  usual  notice.  Under  these  circum- 
stances, we  do  not  think  that  there  is  error  in  the  conclusion 
that  the  sheriff  did  not  violate  his  duty  as  a  public  officer. 
In  Frazier  v.  Moore j  11  Tex.  755,  the  sheriff's  sale  purported 
to  be  made  on  the  10th  of  November,  1845,  whereas,  the  deed 
from  the  sheriff  was  dated  November  8,  1845;  yet,  it  was  held 
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that  the  deed  was  properly  admitted,  the  jury  being  at  liberty 
to  infer  a  mistake  in  the  date. 

The  failure  of  the  sheriff  to  make  appellee  a  deed,  and  the 
fact  that  he  did  not  pay  the  amount  of  his  bid  to  the  sheriff 
immediately,  did  not  vitiate  his  right  or  title  under  his  pur- 
chase. He  was  not  bound  to  pay  the  amount  of  his  bid  until 
a  deed  was  executed  to  him.  If  he  and  the  sheriff  mutually 
consented  to  delay  the  making  of  the  title  and  payment  of  the 
money  for  a  few  days  or  weeks,  appellee  did  not  thereby  forfeit 
his  purchase.  The  sheriff,  by  the  delay,  may  have  made  him- 
self liable  for  the  amount  for  which  the  land  was  sold,  if 
appellee  subsequently  failed  to  comply.  But  if  the  sheriff 
had  the  money  when  proi)erly  called  upon  for  it  by  the  plaintiff 
in  execution,  and  the  execution  was  returned  by  him  in  due 
time,  we  cannot  perceive  that  any  other  person  than  the  pur- 
chaser could  complain  at  the  delay  in  making  the  deed.  That 
the  tender  of  the  amount  of  the  execution  to  the  sheriff  sub- 
sequently to  the  sale  of  the  land  could  not  affect  the  title  of 
the  purchaser,  is  too  manifest  to  require  comment.  In  some 
cases,  it  has  been  held  that  the  payment  of  the  execution  would 
not  affect  the  title  of  a  party  who  purchased  in  good  faith  and 
in  ignorance  of  the  previous  payment. 

But  whether  this  is  so  or  not,  it  is  beyond  doubt  that  the 
rights  of  the  purchaser  cannot  be  affected  by  any  act  of  the 
defendant  in  execution  subsequent  to  his  purchase. 

It  is  not  pretended  that  the  judgment  on  which  the  execu- 
tion issued  was  of  that  class  in  satisfaction  of  which  appellant 
was  entitled  to  the  benefit  of  the  appraisement  law;  the  fail- 
ure, therefore,  of  the  clerk  to  indorse  upon  the  execution  that 
it  should  be  collected  by  the  sale  of  property  without  appraise- 
ment^ did  not  injuriously  affect  him,  and  certainly  can  in  no 
way  affect  a  purchaser  at  a  sale  made  under  it.  There  ap- 
pearing to  be  no  error  in  the  judgment,  it  is  affirmed. 

Judgment  affirmed. 

Wherb  ExcEPnoNS  are  Taken,  Evert  Matter  or  Law  Intended  to 
BE  Relied  on  should  be  Particularly  Brought  to  Noticb  of  Court, 
and  if  this  is  not  done  such  question  will  be  considered  as  having  been  then 
waived:  Parker  ▼.  Flagg,  45  Am.  Dec.  101. 

Verdict  Found  on  Ant  Fact  or  Title  Distinotlt  Put  in  Issue  and 
tried,  and  constituting  the  foundation  of  the  verdict,  is  conclusive  upon  it; 
and  a  general  verdict  is  limited  as  to  its  conclusiveness  to  such  issues  as  neces- 
■ajrily  controlled  th«  action  of  the  jniy:  Kidd  ▼.  LaM,  76  Am.  Dea  472,  and 
note. 
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Mebx  Inadbquaot  nr  Price  is  kot  Sufficisnt  to  Srr  asids  Sale  xnn>ER 
Execution,  though  admissible  with  other  facts  to  show  fraud  in  the  sale: 
Swires  v.  BrotherUne,  80  Am.  Dec.  601;  SmUh  v.  RandaU,  65  Id.  475,  and  note 
481,  where  other  cases  in  this  series  are  collected.  The  question  of  fraud  in 
fabct  is  within  the  province  of  the  jury:  Drmhard  v.  Ingram,  73  Id.  250;  Dodd 
T.  McCrcoD,  46  Id.  301;  Anderson  v.  Burnett,  35  Id.  425,  and  note.  And  so  is 
fraudulent  intent  a  question  for  the  jury:  KuykendaU  v.  McDonald,  57  Id.  212; 
Briacoe  ▼.  Bronaugh,  46  Id.  108;  Billings  ▼.  BiUmgs,  66  Id.  319,  and  note  322, 
where  other  cases  are  collected. 

LiABiLTTT  or  Equitable  iNTEREsra  iob  Pathbut  ov  Debib:  See  note  to 
BramhaU  v.  Ferris,  67  Am.  Dec.  113»  note  120. 

Intebbst  of  Mortoaoor  mat  be  Levied  on  and  Sold  under  Bzeoc- 
noN:  De  la  Vega  v.  League,  64  Tex.  205,  213,  citing  the  principal  case. 

The  frinoifal  case  is  also  cited  to  the  point  that,  although  a  ▼endor's 
deed  may  be  absolute,  yet  if  a  mortgage  for  the  purchase-money  be  given 
back  at  the  same  time,  the  fee  will  substantially  remain  in  the  vendor,  in 
Masierson  v.  Cofien,  46  Tex.  520,  523;  to  the  point  that  a  sheriff's  deed  is  not 
essential  to  convey  title  at  an  execution  sale,  but  that  the  title  rests  upon  a 
valid  judgment  levy  and.  execution  sale  and  the  payment  of  the  money,  in 
Donn^um  v.  Tinsley,  54  Id.  362,  365;  and  to  the  point  that  a  plaintiff  in  aa 
action  of  trespass  to  try  title,  not  having  paid  the  purchase-money,  cannot 
recover  against  his  vendor  or  those  claiming  under  him  who  are  in 
in  Baker  v.  Compton,  52  Id.  252.  261. 
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[26  TEXAS,  685.] 

Married  Woman  hat  Make  Power  of  AnoRNKr.  Married  wvxmaa  may^ 
jointly  with  her  husband,  give  a  power  of  attorney  to  convey  her  sepamte 
estate,  and  such  power,  when  acknowledged  in  the  manner  preecribed  by 
the  statute  for  passing  the  estate  of  married  women,  will  be  good  and 
effectual  to  enable  the  attorney  to  convey. 

AXTORNET  IN  FaCT  OF    MaRRIED  WOMAN,   TO    MaKB    BkKD^   IB    COKraTm 

TO  Acknowledge  the  same  for  registration. 

OlBTIFIOATE    OF   ACKNOWLEDOHENT    MUST    StATB   THAT   AjVBWXEt  OF  WlV- 

HESS  WERE  Sworn  to  before  the  officer  taking  the  aoknowledgmanib 

Tbbspass  to  try  titles.    The  opinion  states  the  oaae. 

Moortj  for  the  appellant. 

Walker  J  for  the  appellees. 

By  Court,  Wheeler,  C.  J.  The  ruling  of  the  oowt  ezolud* 
ing  the  power  of  attorney  and  deed  of  Perei  and  wife,  convey- 
ing the  property  of  the  latter,  proceeded  upon  the  ground  that 
a  married  woman  cannot,  jointly  with  her  hushand,  make  a 
valid  conveyance  of  lands  by  an  attorney  in  fact.  In  this 
opinion,  we  think,  the  court  erred.  To  hold  that  a  married 
woman  cannot  convey  her  separate  property,  except  by  deed, 
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would  be,  we  think,  to  give  the  statute  too  narrow  and  literal 
a  constmction  to  comport  with  the  previous  decisions  of  the 
court  or  the  intention  of  the  statute.  It  has  never  been 
questioned  that  a  married  woman  may  create  a  charge  or  en- 
cumbrance upon  her  estate,  though  the  statute,  in  terms,  pro- 
vides only  the  mode  of  disposing  of  it:  Hart.  Dig.,  art.  173. 
The  ability  to  give  a  valid  power  to  convey  may  be  essential 
as  a  means  to  the  exercise  of  the  power  of  disposition,  and 
therefore  highly  advantageous  to  those  for  whose  benefit  the 
statute  was  enacted.  It  is  believed  to  have  been  the  contem- 
poraneous construction  of  the  statute,  and  the  practice  under 
it  for  married  women  thus  to  convey;  and  to  hold  such  con- 
veyance void  would  be  to  unsettle  many  estates.  Under  a 
statute  similar  to  our  own,  the  supreme  court  of  Pennsylvania 
has  held  that  a  married  woman  may,  jointly  with  her  hus- 
band, give  a  power  to  convey  lands,  and  that  such  power, 
when  acknowledged  in  the  manner  prescribed  by  the  statute 
for  passing  the  estate  of  mariied  women,  will  be  good  and 
effectual  to  enable  the  attorney  to  convey:  Fulweiler  v.  Baugher^ 
15  Serg.  &  R.  55.  In  regard  to  her  separate  property,  a  mar- 
ried woman  is  generally  treated  as  a  feme  sole.  The  ac- 
knowledgment prescribed  by  the  statute  is  for  her  protection; 
and  when  that  is  made  to  the  power  of  attorney,  the  object  of 
the  statute  has  been  as  effectually  attained  as  if  made  to  her 
deed  of  conveyance.  We  think  the  court  erred  in  excluding 
the  evidence. 

The  court  excluded  the  deed  executed  by  the  attorney,  upon 
the  ground  that  it  was  not  competent  for  the  attorney  to  ac- 
knowledge the  deed  for  registration.  And  in  this  we  think 
the  court  erred.  The  power  to  convey  confers  the  authority 
to  complete  the  execution  of  the  deed  of  conveyance.  The  at- 
torney has  authority  to  do  that  which  is  necessary  to  render 
the  deed  good  and  effectual  to  perfect  the  right  and  title  of  the 
grantee;  and  to  that  end  he  must  have  authority  to  acknowl- 
edge the  deed  for  registration. 

It  does  not  appear  by  the  certificate  of  the  oflScer  that  the 
answers  of  the  witness  Berry  were  sworn  to  before  him;  and  in 
this  respect  the  certificate  was  insuflScient:  Chapman  v.  Aliens 
15  Tex.  278;  Hart.  Dig.,  art.  727.  Though  this  was  not  the 
ground  of  objection  taken  at  the  trial,  as  it  may  be  taken  upon 
another  trial  it  is  indicated  in  order  that  if  deemed  essential 
it  may  be  obviated. 

As  the  case  in  effect  was  disposed  of  by  the  rulings  of  the 
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court,  excluding  the  deeds  and  iDstruments  of  conveyance  of- 
fered by  the  plaintiff,  it  is  unnecessary  to  consider  other  ob- 
jections to  evidence  which  may  be  obviated,  or  to  revise  the 
judgment  in  reference  to  other  questions  which  may  arise  for 
decision  upon  another  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur* 
ther  proceedings. 

Reversed  and  remanded. 

Moore,  J.,  did  not  sit  in  this  case. 


Iw  Fkms  Oovsbt  oak  Act  bt  Agent  at  All  in  Belling  or  tnasferring 
faer  property,  there  ia  but  one  mode  by  which  sach  agency  can  be  createdp 
and  that  ia  by  deed  signed  by  herself  and  husband,  and  acknowledged  in  tha 
aame  manner  that  her  conveyance  must  be  acknowledged  in  order  to  transfer 
her  title  to  the  purchaser:  Long  v.  HicJdngboUom,  64  Am.  Dec.  lid. 

Thb  frincepal  case  is  cited  in  Cannon  v.  BoutweU,  53  Tex.  627»  to  th» 
point  that  the  husband  and  wife  may,  by  executing  and  acknowledging  the  in- 
fltrument  in  the  mode  prescribed  for  conveyances,  empower  an  agent  to  con- 
vey the  wife's  separate  property;  but  the  power  of  attorney,  although  dearlj 
assented  to  by  the  husband,  wUl  be  ineffectual  if  made  by  the  wife  alone. 
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\76  TlXAB,  708.1 
OOKSTITDTIOKAL  PROVIBIOK  GUARANTEEING  TO  EVSRT  CiTIZSN  SpEXDT  AHB 

PuBLio  Trial  in  all  criminal  accusations,  is  intended  to  prevent  the  gov- 
ernment from  oppressing  its  citizens,  by  holding  criminal  prosecutions 
suspended  over  them,  and  to  prevent  dday  in  the  administration  of  jus- 
tice by  obliging  the  courts  to  proceed  with  dispatch  in  the  trial  of  crimi- 
nal charges. 

OONSTITXTTIONAL    GnARAKTT    OV    SpEEDT    AND   PuBLIO   TrIAL  OF  CbDOHAL 

Charges  dobs  not  Mean  that,  in  all  the  possible  vicissitudes  of  human 
affairs,  a  person  who  is  accused  of  a  crime  shall  have  a  speedy  and  publie 
trial  in  due  form  of  law,  because  there  may  be  times  when  the  civil  ad- 
ministration will  be  suspended  by  the  force  of  uncontrollable  circum- 
stances. 

Constitutional  Provision  Guaranteeing  Speedy  Trial  to  Person  Ac- 
cused OP  Crdib  extends  to  all  grades  of  crime,  but  it  cannot  be  held  t# 
place  the  accused  upon  such  vantage  ground  that  the  state  cannot  de- 
mand from  him  such  services  as,  under  the  circumstances  of  the  country, 
he  ought  for  the  public  good,  or  public  safety,  to  render. 

KuTHSR  State  op  Texas  or  cIonpederate  States  have,  bt  thub  liiu- 
tart  Laws,  exi^epted  prom  Service  persons  who  are  under  bond  te 
answer  criminal  charges,  but  those  laws  must  be  held  to  operate  only  oa 
persona  who  are  enjoying  the  rights  of  citizens,  and  in  tb«  ezeraao  of 
personal  liberty. 
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PXRflON  UNDSB  B0ND8  TO  ANSWER  CRIMINAL  AoCfUSATION,  BEING  IN  ACTUAL 

Enjoyment  of  personal  freedom,  for  the  time  being,  he  may  be  required 
by  the  state  to  render  any  service  not  inconsistent  with  the  qualification 
which  has  been  by  law  imposed  upon  his  right  to  enjoy  his  freedom,  not 
inconsistent  with  the  law  for  the  punishment  of  crime,  and  with  the 
action  taken  in  his  case. 

MnJTABT  Officer  having  in  his  CuerroDT  Person  under  Bonds  to  An- 
swer Criminal  Charge  may  be  required,  by  a  writ  from  the  proper 
court,  to  bring  the  party  into  court  for  trial,  and  it  would  be  the  officer's 
duty  to  obey  the  writ. 

Pbbson  under  Bonds  to  Answer  Criminal  Charge  mat  be  Required  to 
Serve  in  the  army  of  the  state  or  the  Confederate  army,  and  his  oblige* 
tion  to  appear  for  trial  does  not  exempt  him  from  this  obligation. 

Thb  opinion  states  the  case. 

N.  O.  SMby,  attorney-general,  for  the  respondent. 

By  Court,  Bell,  J.  Application  to  be  discharged  from  the 
restraint  in  which  the  applicant  alleges  that  he  is  held  bj 
S.  M.  Warner. 

We  have  given  the  case  of  the  applicant  all  the  considera- 
tion possible,  in  view  of  the  circumstances  under  which  it  has 
been  presented  to  us;  and  we  are  of  opinion  that  the  applicant 
ought  to  be  remanded  into  the  official  custody  of  the  respond- 
ent, S.  M.  Warner. 

The  questions  involved  in  the  case  are  of  great  magnitude, 
and  they  cannot,  by  any  means,  be  said  to  be  free  from  diffi- 
culty. Some  of  the  most  important  rights  of  the  citizen,  some 
of  his  highest  duties  to  the  state,  the  public  policy  of  the  state 
in  respect  to  the  punishment  of  high  crimes,  and  the  relation 
between  the  state  government  and  the  Confederate  government, 
are,  to  a  certain  extent,  concerned  in  the  decision  of  a  case  like 
the  present.  The  constitutions  of  the  state  and  of  the  Confed- 
erate States  guarantee  to  every  citizen  a  speedy  and  public 
trial  "  in  all  criminal  accusations."  This  provision  of  our  con- 
stitutions must  receive  a  reasonable  interpretation.  It  cannot 
be  held  to  mean  that  in  all  the  possible  vicissitudes  of  human 
affairs,  a  person  who  is  accused  of  a  crime  shall  have  a  speedy 
and  public  trial  in  due  form  of  law,  because  there  may  be  times 
when  the  civil  administration  will  be  suspended  by  the  force 
of  uncontrollable  circumstances.  This  constitutional  provis- 
ion was  adopted  upon  general  considerations  growing  out  of 
the  experience  of  past  times,  and  was  intended  to  prevent  the 
government  from  oppressing  the  citizen  by  holding  criminal 
prosecutions  suspended  over  him  for  an  indefinite  time;  and 
it  was  also  intended  to  prevent  delays  in  the  customary  ad- 
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ministration  of  justice,  by  imposing  upon  the  judicial  tribu- 
nals an  obligation  to  proceed  with  reasonable  dispatch  in  the 
trial  of  criminal  accusations. 

The  constitutional  provision  to  which  allusion  has  been 
made  applies  to  all  criminal  accusations,  without  respect  to 
the  grade  of  the  crime  of  which  the  accused  may  stand  charged; 
and  it  would  follow,  that  if  one  who  is  accused  of  a  felony  has 
a  constitutional  right  to  a  speedy  trial,  so  that  the  service  which 
a  citizen  may  be  required  to  render  to  the  state  cannot  be  ex- 
acted from  him  during  the  pendency  of  the  accusation,  so  every 
other  person  who  might  happen  to  be  accused  of  any  offense 
against  the  law,  though  it  were  only  a  misdemeanor  or  petty 
offense,  would  have  the  same  constitutional  right. 

We  are  of  opinion,  therefore,  that  the  provision  of  the  con- 
stitution which  secures  to  the  accused  the  right  to  a  speedy 
trial  in  all.  criminal  accusations,  while  it  is  intended  for  the 
protection  of  the  citizen  against  oppression  and  unreasonable 
and  unnecessary  delays  in  the  administration  of  justice,  does 
not  place  him  upon  such  a  vantage  ground  that  the  state  can- 
not demand  from  him  such  services  as,  under  the  circum- 
stances of  the  country,  he  ought,  for  the  public  good,  or  the 
public  safety,  to  render.  It  is  undoubtedly  true  that  it  is  the 
policy  of  the  state  to  bring  to  trial  persons  who  may  be  accused 
of  high  crimes.  In  times  of  peace,  this  is  one  of  the  highest 
duties  which  the  state  owes  to  itself  or  to  the  people.  But 
this  policy  and  this  duty  are  not  so  supreme  as  to  override  all 
other  considerations,  and  remain  beyond  and  above  the  influ- 
ence of  circumstances.  They  spring  out  of  regard  for  the 
public  welfare,  and  may  be  modified  by  considerationB  nearly 
touching  the  public  safety. 

The  legislature,  at  its  last  regular  session,  passed  an  act 
providing  that  the  bonds  and  recognizances  of  persons  accused 
of  misdemeanors,  and  the  bonds  and  recognizances  of  their 
sureties,  and  of  witnesses  in  such  cases,  should  not  be  forfeited 
while  such  persons  were  in  the  military  service  of  the  Confed- 
erate States  or  of  this  state.  This  act  was  passed  before  the 
conscript  laws  were  enacted,  and  while  the  armies  of  the  Con- 
federacy were  being  formed  by  the  voluntary  enlistment  of 
the  people.  The  act  was  doubtless  intended  to  encourage  en- 
listments, by  giving  assurance  to  those  persons  to  whom  it  re- 
ferred that  they  would  suffer  no  pecuniary  detriment  at  the 
hands  of  the  state  while  in  the  military  service.  I  think  it 
may  also  safely  be  said  that  the  act  contains  a  clear  impli- 
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cation  that  the  state,  at  that  time,  did  not  think  proper  to  hold 
out  anj  encouragement  to  persons  accused  of  high  crimes 
(felonies)  to  enter  into  the  military  service.  But  since  the 
statute  referred  to  was  passed,  the  circumstances  of  the 
country  have  changed;  the  conscript  laws  have  been  enacted, 
have  been  held  by  this  court  to  be  constitutional,  and  are 
therefore  to  be  treated  as  the  law  of  the  land,  to  which  the 
state  of  Texas  has  given  assent. 

It  is  held  that  the  right  of  the  Confederate  States  to  compel 
the  citizens  of  the  states  to  do  military  service  is  superior  to  the 
right  of  the  state  over  her  militia.  It  follows  that  if  the  state 
of  Texas  can  require  the  applicant  in  this  case  to  do  military 
service  as  a  militiaman,  the  Confederate  States  can  also  require 
him  to  do  military  service  in  the  army  of  the  Confederacy,  in 
obedience  to  the  conscript  law.  The  state,  by  her  militia  law, 
has  not  exempted  from  service  persons  who  are  under  bond  to 
answer  criminal  accusations  of  any  kind;  neither  does  the 
exemption  law  of  the  Confederate  States  excuse  such  persons 
from  service.  But  we  are  of  opinion  that,  by  necessary  con- 
struction, the  militia  law  of  the  state  and  the  conscript  laws 
must  be  held  to  operate  only  on  persons  who  are  enjoying  the 
lights  of  citizens,  and  in  the  exercise  of  personal  freedom. 
We  cannot  suppose  that  the  officers  appointed  by  the  state  to 
enroll  the  militia,  nor  the  enrolling  officers  of  the  Confederate 
States  could  go  into  the  jails  and  discharge  persons  accused 
of  crimes,  from  custody,  for  the  purpose  of  placing  them  in 
the  military  service.  And  this,  because  such  persons  are  in 
the  hands  of  civil  officers,  in  obedience  to  the  mandate  of  the 
civil  tribunals  and  of  the  laws,  and  it  cannot  be  supposed  that 
the  state,  or  the  Confederate  States,  intends  any  interference 
by  the  military  with  the  civil  authority,  much  less  to  make  the 
civil  authority,  which  is  already  in  action,  subordinate  to 
the  subsequent  demand  of  the  military  authority.  It  may 
then  be  said  that  one  who  is  under  bond  to  appear  before  the 
civil  tribunals  is,  to  a  certain  extent,  in  the  custody  of  the 
tribunal  or  of  the  law.  This  is  true,  and  may,  perhaps,  fur- 
ther the  solution  of  the  questions  involved  in  a  case  like  the 
present.  Being  in  the  actual  enjoyment  of  personal  freedom, 
for  the  time  being,  the  party  may  be  required  by  the  state  to 
render  any  service  not  inconsistent  with  the  qualification 
which  has  been,  by  law,  imposed  upon  the  right  of  the  party 
to  enjoy  his  freedom,  and  not  inconsistent  with  the  policy 
which  the  state  has  declared  by  her  general  law  for  the  punish- 
ment of  crimes,  and  by  the  action  which  has  been  taken  in 
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the  particular  case.  We  do  not  doubt  that,  if  the  district  court 
were  now  in  seesion  in  the  county  of  Smith,  the  judge  of  the 
court  could  issue  the  proper  writ  to  the  military  oflScer  having 
the  applicant  in  a  camp  of  instruction  within  the  jurisdiction 
of  the  court,  requiring  him  to  bring  the  party  into  court  for 
trial;  and  it  would  be  the  duty  of  the  ofiQcer  to  obey  the  writ. 
It  may  also  be  the  duty  of  the  military  officer,  having 
knowledge  of  the  fact  that  a  conscript  under  his  command  is 
under  bond  to  appear  before  one  of  the  state  courts,  to  send 
the  party  before  the  court  to  answer  the  accusation,  and  to 
comply  with  the  condition  of  his  bond;  but  this  may  be  a 
duty  which  the  courts  will  not  undertake  prospectively  to  com- 
pel the  officer  to  discharge. 

If  we  hold  that  the  mere  fact  that  the  party  is  under  bond 
for  his  appearance  to  answer  a  charge  of  felony  exempts  him 
from  military  service  during  the  pendency  of  the  accusation,  it 
would  follow  that  all  witnesses,  both  for  the  state  and  the  de- 
fendant, who  are  under  recognizance  or  bond  for  their  appear- 
ance, must  also  be  held  to  be  exempt;  and  we  can  see  no  very 
clear  ground  on  which  we  can  say  that  all  persons  who  are 
under  bond  or  recognizance  for  their  appearance  to  answer 
charges  of  misdemeanjors,  and  their  witnesses  and  the  state's 
witnesses  in  such  cases,  are  not  legally  in  the  same  category. 
We  do  not  see  our  way  clear  to  go  to  this  length,  and  we  can- 
not see  how  to  stop  short  of  it,  except  upon  the  principle  that, 
while  a  party  is  in  the  actual  enjoyment  of  his  freedom  as  a 
citizen,  he  may  be  required  to  do  such  services  as  other  citi- 
zens are  required  to  do;  and  that  the  military  authorities 
ought,  as  far  as  possible,  to  yield  obedience  to  the  civil  tri- 
bunals, and  assist  them  in  bringing  offenders  against  the  laws 
to  punishment. 

Upon  the  views  here  suggested,  the  applicant  is  remanded 
into  the  custody  of  the  respondent,  S.  M.  Warner. 

This  case  has  been  submitted  to  us  amidst  a  pressure  of 
other  business,  on  the  eve  of  the  adjournment  of  the  court,  and 
without  argument  or  investigation  by  counsel.  We  have  felt 
the  magnitude  of  the  questions,  and  regret  that  we  have  not 
been  able  to  give  them  the  thorough  investigation,  with  refer- 
ence to  authorities,  to  which  their  importance  and  the  consid- 
erations involved  entitle  them. 

Applicant  remanded.  

Constitutional  GuAHANrr  or  Sfbxdt  Trial  to  Aoouskdi  See  Nbom 
r.  State,  41  Am.  Dec.  601,  and  note  60i^  where  the  mibjeot  ia  i^fiWTitgf^  ftt 
langth. 
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AlBED   V.    MONTAGIJE. 

[26  TSXA8,  782.] 

Whkbb  Shkbiw  Sxlls  at  ExxounoN  Land  Ltinq  Pabtlt  dc  ma  Own 
Coxmrr  and  Partlt  in  Adjoinxng  County,  the  lale,  ao  far  as  it  relatai 
to  land  lying  in  his  own  county,  is  valid,  and  as  to  the  remainder  it  is 
void. 

Whzkb  Onb  Attempts  to  Skll  Mors  than  He  has  Right  and  Title  to 
CoNTBT,  the  sale,  though  void  as  to  the  excess,  is  good  for  that  to  which 
the  vendor  had  title. 

Thb  opinion  states  the  case. 

MUUy  for  the  plaintiff  in  error. 
Morrill^  for  the  defendant  in  error. 

By  Court,  Wheelbb,  C.  J.  It  is  manifest  that  the  charge 
of  the  court  to  the  effect  that  if  a  part  of  the  land  lay  in  Gray- 
son County,  the  sale  was  void,  and  the  defendant  acquired  no 
right  under  his  purchase,  was  decisive  of  the  case.  And  in 
this  opinion  we  think  the  court  erred.  It  is  true  that  the 
sheriff  of  Fannin  County  had  not  the  power  by  virtue  of  the 
execution  in  his  hands  to  sell  land  in  the  county  of  Orayson. 
And  as  to  that  part  of  the  land  situated  in.  the  latter  county, 
the  sale  was  ineffectual  to  pass  the  title.  But  it  does  not  follow 
that  the  sale  was  not  good  and  effectual  to  pass  the  title  to 
that  portion  of  the  land  situated  in  the  county  of  Fannin. 
We  see  no  cause  to  question  that  it  was.  Undoubtedly,  the 
sheriff  had  authority  to  sell  that  part  of  the  tract.  And  it  is 
not  perceived  that  his  including  more  land  than  he  had  au- 
thority to  sell  affected  the  validity  of  the  sale  as  to  that  to  which 
his  power  extended.  The  whole  did  not  sell  for  an  amount  suf- 
ficient to  satisfy  the  execution,  and  the  part  which  the  sheriff 
had  the  power  to  sell  was  capable  of  being  certainly  ascertained. 
Including  more  cannot  have  operated  an  injury  to  the  defend- 
ant in  execution.  It  did  not  diminish,  but  doubtless  enhanced, 
the  price  at  which  the  sale  was  effected,  and  thus  was  a  benefit 
instead  of  an  injury  to  the  debtor.  The  purchaser  was  the 
only  person  likely  to  be  injured.  When  one  attempts  to  sell 
more  than  he  has  right  and  title  to  convey,  the  sale,  though 
void  for  the  excess,  is  good  for  that  to  which  the  vendor  had 
title.  So  if  an  attorney  in  fact  under  a  power  to  sell  should 
make  sale  to  the  extent  of  his  authority,  and  beyond  it,  so  as 
to  include  more  land  than  he  had  authority  to  sell,  the  sale 
would  be  void  only  for  the  excess,  but  good  to  the  extent  of 
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his  authority,  if  the  excess  was  capable  of  being  clearly  as- 
certained. The  execution  of  the  power  is  held  good  so  far  as 
it  is  authorized  by  the  power,  and  void  as  to  the  residue:  Story 
on  Agency,  sees.  166  et  seq.  The  sheriff  derives  his  authority 
from  the  law,  and  in  its  execution  it  would  seem  that  the  same 
principle  will  apply,  where,  as  in  this  case,  no  injury  has  re- 
sulted to  the  debtor.  The  extent  of  his  authority  was  clearly 
defined,  and  the  excess  capable  of  being  certainly  ascertained. 
To  the  extent  to  which  he  rightly  executed  the  power,  it  was 
good  and  effectual  to  pass  the  title. 

As  the  charge  of  the  court  in  question  evidently  controlled 
the  decision  of  the  case,  and  the  question  of  limitation,  in  the 
view  we  have  taken  of  the  title,  may  not  arise  upon  another 
trial,  it  is  unnecessary  to  revise  the  rulings  of  the  court  upon 
the  evidence  offered  in  support  of  the  plea. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


BzBOunoN  S^LB  on  MoBTOAQB  OT  Laitd  lying  partly  in  each  of  two  oooa* 
tias  oonfen  title  to  only  so  much  thereof  as  liei  in  the  aheEifTt  own  oonntj: 
Menffe$  t.  OyBter,  39  Am.  Deo.  66;  Caanday  t.  NorrU,  49  Tex.  013;  dting 
the  principal 
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r27  Tkxab,  S.] 

Pbomibsort  Notb  mat  bb  Avon>ED  in  Toto  iob  Fbaud,  in  the  handa  of 

the  payee,  where  the  maker,  who  was  an  illiterate  man,  signed  it  aftw 
it  was  read  over  to  him  as  bearing  a  different  and  leas  rate  of  interest 
than  that  expressed  upon  its  face. 

Action  upon  a  promissory  note,  brought  by  the  payees,  A.  B. 
Stacy  and  Osborn  Wells,  against  the  maker,  John  V.  Roes. 
Ross  answered  under  oath,  claiming  that  the  note  was  obtained 
from  him  by  fraud,  in  that  he  had  agreed  to  execute  the  note, 
for  the  principal  sum  expressed  upon  its  face,  at  five  per  cent 
per  annum  interest,  but  that  Stacy,  who  drew  up  the  note, 
read  it  to  the  defendant,  who  was  an  illiterate  man,  as  bearing 
five  per  cent,  when  it  was  in  fact  drawn  for  eight.  The  defend- 
ant introduced  evidence  in  support  of  his  plea,  and  the  court 
instructed  the  jury  that  if  they  believed  from  the  evidence 
that  the  note  was  obtained  as  alleged  in  the  answer,  they 
should  find  for  the  defendant.  The  plaintiffs  asked  the  court 
to  charge  that,  even  if  the  note  was  obtained  as  alleged  by  the 
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defendant,  it  was  good  for  the  principal,  and  only  void  as  to 
the  interest,  but  the  court  refused  to  give  the  instruction.  The 
jury  found  for  the  defendant.  The  plaintiffs  moved  for  a  new 
trial,  which  was  overruled,  whereupon  they  sued  out  a  writ  of 
error. 

Donley  and  Andersofiy  for  the  plaintiffs  in  error. 
ChUnn  and  Everett,  for  the  defendant  in  error. 

By  Court,  Wheelbb,  C.  J.  The  plea,  supported  by  the  affi- 
davit of  the  defendant,  in  effect  denies  the  execution  of  the 
note,  as  set  out  in  the  petition.  It  sets  out  specially  the  facts 
which,  in  the  case  of  a  specialty,  would  be  sufficient  to  support 
the  plea  of  non  est  factum.  That  plea  is  proper  when  the  deed 
varies  from  that  declared  on,  or  when  it  was  void  ab  initio;  as 
when  it  was  obtained  by  fraud,  or  when  a  different  instrument 
was  substituted  for  the  one  which  the  defendant  supposed  he 
was  executing:  Van  Valkenhwrgh  v.  Rouky  12  Johns.  337;  Phelps 
V.  Decker  J  10  Mass.  267,  274.  ''If  a  deed  be  misread,  or  mis- 
expounded  to  an  unlettered  man,  this  may  be  shown  on  nan 
est  factum,  because  he  has  never  assented  to  the  contract": 
Per  Spencer,  J.,  Van  Valkenburgh  v.  Rouk,  supra. 

As  respects  the  liability  of  the  defendant  on  the  contract,  it 
can  make  no  difference  that  it  is  not  a  specialty,  but  a  simple 
contract.  Fraud  will  equally  avoid  the  contract.  The  note 
having  been  read  to  the  defendant  as  for  a  different  and  less 
amount  than  expressed  upon  its  face,  and  being  an  unlettered 
man,  he  was  imposed  upon  and  really  signed  a  different  note 
from  that  which  he  supposed  he  was  signing.  Under  these 
circumstances,  he  cannot  be  said  to  have  given  his  assent  to 
the  contract,  and  is  not  bound  by  it.  The  evidence  fully 
establishes  the  truth  of  the  plea.  The  question  of  the  fraudu- 
lent misreading  of  the  note  was  distinctly  submitted  to  the 
jury  by  the  charge  of  the  court,  and  their  finding  affirms  the 
misrepresentation  and  imposition  practiced  upon  the  defend- 
ant He  cannot  be  held  bound  by  a  contract  to  which  his 
signature  was  thus  obtained,  and  to  which  he  had  never  as- 
sented. 

Judgment  affirmed. 

PBOMnsoBT  Nora  mat  bi  Avon>XD  nr  Patxx's  HAiriNi  loa  Fraud  di 
ITS  IncKFTiON:  KifkUmd  v.  LoO,  33  Am.  Deo.  435;  HcmUUm  t.  Seuffi  Adm\ 
69  Id.  460;  and  lee  Otuhee  ▼.  LeaviU^  63  Id.  1 16.  Whether  it  may  be  AToided 
in  the  hands  of  a  bonaJid$  holder  for  yalne  before  maturity,  lee  mdffWi^  t. 
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Farmers"  Bank,  14  Am.  Dee.  681 ;  Mulford  v.  Shepard,  33  Id.  432;  FUher  r.  Le- 
land,  50  Id.  805;  McbUy  v.  Ryan,  56  Id.  488;  and  see  Morgan  v.  Tarborough^ 
83  Id.  553;  Clapp  v.  Cmnty  qf  Cedar,  68  Id.  678;  DaxM  v.  BartleU,  80  Id.  375. 
As  to  avoiding  contracts  in  general  for  fraud,  see  Clem  ▼.  Newoattle  etc  R.  R.^ 
68  Id.  653.  and  note;  Cfoodwin  ▼.  Hammond,  73  Id.  574. 


HoLLiMAN  V.  Carroll's  Administrators. 

[27  Texas,  28.J 
SuRgriM  ON  Shxrht's  Ovitoial  Bond  abb  Liablb  tor  Tbespass  Ck>MiiimD 
BT  SHKBiTf ,  in  taking  the  property  of  one  in  attempting  to  execute  a 
Talid  process  of  execution  against  another,  although  it  seems  the  sureties 
would  not  be  liable  if  the  sheriff  had  taken  the  property  without  any 
process. 

Action  originally  brought  by  Eliza  Carroll,  and  carried  on 
after  her  death  by  her  administrator,  against  Fountain  Holli* 
man,  sheriff  of  Jasper  County,  and  the  sureties  on  his  ofScial 
bond.  It  was  claimed  that  HoUiman,  as  sheriff,  had  taken 
two  negro  girls  belonging  to  the  plaintiff,  under  executions  in 
fEtvor  of  one  Pedigo,  against  Catherine  A.  Martin  and  Mary  J. 
Ford.  The  jury  were  instructed  that,  if  the  negroes  belonged 
to  the  plaintiff,  and  not  to  the  defendants  in  execution,  they 
should  find  for  the  plaintiff.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  judgment  was  rendered  accordingly.  A  mo> 
tion  for  a  new  trial  was  overruled,  whereupon  the  defendants 
sued  out  a  writ  of  error. 

S.  M.  Hyde,  for  the  plaintiffs  in  error. 

Moore  and  Walker^  for  the  defendant  in  error. 

By  Court,  Wheeler,  C.  J.  The  only  question  presented  bj 
the  record  is,  whether  the  sureties  of  the  sheriff,  on  his  official 
bond,  are  liable  for  a  trespass  committed  by  the  sheriff  in  tak- 
ing the  goods  of  the  plaintiff,  in  an  attempt  to  execute  valid 
process  issued  against  the  property  of  another. 

Upon  this  question  the  authorities  are  conflicting.  In 
Crocker  on  Sheriffs,  it  is  laid  down  that  they  are  liable,  and 
he  refers  to  the  case  of  the  People  v.  Schuyler,  decided  by  the 
court  of  appeals  of  New  York,  4  N.  Y.  173.  The  subject  was 
very  fully  examined  by  the  court  in  that  case,  and  the  liability 
of  the  sureties  maintained  upon  reasons  which  apply  equally 
to  the  terms  and  conditions  of  the  bond  in  thia  case.  The  case 
of  Carmack  v.  Commonwealth^  5  Binn.  184,  is  also  a  weli-con« 
sidered  case,  maintaining  the  same  doctrine  upon  a  sheriff's 
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bond,  containing  substantially  the  same  stipulations  as  the 
bond  in  this  case.  The  same  doctrine  has  been  maintained  in 
Kentucky:  Forsythe  v.  Ellis,  4  J.  J.  Marsh.  299  [20  Am.  Dec. 
218].  And  other  concurring  authorities  are  referred  to  by  the 
court  in  support  of  their  decisions  in  the  case  of  the  People  v. 
Schuyler,  4  N.  Y.  182. 

The  sheriff  received  the  process  in  virtue  of  his  oflSce.  His 
sureties  undertook  that  he  would  "  well  and  truly  "  execute 
the  process.  This  he  failed  to  do,  to  the  injury  of  the  plaintiff. 
He  was  guilty  of  malfeasance  in  attempting  to  perform  an  of- 
ficial duty;  and  we  think,  with  the  court  in  the  case  last  cited, 
that  upon  principle  and  upon  grounds  of  public  policy,  the  re- 
sponsibility of  his  sureties  should  be  different  from  those  they 
would  incur  if  the  sheriff  had  seized  the  goods  of  the  plaintiff 
without  any  process  whatever.  In  that  case,  as  was  said,  he 
would  act  in  his  own  right,  and  might  be  resisted  as  any  other 
wrong-doer.  In  the  present,  he  was  put  in  motion  by  legal  au- 
thority invoked  in  behalf  of  others,  and  could  compel  the  power 
of  the  county  to  aid  him  in  its  execution.  His  official  charac- 
ter would  forbid  opposition.  We  think  the  weight  of  authority 
and  principle  concur  in  holding  his  sureties  responsible  for  his 
malfeasance.  The  court  below  so  held,  and  we  are  of  opinion 
that  the  judgment  be  affirmed. 

Judgment  affirmed. 

MooRBy  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


SuBxnxB  ON  Shxbifv's  Bond  arb  Liable  iob  Lktt  or  ExxounoH  oh 
PSOPBBTT  ow  Strangsb  TO  Writ:  Koto  to  CommonweoWi  v.  CoU^  46  Am.  Deo. 
615;  contra:  State  ▼.  Cmtover^  78  Id.  54;  or  for  his  trespass  in  seizing  property 
exempt  from  ezecntion:  StaU  v.  Moore,  61  Id.  563. 

Thb  principal  cask  is  cited  in  Fvndky  v.  MUcheU,  50  Tex.  147,  to  thci 
point  that  the  defendant  in  a  sequestration  suit,  who  is  denied  the  statutory 
privilege  of  replevying  the  sequestered  property,  has  the  right  to  recover  of 
the  officer  and  his  sureties  denying  such  right,  all  actual  damages  resulting 
from  the  loss  of  the  use  of  such  property. 


Brown  v.  Christie. 

[27  Tbxas,  78.J 

CKusdllnHi  Salb  OP  Land  is  Illegal  ip  not  Made  at  Tdcb  Rbquibbd 
BY  Law,  and,  it  seems,  should  be  set  aside  by  the  probate  court;  and  if 
improperly  confirmed  by  the  probate  court,  its  judgment  may  be  corrected 
by  a  (Urect  proceeding  instituted  for  that  purpose  by  any  one  having  aa 
intnett  in  the  matter. 
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Guardian's  Sale  ot  Lakd  cannot,  ajtib  CoNrnucATioN  bt  Pbobats 
Court,  bb  Collaterally  Attacked  as  Illegal,  in  an  action  for  the 
land  brought  by  one  who,  in  good  faith,  derives  title  from  the  pnrchaaer 
at  such  sale,  because  the  lale  was  not  made  at  the  time  required  by  law. 

Trespass  to  try  title.  The  plaintiff  claimed  by  mesne  con- 
veyances from  the  purchaser  at  a  guardian's  sale  made  by  one 
Vansickle,  as  guardian,  under  an  order  of  the  probate  court, 
and  confirmed  by  the  court.  The  defendant  alleged  that  the 
sale  was  void,  because  it  was  not  made  on  the  first  Tuesday  of 
the  month,  as  required  by  law,  and  without  an  order  of  the 
probate  court  appointing  the  day  of  the  sale.  The  court 
charged  the  jury  to  find  for  the  defendant,  unless  it  clearly 
appeared  from  the  evidence  that  the  sale  by  the  guardian  was 
made  on  the  first  Tuesday  of  the  month.  The  defendant  had 
a  verdict  and  judgment.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  sued  out  a  writ  of  error. 

/.  C.  Robertson  and  T.  W.  Jones^  for  the  plaintiff  in  error. 

Armstrong  and  Parsons,  for  the  defendant  in  error. 

By  Court,  Moore,  J.  The  charge  of  the  court  below  to  the 
jury  required  them  to  find  for  the  defendant,  unless  it  clearly 
appeared  from  the  evidence  that  the  sale  by  Vansickle,  as  guar- 
dian, was  made  on  the  first  Tuesday  of  the  month.  If  the 
instruction  given  by  the  learned  judge  who  presided  upon  the 
trial  of  this  cause  was  in  this  particular  correct,  we  should,  as 
there  is  testimony  to  support  the  verdict,  feel  constrained  to 
affirm  the  judgment,  although  there  is,  we  think,  a  strong  pre- 
ponderance of  testimony  against  their  finding.  We  are  of  the 
opinion,  however,  that  the  charge  of  the  court  was,  with  refer- 
ence to  the  facts  of  this  case,  erroneous. 

In  the  case  of  Howard  v.  North,  5  Tex.  290  [51  Am.  Dec. 
769],  this  court  held  that  a  sale  of  land  under  execution  by 
the  sheriff,  unless  on  the  first  Tuesday  in  the  month,  is  an 
absolute  nullity.  And  in  the  subsequent  case  of  Peters  v. 
Caton,  6  Id.  554,  Chief  Justice  Hemphill,  in  delivering  the 
opinion  of  the  court,  says:  ''The  law  fixing  the  time  and  place 
of  a  sale  not  to  be  modified  or  changed,  except  by  the  order  of 
the  court,  is  as  well  known  to  the  purchaser  as  to  the  adminis- 
trator; and  when  a  change  is  made,  an  inspection  of  the  order 
of  the  court  will  show  whether  the  administrator  is  acting  in 
conformity  with  the  decree.  A  sale  by  an  administrator  at  a 
place  and  time  other  than  those  prescribed  by  the  statute  or 
by  decree  is  not  only  irregular,  but  is  in  violation  of  law; 
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and  is  therefore  unauthorized  and  void."  The  force  of  this 
reasoning,  we  must  confess,  seems  somewhat  weakened  when 
we  attempt  to  apply  it,  not  to  the  purchaser  at  the  administra- 
tion sale,  but  to  one  who,  as  appears  to  be  the  case  with  the 
present  plaintiff,  holds  by  a  derivative  title  acquired  in  good 
faith.  It  is  true,  the  plaintiff  may  be  charged  with  construc- 
tive notice  of  the  recital  of  the  time  of  sale  in  the  report 
of  the  guardian,  and  the  deed  to  the  purchaser  under  which 
he  claims.  But  if  the  principle  is  correct  that  the  sale  is  void, 
the  false  recital  by  the  administrator  or  guardian  that  the 
land  was  sold  at  the  proper  time,  and  the  ignorance  by  the 
claimant  of  the  facts,  cannot  render  it  valid.  If  void,  no  sub- 
sequent act  of  the  parties  can  cure  or  validate  it.  Nor  do  we 
see  that  the  court  could  do  so.  It  presents  to  our  mind  the 
important  question  whether  the  purchaser  at  such  sales  looks 
for  his  title  to  the  sale  by  the  administrator  or  guardian,  or 
to  the  order  of  court  confirming  the  sale.  If  the  court  has 
not  jurisdiction  to  confirm  the  sale,  because  it  was  made  at  a 
different  time  from  that  prescribed  by  law,  its  confirmation 
does  not  establish  the  fact  that  it  was  correctly  made;  and  if 
it  has  jurisdiction  to  inquire  with  reference  to  the  time  the 
sale  was  made,  or  upon  any  state  of  facts,  to  confirm  or 
validate  it,  though  not  made  at  the  proper  time,  the  act  of  the 
court  in  confirming  it  cannot,  we  think,  be  called  in  question 
in  a  collateral  proceeding  like  the  present.  And  such,  we 
think,  must  have  been  the  views  entertained  by  Chief  Justice 
Hemphill,  notwithstanding  his  general  language  that  we  have 
just  quoted;  for  in  the  same  case  he  says:  ^^These  authorities 
are  sufficient  to  show  that  conformity  to  the  statute  is  essen- 
tial to  the  validity  of  sales  of  estates;  and  that  therefore  the 
act  of  the  administratrix  in  selling  at  a  time  and  place  not 
authorized  by  statute  or  decree  was  illegal,  and  conferred  no 
title  on  the  purchaser.  This  is  the  general  rule;  but  it  is  un- 
doubtedly subject  to  modifications  in  particular  cases.  For 
instance,  if  the  sale  had  been  formally  approved  by  the  probate 
court,  on  motion  or  proceeding  to  that  effect,  the  rights  of  the 
defendant  would  have  been  concluded  by  the  decree;  and 
especially  would  this  have  been  its  legal  effect  had  the  minors 
appeared  and  been  represented  by  their  guardian."  And 
other  acts  are  also  enumerated  in  the  opinion,  which  would 
have  the  same  effect  of  curing  the  defect  in  the  purchaser's 
title. 
In  the  case  of  Peters  v.  CaioUy  6  Tex.  554,  the  sale  by  the 
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administratrix  was  not  confirmed,  having  been  made  under 
the  probate  law  of  1840,  which  is  essentially  different  in  this 
respect  from  the  subsequent  law  under  which  the  land  in  con- 
troversy in  this  case  was  sold.  It  may  be  well  said,  where 
there  is  no  confirmation  of  the  sale  by  the  probate  court,  that 
the  sale  by  the  administrator,  like  that  of  the  sherifi^,  is  a 
nullity  if  not  made  at  the  time  and  place  prescribed  by  law. 
In  such  cases,  the  final  act  divesting  the  title  of  the  defendant 
in  execution,  or  of  the  heirs,  is  the  act  of  a  ministerial  officer. 
But  under  the  law  authorizing  .the  sale  now  in  question,  the 
title  of  an  estate  or  minor  is  not  divested  until  there  is  a 
judicial  action  by  the  probate  court.  The  sale  if  not  made  at 
the  time  required  by  law  was  illegal,  and  should  have  been 
set  aside  by  the  probate  court;  and  if  it  improperly  confirmed 
it,  its  judgment  might  have  been  corrected  by  a  direct  proceed- 
ing for  that  purpose  by  any  one  having  an  interest  in  the  mat- 
ter. But  it  was  not  open  to  the  collateral  inquiry  to  which  it 
was  subjected  in  this  case  by  the  instruction;  and  such,  we 
believe,  has  been  the  general  current  of  the  decisions  of  this 
court:  See  Alexander's  Heirs  v.  Maverick^  18  Tex.  179  [67  Am. 
Dec.  693],  and  cases  there  referred  to. 

The  defendant  in  error  also  insists  that  the  sale  of  Vaosickle 
was  void,  because  notice  of  the  application  for  the  order  of  sale 
was  not  given  as  required  by  law.  The  court  below  sustained 
an  exception  to  the  answer  setting  up  this  defense.  The  de- 
cision of  the  point  is,  therefore,  unnecessary  to  the  present 
disposition  of  the  case,  and  as  it  presents  a  question  of  con- 
siderable importance,  and  it  has  not  been  noticed  in  the  plain- 
tifls'  briefs,  and  has  only  been  suggested  in  that  of  the  defendant, 
without  the  citation  of  authorities,  we  deem  it  best  to  dispose 
of  the  case  without  any  expression  of  opinion  with  reference 
to  it. 

For  the  error  in  the  charge  of  the  courti  the  judgment  ii 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Guardian's  Sale  or  Land  cannot,  atter  Goniirmatzon  bt  Paobati 
Court,  bb  Collaterally  Attackbd  as  Illegal  in  an  action  for  the  land 
brought  by  odo  who,  in  good  faith,  derives  his  title  under  the  purchaser  at  such 
sale:  Graham  v.  Nawkiw,  38  Tex.  632;  and  see  Erhari  v.  Baas^  64  Id.  99,  both 
citing  the  principal  case.  As  to  when  a  guardian's  sale  is  void  for  non-ooo* 
formity  with  the  requirements  of  the  law,  see  MaUingly*§  Heirt  t.  Read, 
79  Am.  Dec  565. 
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ADMnnBnLkTOB's  Salb  is  not  only  Irregular  but  Void  if  made  at  a 
place  and  time  other  than  those  prescribed  by  the  statute  or  decree:  Ttppett 
T.  Mke,  30  Tex.  365;  Oraham  v.  Hawkijis,  38  Id.  632,  both  citing  the  princi- 
pal caae;  and  see  Beifnotds  v.  If  ite>n,  60  Am.  Dec.  763,  and  the  note  theretow 
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Katobb  axd  Extent  or  Axtthoritt  must  be  Ascertained  tbom  Instsv* 
XENT  Itself,  when  an  agency  is  created  and  conferred  by  a  written  in* 
■tniment^  and  cannot  be  enlarged  by  parol  evidence  of  the  usage  of  other 
agents  in  like  cases;  although  evidence  of  usage  may  be  admissible  for 
the  puzpose  of  interpreting  the  powers  actually  given. 

Power  or  Attornet  dobs  not  Authorize  Agent  to  Barter  or  Exohanob 
Principal's  Land  for  other  property,  where  it  is  "to  sell,  transfer,  and 
convey  all  lands  that  I  may  have,  ....  and  generally  to  do  and  to 
perform  all  acts  and  deeds  for  me,  and  in  my  name,  concerning  any  and 
all  property  that  I  now  own." 

BlXDriGATION    BT  PRINCIPAL  OT    AoENT's  UNAUTHORIZED  AOT  UUST  BE  BT 

Instrument  under  Seal,  if  the  act  of  the  agent  is  under  seal,  and  in 
the  name  of  the  principal,  where  the  ratification  operates  as  evidence  of 
l^gal  title,  or  merely  as  evidence  of  assent. 

Principal's  Acts,  Operating  as  Estoppel  in  Pais,  are  Sufficient  to 
Ratift  Aor  under  Seal,  made  by  an  agents  without  authority,  in  the 
name  of  the  principaL 

BuBDEN  OF  Proving  Ratification  bt  Principal  of  Agent's  Unauthor- 
ized Act  devolves  upon  the  party  asserting  the  ratification. 

Assent  of  Principal  to  Agent's  Unauthorized  Act  hat  be  Presumed 
from  acquiescence  after  notice;  but  there  can  be  no  binding  ratification 
without  full  knowledge. 

RmoRD  OF  Deed  Made  bt  Agent  in  Principal's  Name  is  not  Construot* 
ivb  Notice  to  the  principal  of  its  contents,  nor  that  the  agent  exceeded 
hia  authority  in  executing  it;  although  the  record  of  the  deed,  and  sub* 
sequent  possession  of  the  land  by  the  purchaser,  are  fihcts  which  the  jury 
might  consider  in  determining  whether  the  principal  had,  after  full 
knowledge,  ratified  the  act  of  the  agent. 

P&ircepal's  Mere  Delat,  foe  Reasonable  Time,  to  Dibapproyh  Agent's 
Unauthorized  Act  is  not  conclusive  evidence  of  ratification;  and  it  is 
error  so  to  instruct  the  jury. 

Action  by  the  heirs  at  law  of  Thomas  Reese  for  the  recovery 
of  a  tract  of  land,  and  the  cancellation  of  a  deed  thereof,  exe- 
cuted to  the  defendant,  Medlock,  by  one  Powers,  as  agent  of 
Reese.  The  power  of  attorney  from  Reese  to  Powers,  under 
which'  the  deed  was  executed,  authorized  Powers  "  to  sell, 
transfer,  and  convey  all  lands  that  I  may  have  in  the  state  of 
Texas,  and  generally  to  do  and  to  perform  all  acts  and  deeds 
for  me,  and  in  my  name,  concerning  any  and  all  property  that 
I  now  own  in  said  state  of  Texas;  and  I  do  hereby  ratify  and 
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confinn  all  the  acts  and  doings  of  my  said  attorney  legally 
done  in  the  premises."  The  deed  was  dated  April  23,  1857, 
and  was  afterwards  recorded,  and  purported  to  be  on  the  con- 
sideration of  nine  hundred  dollars;  but  the  real  consideration 
was  a  negro  woman,  estimated  at  that  value,  transferred  by 
Medlock  to  Powers.  Powers  subsequently  sold  the  woman 
for  $875;  but  it  did  not  appear  that  Reese  or  his  heirs  ever  re- 
ceived the  proceeds,  or  that  Reese  had  been  informed  of  or 
had  disaffirmed  the  conveyance.  Reese  died  in  Virginia  in 
May  or  June,  1858.  The  defendant  introduced  evidence, 
against  the  objection  of  the  plaintiffs,  to  show  that  it  was  the 
custom  of  land  agents,  acting  under  powers  of  attorney  simi- 
lar to  that  in  question,  to  exchange  the  lands  of  their  princi- 
pals for  negroes  and  other  property;  but  the  court  afterwards 
instructed  the  jury  to  disregard  this  evidence.  The  court 
charged  the  jury  that  if  they  believed  that  Reese  lived  for  a 
reasonable  length  of  time  after  the  sale,  and  during  his  life- 
time never  disaffirmed  the  sale,  they  might  reasonably  infer 
that  Reese  acquiesced  in  it,  and  they  should  find  for  ^e  de- 
fendant. The  defendant  had  a  verdict.  A  motion  by  tha 
plaintiffs  for  a  new  trial  was  overruled,  and  they  appealed. 

8.  H.  Renick^  for  the  appellants. 
X.  B.  Saunders^  for  the  appellee. 

By  Court,  Moobe,  J.  It  is  a  well-settled  general  piinoipla 
that  when  an  agency  is  created  and  conferred  by  a  written  in- 
strument, the  nature  and  extent  of  the  authority  given  by  it 
must  be  ascertained  from  the  instrument  itself,  and  cannot  be 
enlarged  by  parol  evidence  of  the  usage  of  other  agents  in  like 
cases,  for  that  would  be  to  contradict  or  vary  the  terms  of  the 
written  instrument.  There  may,  however,  be  some  qualifica- 
tions and  limitations  properly  belonging  to  this  general  rule, 
whereby,  especially  in  cases  of  general  or  implied  agencies, 
the  usages  of  a  particular  trade  or  business,  or  of  a  particular 
class  of  persons,  are  properly  admissible;  not,  indeed,  for  the 
purpose  of  enlarging  the  powers  of  the  agents  employed  therein, 
but  for  the  means  of  interpreting  and  rightly  understanding 
those  powers  which  are  actually  given.  The  power  of  attorney 
under  which  the  agent  sold  the  land  in  controversy  to  the  de- 
fendant, Medlock,  did  not  authorize  him  to  barter  or  exchange  it 
for  other  property.  It  cannot  surely  be  seriously  insisted  that 
there  has  become  such  a  general  and  uniform  custom  or  usage 
of  trade,  by  agents  for  the  sale  of  land  in  this  state,  in  contra- 
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vention  to  the  legal  import  of  the  instrument  under  which  they 
derive  their  authority,  as  to  overturn  and  abrogate  the  well- 
established  rules  of  legal  construction,  by  which  the  courts 
would  otherwise  be  governed.  If,  however,  such  was  the  fact, 
the  testimony  offered  by  the  defendant  falls  far  short  of  justi- 
fying the  application  in  this  case  of  such  an  exception  to  the 
general  rule  to  which  reference  has  been  made,  and  the  court 
did  not  err  in  excluding  it  from  the  jury. 

There  was  error,  however,  in  the  charge  of  the  court.  The 
jury  were  instructed  in  it,  that,  although  the  power  of  attorney 
did  not  authorize  the  sale  of  the  land,  except  for  money,  yet  if 
Reese  lived  a  reasonable  time  after  the  sale,  and  during  his 
lifetime  did  not  disaffirm  the  sale,  they  might  infer  that  he 
acquiesced  in  it,  and  should  find  for  the  defendant.  It  is  evi- 
dent that  the  verdict  of  the  jury  must  have  been  controlled  by 
this  charge.  Under  it,  they  could  not  have  found  a  verdict 
otherwise  than  as  they  did. 

It  is  truly  said  that  a  subsequent  ratification,  except  in  a 
few  cases  of  an  isolated  and  peculiar  character,  of  an  act  done 
by  another  as  an  agent,  is  equivalent  to  a  prior  authority. 
Where,  however,  the  act  of  the  agent  purports  to  be  under 
seal,  and  in  the  name  of  the  principal,  so  as  to  be  his  deed,  it 
has  been  held  generally,  in  common-law  courts,  that  the  rati- 
fication must  also  be  by  an  instrument  under  seal.  Although 
this  is  probably  the  correct  rule  with  reference  to  express  rati- 
fications as  evidence  of  legal  title,  or  to  such  acts  of  recognition 
and  acquiescence  as  operate  merely  as  evidence  of  assent,  it  can 
hardly  be  doubted  that  such  acts  as  would  operate  as  an  es- 
toppel in  pais  would  be  held  sufficient  in  our  courts  to  confirm 
a  contract  under  seal,  made  by  an  agent  without  legal  authority: 
1  Am.  Lead.  Cas.  574.  But  unquestionably  the  burden  of  prov- 
ing this  ratification  of  the  unauthorized  act  of  the  agent  de- 
volves upon  the  party  asserting  it.  Assent  may,  in  some  cases, 
be  presumed  from  acquiescence  after  notice.  But  it  is  a  prin- 
ciple too  clear  for  doubt  or  question,  and  of  universal  recogni- 
tion, "  that  there  can  be  no  binding  ratification  without  full 
knowledge":  1  Am.  Lead.  Cas.  574;  Story  on  Agency,  sec.  90. 
Nor  is  the  fact  of  the  record  of  the  deed  from  the  agent,  as 
insisted  by  counsel,  constructive  notice  to  the  principal  of  its 
contents;  much  less  will  it  give  him  notice  that  his  agent  has 
exceeded  the  limit  of  his  authority.  Even  an  inspection  of  the 
deed  would  not  inform  him  of  this  fact.  The  most  that  can  be 
said  with  reference  to  the  registration  of  the  deed  from  the 
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agent,  and  subsequent  possession  of  the  land  by  the  purchaser, 
is,  that  these  are  facts  which,  in  connection  with  all  the  other 
circurtistances  connected  with  the  case,  might  be  considered 
by  the  jury  in  determining  whether  the  principal  had,  after 
full  knowledge,  ratified  the  act  of  his  agent.  The  charge  of 
the  court,  however,  makes  the  delay  of  the  principal  for  such 
length  of  time  merely  as  the  jury  should  conclude  to  be  rea- 
sonable, to  disapprove  the  act  of  the  agent,  although  he  may  not 
have  been  notified  of  it,  conclusive  evidence  of  ratification.  The 
judgment  is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


Katxtrx  and  Extent  of  Agent's  Wrftten  AuTHORrrr,  how  Abokb- 
TAnno):  See  Marr  v.  Given,  39  Am.  Dec.  600,  and  note;  Carson  v.  SmUhf  77 
Id.  639;  and  see  Loudon  Savings  Fund  Society  ▼.  Hagerstown  Savings  Bank,  78 
Id.  390.  Powers  of  attorney  and  similar  instruments  are  to  be  strictly  con* 
•tmed,  and  under  no  circumstances  wiU  the  principal  be  bound  beyond  the 
plain  import  of  the  instrument:  Sbaggs  v.  Murcheaon,  63  Tex.  353.  A  deed 
which  is  not  executed  in  pursuanee  of  a  power  conferred  upon  an  agent  may 
be  avoided  by  the  principal:  Meade  v.  Brothers,  28  Wis.  693.  The  principal 
oaae  is  cited  to  the  foregoing  points. 

Agent  cannot  Exchange  Property  under  Sihplb  Authohitt  to  Sell: 
Trudo  y.  Anderson,  81  Am.  Dec.  795. 

Ratification  of  Act  mtjst  be  in  Particxtlar  Mode  or  Form  Niobs- 
BART  TO  Confer  Authorttt  to  perform  it,  in  the  first  instance:  Deaipatdk 
Line  v.  Bellamy  Mfg*  Co.,  37  Am.  Dec.  203.  An  unauthorized  contract  ex- 
ecuted under  seal  cannot,  therefore,  be  ratified  by  parol:  Stetson  ▼.  PaUen,  11 
Id.  Ill;  Blood  v.  Ooodrieh,  24  Id.  121;  but  see  note  to  Jackson  t.  Murray,  17 
Id.  59;  Blood  v.  Ooodrieh,  27  Id.  152;  Mclntyre  v.  Park,  71  Id.  690. 

Ratification  of  Unauthorized  Act  mat  be  bt  Silence,  Arnut  Knowl- 
BDOB:  Ward  v.  Williams,  79  Am.  Dec.  385,  and  note  discussing  the  subject; 
Philadelpfuaetc  B.  B.  v.  Coweli,  70  Id.  128;  Mayor  qf  BaUimort  ▼.  Beynolds,  83 
Id.  535;  and  see  the  principal  case  referred  to  on  this  question  in  HanMm 
V.  Brooks,  51  Tex.  146;  Bstell  v.  Cole,  62  Id.  702;  Ladd  ▼.  HUdebrasd,  27 
Wis.  142. 

Ratification,  to  be  Bindino,  must  be  Made  with  Full  Knowledge: 
Pennsylvania  etc  Steam  NanK  Co,  v.  Dandridge,  29  Am.  Deo.  543;  Bryant 
▼.  ifooTV,  45  Id.  96;  WhiU  r.  Davidson,  63  Id.  ei99i  BiOingt  r.  Morrow,  t8 16, 
S36»  and  note. 


Chamblee  V.  Tarbox. 

L27  TEXAS,  1S9.] 

Sdolaritt  of  Name  is  Ordinarilt  Sufficient  EnDKHOi  of  Idxmtiit  of 
Oraktbb,  in  a  chain  of  couTeyance,  with  a  subsequent  grantor. 

IpnrmT  of  "Jane  Carroll"  with  "Jane  M.  Tarbox**  n  SuFucmmT 
Shown  to  establish  a  chain  of  title,  in  the  absence  of  evidanoe  to  the 
oontraiy,  from  the  partial  similarity  of  name,  the  posseanon  of  the 
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original  title  papers,  the  recital  in  the  deed  to  *'Jane  Carroll  "that 
the  conveyance  was  made  to  her  in  consideration  of  her  approaching 
marriage  with  Lyman. Tarbox,  and  the  recital  in  a  subsequent  deed  by 
"Jane  M.  Tarbox/'  that  she  is  the  wife  of  Lyman  Tarbox,  and  as  snoh 
joins  in  the  conveyance. 
SuouTiON  Sale  will  be  Interred  to  be  Frauditlent  moic  Sliohi 
Additional  CiRCUicaTANCES,  when  the  disproportion  between  the  price 
and  the  value  of  the  property  is  enormous;  and  it  is  not  necessary,  to 
authorize  the  interposition  of  the  court,  that  these  circumstances  lead  to 
the  conclusion  of  actual  fraud  on  the  part  of  the  purchaser. 

PABTT  CANNOT  COMPLAIN  OV   FAILURE  OF  CoURT  TO    GlVE    JURT    InSTRUO 

TiONS  which  he  has  neglected  to  ask;  but  this  rule  does  not  apply  where 
the  charge  given  by  the  court  upon  the  questions  involved  is  itself  er> 
Toneous. 

Trespass  to  try  title,  brought  by  Horace  Tarbox  against 
John  Chamblee  and  others,  who  claimed  under  Chamblee. 
The  defendants  pleaded,  among  other  things,  not  guilty,  and 
fraud  in  the  sheriff's  sale,  under  which  the  plaintiff  claimed. 
The  plaintiff  derived  title  under  an  execution  sale  in  favor  of 
Jesse  Tinnin  against  Chamblee,  made  February  6,  1844,  to 
one  John  K.  Lyle;  a  deed  from  Lyle  to  Lyman  Tarbox;  a 
deed  from  Tarbox  to  Jane  Carroll,  reciting  as  a  consideration 
the  approaching  marriage  of  Tarbox  with  the  grantee;  and  a 
deed  from  Tarbox  and  his  wife,  Jane  M.  Tarbox,  to  the  plain- 
tiff. Two  executions  in  favor  of  Tinnin  had  been  levied  upon 
the  land,  which  consisted  of  1,107  acres,  worth  about  one  dol- 
lar per  acre;  and  it  was  directed  to  be  sold  under  the  first, 
with  appraisement,  but  when  offered  for  sale,  no  one  would 
give  two  thirds  of  its  appraised  value.  The  land  was  sold 
without  appraisement  under  the  second  execution  to  Lyle  for 
five  dollars.  The  marriage  of  Lyman  Tarbox  and  Jane  Car- 
roll was  not  proved,  nor  was  any  evidence  given  that  Jane 
Carroll  and  Jane  M.  Tarbox  were  the  same  person,  further 
than  these  facts  appeared  from  the  recitals  in  the  deeds,  and 
from  the  possession  by  Jane  M.  Tarbox  of  the  original  title 
deeds.  The  defendants  asked  the  court  to  instruct  the  jury 
that  gross  inadequacy  of  price  might  alone  be  sufficient  evi- 
dence of  fraud;  and  that  the  recitals  in  the  deeds  of  Lyman 
Tarbox  to  Jane  Carroll,  and  Lyman  Tarbox  and  Jane  M.  Tar- 
box to  the  plaintiff,  were  not  evidence  that  Jane  Carroll  and 
Jane  M.  Tarbox  were  the  same  person;  but  the  court  refused 
80  to  charge,  and  instructed  the  jury  that  the  deeds  offered  in 
evidence  by  the  plaintiff  were  sufficient  to  establish  his  right 
to  recover,  unless  the  evidence  proved  fraud  in  the  procure- 
ment of  his  title;  that  in  order  to  decide  whether  there  was 


616  Ghamblee  v.  Tabbox.  [Texas, 

fraud  in  the  procurement  of  the  plaintiff's  title,  the  jury  should 
look  to  all  the  circumstances  attending  the  sale,  and  if  there 
was  any  unfair  combination  between  the  sheriff  and  the  pur- 
chaser to  sell  the  land  for  less  than  its  value,  they  should  find 
for  the  defendants,  but  otherwise  for  the  plaintiff;  and  that 
mere  inadequacy  of  price  was  not  sufficient  to  establish  fraud. 
There  was  a  verdict  and  judgment  for  the  plaintiff.  A  motion 
by  the  defisndants  for  a  new  trial  was  overruled,  and  they 
appealed. 

Barziza  and  Oovldj  for  the  appellants* 
Ayeoek  and  Stewartj  for  the  appellee. 

By  Court,  Moobe,  J.  Similarity  of  name  is  said  to  be  some 
evidence  of  identity:  1  Greenl.  Ev.,  sec.  575,  note  5.  It  can- 
not be  questioned  that  this  alone  is  ordinarily  sufficient  evi- 
dence of  identity  of  a  purchaser  in  a  chain  of  conveyance  aa 
the  subsequent  vendor.  Although  this  case  cannot  be  said  to 
come  fully  within  this  rule,  and  it  would  have  been  more  sat- 
isfactory if  the  marriage  of  Lyman  Tarbox  and  Jane  Carroll 
had  been  proved;  or  that  Jane  Carroll,  to  whom  the  laud  was 
conveyed  by  Lyman  Tarbox,  and  Jane  M.  Tarbox,  who  subse- 
quentiy  joined  him  in  the  conveyance  of  it  to  the  appellee,  was 
the  same  person;  yet  we  think  the  partial  similarity  of  name, 
the  possession  of  the  original  title  papers,  and  especially  the 
recitals  in  the  deeds  showing  that  the  land  was  conveyed  to 
Jane  Carroll  in  consideration  of  her  approaching  marriage 
with  Lyman  Tarbox,  and  that  by  the  deed  to  the  appellee, 
Jane  M.  Tarbox  is  shown  to  be  his  wife,  and  as  such  joins  in 
the  conveyance,  were  properly  regarded  by  the  court  below,  in 
the  absence  of  all  testimony  tending  to  induce  a  different  con- 
clusion, as  sufficient  to  establish  appellee's  chain  of  title. 
Recitals  in  deeds  are  ordinarily  said  to  be  evidence  only 
against  parties  and  privies;  but  when  the  recital  is  of  a  mat- 
ter of  pedigree,  which  includes  the  £BU$ts  of  birth,  marriage, 
and  death,  it  may  be  used  as  original  evidence  even  against 
strangers:  1  Greenl.  Ev.,  sec.  104. 

Appellants  requested  the  court  to  charge  the  jury  that  gross 
inadequacy  of  price  alone  is  sufficient  evidence  of  fraud  to  set 
aside  a  sale.  It  has  been  frequently  intimated  by  high  au- 
thority that  when  the  inadequacy  of  consideration  was  so  g^ross 
as  to  shock  the  conscience,  it  might  be  regarded  as  of  itself 
evidence  of  fraud:  Osgood  v.  Franklin^  2  Johns.  Ch.  1;  1  Story's 
Eq.  Jur.y  sec.  246.    It  is  not  necessary,  however,  in  the  preseni 
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case,  to  determine  whether  the  true  rule  upon  the  subject  can 
be  carried  to  this  extent,  especially  in  sales  by  public  officers; 
though  the  great  hardship  and  injury  that  might  sometimes 
result  from  its  denial  will  appeal  for  its  support,  in  proper 
cases  for  its  application,  with  most  persuasive  force.  When 
ttie  disproportion  between  the  price  and  the  value  of  the  prop- 
erty is  enormous,  the  cases  all  agree  that  slight  additional 
circumstances  will  justify  the  inference  that  the  sale  is  fraudu- 
lent: Alien  V.  StephaneSy  18  Tex.  658.  And  it  is  not  necessary, 
to  authorize  the  interposition  of  the  court,  that  these  circum- 
stances lead  to  the  conclusion  of  actual  fraud  on  the  part  of 
the  purchaser.  If  the  bargain  is  one  which  no  man  in  his 
senses  would  make,  and  that  no  honest  and  fair  man  should 
accept,  and  there  are  circumstances  attending  the  sale  which 
may  have  operated  to  prevent  the  property  from  bringing  a 
higher  price,  although  at  the  time  they  may  in  fact  have  been 
unknown  to  the  purchaser,  the  sale  will  be  regarded  by  the 
court  as,  in  its  legal  sense,  fraudulent. 

In  the  sale  by  the  sheriff,  under  which  the  appellee  claims 
the  land  in  controversy  in  this  case,  there  appears  to  be  a 
number  of  circumstances  which,  in  connection  with  the  gross 
inadequacy  of  the  price  for  which  the  land  was  sold,  would, 
if  the  suit  were  between  the  original  purchaser  and  defendant 
in  execution,  and  its  prosecution  had  not  been  unduly  delayed| 
have  authorized  its  rescission.  Two  executions  in  favor  of  the 
same  plaintiff  were  levied  upon  the  land.  Under  the  first  it 
was  directed  to  be  sold  with  appraisement,  and  it  was  offered 
for  sale  first  under  it,  but  no  one  would  give  two  thirds  of  its 
appraised  value.  It  is  not  unreasonable  to  suppose  that  bid- 
ders at  the  sale  may  have  believed  that  this  would  delay  the 
sale  under  the  second  execution,  or  at  least,  that  there  would 
be  a  lien  on  the  land  in  favor  of  the  first  execution.  The  last 
execution  was  for  cost  in  a  case  brought  before  the  expiration 
of  the  appraisement  law.  It  may  have  been  a  matter  of  doubt 
with  some  whether  this  law  was  not,  also,  applicable  to  it. 
The  levy  indorsed  upon  the  execution  was,  to  say  the  least, 
very  vague  and  uncertain;  and  if  the  land  was  susceptible  of 
division  (and  from  its  description  we  must  infer  that  it  was), 
the  levy  was  grossly  excessive,  so  much  so  that  we  might 
reasonably  conclude  this  alone  would  have  prevented  a  sale  of 
the  land  for  a  reasonable  or  fair  price. 

It  nuty  be  said  that  these  objections  cannot  be  insisted  upon 
tor  the  reversal  of  the  judgment,  because  appeUant  (Sailed 
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to  ask  the  court  below  to  charge  upon  them.  And  this,  no 
doubt,  would  be  correct,  if  the  charge  given  by  the  court  was, 
in  itself,  unexceptionable.  It  is  well  settled  that  a  party  can- 
not complain  of  the  failure  of  the  court  to  give  the  jury  in- 
structions which  he  has  neglected  to  ask.  And  if  the  jury  in 
this  case  had  been  left  by  the  court  free  to  act  upon  the  facts 
to  which  we  have  adverted,  as  tending,  in  connection  with  the 
inadequacy  of  the  price  for  which  the  land  was  sold,  to  prove 
fraud,  the  appellant  would  have  had  no  cause  to  complain. 
But  the  jury  were,  in  effect,  instructed  that  these  things  were 
entitled  to  no  consideration,  and  should  have  no  effect  upon 
their  verdict.  The  verdict  was  made,  by  the  charge  of  the 
court,  to  depend  exclusively  on  the  isolated  question,  whether 
there  was  any  unfair  combination  between  the  sheriff  and  pur- 
chaser to  sell  and  purchase  the  land  at  less  than  its  value. 
There  was  not  only  a  failure  to  instruct  the  jury  as  to  the  legal 
conclusions  that  were  deducible  from  the  most  material  por- 
tions of  the  evidence  before  them,  but  by  the  charge  it  was  ex- 
cluded f'X)m  their  consideration. 

Notwithstanding  the  error  in  the  charge,  it  is  a  matter 
of  doubt  whether  appellant   is  entitled  to  a  reversal  of  the 
judgment.     However  inadequate  the  price  for  which  the  land 
was  sold  may  have  been,  the  sale  was  not  void,  but  only  void- 
able.   And  it  may  admit  of  serious  consideration,  whether  after 
80  great  a  length  of  time,  without  in  any  way  attempting  to 
excuse  his  delay,  the  appellant  can  interpose  his  equities  to  de- 
feat the  legal  title.    If  he  could,  against  the  original  purchaser, 
it  is  a  matter  of  still  more  doubt  whether  he  can  do  so  against 
a  subsequent  one,  who  may  have  purchased  without  either 
actual  or  constructive  notice  of  any  defect  in  his  vendor's  title, 
or  of  appellant's  equities.    If  appellee,  or  those  under  whom 
he  claims,  were  not  purchasers  for  a  valuable  consideration, 
or  without  notice  of  appellant's  equitable  right,  he  stands  in 
no  better  attitude  than  the  purchaser  at  the  sheriff's  sale. 
Still,  he  holds  the  legal  title,  and  the  burden  of  proving  its  de- 
fects is  upon  the  party  attacking  it.     In  this  respect,  the 
special  answer  of  the  appellants,  though  not  excepted  to,  is 
defective,  and  the  testimony  cannot  be  said  to  be  either  full  or 
satisfactory,  and  would  be  altogether  defective,  if  it  did  not 
appear  that  appellant,  or  those  claiming  under  him,  were  in 
possession  of  the  land  previous  to  the  commencement  of  this 
suit,  and  possibly  may  have  been  so  at  the  time  appellee  and 
bis  vendors  purchased,  who  may  thereby  have  been  put  upon 
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inquiry  as  to  appellant's  title.  This  view  of  the  case  seems, 
however,  to  have  been  overlooked  upon  the  trial  below,  both 
by  the  court  and  the  parties;  and  as  its  result  there  was  made 
to  turn  upon  an  erroneous  charge  of  the  court,  it  is  thought  to 
be  more  consonant  with  the  ends  of  justice  to  remand  it  for 
another  trial.  It  is  believed  that  by  doing  so  the  questions  at 
issue  will  be  presented  in  a  more  satisfactory  manner,  and 
such  a  result  will  be  attained  as  the  law  and  facts  warrant. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Idxntztt  07  Pkrsoh  18  Fbbsumxd  trom  Idxhtitt  of  Nija:  Jaduon  t. 
JGng,  15  Am.  Deo.  468. 

Inadbquaot  of  Conbidxbation  is  ExFOunoH  Bauss,  Bffbot  OF:  See 
Smich  y.  I^andaUf  65  Am.  Dec.  475,  and  note  citing  prior  cases;  Freeman  on 
Bzecutionsi  sec.  309,  and  see  alao^  on  the  general  question,  Burehr,  SmUh,  65 
Am.  Deo.  154.  Mere  inadequacy  of  price,  of  itself,  is  not  sufficient  to  set  aside 
a  sheriff's  sale,  otherwise  yalid;  bat  gross  inadequacy  of  price,  in  connection 
with  slight  additional  facts  showing  fraud,  irregularity,  or  other  circumstan- 
ces calculated  to  prevent  the  property  from  bringing  something  like  its  reason- 
able value,  might  avoid  the  sale:  Pearson  v.  Fianaga/n,  52  Tez.  281;  Pearmm 
T.  Hudwn,  52  Id.  361;  Allen  v.  Pieraan,  60  Id.  605,  all  citing  the  principal 
ease.  If  the  bargain  is  sudi  that  no  man  in  his  senses  would  make,  and  no 
honest  and  fair  man  should  accept,  and  there  are  circumstances  attending  the 
sale  which  may  have  operated  to  prevent  the  property  from  bringing  a  higher 
price,  although  at  the  time  they  may  in  fact  have  been  unknown  to  the  pur- 
chaser, the  sale  will  be  regarded  as,  in  its  legal  sense,  fraudulent:  Hugheg  v. 
Duncan,  60  Id.  75;  Kiauffman  v.  Morrias^  60  Id.  122;  both  quoting  the  princi- 
pal case. 

Tbb  pbzkozpal  gasb  IB  ALSO  oiTBD  in  Oiocn  V.  City  qf  Naoamta^  44  Tex. 
522,  to  the  point  that  a  sale  under  execution  by  an  officer,  in  violation  of  his 
instructions,  in  which  the  property  is  sacrificed,  may  be  set  aside  by  an  ap- 
plication to  the  equitable  power  of  the  court,  setting  up  the  grounds  for 
equitable  relief,  and  offering  to  do  equity;  and  in  Becaley  v.  Dtnmm,  40  Id. 
433,  IF«narv.^«ense2, 48  Id.  490,  to  the  point  that  where  a  charge  to  the  jury 
•xdndes  material  conclusions  to  be  deduced  from  the  evidenos^  it  is  eirv, 
withoat  ooonter  instmetions  having  been  presented. 


Tynan  v.  Pasohal. 

127  TUAS,  aM.J 

WiLL»  Lost  oe  DisniOTBD  Pbbvxoub  to  Tbttatob's  Dkath,  mat,  if  Uh- 
BxyoxsD^  BB  E8TABLI8HBD  BT  Pabol  Evn)BNOB  of  its  exocution  and  con- 
tents, and  admitted  to  probate,  although  not  in  express  terms  authorised 
by  the  statute;  but  it  is  incumbent  upon  those  who  seek  to  establish  the 
will  to  prove  its  due  execution,  and  to  rebut  the  presumption  of  cancelU- 
tton  arisiBg  from  the  fact  that  it  cannot  be  found  at  the  testator's  death. 
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his  authority,  if  the  excess  was  capable  of  being  clearly  as- 
certained. The  execution  of  the  power  is  held  good  so  far  as 
it  is  authorized  by  the  power,  and  void  as  to  the  residue:  Stury 
on  Agency,  sees.  166  et  seq.  The  sheriff  derives  his  authority 
from  the  law,  and  in  its  execution  it  would  seem  that  the  same 
principle  will  apply,  where,  as  in  this  case,  no  injury  has  re- 
sulted to  the  debtor.  The  extent  of  his  authority  was  clearly 
defined,  and  the  excess  capable  of  being  certainly  ascertained. 
To  the  extent  to  which  he  rightly  executed  the  power,  it  was 
good  and  effectual  to  pass  the  title. 

As  the  charge  of  the  court  in  question  evidently  controlled 
the  decision  of  the  case,  and  the  question  of  limitation,  in  the 
view  we  have  taken  of  the  title,  may  not  arise  upon  another 
trial,  it  is  unnecessary  to  revise  the  rulings  of  the  court  upon 
the  evidence  offered  in  support  of  the  plea. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


ExxounoN  Sale  on  Mobtoaob  or  Land  lying  partly  in  each  of  two  ooon* 
ties  oonfen  title  to  only  so  much  thereof  as  lies  in  the  aheEiff*!  own  ooontj: 
Menge*  t.  Ojftter,  39  Am.  Deo.  56;  Casaiday  ▼.  Norrii,  49  Tez.  613^  citing 
the  principal 


Staoy  V.  Eoss. 

[27  TlXAB,  8.] 

Pjbomibsort  Notb  hat  bb  Avoidsd  vx  Toto  lOB  Fbaub,  in  the  handa  of 
the  payee,  where  the  maker,  who  waa  an  illiterate  man,  signed  it  after 
it  was  read  over  to  him  as  bearing  a  different  and  less  rate  of  inteirsst 
than  that  expressed  upon  its  face. 

Action  upon  a  promissory  note,  brought  by  the  payees,  A.  B. 
Stacy  and  Osborn  Wells,  against  the  maker,  John  V.  Boss. 
Ross  answered  under  oath,  claiming  that  the  note  was  obtained 
from  him  by  fraud,  in  that  he  had  agreed  to  execute  the  note, 
for  the  principal  sum  expressed  upon  its  face,  at  five  per  cent 
per  annum  interest,  but  that  Stacy,  who  drew  up  the  note, 
read  it  to  the  defendant,  who  was  an  illiterate  man,  as  bearing 
five  per  cent,  when  it  was  in  fact  drawn  for  eight.  The  defend- 
ant introduced  evidence  in  support  of  his  plea,  and  the  court 
instructed  the  jury  that  if  they  believed  from  the  evidence 
that  the  note  was  obtained  as  alleged  in  the  answer,  they 
•hould  find  for  the  defendant.  The  plaintiffs  asked  the  court 
to  charge  that,  even  if  the  note  was  obtldned  as  alleged  by  the 
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defendant,  it  was  good  for  the  principal,  and  only  void  as  to 
the  interest,  but  the  court  refused  to  give  the  instruction.  The 
jury  found  for  the  defendant.  The  plaintiffs  moved  for  a  new 
trial,  which  was  overruled,  whereupon  they  sued  out  a  writ  of 
error. 

Donley  and  Anderson^  for  the  plaintiffs  in  error. 
Ouinn  and  Everett^  for  the  defendant  in  error. 

By  Court,  Wheeleb,  C.  J.  The  plea,  supported  by  the  affi- 
davit of  the  defendant,  in  effect  denies  the  execution  of  the 
note,  as  set  out  in  the  petition.  It  sets  out  specially  the  facts 
which,  in  the  case  of  a  si)ecialty,  would  be  sufficient  to  support 
the  plea  of  non  eat  factum.  That  plea  is  proper  when  the  deed 
varies  from  that  declared  on,  or  when  it  was  void  ab  initio;  as 
when  it  was  obtained  by  fraud,  or  when  a  different  instrument 
was  substituted  for  the  one  which  the  defendant  supposed  he 
was  executing:  Van  Valkenburgh  v.  RouJc^  12  Johna  337;  Phelps 
V.  Decker,  10  Mass.  267,  274.  "If  a  deed  be  misread,  or  mis- 
expounded  to  an  unlettered  man,  this  may  be  shown  on  n^m 
e$t  factumy  because  he  has  never  assented  to  the  contract": 
Per  Spencer,  J.,  Van  Valkenburgh  v.  Rouk,  supra. 

As  respects  the  liability  of  the  defendant  on  the  contract,  it 
can  make  no  difference  that  it  is  not  a  specialty,  but  a  simple 
contract.  Fraud  will  equally  avoid  the  contract.  The  note 
having  been  read  to  the  defendant  as  for  a  different  and  less 
amount  than  expressed  upon  its  face,  and  being  an  unlettered 
man,  he  was  imposed  upon  and  really  signed  a  different  note 
fit>m  that  which  he  supposed  he  was  signing.  Under  these 
circumstances,  he  cannot  be  said  to  have  given  his  assent  to 
the  contract,  and  is  not  bound  by  it.  The  evidence  fully 
establishes  the  truth  of  the  plea.  The  question  of  the  fraudu- 
lent misreading  of  the  note  was  distinctly  submitted  to  the 
jury  by  the  charge  of  the  court,  and  their  finding  affirms  the 
misrepresentation  and  imposition  practiced  upon  the  defend- 
ant. He  caimot  be  held  bound  by  a  contract  to  which  hii 
signature  was  thus  obtained,  and  to  which  he  had  never  as- 
sented. 

Judgment  affirmed. 

PBOMIB80BT    NOTB  MAT  Bl  AV0n>KD  DT    PATVl's  HaNDS  lOB    FBAUD  DI 

m  iNOXPnoN:  KiAkmd  v.  LoU,  33  Am.  Deo.  435;  HctmiUon  t.  ScuWb  AdnCr, 
69  Id.  460;  and  lee  Quthee  t.  LeaM^  63  Id.  1 16.  Whether  it  may  be  avoided 
in  the  haoda  of  a  honafidt  holder  for  valne  before  matarity*  eee  JUd^^wc^  t. 
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Farmen"  Bank,  14  Am.  Deo.  681;  Mulford  ▼.  Skepard,  33  Id.  432;  Fisher  ▼.  Le- 
landj  50  Id.  805;  Mobley  v.  Btfon^  56  Id.  488;  and  see  Morgan  v.  TaHioroiughf 
33  Id.  553;  Clapp  v.  County  qf  Cedar,  68  Id.  678;  Daoia  v.  BarikU,  80  Id.  376. 
As  to  ayoiding  contracts  in  general  for  fraud,  see  Ckm  t.  Newoagtli  ete.  R.  B.p 
68  Id.  653.  and  note;  Goodwin  v.  ffamnumd,  73  Id.  574. 


HoLLiMAN  i;.  Carroll's  Administrators, 

[27  TBXA.8,  28.J 

SmurriKa  on  Sheriff's  Ofroial  Bond  abx  Liablb  fob  TBEaPASs  Gommittxd 
BT  Shxbiff,  in  taking  the  property  of  one  in  attempting  to  ezecate  a 
▼alid  process  of  execution  a^^ainst  another,  although  it  seems  the  sureties 
would  not  be  liable  if  the  sheri£f  had  taken  the  property  without  any 
process. 

Action  originally  brought  by  Eliza  Carroll,  and  carried  on 
after  her  death  by  her  administrator,  against  Fountain  Holli- 
man,  sheriff  of  Jasper  County,  and  the  sureties  on  his  official 
bond.  It  was  claimed  that  HoUiman,  as  sheriff,  had  taken 
two  negro  girls  belonging  to  the  plaintiff,  under  executions  in 
favor  of  one  Pedigo,  against  Catherine  A.  Martin  and  Mary  J. 
Ford.  The  jury  were  instructed  that,  if  the  negroes  belonged 
to  the  plaintiff,  and  not  to  the  defendants  in  execution,  they 
should  find  for  the  plaintiff.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  judgment  was  rendered  accordingly.  A  mo* 
tion  for  a  new  trial  was  overruled,  whereupon  the  defendants 
sued  out  a  writ  of  error. 

8.  M.  HydSj  for  the  plaintiffs  in  error. 

Moore  and  Walker,  for  the  defendant  in  error. 

By  Court,  Wheeler,  C.  J.  The  only  question  presented  hj 
the  record  is,  whether  the  sureties  of  the  sheriff,  on  his  official 
bond,  are  liable  for  a  trespass  committed  by  the  sheriff  in  tak- 
ing the  goods  of  the  plaintiff,  in  an  attempt  to  execute  valid 
process  issued  against  the  property  of  another. 

Upon  this  question  the  authorities  are  conflicting.  In 
Crocker  on  Sheriffs,  it  is  laid  down  that  they  are  liable,  and 
he  refers  to  the  case  of  the  People  v.  Schuyler,  decided  by  the 
court  of  appeals  of  New  York,  4  N.  Y.  173.  The  subject  was 
very  fully  examined  by  the  court  in  that  case,  and  the  liability 
of  the  sureties  maintained  upon  reasons  which  apply  equally 
to  the  terms  and  conditions  of  the  bond  in  this  case.  The  case 
of  Carmaek  v.  Commonwealth,  6  Binn.  184,  is  also  a  well-con- 
sidered case,  maintaining  the  same  doctrine  upon  a  sheriff's 
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bond,  containing  substantially  the  same  stipulations  as  the 
bond  in  this  case.  The  same  doctrine  has  been  maintained  in 
Kentucky:  Forsythe  v.  Ellis,  4  J.  J.  Marsh.  299  [20  Am.  Dec. 
218],  And  other  concurring  authorities  are  referred  to  by  the 
court  in  support  of  their  decisions  in  the  case  of  the  People  v. 
Schuyler,  4  N.  Y.  182. 

The  sheriff  received  the  process  in  virtue  of  his  oflBce.  His 
sureties  undertook  that  he  would  ''  well  and  truly "  execute 
the  process.  This  he  failed  to  do,  to  the  injury  of  the  plaintiff. 
He  was  guilty  of  malfeasance  in  attempting  to  perform  an  of- 
ficial duty;  and  we  think,  with  the  court  in  the  case  last  cited, 
that  upon  principle  and  upon  grounds  of  public  policy,  the  re- 
sponsibility of  his  sureties  should  be  different  from  those  they 
would  incur  if  the  sheriff  had  seized  the  goods  of  the  plaintiff 
without  any  process  whatever.  In  that  case,  as  was  said,  he 
would  act  in  his  own  right,  and  might  be  resisted  as  any  other 
wrong-doer.  In  the  present,  he  was  put  in  motion  by  legal  au- 
thority invoked  in  behalf  of  others,  and  could  compel  the  power 
of  the  county  to  aid  him  in  its  execution.  His  official  charac- 
ter would  forbid  opposition.  We  think  the  weight  of  authority 
and  principle  concur  in  holding  his  sureties  responsible  for  his 
malfeasance.  The  court  below  so  held,  and  we  are  of  opinion 
that  the  judgment  be  affirmed. 

Judgment  affirmed. 

MooBB,  J.,  having  been  of  counsel,  did  not  sit  in  this  case. 


SuBxms  OH  SHxam's  Bond  abb  Liablb  ma.  Lxvt  of  Exxcdtioh  oh 
Pbopxbtt  ov  Stranokr  to  Writ:  Note  to  CammonwecUth  ▼.  Cole,  46  Am.  Deo. 
616;  contra:  State  v.  Canover,  78  Id.  64;  or  for  his  trespass  in  seizing  property 
exempt  from  execution:  State  v.  Moore,  61  Id.  663. 

Thb  fbinoipal  casb  is  cited  in  FindUy  v.  MUeheU,  60  Tex.  147,  to  thu 
point  that  the  defendant  in  a  sequestration  suit,  who  is  denied  the  statutory 
privilege  of  replevying  the  sequestered  property,  has  the  right  to  recover  of 
the  officer  and  his  sureties  denying  such  right,  all  aotnal  damages  resulting 
from  the  loss  of  the  use  of  such  property. 


Bbown  V.  Christie. 

[27  Tbxab,  78.  J 

Qiiakdiah'b  Sale  of  Land  is  Illegal  if  kot  Made  at  Tms  Requirxd 
ST  Law,  and,  it  seems,  should  be  set  aside  by  the  probata  court;  and  if 
improperly  confirmed  by  the  probate  court,  its  judgment  may  be  corrected 
by  a  direct  proceeding  instituted  for  that  purpose  by  any  one  having  an 
interest  in  tiie  matter. 
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Ouabdiait's  Salb  ov  Land  oanvot,  areb  Conubxatiok  bt  Pbobatb 
Ck>crBT,  bb  Collateballt  Attacked  as  Illxoal,  in  an  action  for  the 
land  brought  by  one  who,  in  good  faith,  derives  title  from  the  parchaaer 
at  Buch  sale,  because  the  sale  was  not  made  at  the  time  required  by  Uw. 

Trespass  to  try  title.  The  plaintiff  claimed  by  mesne  oon* 
veyances  from  the  purchaser  at  a  guardian's  sale  made  by  one 
Vansickle,  as  guardian,  under  an  order  of  the  probate  court, 
and  confirmed  by  the  court.  The  defendant  alleged  that  the 
sale  was  void,  because  it  was  not  made  on  the  first  Tuesday  of 
the  month,  as  required  by  law,  and  without  an  order  of  the 
probate  court  appointing  the  day  of  the  sale.  The  court 
charged  the  jury  to  find  for  the  defendant,  unless  it  clearly 
appeared  from  the  evidence  that  the  sale  by  the  guardian  was 
made  on  the  first  Tuesday  of  the  month.  The  defendant  had 
a  verdict  and  judgment.  A  motion  for  a  new  trial  was  over- 
ruled, and  the  plaintiff  sued  out  a  writ  of  error. 

/.  C  Robertson  and  T,  W.  Jones^  for  the  plaintiff  in  error. 

Armstrong  and  Parsons^  for  the  defendant  in  error. 

By  Court,  Moore,  J.  The  charge  of  the  court  below  to  the 
jury  required  them  to  find  for  the  defendant,  unless  it  clearly 
appeared  from  the  evidence  that  the  sale  by  Vansickle,  as  guar- 
dian, was  made  on  the  first  Tuesday  of  the  month.  If  the 
instruction  given  by  the  learned  judge  who  presided  upon  the 
trial  of  this  cause  was  in  this  particular  correct,  we  should,  as 
there  is  testimony  to  support  the  verdict,  feel  constrained  to 
af&rm  the  judgment,  although  there  is,  we  think,  a  strong  pre- 
ponderance of  testimony  against  their  finding.  We  are  of  the 
opinion,  however,  that  the  charge  of  the  court  was,  with  refer- 
ence to  the  facts  of  this  case,  erroneous. 

In  the  case  of  Howard  v.  North,  5  Tex.  290  [51  Am.  Dec. 
769],  this  court  held  that  a  sale  of  land  under  execution  by 
the  sheriff,  unless  on  the  first  Tuesday  in  the  month,  is  an 
absolute  nullity.  And  in  the  subsequent  case  of  Peters  t. 
Caton,  6  Id.  554,  Chief  Justice  Hemphill,  in  delivering  the 
opinion  of  the  court,  says:  "The  law  fixing  the  time  and  place 
of  a  sale  not  to  be  modified  or  changed,  except  by  the  order  of 
the  court,  is  as  well  known  to  the  purchaser  as  to  the  adminis- 
trator; and  when  a  change  is  made,  an  inspection  of  the  order 
of  the  court  will  show  whether  the  administrator  is  acting  in 
conformity  with  the  decree.  A  sale  by  an  administrator  at  a 
place  and  time  other  than  those  prescribed  by  the  statute  or 
by  decree  is  not  only  irregular,  but  is  in  violation  of  law; 
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and  is  therefore  unauthorized  and  void."  The  force  of  this 
reasoning,  we  must  confess,  seems  somewhat  weakened  when 
we  attempt  to  apply  it,  not  to  the  purchaser  at  the  administra- 
tion sale,  but  to  one  who,  as  appears  to  be  the  case  with  the 
present  plaintiff,  holds  by  a  derivative  title  acquired  in  good 
faith.  It  is  true,  the  plaintiff  may  be  charged  with  construc- 
tive notice  of  the  recital  of  the  time  of  sale  in  the  report 
of  the  guardian,  and  the  deed  to  the  purchaser  under  which 
he  claims.  But  if  the  principle  is  correct  that  the  sale  is  void, 
the  false  recital  by  the  administrator  or  guardian  that  the 
land  was  sold  at  the  proper  time,  and  the  ignorance  by  the 
claimant  of  the  facts,  cannot  render  it  valid.  If  void,  no  sub- 
sequent act  of  the  parties  can  cure  or  validate  it.  Nor  do  we 
see  that  the  court  could  do  so.  It  presents  to  our  mind  the 
important  question  whether  the  purchaser  at  such  sales  looks 
for  his  title  to  the  sale  by  the  administrator  or  guardian,  or 
to  the  order  of  court  confirming  the  sale.  If  the  court  has 
not  jurisdiction  to  confirm  the  sale,  because  it  was  made  at  a 
different  time  from  that  prescribed  by  law,  its  confirmation 
does  not  establish  the  fact  that  it  was  correctly  made;  and  if 
it  has  jurisdiction  to  inquire  with  reference  to  the  time  the 
sale  was  made,  or  upon  any  state  of  facts,  to  confirm  or 
validate  it,  though  not  made  at  the  proper  time,  the  act  of  the 
court  in  confirming  it  cannot,  we  think,  be  called  in  question 
in  a  collateral  proceeding  like  the  present.  And  such,  we 
think,  must  have  been  the  views  entertained  by  Chief  Justice 
Hemphill,  notwithstanding  his  general  language  that  we  have 
just  quoted;  for  in  the  same  case  he  says:  "These  authorities 
are  su£5cient  to  show  that  conformity  to  the  statute  is  essen- 
tial to  the  validity  of  sales  of  estates;  and  that  therefore  the 
act  of  the  administratrix  in  selling  at  a  time  and  place  not 
authorized  by  statute  or  decree  was  illegal,  and  conferred  no 
title  on  the  purchaser.  This  is  the  general  rule;  but  it  is  un- 
doubtedly subject  to  modifications  in  particular  cases.  For 
instance,  if  the  sale  had  been  formally  approved  by  the  probate 
court,  on  motion  or  proceeding  to  that  effect,  the  rights  of  the 
defendant  would  have  been  concluded  by  the  decree;  and 
especially  would  this  have  been  its  legal  effect  had  the  minors 
appeared  and  been  represented  by  their  guardian."  And 
other  acts  are  also  enumerated  in  the  opinion,  which  would 
have  the  same  effect  of  curing  the  defect  in  the  purchaser's 
title. 

In  the  case  of  Peters  v.  Catoriy  6  Tex.  554,  the  sale  by  the 
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porting  to  be  of  a  testamentary  character  can  be  recognized  as 
a  valid  will.  Their  existence,  however,  might  unquestionably 
be  concluded  by  a  general  verdict,  upon  the  issue  of  deviS' 
avit  vel  noriy  and  it  may  be  questioned  whether  a  party  who 
has  failed  to  ask  the  court  to  supply  any  omissions  in  its 
charge  can  complain  that  the  instructions  given  to  the  jury 
did  not  indicate  to  them  all  of  the  facts  upon  which  they 
should  have  passed,  in  arriving  at  the  conclusion  manifested 
by  their  general  finding.  If  the  court  had,  in  this  particular, 
remained  entirely  silent,  and  merely  left  the  jury  to  their  own 
deductions  from  the  law,  that  may  have  been  read  to  them,  or 
in  their  hearing,  during  the  progress  of  the  cause,  it  could  be 
properly  said,  as  it  has  often  been  in  similar  cases,  that  the 
appellant  had  no  reason  for  complaint,  save  that  of  his  own 
negligence.  But  in  the  present  case,  we  think  the  jury  were 
fairly  authorized  to  conclude,  if  the  testimony  was  sufficient  to 
establish  the  facts  enumerated  in  the  first  instruction  given 
them  by  the  court,  as  indicative  of  the  due  execution  of  a  will 
that  they  were  required  to  find  on  this  branch  of  the  case  in 
favor  of  the  will. 

A  comparison  of  the  charge  with  the  statute  shows  that  the 
able  and  distinguished  judge  who  presided  upon  the  trial  of 
this  cause  in  the  court  below  was  less  accurate  on  this  occasion 
than  is  his  usual  habit.  The  statute  requires  that  the  wit- 
nesses to  a  will  shall  be  "  credible,"  the  instructions  of  the 
'court  say  that  the  jury  must  find  whether  the  instrument  was 
attested  by  "competent"  witnesses  without  informing  them 
what  is  necessary  to  their  competency.  The  discrepancy,  how- 
ever, in  this  particular,  is  slight,  and  it  may  not  unreasonably 
be  concluded  that  the  word  used  by  the  court  was  understood 
by  the  jury  in  a  synonymous  sense  with  that  used  in  the  stat- 
ute. But  the  charge  altogether  omits  reference  to  the  require- 
ments of  the  law  that  the  testator  must,  at  the  execution  of 
the  will,  have  been  over  twenty-one  years  of  age,  and  that  the 
attesting  witnesses  must  have  subscribed  their  names  in  pres- 
ence of  the  testator.  The  omission  of  the  charge  in  the  last 
particular  becomes  more  important  when  considered  in  con- 
nection with  the  testimony,  which  was,  in  this  respect,  alto- 
gether silent,  unless  it  can  be  inferred  from  the  statement  of 
the  witness,  who  read  the  will,  that  it  was  in  the  usual  form 
of  wills,  and  the  recognitions  of  it  by  the  decedent  as  his  will. 

And  this  leads  us  to  consider  by  what  rules  we  should  be 
governed  in  passing  upon  the  question  of  the  due  execution  of 
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a  lost  will.  Where  an  instrument  testamentary  in  form  is 
shown  to  have  existed,  what  inferences  are  to  be  indulged  in 
its  favor?  And  what  facts  must  be  proved  to  warrant  the  court  in 
establishing  and  admitting  it  to  probate  as  a  valid  will  ?  Before 
considering  this  question,  however,  it  may  be  remarked  that 
the  subscribing  witnesses  to  the  will  were  both  dead,  but  the 
handwriting  of  only  one  of  them  was  proved,  and  this  by  only 
a  single  witness. 

If  the  statutory  directions  regulating  the  probate  of  wills 
(0.  &  W.  Dig.,  art.  699)  are  applicable,  and  furnish  the  only 
rules  of  evidence  by  which  the  courts  should  be  guided  in  all 
cases  for  their  probate,  it  is  manifest  that  there  was  a  failure^ 
on  the  part  of  the  plaintiff  to  sustain  the  issue  of  due  exe- 
cution of  the  alleged  will.  The  language  of  the  statute  is  gen- 
eral, and  it  does  not  very  readily  appear  why  it  should  not  be  as 
applicable  to  the  probate  of  lost  wills,  except  in  cases  of  spolia- 
tion, as  well  as  when  the  will  is  before  the  court.  If  it  is 
urged  that  the  loss  of  the  instrument  renders  proof  of  its  duo^ 
execution,  in  the  manner  directed  by  the  statute,  more  diflB- 
cult,  and  therefore  some  indulgence  should  be  extended  to  the 
necessity  of  the  case,  lest  rights  might  be  lost  through  the^ 
frailty  of  testimony,  it  may  be  answered,  if  the  loss  of  the  will 
makes  proof  of  its  execution  in  the  manner  directed  by  the 
statute  more  diflicult,  a  relaxation  of  the  rule  would  afford 
greater  facility  to  the  perpetration  of  fraud,  and  make  it  more 
difficult  to  meet  or  repel  it.  The  fact  that  the  •will  is  not,  in 
all  instances,  before  the  court  where  it  is  being  probated,  may 
have  been  one  of  the  reasons  why  the  stringent  rules  laid 
down  in  the  statute  are  deemed  necessary.  At  the  same  iime 
it  is  to  be  noted  that  while  the  statute  declares  how  a  ^'  will 
may  be  proved,"  it  does  not  say  that  this  may  not  be  also 
done  in  some  other  way  when,  from  the  nature  of  the  case, 
through  the  loss  of  the  instrument,  the  rules  prescribed  by  th& 
statute  are  not  immediately  and  directly  applicable.  I  cannot 
say  that  this  view  of  the  question,  unless  in  cases  to  which 
the  rules  prescribed  by  the  statute  are  clearly  inapplicable, 
meets  my  approval.  Yet  it  seems  to  have  been  sanctioned  by 
high  authority:  See  Succession  of  Clarke  11  La.  Ann.  124. 
And  unquestionably,  when  the  direct  proof  of  the  execution 
of  a  will  cannot,  owing  to  the  nature  of  the  case,  be  adduced, 
resort  may  be  had  to  secondary  evidence.  But  this  must  be- 
sufficient  to  establish,  with  reasonable  certainty,  all  the  fact» 
which  must  concur  for  the  execution  of  a  valid  will.    It  surely 
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confirm  all  the  acts  and  doings  of  my  said  attorney  legally 
done  in  the  premises."  The  deed  was  dated  April  23,  1857, 
and  was  afterwards  recorded,  and  purported  to  he  on  the  con- 
sideration of  nine  hundred  dollars;  hut  the  real  consideration 
was  a  negro  woman,  estimated  at  that  value,  transferred  hy 
Medlock  to  Powers.  Powers  subsequently  sold  the  woman 
for  $875;  but  it  did  not  appear  that  Reese  or  his  heirs  ever  re- 
ceived the  proceeds,  or  that  Reese  had  been  informed  of  or 
had  disafibmed  the  conveyance.  Reese  died  in  Virginia  in 
May  or  June,  1858.  The  defendant  introduced  evidence, 
against  the  objection  of  the  plaintiffs,  to  show  that  it  was  the 
custom  of  land  agents,  acting  under  powers  of  attorney  simi- 
lar to  that  in  question,  to  exchange  the  lands  of  their  princi- 
pals for  negroes  and  other  property;  but  the  court  afterwards 
instructed  the  jury  to  disregard  this  evidence.  The  court 
charged  the  jury  that  if  they  believed  that  Reese  lived  for  a 
reasonable  length  of  time  after  the  sale,  and  during  his  life- 
time never  disaffirmed  the  sale,  they  might  reasonably  infer 
that  Reese  acquiesced  in  it,  and  they  should  find  for  the  de- 
fendant. The  defendant  had  a  verdict.  A  motion  by  the 
plaintiffs  for  a  new  trial  was  overruled,  and  they  appealed. 

8.  H.  Renicky  for  the  appellants. 
X.  B,  SawnderSy  for  the  appellee. 

By  Court,  Moobe,  J.  It  is  a  well-settled  general  prinoiplo 
that  when  an  agency  is  created  and  conferred  by  a  written  in- 
strument, the  nature  and  extent  of  the  authority  given  by  it 
must  be  ascertained  from  the  instrument  itself,  and  cannot  be 
enlarged  by  parol  evidence  of  the  usage  of  other  agents  in  like 
cases,  for  that  would  be  to  contradict  or  vary  the  terms  of  the 
written  instrument.  There  may,  however,  be  some  qualifica- 
tions and  limitations  properly  belonging  to  this  general  rule, 
whereby,  especially  in  cases  of  general  or  implied  agencies, 
the  usages  of  a  particular  trade  or  business,  or  of  a  particular 
class  of  persons,  are  properly  admissible;  not,  indeed,  for  the 
purpose  of  enlarging  the  powers  of  the  agents  employed  therein, 
but  for  the  means  of  interpreting  and  rightly  understanding 
those  powers  which  are  actually  given.  The  power  of  attorney 
under  which  the  agent  sold  the  land  in  controversy  to  the  de- 
fendant, Medlock,  did  not  authorize  him  to  barter  or  exchange  it 
for  other  property.  It  cannot  surely  be  seriously  insisted  that 
there  has  become  such  a  general  and  uniform  custom  or  usage 
of  trade,  by  agents  for  the  sale  of  land  in  this  state,  in  contra- 
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vention  to  the  legal  import  of  the  instrument  under  which  they 
derive  their  authority,  as  to  overturn  and  abrogate  the  well- 
established  rules  of  legal  construction,  by  which  the  courts 
would  otherwise  be  governed.  If,  however,  such  was  the  fact, 
the  testimony  oflfered  by  the  defendant  falls  far  short  of  justi- 
fying the  application  in  this  case  of  such  an  exception  to  the 
general  rule  to  which  reference  has  been  made,  and  the  court 
did  not  err  in  excluding  it  from  the  jury. 

There  was  error,  however,  in  the  charge  of  the  court.  The 
jury  were  instructed  in  it,  that,  although  the  power  of  attorney 
did  not  authorize  the  sale  of  the  land,  except  for  money,  yet  if 
Reese  lived  a  reasonable  time  after  the  sale,  and  during  his 
lifetime  did  not  disaffirm  the  sale,  they  might  infer  that  he 
acquiesced  in  it,  and  should  find  for  the  defendant.  It  is  evi- 
dent that  the  verdict  of  the  jury  must  have  been  controlled  by 
this  charge.  Under  it,  they  could  not  have  found  a  verdict 
otherwise  than  as  they  did. 

It  is  truly  said  that  a  subsequent  ratification,  except  in  a 
few  cases  of  an  isolated  and  peculiar  character,  of  an  act  done 
by  another  as  an  agent,  is  equivalent  to  a  prior  authority. 
Where,  however,  the  act  of  the  agent  purports  to  be  under 
seal,  and  in  the  name  of  the  principal,  so  as  to  be  his  deed,  it 
has  been  held  generally,  in  common-law  courts,  that  the  rati* 
fication  must  also  be  by  an  instrument  under  seal.  Although 
this  is  probably  the  correct  rule  with  reference  to  express  rati- 
fications as  evidence  of  legal  title,  or  to  such  acts  of  recognition 
and  acquiescence  as  operate  merely  as  evidence  of  assent,  it  can 
hardly  be  doubted  that  such  acts  as  would  operate  as  an  es- 
toppel in  pais  would  be  held  sufficient  in  our  courts  to  confirm 
a  contract  under  seal,  made  by  an  agent  without  legal  authority; 
1  Am.  Lead.  Cas,  574.  But  unquestionably  the  burden  of  prov- 
ing this  ratification  of  the  unauthorized  act  of  the  agent  de- 
volves upon  the  party  asserting  it.  Assent  may,  in  some  cases, 
be  presumed  from  acquiescence  after  notice.  But  it  is  a  prin* 
ciple  too  clear  for  doubt  or  question,  and  of  universal  recogni- 
tion, *^  that  there  can  be  no  binding  ratification  without  full 
knowledge":  1  Am.  Lead.  Cas.  574;  Story  on  Agency,  sec.  90. 
Nor  is  the  fact  of  the  record  of  the  deed  from  the  agent,  as 
insisted  by  counsel,  constructive  notice  to  the  principal  of  its 
contents;  much  less  will  it  give  him  notice  that  his  agent  has 
exceeded  the  limit  of  his  authority.  Even  an  inspection  of  the 
deed  would  not  inform  him  of  this  fact.  The  most  that  can  be 
said  with  reference  to  the  registration  of  the  deed  from  the 
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agent,  and  subsequent  possession  of  the  land  by  the  purchaser, 
is,  that  these  are  facts  which,  in  connection  with  all  the  other 
circumstances  connected  with  the  case,  might  be  considered 
by  the  jury  in  determining  whether  the  principal  had,  after 
full  knowledge,  ratified  the  act  of  his  agent.  The  charge  of 
the  court,  however,  makes  the  delay  of  the  principal  for  such 
length  of  time  merely  as  the  jury  should  conclude  to  be  rea- 
sonable, to  disapprove  the  act  of  the  agent,  although  he  may  not 
have  been  notified  of  it,  conclusive  evidence  of  ratification.  The 
judgment  is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


Nature  and  Extent  of  Agent's  Wrttten  AuTHORrrr,  how  Asgdi- 
TAINED:  See  Afarr  v.  Owen,  39  Am.  Dec.  600,  and  note;  Carson  ▼.  Smith,  TJ 
Id.  639;  and  see  Loudon  Savings  Fund  Society  v.  Hagerstown  Savings  Bank,  78 
Id.  390.  Powers  of  attorney  and  similar  instruments  are  to  be  strictly  con- 
strued, and  under  no  circumstances  wiU  the  principal  be  bound  beyond  the 
plain  import  of  the  instrument:  Sbaggs  v.  Murcheaon,  63  Tex.  353.  A  deed 
which  is  not  executed  in  pursuanee  of  a  power  conferred  upon  an  agent  may 
be  avoided  by  the  principal:  Meade  v.  Brothers,  28  Wis.  693.  The  principal 
case  is  cited  to  the  foregoing  points. 

AOKNT  CANNOT  EXCHANGE  PROPERTY  UNDER  SiMPLB  AUTHORITT  TO  SXLL: 

Trudo  ▼.  Anderson,  81  Am.  Dec.  795. 

Ratiticatign  of  Act  bhtst  be  in  Particular  Mods  or  Form  Kbobs- 
SART  TO  Ck>NFER  AuTHORTTT  to  perform  it,  in  the  first  instance:  Despatch 
Line  v.  Bellamy  Mfg,  Co»,  37  Am.  Dec.  203.  An  unauthorized  contract  ex- 
ecuted under  seal  cannot,  therefore,  be  ratified  by  parol:  Stetson  y.  Patten,  11 
Id.  Ill;  Blood  v.  Goodrich,  24  Id.  121;  but  see  note  to  Jackson  ▼.  Murray,  17 
Id.  59;  Blood  v.  Goodrich,  27  Id.  152;  Mclniyre  v.  Park,  71  Id.  690. 

Ratification  of  Unauthorized  Act  mat  be  bt  Silence,  after  Kkowl- 
IDGS:  Ward  v.  Williams,  79  Am.  Dec  385,  and  note  discussing  the  subject; 
Philadeipldaetc,  R.  R.  v.  Cowell,  70  Id.  128;  Mayor  qf  Baltimore  v.  Reynolds,  83 
Id.  535;  and  see  the  principal  case  referred  to  on  this  question  in  Haamltm 
▼.  Brooks,  51  Tex.  146;  Ektell  v.  Cole,  62  Id.  702;  Ladd  y.  BUdebrant,  27 
Wis.  142. 

Ratification,  to  be  Binding,  MUffr  bb  Made  with  Full  Knowlbdqb: 
Pennsylvania  etc  Steam  Naio,  Co,  y.  Dandridge,  29  Am.  Dec.  543;  Bryant 
w.  Moore,  46  Id.  W;  WhiU  y.  Daekison,e3  Id.  099;  BiOingir.  Morrwo,eS  II 
235,  and  note. 


Ghamblee  V.  Tarbox. 

L27  Texas,  U9.] 

SnoLARnT  OF  Name  is  Ordinarilt  Sufficdent  Bvidsncr  of  lowmrr  of 
Grantee,  in  a  chain  of  conyeyaace,  with  a  subaequeiit  grantor. 

Ii^XKTiTT  OF  "Jane  Carroll"  with  "Jane  M.  Tarbox"  n  SuFixonariLf 
Shown  to  establish  a  chain  of  title,  in  the  abeenoe  of  eyidenoe  to  tht 
oontnury,  from  the  partial  similarity  of  name,  the  po—nnion  of  tht 
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original  title  papers,  the  recital  in  the  deed  to  "Jane  Carroll  "that 
the  conveyance  was  made  to  her  in  consideration  of  her  approaching 
marriage  with  Lyman.  Tarbox,  and  the  recital  in  a  subsequent  deed  by 
"Jane  M.  Tarbox,"  that  she  is  the  wife  of  Lyman  Tarbox,  and  as  saoh 
joins  in  the  conveyance. 
BzBounoM  Salb  will  bb  Intebred  to  be  Fraudulent  from  Sliohi 
Additional  Circuhstance.s,  when  the  disproportion  between  the  price 
and  the  value  of  the  property  is  enormous;  and  it  is  not  necessary,  to 
anthorize  the  interposition  of  the  court,  that  these  circumstances  lead  to 
the  conclusion  of  actual  fraud  on  the  part  of  the  purchaser. 

PABTT  cannot  Ck>MPLAIN  OF  FAILURE  OF  CoURT  TO  GiVE  JURT  INSTRUC- 
TIONS which  he  has  neglected  to  ask;  but  this  rule  does  not  apply  wher» 
the  charge  given  by  the  court  upon  the  questions  involved  is  itself  er^ 
roneous* 

Tbespass  to  try  title,  brought  by  Horace  Tarbox  against 
John  Chamblee  and  others,  who  claimed  under  Chamblee. 
The  defendants  pleaded,  among  other  things,  not  guilty,  and 
fraud  in  the  sheriff's  sale,  under  which  the  plaintiff  claimed. 
The  plaintiff  derived  title  under  an  execution  sale  in  favor  of 
Jesse  Tinnin  against  Chamblee,  made  February  6,  1844,  to 
one  John  K.  Lyle;  a  deed  from  Lyle  to  Lyman  Tarbox;  a 
deed  from  Tarbox  to  Jane  Carroll,  reciting  as  a  consideration 
the  approaching  marriage  of  Tarbox  with  the  grantee;  and  a 
deed  from  Tarbox  and  his  wife,  Jane  M.  Tarbox,  to  the  plain- 
tiff. Two  executions  in  favor  of  Tinnin  had  been  levied  upon 
the  land,  which  consisted  of  1,107  acres,  worth  about  one  dol- 
lar per  acre;  and  it  was  directed  to  be  sold  under  the  first, 
with  appraisement,  but  when  offered  for  sale,  no  one  would 
give  two  thirds  of  its  appraised  value.  The  land  was  sold 
without  appraisement  under  the  second  execution  to  Lyle  for 
five  dollars.  The  marriage  of  Lyman  Tarbox  and  Jane  Car- 
roll was  not  proved,  nor  was  any  evidence  given  that  Jane 
Carroll  and  Jane  M.  Tarbox  were  the  same  person,  further 
than  these  facts  appeared  from  the  recitals  in  the  deeds,  and 
from  the  possession  by  Jane  M.  Tarbox  of  the  original  title 
deeds.  The  defendants  asked  the  court  to  instruct  the  jury 
that  gross  inadequacy  of  price  might  alone  be  sufficient  evi- 
dence of  fraud;  and  that  the  recitals  in  the  deeds  of  Lyman 
Tarbox  to  Jane  Carroll,  and  Lyman  Tarbox  and  Jane  M.  Tar- 
box to  the  plaintiff,  were  not  evidence  that  Jane  Carroll  and 
Jane  M.  Tarbox  were  the  same  person;  but  the  court  refused 
80  to  charge,  and  instructed  the  jury  that  the  deeds  offered  in 
evidence  by  the  plaintiff  were  sufficient  to  establish  his  right 
to  recover,  unless  the  evidence  proved  fraud  in  the  procure- 
ment of  his  title;  that  in  order  to  decide  whether  there  was 
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fraud  in  the  procurement  of  the  plaintiff's  title,  the  jury  should 
look  to  all  the  circumstances  attending  the  sale,  and  if  there 
was  any  unfair  combination  between  the  sheriff  and  the  pur- 
chaser to  sell  the  land  for  less  than  its  value,  they  should  find 
for  the  defendants,  but  otherwise  for  the  plaintiff;  and  that 
mere  inadequacy  of  price  was  not  sufficient  to  establish  fraud. 
There  was  a  verdict  and  judgment  for  the  plaintiff.  A  motion 
by  the  defendants  for  a  new  trial  was  ovemiledy  and  they 
appealed. 

Barziza  and  Qould^  for  the  appellants. 
Ayeock  and  Stewart^  for  the  appellee. 

By  Court,  Moobe,  J.  Similarity  of  name  is  said  to  be  some 
evidence  of  identity:  1  Greenl.  Ev.,  sec.  575,  note  5.  It  can- 
not be  questioned  that  this  alone  is  ordinarily  sufficient  evi- 
dence of  identity  of  a  purchaser  in  a  chain  of  conveyance  as 
the  subsequent  vendor.  Although  this  case  cannot  be  said  to 
come  fully  within  this  rule,  and  it  would  have  been  more  sat- 
isfactory if  the  marriage  of  Lyman  Tarbox  and  Jane  Carroll 
had  been  proved;  or  that  Jane  Carroll,  to  whom  the  land  was 
conveyed  by  Lyman  Tarbox,  and  Jane  M,  Tarbox,  who  subse- 
quently joined  him  in  the  conveyance  of  it  to  the  appellee,  was 
the  same  person;  yet  we  think  the  partial  siniularity  of  name, 
the  possession  of  the  original  title  papers,  and  especially  the 
recitals  in  the  deeds  showing  that  the  land  was  conveyed  to 
Jane  Carroll  in  consideration  of  her  approaching  marriage 
with  Lyman  Tarbox,  and  that  by  the  deed  to  the  appellee, 
Jane  M.  Tarbox  is  shown  to  be  his  wife,  and  as  such  joins  in 
the  conveyance,  were  properly  regarded  by  the  court  below,  in 
the  absence  of  all  testimony  tending  to  induce  a  different  con- 
clusion, as  sufficient  to  establish  appellee's  chain  of  title. 
Recitals  in  deeds  are  ordinarily  said  to  be  evidence  only 
against  parties  and  privies;  but  when  the  recital  is  of  a  mat- 
ter of  pedigree,  which  includes  the  facts  of  birth,  marriage, 
and  death,  it  may  be  used  as  original  evidence  even  against 
strangers:  1  Oreenl.  Ev.,  sec.  104. 

Appellants  requested  the  court  to  charge  the  jury  that  gross 
inadequacy  of  price  alone  is  sufficient  evidence  of  fraud  to  set 
aside  a  sale.  It  has  been  frequently  intimated  by  high  a\f- 
thority  that  when  the  inadequacy  of  consideration  was  so  gross 
as  to  shock  the  conscience,  it  might  be  regarded  as  of  itself 
evidence  of  fraud:  Osgood  v.  Franklin^  2  Johns.  Ch.  1;  1  Story's 
Eq.  Jur.|  sec.  246.    It  is  not  necessary,  howeveri  in  tiie  present 
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case,  to  determine  whether  the  true  rule  upon  the  subject  can 
be  carried  to  this  extent,  especially  in  sales  by  public  officers; 
though  the  great  hardship  and  injury  that  might  sometimes 
result  from  its  denial  will  appeal  for  its  support,  in  proper 
cases  for  its  application,  with  most  persuasive  force.  When 
the  disproportion  between  the  price  and  the  value  of  the  prop- 
erty is  enormous,  the  cases  all  agree  that  slight  additional 
circumstances  will  justify  the  inference  that  the  sale  is  fraudu- 
lent: Allen  V.  StephaneSf  18  Tex.  658.  And  it  is  not  necessary, 
to  authorize  the  interposition  of  the  court,  that  these  circum- 
stances lead  to  the  conclusion  of  actual  fraud  on  the  part  of 
the  purchaser.  If  the  bargain  is  one  which  no  man  in  his 
senses  would  make,  and  that  no  honest  and  fair  man  should 
accept,  and  there  are  circumstances  attending  the  sale  which 
may  have  operated  to  prevent  the  property  from  bringing  a 
higher  price,  although  at  the  time  they  may  in  fact  have  been 
unknown  to  the  purchaser,  the  sale  will  be  regarded  by  the 
court  as,  in  its  legal  sense,  fraudulent. 

In  the  sale  by  the  sheriff,  under  which  the  appellee  claims 
the  land  in  controversy  in  this  case,  there  appears  to  be  a 
number  of  circumstances  which,  in  connection  with  the  gross 
inadequacy  of  the  price  for  which  the  land  was  sold,  would, 
if  the  suit  were  between  the  original  purchaser  and  defendant 
in  execution,  and  its  prosecution  had  not  been  unduly  delayed, 
have  authorized  its  rescission.  Two  executions  in  favor  of  the 
same  plaintiff  were  levied  upon  the  land.  Under  the  first  it 
was  directed  to  be  sold  with  appraisement,  and  it  was  offered 
for  sale  first  under  it,  but  no  one  would  give  two  thirds  of  its 
appraised  value.  It  is  not  unreasonable  to  suppose  that  bid- 
ders at  the  sale  may  have  believed  that  this  would  delay  the 
sale  under  the  second  execution,  or  at  least,  that  there  would 
be  a  lien  on  the  land  in  favor  of  the  first  execution.  The  last 
execution  was  for  cost  in  a  case  brought  before  the  expiration 
of  the  appraisement  law.  It  may  have  been  a  matter  of  doubt 
with  some  whether  this  law  was  not,  also,  applicable  to  it. 
The  levy  indorsed  upon  the  execution  was,  to  say  the  least, 
very  vague  and  uncertain;  and  if  the  land  was  susceptible  of 
division  (and  from  its  description  we  must  infer  that  it  was), 
the  levy  was  grossly  excessive,  so  much  so  that  we  might 
reasonably  conclude  this  alone  would  have  prevented  a  sale  of 
the  land  for  a  reasonable  or  fair  price. 

It  may  be  said  that  these  objections  cannot  be  insisted  upon 
for  the  reversal  of  the  judgment,  because  appellant  fSsdled 
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cannot  be  maintained  that  facte  which  nmst  be  establiahed 
in  order  to  give  eflTect  to  the  testamentary  instrument,  if  it 
were  before  the  court,  need  not  be  proved  if  it  is  not  produced. 
If  so,  the  case  derives  presumptive  streng^th  from  its  intrin- 
sic weakness.  Nor  does  it  seem  legitimate  or  reasonable 
(except  in  cases  of  spoliation,  when  the  wrongful  act  of  with- 
holding or  destro3ring  the  means  of  furnishing  direct  testimony 
authorizes  presumptions  and  conclusions  which  otherwise 
would  not  be  indulged)  to  infer  its  due  execution  from  proof 
of  facts  which,  if  the  will  were  before  the  court,  would  in  no 
way  tend  to  prove  it,  and  which  are  usually  and  reasonably 
consistent  with  the  contrary  conclusion. 

The  direct  testimony  prescribed  by  the  statute  for  proof  of 
the  execution  of  wills  is,  if  the  attesting  witnesses  are  living, 
proof  of  its  due  execution  by  one  of  them;  and  if  they  are 
dead,  or  beyond  the  jurisdiction  of  the  court,  proof  by  two 
witnesses  of  the  handwriting  of  the  two  attesting  witnesses, 
and  that  of  the  testator,  if  he  was  able  to  write.  The  mere 
declarations  and  statements  made  by  the  testator,  subsequent 
to  the  completion  of  the  supposed  testamentary  instrument, 
could  not,  if  the  will  were  before  the  court,  be  received  as 
primary  evidence  of  its  due  execution,  in  lieu  of  that  directed 
by  the  statute.  And  although  the  will  is  lost,  if  the  attesting 
witnesses  were  within  the  control  of  the  court,  would  not  their 
testimony  still  furnish  the  evidence  on  the  question,  and  could 
its  place  be  supplied  by  any  other  ?  Is  it  not  as  reasonable 
when  the  witnesses  are  dead,  that  the  statutory  rule  of  evi- 
dence should  also  be  resorted  to  7  If  the  instrument  had  been 
so  treated  or  handled  as  to  be  susceptible  of  proof  in  this 
manner,  it  is  apprehended  that  there  would  be  little  doubt 
that  the  statutory  rule  of  evidence  would  be  applicable  to  it. 
It  must  be  considered,  though,  that  papers  of  this  character 
are  not  usually  intrusted  to  those  who  are  disconnected  with 
their  execution;  and  it  is  therefore  generally  a  difficult  matter, 
and  often  an  impossible  one,  to  know  who  are  the  subscribing 
witnesses  to  a  lost  will.  And  if  they  are  known,  it  would  sel- 
dom be  the  case  that  their  handwriting  could  be  proved.  But 
to  this  it  may  be  answered,  that  the  mere  difficulty  of  making 
the  proof  required  by  the  law,  to  establish  a  given  fact,  affords 
no  reason  for  a  departure  from  the  rules  of  evidence  by  which 
courts  are  governed.  That  a  will  cannot  be  established  by 
the  certain  and  clear  testimony  which  the  law  requires  for  its 
proof  might,  with  much  force,  be  urged  as  a  reason  for  its 
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rejection  rather  than  declaring  the  vague  and  glimmering 
light  afforded  by  secondary  evidence  suflBcient  proof  of  its 
contents  and  execution.  The  due  proof  of  the  execution  of 
the  will  is  certainly,  as  important  when  the  will  is  lost,  as  if 
it  Wire  before  the  court;  and  it  would  seem  necessary  that  the 
testimony  for  this  purpose  should  be  as  clear  and  direct  in  the 
one  case  as  the  other. 

The  Btatute  (O.  &  W.  Dig.,  art.  699)  says,  that  "  a  written 
will  may  be  proved  by  the  afiSdavit  in  writing,  of  one  of  the  sub- 
scribing witnesses  thereto,"  but  it  does  not  state  the  facts  that 
must  be  embodied  in  the  '^  affidavit  in  writing  ";  but  the  clear 
inference  is,  that  it  must  contain  such  as  are  necessary  to  con* 
cor  for  the  due  execution  of  the  will.  But  if  this  direct  testi- 
mony in  support  of  the  execution  of  the  will  cannot  be  had, 
ihe  statute  also  prescribes  that  it  '*  may  be  probated  on  proof 
by  two  witnesses  of  the  handwriting  of  the  subscribing  wit* 
nesses,  and  also  of  the  testator,  if  he  was  able  to  write." 
When  this  character  of  testimony  can  be  resorted  to,  the  stat* 
Qte  indicates  all  that  it  is  necessary  to  establish  by  the  wit* 
nesses.  The  law  from  this  alone  deduces  the  existence  of  all 
the  facts  incident  to  the  due  execution  of  the  will.  But  if  it 
is  admitted  that  other  secondary  testimony  than  that  author- 
ised by  the  statute  may  be  resorted  to,  what  facts  must  be 
proved  by  it  ?  Must  not  all  of  those  which  are  essential  to 
constitute  a  will  7  Can  any  of  them  be  regarded  as  conclu* 
dons  of  law  from  other  secondary  evidence  than  that  indi- 
cated by  the  statute  7  If  not,  although  they  may  be  deduced 
or  established  as  inferences  of  fact,  from  proof  of  other  facts, 
from  which  they  may  be  regarded  as  legitimate  sequences; 
yet^  as  the  charge  of  the  court  directed  the  finding  in  favor  of 
the  will,  without  all  the  facts  being  ascertained,  it  was  in  thia 
respect  erroneous. 

Nor  can  it  be  said  that  all  the  facts  necessary  for  the  due 
execution  of  a  will  are  properly  and  clearly  deducible  from 
those  that  were  established  in  this  case, — at  least,  not  in  a 
manner  to  authorize  the  court  or  jury  in  recognizing  their 
existence.  For  if  they  are  to  be  inferred  in  favor  of  a  lost 
will  upon  secondary  evidence,  surely  it  should  not  be  done  on 
testimony  of  less  strength  and  force  than  that  which  the  stat- 
ute requires  to  raise  the  like  inference  when  the  will  is  before 
the  court.  The  statute  requires  two  witnesses  to  the  hand- 
writing of  the  subscribing  witnesses.  Here,  there  was  but  one 
witness  to  the  handwriting  of  one  subscribing  witness;  and 
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although  the  declarations  of  the  supposed  testator  were  prop- 
erly received  to  rebut  the  presumption  of  a  cancellation  or 
revocation  of  the  will,  which  arises  from  its  loss  or  destruc- 
tion previous  to  his  death,  and  they  might  also  be  regarded 
by  the  jury  as  tending  in  some  degree  to  strengthen  the 
other  proof  as  to  the  execution  of  the  will,  yet  they  were  not, 
of  themselves,  suflBcient  proof  of  it,  or  even  to  fiilly  supply 
the  deficiencies  in  the  other  proof.  The  declarations  of  the 
supposed  testator  were  nothing  more  than  his  legal  conclusions 
upon  the  facts  constituting  the  due  execution  of  a  will,  and 
may  have  been  altogether  imperfect  or  erroneous  deductions 
from  them;  and  ordinarily,  it  must  be  admitted,  furoish  us  a 
very  uncertain  and  erroneous  guide  in  arriving  at  proper  con- 
clusions upon  such  questions. 

The  law  of  New  Jersey  requires  the  testator  to  sign  his 
name  in  presence  of  the  witnesses.  Yet,  in  the  case  of  Bailey 
V.  Stiles^  2  N.  J.  Eq.  220,  on  a  bill  filed  to  establish  a  will, 
under  a  charge  of  spoliation,  it  was  held  necessary  to  prove 
that  the  testator  signed  in  presence  of  the  witnesses.  Proof  of 
all  the  other  facts  essential  for  the  execution  of  the  will, 
together  with  the.  circumstance  that  the  testator  put  his  hand 
upon  the  seal,  and  acknowledged  that  he  signed,  sealed,  and 
published  it  as  his  last  will  and  testament,  was  not  sufficient 
to  authorize  the  inference  that  it  was  signed  by  the  testator  in 
the  presence  of  the  witness;  and  the  case  would  have  failed 
but  for  the  evidence  of  a  person  who  was  present  at  the  exe- 
cution of  the  will,  though  not  a  subscribing  witness,  by  whom 
the  fact  was  established. 

In  Chisholm^a  Heirs  v.  Ben,  7  B.  Mon.  408,  it  is  said:  "It  is 
the  due  execution  of  the  will  that  the  witnesses  are  to  attest, 
and  by  their  subscription  to  authenticate.  When  the  instru- 
ment produced  is  complete  in  form  as  a  will,  or  if  not  pro- 
duced, it  has  been  seen  with  the  signature  of  the  decedent, 
then  the  proof  by  the  subscribing  witnesses,  that  they  sub- 
scribed upon  his  acknowledgment,  though  without  seeing  the 
signature,  together  with  proof  identifying  the  instrument  sub- 
scribed as  the  one  seen  in  perfect  form,  or  in  case  of  a  lost 
will,  the  proof  by  the  subscribing  witnesses,  of  acknowledg- 
ment alone,  might  be  suflicient  in  the  absence  of  countervail- 
ing circumstances  to  prove  the  due  execution  of  the  will. 

"  But  although  the  mere  fact  of  subscription  by  attesting 
witnesses,  which  is  made  essential  by  the  statute  as  a  means 
of   authentication,   might   be   deemed  in  itself  a   sufficient 
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ground,  in  the  absence  of  repellant  circumstances,  to  author- 
ize the  presumption  of  all  that  was  necessary  to  constitute  a 
proper  attestation,  and  to  justify  the  subscription  as  an  act  of 
authentication,  it  is  very  different  whether  and  how  far  other 
facts,  such  as  the  condition  of  the  testator  as  being  childless 
or  otherwise,  his  desire  to  accomplish  a  particular  object  by 
his  will,  his  declarations  and  acts  importing  a  belief  that  he 
had  a  will, — facts  to  which  the  statute  gives  no  importance,  and 
which  have  only  a  general  bearing  upon  the  question  of  tes- 
tacy,— should  be  entitled  to  any  effect  upon  the  specific  question 
of  due  execution  of  the  will,  for  the  proof  of  which  the  statute 
intends  to  provide  by  the  attestation  of  subscribing  witnesses." 

And  in  Leiois  v.  Lewis,  6  Serg.  &  R.  488,  it  is  said:  "If  a  will 
of  land  is  lost  or  secreted,  parol  proof  of  its.  contents  by  one 
witness  would  be  sufficient,  the  proof  of  the  execution  being 
made  by  the  requisite  number." 

These  authorities  justify  the  conclusion  that  to  establish 
the  validity  of  a  lost  will,  it  is  necessary  to  prove  its  execution 
with  the  formalities  and  solemnities  prescribed  by  the  statute; 
and  it  should  be  done  by  direct  testimony,  or  legally  deducible 
from  such  facts  as  are  directly  established.  And  while  re- 
course is  to  be  had,  primarily,  to  the  statutory  rules  governing 
the  probate  of  wills,  yet  other  testimony  may  be  used  to  aid  or 
supply  the  deficiencies  of  memory  of  the  attesting  witnesses; 
or  when  direct  testimony  cannot  be  had,  or  the  facts  of  the 
case  take  it  without  the  statutory  rule,  resort  may  be  had  in 
the  first  instance  to  such  as  may  be  accessible  and  pertinent 
to  the  issue  to  be  determined.  But  the  facts  to  be  established 
cannot  be  inferred  from  proof  of  others  from  which  they  are 
not  naturally  or  reasonably  inferable;  although  if  it  were  not 
for  the  requirement  of  the  statute  the  act  proved  might  be  re- 
garded as  of  the  same  legal  import  or  effect.  Nor  will  the 
declarations  and  acts  of  a  party,  indicating  a  belief  that  he  has 
a  will,  add  but  little,  if  any,  strength  to  the  other  testimony 
adduced  to  prove  its  due  execution.  The  testimony  relied  on 
should  be  sufficient  to  prove  all  the  facts  necessary  for  the 
probate  of  the  will  with  as  much  reasonable  certainty  in  cases 
of  lost  wills  as  in  those  where  the  will  is  before  the  court. 

In  this  particular,  the  charge  of  the  court  was  objectionable, 
and  the  testimony  was  insufficient  to  sustain  the  verdict. 
Before  reversing  the  judgment,  however,  it  is  proper  that  we 
express  the  conclusion  to  which  we  have  come  upon  another 
question  presented  in  the  record.    Appellants  insist  that  the 
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letter  of  the  decedent  to  his  attorney  in  £act,  Smith,  directing 
him  to  destroy  his  will,  operated  ipso  facto  as  an  immediate 
revocation  of  it.  It  is  plausibly  and  ingeniously  urged  that 
this  letter  was  a /declaration  in  writing  by  the  testator,  written 
wholly  by  himself,  directing  its  cancellation.  We  cannot,  how- 
ever, yield  our  assent  to  this  position.  The  leading  rule  to 
guide  in  determining  the  construction  to  be  placed  upon  all 
acts  as  well  as  instruments,  and  more  especially  those  of  a 
testamentary  character,  is  the  intention  of  the  parties.  Did 
the  decedent  intend,  by  this  letter  to  his  attorney,  an  immedi- 
ate exercise  of  his  right  to  revoke  his  will,  by  an  instrument 
in  writing  executed  in  the  same  manner  necessary  for  publish- 
ing a  new  will?  The  testimony  of  the  witness  does  not  induce 
the  belief  that  this  is  the  fair  or  reasonable  construction  of  the 
letter.  Such  was  not  the  construction  placed  upon  it  by  the 
witness  to  whom  it  was  directed  or  by  the  writer  of  it  himself. 
The  manifest  intention  of  the  writer  and  clear  import  of  the  let- 
ter was,  that  the  attorney  to  whom  it  was  directed  should  revoke 
the  will  by  its  cancellation  or  destruction.  And  in  such  cases 
it  is  not  denied  that  the  will  remains  in  force  unless  the  can* 
oellation  or  destruction  is  carried  into  effect.  It  is  unneces- 
sary to  inquire  whether  the  language  of  our  statute  will  admit 
of  the  revocation  of  a  will  in  this  manner  by  an  attorney  in 
fact  out  of  the  presence  of  the  testator. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Peobatx  ov  Lost  ob  Destboteb  Wpj&  — Then  la  no  doabt^  at  th« 
present  day,  that  the  contents  or  sahstance  of  a  lost  or  destroyed  tesiimeii* 
tary  instrament,  satisfactorily  shown  to  have  been  duly  made,  and  not  ra- 
Toked  by  the  testator,  may  be  established,  and  admitted  to  probate:  1 
WaUams  on  Executors,  6th  Am.  ed.,  379;  Davis  v.  i>atM,  2  Add.  Eco.  223» 
224;  Trevdyany.  TrevtJyan^  1  Phillim.  149;  In  the  Ooods  qfOardntr,  1  Swab. 
k  T.  109;  S.  C,  27  L.  J.  P.  &  D.  55;  Wiltnot  y.  TaBnt,  3  Har.  &  McH.  2; 
8.  0.,  1  Am.  Dec  374;  PtUterly  v.  Waggwuar^  11  Wend.  599;  Idley  ▼.  Bowei^ 
11  Id.  227;  1  Edw.  Ch.  148;  Grant  ▼.  OraiU,  1  Sand.  Ch.  235;  In  re  Payn^§ 
WUU  4  T.  B.  Mon.  422,  427;  8UeU  ▼.  Priee,  5  Id.  58^  59;  /outlet  ▼.  HwrUm, 
76  Ala.  238,  242;  compare  Hale  ▼.  Monroe^  28  Md.  98.  In  several  of  the 
states  it  is  also  held  that  a  court  of  chancery  has  jurisdiction  to  set  up  a  lost 
or  destroyed  will:  Buchanan  v.  Matloekf  8  Humph.  390;  S.  C,  47  Am.  Dec. 
€22;  Morris  v.  Swaney,  7  Heisk.  591;  Townaend  ▼.  Townaemi,  4  Cold.  70,  83; 
Harris  v.  Ttsertau,  52  Ga.  153;  S.  C,  21  Am.  Rep.  242;  but  not  in  Ohio: 
Mamingatar  v.  Seiby,  15  Ohio,  345;  S.  C,  45  Am.  Dec  579;  and  in  ArkanBas» 
not  only  has  such  court  jurisdiction,  but  no  jurisdiction  exists  in  the  probate 
eourt:  Waggoner  v.  Lyles,  29  Ark.  47.  The  oontenta,  it  is  weU  settled,  may 
be  proved  by  parol:  Vallancs  v.  VaUattce,  1  Hagg.  Eoc  693;  Legare  v.  Asht^ 
I  Bay,  464;  Howard  v.  Davis,  2  Binn.  406;  Clarkv.  Wright,  8  Pidc  67;  In  r$ 
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Jchnaon'a  Wm,  40  Oonn.  587;  Fo&ter'a  Appeal,  87  Pa.  8t  67;  S.  0.,  30  Am. 
Rep.  840;  or  where  a  copy  or  draft  is  in  exiatence,  probate  may  be  aRowed 
of  the  copy  or  draft:  In  tfte  Oooda  qf  Thornton,  2  Curt.  Ecc.  913;  Martin  v. 
Laking,  1  Hagg.  Ecc.  244;  Sly  v.  Sly,  L.  R.  2  P.  &  D.  91;  S.  C,  46  L.  J.  P. 
ft  D.  63;  S.  C,  25  Week.  Rep.  463;  In  re  Thrvppleton,  35  L.  T.  909;  In  the  Oooda 
qfPeekell,  6Jiir.,N.  S.,  406;  Apperaonv.  CottreU,  3Port.  51;  S.  C,  29 Am.  Dec. 
239;  In  re  Happf^a  WiO,  4  Bibb,  553;  Qraham  v.  O' Fallon,  3  Mo.  507;  so  a 
will  partially  defaced  by  a  testator,  while  of  nnsoand  mind,  is  to  be  pro- 
nounced for,  as  it  existed  in  its  integral  state,  that  being  ascertainable: 
Scruby  v.  Fordham,  1  Add.  Ecc.  74;  and  a  will  torn  to  pieces  after  the  death 
of  the  testator,  may  be  pasted  together,  and  probate  decreed  in  common  form: 
Knight  ▼.  Cook,  1  Lee,  413;  and  if  any  pieces  be  missing,  their  contents  may 
be  fdiown,  and  probate  granted  of  the  part  remaining,  thus  supplemented: 
Fotter  V.  Foster,  1  Add.  Ecc.  462;  In  the  Goods  (^fC^ft,  29  L.  T.  249.  When 
a  will  is  lost,  and  evidence  of  its  contents  is  supplied  by  the  production  of  a 
draft,  and  of  parol  testimony  of  persons  who  had  read  the  will,  the  parol 
evidence  must  be  placed  side  by  side  with  the  draft,  and  out  of  them  the 
court  will  extract  the  contents  of  the  will  to  be  proved:  BurU  v.  BurU,  L.  R^ 

1  P.  ft  D.  472.  In  the  case  In  the  Oooda  ofDenston,  3  Curt.  Ecc.  741,  a  mo- 
tion to  admit  a  verified  copy  of  a  lost  will  to  probate  was  rejected,  because 
the  next  of  kin  had  not  been  cited. 

It  must,  however,  be  shown  by  the  clearest  and  most  satisfactory  evidence, 
that  the  instrument  was  properly  executed,  and  was  not  revoked  by  the  tes- 
tator, and  what  were  its  contents:  Hvble  v.  Clark,  1  Hagg.  Ecc.  115;  Wharram 
V.  Wharram,  3  Swab,  ft  T.  301;  S.  0.,  10  Jur.,  N.  S.  499;  33  L.  J.'P.  ft  D, 
76;  10  L.  T,  163;  12  Week.  Rep.  889;  Podmore  v.  WliaUon,  3  Swab,  ft  T.  449; 
a  C,  33  L.  J.  P.  ft  D.  143;  10  L.  T.  754;  13  Week.  Rep.  106;  MoJiood  v. 
Mahood,  8  L  R.  Eq.  359;  CrkheU  v.  Field,  23  L.  T.  630;  S.  C,  19  Week.  Rep. 
766;  In  the  Oooda  qf  Wilaon,  26  L.  T.  405;  Silver  v.  SUver,  27  Id.  766;  Bhodea 
V.  Vinaon,  9  GUI,  171;  S.  0.,  62  Am.  Dec.  685;  In  re  Johnson'a  Will,  40  Conn. 
587;  and  the  burden  of  proof  is  upon  the  party  seeking  to  establish  the  will: 
CridteU  v.  Field,  aupra;  Welch  v.  Plullips,  1  Moore  P.  C.  C.  299;  Newell  v. 
Homer,  120  Mass.  277;  Sotithworth  v.  Adams,  11  Biss.  256.  The  mere  absence 
of  the  will  raises  a  prima  fade  presumption  that  it  was  revoked,  and  the 
presumption  is  strengthened  if  the  will  is  traced  to  the  custody  of  the  testator, 
and  is  not  forthcoming:  Welch  v.  Phillips,  aupra;  Cutto  v.  Gilbert,  9  Moore 
P.  C.  C.  131;  In  Vte  Goods  qfBroum,  1  Swab,  ft  T.  32;  S.  C,  4  Jur.,  N.  S.,  244; 
27  L.  J.  P.  ft  D.  20;  PaUen  v.  PauUon,  1  Swab,  ft  T.  55;  S.  C,  4  Jur.,  N.  S., 
841;  27  L.  J.  P.  ft  D.  41;  Broum  v.  Brown,  8  £1.  ft  B.  876;  S.  C,  4  Jur., 
N.  S.,  163;  27  L.  J.  Q.  B.  173;  Homerton  v.  IleweU,  25  L.  T.  854;  Weeks  v. 
Betts,  14  Ala.  474;  JaquesY.  Norton,  76  Id.  238;  In  re  Johnson's  Will,  40  Conn. 
687,  588;  Dams  v.  Sigoumey,  8  Met  487,  488;  Newell  v.  Horner,  120  Mass. 
277;  Idiey  v.  Bowen,  11  Wend.  227;  S.  C,  1  Edw.  Ch.  148;  Holland  v.  Ferria^ 

2  BnuLf.  334;  BuUcley  v.  Redmcmd,  2  Id.  281;  Foster's  WUl,  87  Pa.  St.  67; 
8.  C,  30  Am.  Rep.  340;  Durantv.  Aahmore,  2  Rich.  184;  Southworth  v.  Adams^ 
11  Biss.  256;  compare  Finch  v.  Finch,  L.  R.  1  P.  ft  D.  371;  S.  C,  36  L.  J. 
P.  ft  D.  78;  16  L.  T.  268;  15  Week.  Rep.  797.  EspeciaHy  will  the  fullest  and 
most  satisfactory  proof  of  the  contents  be  demanded,  if  a  person  who  has 
himself  destroyed  a  testamentary  paper  after  the  death  of  the  alleged  testator, 
asks  for  the  probate  of  the  substance  thereof:  Moore  v.  Whitehouae,  3  Swab,  ft  T. 
667;  S.  C,  34  L.  J.  P.  ft  D.  31;  11  L.  T.  458.  Where  there  is  no  proof  oi 
the  execution  of  a  will  and  codicil,  except  the  statement  of  the  deceased  him- 
•el^  copies  thereof  which  he  had  transmitted  to  his  solicitor  are  not  entitled 
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to  probate:  In  Oe  Oooda  qfJRipley,  1  Swab.  &  T.  68;  S.  C,  4  Jar.,  N.  S.,  342; 
and  where  a  teBtaxnentary  paper  is  not  in  existence,  and  all  persona  present 
agree  that  it  was  not  duly  executed,  the  court  cannot,  on  a  mere  suspicion  to 
the  contrary,  decree  its  probate:  Eckeraky  v.  PlaU,  L.  R.  1  P.  &  D.  281;  S.  C, 
86  L.  J.  P.  &  D.  7;  15  L.  T.  327;  15  Week.  Rep.  232.  II,  however,  one  de- 
liberately  destroys  or  procures  another  to  destroy  a  will,  and  the  contents 
thereof  subsequently  become  a  matter  of  judicial  inquiry  between  the  spoliator 
and  an  innocent  party,  the  latter  will  not  be  required  to  make  strict  proof  of 
the  contents,  in  order  to  establish  a  right  founded  upon  it:  Andermm  ▼.  Irwhi^ 
101  m.  411;  and  see  Jon/M  ▼.  Murpliy,  8  Watts  &  S.  275.  •  Where  a  will,  re- 
voking a  former  will,  has  been  lost  or  destroyed,  and  its  contents  cannot  be 
sufficiently  proved  to  admit  it  to  probate,  it  may,  nevertheless,  be  availed  of 
as  a  revocation:  Wallia  v.  WaUia,  1 14  Mass.  510.  The  California  Code  of  Civfl 
Procedure,  sec.  1339,  provides  that  "no  will  shall  be  proved  as  a  lost  or 
destroyed  will,  unless  the  same  is  proved  to  have  been  in  existence  at  th« 
time  of  the  death  of  the  testator,  or  is  shown  to  have  been  fraadulently 
destroyed  in  the  lifetime  of  the  testator";  and  a  similar  statute  exists  in  New 
York:  See,  as  giving  a  construction  to  this  legislation,  £kkUe  qf  Kktderf  57 
Cal.  282;  HcUeh  v.  Sigman,  1  Dem.  519;  Timorev.  Claffy^  45  Barb.  438;  Knaapp 
V.  Rwxpp^  10  N.  7.  276;  SchmJlia  v.  SchOta^  35  Id.  653;  Vwrheiu  v.  VoorheeB,  39 
Id.  463. 

If  the  contents  of  the  will  caimot  be  completely  proved,  probate  may  be 
granted  to  the  extent  to  which  they  are  proved:  Sugden  v.  Lord  8L  Leonards^ 
L.  R.  1  P.  D.  154;  S.  C,  45  L.  J.  P.  &  D.  49;  34  L.  T.  372;  24  Week.  Rep. 
479;  Jadcmmy.  Jackson,  4  Mo.  210;  Dickey  v.  Malechi,  6  Id.  177;  S.  C,  34  Am. 
Dec.  130;  Stedey,  Price,  5  B.  Mon.  58, 72;  Sheridan  v.  Houghton,  6  Abb.  N.  C. 
234;  McNally  v.  Broum,  5  Redf .  372;  but  see  Davit  v.  Sigoumty,  8  Met  487; 
Durfee  v.  Durfee,  8  Id.  490,  note. 

Although  some  of  the  old  authorities  seem  to  require  a  lost  will  to  bo 
established  by  at  least  two  unexceptionable  witnesses,  — Swinburne  on  Wills, 
pt.  6,  sec.  14,  pL  4;  Toller  on  Executors,  71;  4  Bums*s  Ecclesiastical  Law,  6th 
ed.,  253^  — it  is  now  settled  that  although  a  statute  may  require  wills  to  be  at- 
tested by  two  or  more  witnesses,  the  contents  of  a  lost  or  destroyed  will  may 
be  proved  by  a  single  unimpeachable  witness:  Sugden  v.  Lord  St.  Leonard$, 
ntpra;  Jaques  v.  Eorion,  76  Ala.  238;  In  re  Johnmm'a  WiU,  40  Conn.  587, 589; 
Keame  v.  Keame,  4  Harr.  (Del.)  83;  Baker  v.  Dabyna,  4  Dana,  220;  Duiey  v. 
Makchi,  6  Mo.  177;  S.  C,  34  Am.  Dec.  130;  Dan  v.  Braum,  4  Cow.  483;  B.  C, 
15  Am.  Dec.  395.  Evidence  by  the  solicitor  who  drew  the  will  may  be  given: 
Broum  v.  Broum,  8  EL  &  K  876;  S^  C,  4  Jur.,  N.  S.,  163;  27  L.  J.  Q.  B.  173; 
and  where  a  will  was  lost,  and  there  was  no  surviving  witness  of  its  execu- 
tion, the  court  admitted  as  proof  an  entry  from  the  ledger  of  the  soUcitar 
who  prepared  the  will,  and  granted  probate  of  a  copy:  In  the  Ooods  qf  Thomat, 
41  L.  J.  P.  &  D.  32;  S.  C,  25  L.  T.  500;  20  Week.  Rep.  149.  Declarations 
of  a  decedent,  who  had  been  in  possession  of  property,  claiming  a  limited  in- 
terest therein  under  a  particular  will,  are  admissible  to  prove  the  fact  that 
such  will  had  a  legal  existence,  and  also  that  certain  persons  were  named  as 
executors  therein:  Sly  v.  Sly,  L.  R.  2  P.  &  D.  91;  S.  C,  46  L.  J.  P.  ft  D.  63;  26 
Week.  Rep.  463.  But  in  some  states  the  will  must,  by  statute,  be  proved  by 
more  than  one  witness:  CaL  Code  Civ.  Proc.,  sec.  1339;  Sheridan  v.  Hough' 
ton,  6  Abb.  N.  C.  234;  McNally  v.  Brown,  5  Redf.  372;  Early  v.  Early,  5  Id. 
876;  KUchena  v.  Kitdtens,  39  Ga.  168;  Moaely  v.  Carr,  70  Id.  333,  336.  The 
contents  of  the  will  may  be  established  by  the  testimony  of  witnesses  who 
heard  the  will  read,  but  who  did  not  read  it  themselves:  Af orris  v.  Bufcmey,  7 
Heisk.  591;  compare  ChishslnCa  Hehs  v.  Ben,  7  B.  Mon.  408. 
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The  declarations  of  the  decedent  are  admissible  to  show  that  he  left  a  wU 
which  was  not  revoked:  Reeves  v.  Booth,  2  Mill,  334|  S.  C,  12  Am.  Deo. 
679;  CTusholm's  Heirs  v.  Ben,  supra;  In  re  Johnson's  Will,  40  GonxL  587;  Du- 
rami  v.  Ashmore,  2  Rich.  184;  and  his  declarations,  made  before  and  after 
the  execution  of  the  will,  are  even  admissible  to  show  its  contents:  Sugden  v. 
Lord  St,  Leonards,  supra;  Johnson  v.  Lyfcrd,  L.  R.  1  P.  &  D.  546;  Ratth  v. 
Sifpnan,  1  Dem.  519;  Sowthutorth  v.  Adams,  11  Biss.  256;  contra:  dark  v.  Mor* 
«M,  5  Bawle,  235. 

Preliminary  proof  of  the  loas  or  destruction  of  the  will  must,  of  course,  be 
given:  Raster  v.  Raster,  62  Ind.  531;  but  this  proof  may  be  obviated  by  agree- 
mflnt  of  the  parties:  Ford  v.  Teagle,  62  Id.  61;  and  it  rests  in  the  discretion 
of  the  court  to  modify  or  change  the  rule  in  a  particular  case:  Conoly  v.  Oayle, 
61  Ala.  116;  and  it  is  not  necessary  to  show  how  the  instrument  was  de- 
•troyed  or  lost:  Patten  v.  Paulton,  1  Swab.  &  T.  65;  S.  C,  4  Jar.,  N.  S.,  341; 
27  L.  J.  P.  &  D.  41.  Bvidenoe  that  diligent  search  was  made  in  the  place 
where  the  will  was  most  likely  to  be  found  must  bo  given:  Sure  v.  Pittman,  3 
Hawks,  364;  Danv.  Brown,  4  Cow.  483;  S.  C,  15  Am.  Dec.  395;  Jackson  ex 
dem.  Brown  v.  Betts,  9  Cow.  208;  Jackson  ex  dem.  Bush  v.  Hasibrouck,  12 
Johns.  192.  Where  circumstances  indicate  no  peculiarly  likely  place  of 
deposit,  searching  in  the  decedent's  drawers  and  boxes  without  success  ia 
sufficient  prima  fade  evidenoe  that  there  is  no  will:  Regina  v.  Johnson,  Dears. 
&B.C.C.340;  S.  C, 4  Jur.,  N.  S.  55;  27  L.  J.  M.  C.  52. 

Testator's  DotscTnoNs  to  Desteot  Will  do  not  of  Thdcsblvbs  AHOxmT 
TO  RxvocATiON:  Mahne's  AdnCr  v.  Holbbs,  39  Am.  Deo.  263;  Hise  v.  Fmcher, 
61  Id.  383.  The  principal  case  is  cited  to  this  point  in  Johnson  v.  Brown,  51 
Tex.  79. 

Thx  pbinoipal  cask  18  oiTKD  in  Ochoa  v.  AfiUer,  59  Tex.  461,  to  the  point 
that  a  will  cannot  be  used  in  evidence  as  constituting  a  title^  or  a  link  in  the 
ehain  of  titles  unless  it  has  been  probated  in  the  manner  and  form  required 
bylaw. 
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r27  TXXAS,  804.1 
BlFAiaAK  PfiOPBDEIOB  IB|   IH  GeNXRAL,  EnTITLBD  TO  LaND  TO  MlBDLB  Of 

Stbxam;  and  as  the  owner  of  the  land,  he  has  prima  /ade  the  right  te 
the  use  of  the  water  flowing  over  it,  in  its  natural  current,  without  dimin- 
ution or  obstruction;  but  he  possesses  this  right  only  in  common  with 
every  other  proprietor. 

Btpartan  Propbhtor  has  No  Pbopxrtt  in  Water  Itself,  and  it  cannot 
be  appropriated  to  his  exclusive  use;  although,  it  seems,  that  for  the 
purpose  of  irrigation  and  other  natural  uses,  he  may  entirely  consume 
the  stream;  and  he  may  use  the  momentum  of  the  stream  as  a  power,  or 
tom  the  stream  on  his  land  by  a  dam  or  other  means. 

BiPARiAif  Proprietor  oaknot  Unrbasonablt  Detain  Water  or  Throw 
It  back  beyond  his  own  line,  unless  he  has  acquired  the  right  to  do  so  by 
grant,  license,  or  prescription. 

Etsrt  Injury  to  or  bt  Means  ov  Stream  is  Nuisance,  for  which  a  ripa- 
rian proprietor  injured  may  bring  an  action  for  damages  and  to  have  the 
nuisance  abated,  or  he  may  enter  on  the  land  of  the  wrong-doer  and  abate 
it  himself. 


682  Rhodes  v.  Whitehead.  [Texas, 

SSBVITUDM  AOQXnBXD  BT  GrAIVT  AND  B7  PBESORIFnOir  aAKVOT  BB  PLACBD 

IN  Sami  Oatbookt,  as  to  their  loss  by  adverse  possession  or  non-user. 
Hie  prssmnptioii  of  abandonment  of  servitudes  acquired  by  prescription 
may  arise  from  a  period  of  time  much  less  than  it  will  take  to  acquire 
them. 
TiTLB  BT  Pbxsobxptxon  IB  Mbbb  Pbkbuvftioh  liiADB  BT  Law  Upon  a  given 
state  of  facts  in  furtherance  of  public  policy,  or  to  accomplish  the  ends 
of  Justice.  It  does  not  depend  upon  the  actual  belief  of  the  fact  pre- 
sumed for  its  support.  Hence,  he  who  invokes  the  aid  of  the  court  to 
■ostain  such  a  title^  must  show  a  concurrence  in  Ids  favor  of  all  the  fads 
necessary  to  constitute  it,  or  authorise  the  court  to  presume  the  faot 
which  it  was  incumbent  upon  him  to  establish. 

BlOBT  TO  NmBABOB  CANNOT  BB  AOQUIBBD  BT  PBBSaBZPTION. 

Action  brought  in  1858,  by  C.  K.  Rhodes  agamst  Thomas 
Whitehead  and  others,  to  recover  damages  and  to  abate  a 
nuisance  caused  by  the  erection,  by  the  defendants,  of  a  dam 
across  the  San  Antonio  River,  whereby  the  plaintiff's  lands 
were  overflowed  and  stagnant  pools  of  water  formed^  producing 
sickness  in  his  family.  The  plaintiff  asserted  that  he  had 
constantly  claimed  and  possessed  the  lots  overflowed  for  a 
period  of  more  than  twenty  years  before  the  injuries  were  com- 
mitted. The  defendants  alleged  that  they  had  the  right  from 
the  former  government  to  erect  the  dam  in  question  for  the 
purpose  of  irrigating  certain  lands,  and  that  this  right  had 
been  confirmed  by  the  state  of  Texas  and  carried  into  effect 
by  the  action  of  the  authorities  of  the  city  of  San  Antonio. 
The  defendants  also  alleged  that  they  and  those  under  whom 
they  claimed  had  asserted  and  exercised  this  right  for  more 
than  one  hundred  years.  The  evidence  and  the  charge  to  the 
jury  sufficiently  appear  in  the  opinion.  The  defendants  had 
a  verdict  and  judgment  accordingly.  A  motion  for  a  new 
trial  was  overruled,  and  the  plaintiff  sued  out  a  writ  of  error. 

J.  A,  and  O,  W.  Paschal,  for  the  plaintiff  in  error. 
8.  O.  Newton^  tor  the  defendants  in  error. 

By  Court,  Moobe,  J.  This  is  a  suit  by  the  plaintiff  in  enor, 
Rhodes,  to  recover  damages  occasioned  by  a  dam  erected  by 
the  defendants  across  the  San  Antonio  River,  and  to  abate  the 
same  as  a  nuisance.  The  jury  were  instructed  by  the  court 
that  if  the  defendants,  or  those  under  whom  they  claimed,  had 
received  authority  from  those  authoriBed  by  the  former  gov- 
ernment, previous  to  the  grant  of  the  land  claimed  by  the 
plaintiff  to  erect  near  the  site  of  the  present  one  a  dam  of 
equal  height  with  that  constructed  by  the  defendants,  the 
plaintiff  could  only  recover  by  showing  that  the  land  snb- 
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merged  by  the  present  dam  had  been  claimed  by  himself^  or 
thoee  under  whom  he  derives  his  title,  free  from  any  right  of 
the  defendants,  or  those  under  whom  they  claim  title,  to  sub- 
merge said  land;  and  that  this  right  on  the  part  of  the  plain- 
tiff, or  his  vendors,  had  been  claimed  and  exercised  for  ten 
years  before  the  erection  of  the  present  dam.  And  also  that 
the  breaking  down  of  the  former  dam,  and  the  consequent 
receding  of  the  river,  and  laying  bare  a  strip  of  land  along 
the  margin  of  the  stream,  gave  no  right  to  the  plaintiff,  or  his 
vendors,  to  use  this  strip  of  land  free  from  the  right  of  the  de- 
fendants to  raise  the  river  by  the  reconstruction  of  the  dam. 
But  to  give  the  plaintiff  the  legal  right  to  use  this  strip  of 
land  adversely  to  the  right  of  the  defendants,  his  claim  to  use 
or  enjoy  it  in  that  manner  must  have  been  made  openly  for 
the  term  of  ten  years,  or  it  must  have  been  evidenced  by  such 
a  possession  or  construction  of  improvements  upon  the  whole 
or  a  part  of  it,  for  ten  years,  as  would  evidence  an  intention 
of  permanent  occupation  adverse  to  the  right  claimed  by  the 
defendants  to  raise  the  river. 

Generally  speaking,  every  riparian  proprietor  is  entitled  to 
the  land  to  the  middle  of  the  stream,  or,  as  it  is  commonly 
expressed,  ueque  adfilem  aquas.  As  the  owner  of  the  land,  he 
has  prima  facie  the  right  to  the  use  of  the  water  flowing  over 
it,  in  its  natural  current,  without  diminution  or  obstruction. 
He  has  this  right,  however,  only  in  common  with  every  other 
proprietor.  But  none  of  them  have  a  property  in  the  water 
itself,  for,  like  the  air,  it  cannot  be  appropriated  as  the  exclu- 
sive property  of  any  one;  but  each  of  them  may  simply  use  it 
while  it  passes  along.  There  is,  with  reference  to  it,  a  perfect 
equality  of  right  among  all  the  proprietors.  It  is  a  thing  com- 
mon to  all,  the  consequence  of  which  is,  that  one  of  them 
cannot  use  it  to  the  prejudice  of  another:  TyUr  v.  Wilkinson^ 
4  Mason,  400,  **The  water-power,"  it  has  been  said,  "to 
which  the  riparian  owner  is  entitled,  consists  in  the  fall  of  the 
stream,  when  in  its  natural  state,  as  it  passes  through  his 
land,  or  along  the  boundary  of  it;  or  in  other  words,  it  con- 
sists in  the  difference  of  level  between  the  surface  where  the 
stream  first  touches  his  land,  and  the  surface  where  it  leaves 
it:  McCalmont  v.  Whitaker,  3  Rawle,  84  [23  Am.  Dec.  102]. 

Aqua  curritf  et  debet  currerej  ut  currere  solebat,  is  a  maxim  no 
less  of  the  civil  than  the  common  law:  1  Kaufman's  Mack- 
eldey's  Modem  Civil  Law,  305,  note  6.  So,  also,  it  is  said  in 
the  law  of  ScoUand,  in  conformity  with  the  civil  law,  thai 
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although  a  proprietor  may  use  the  water  while  within  his  own 
premises,  he  cannot  alter  its  level,  either  where  it  enters  or 
where  it  leaves  his  property:  Bell's  Law  of  Scotland,  691. 

It  may  be  admitted  that  the  purpose  of  irrigation  is  one  of 
the  natural  uses,  such  as  thirst  of  people  and  cattle,  and  house- 
hold purposes,  which  must  absolutely  be  supplied;  the  appro- 
priation of  the  water  for  this  purpose  would,  therefore,  afford 
no  ground  of  complaint  by  the  lower  proprietors,  if  it  were  en- 
tirely consumed:  Evans  v.  Merriweatfier,  3  Scam.  496  [38  Am. 
Dec.  106].  And  the  momentum  of  the  stream  may  be  resorted 
to  as  a  power  for  making  it  available,  or  it  may  be  turned  by 
a  proprietor  on  his  own  land  by  a  dam,  or  by  any  other  means 
which  he  may  find  appropriate  for  the  purpose.  Yet,  unless 
he  has  acquired  the  right  of  doing  so  by  grant,  license,  or  such 
adverse  possession  as  will  give  him  the  right  by  prescription, 
he  cannot  do  it  in  a  manner  that  will  unreasonably  detain  the 
water,  not  consumed,  from  the  riparian  owners  below,  or  throw 
it  back  beyond  the  line  where  it  passes  from  the  land  of  the 
owner  above  him.  For  every  party  must  exercise  his  own 
rights,  and  use  his  own  property  in  such  a  manner  as  shall  not 
cause  detriment  to  that  of  another.  Hence  every  injury  to  a 
watercourse,  as  by  improperly  diverting  it,  and  every  injury  by 
means  of  a  watercourse  by  throwing  the  water  back  upon  the 
land  of  another  above,  is  repugnant  to  this  principle,  and  is  a 
species  of  tort  denominated  a  nuisance,  for  which  a  party  is 
entitled  to  redress  by  an  action  in  which  he  shall  recover 
damages,  and  that  such  nuisance  shall  be  abated,  or  he  may 
enter  on  the  land  of  the  other  and  abate  it  himself. 

We  have  seen  that  the  instructions  given  by  the  court  re- 
quired the  jury,  in  effect,  if  those  under  whom  the  defendants 
claimed  had  acquired,  by  grant  or  prescription,  an  incorporeal 
hereditament  or  servitude  upon  the  land  of  the  plaintiff  pre- 
vious to  its  grant  by  the  government,  to  find  a  verdict  in  favor 
of  the  defendants,  unless  the  plaintiff,  or  those  under  whom 
he  claimed,  had  barred  such  right  by  acts  of  adverse  posses- 
sion, or  by  denial,  for  more  than  ten  years,  that  his  land  was 
subject  to  the  right  claimed  by  the  defendants.  The  instruc- 
tions, it  will  be  observed,  place  rights  of  this  character,  whether 
acquired  by  express  deed  or  grant,  or  as  an  implied  grant  from 
secondary  evidence,  or  from  prescription  by  reason  of  the  length 
of  time  of  their  use  or  enjoyment,  in  the  same  category.  The 
rule  laid  down  by  the  court  to  guide  the  jury  in  determining 
whether  the  servitude  claimed  by  the  defendants,  if  acquired 
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by  prescription^  had  been  lost,  is  obviously,  if  not  wholly, 
unsupported  by  authority,  contrary  to  the  great  weight  and 
number  both  of  the  adjudged  cases  and  elementary  authors: 
Laufrence  v.  Obeey  3  Camp.  514;  Doe  v.  Hildeiy  2  Bam.  &  Aid. 
791;  Wright  v.  Freeman^  5  Har.  <fe  J.  467;  Hoffman  v.  Savage^ 
15  Mass.  130;  Drewett  v.  Sheardy  7  Car.  &  P.  465;  Coming  v. 
Oovldj  16  Wend.  631;  Dyer  v.  Depuij  5  Whart.  5S4;  Moore  v. 
RawBon^  3  Bam.  &  C.  332;  Taylor  v.  Hampton^  4  McCord,  96 
[17  Am.  Dec.  710]. 

The  doctrine  of  the  charge  is  perhaps  sustained  with  refer- 
ence to  such  rights,  when  created  by  express  written  deed  or 
grant:  3  Kent's  Com.  448;  2  Evans's  Poth.  136.  And  it  has  also 
been  said  to  be  the  rule  of  the  latter  Roman  law  that  rights 
acquired  by  grant  are  not  lost  by  their  non-exercise,  unless 
the  servient  thing  acquires  its  freedom  from  the  servitude  by 
prescription,  or  a  third  party  acquires  the  thing  as  a  free  prop- 
erty by  prescription.  Though  the  better  opinion  seems  to  be 
that  in  respect  to  servitudes,  such  as  the  present  one,  they  are 
governed  by  a  different  rule:  1  Kaufman's  Mackeldey's  Modem 
Civil  Law,  351,  and  note  e. 

It  is  contended  that  on  principle,  servitudes,  or  incorporeal 
hereditaments,  whether  proved  by  express  grant  or  prescrip- 
tion, should  be  regarded  as  of  equal  effect  and  validity.  The 
servitude  or  easement  upon  the  property  of  another  is  acquired 
by  prescription,  because  the  length  of  time  during  which  it 
has  been  enjoyed  becomes  prassumptio  juris  et  de  jure  of  an 
original  grant.  And  that  the  grant,  thus  conclusively  estab- 
lished, must  be  regarded  as  vesting  as  complete  and  perfect  a 
right  as  if  the  express  grant  of  which  it  serves  as  evidence 
was  itself  before  the  court.  The  answer  to  this  argument  is, 
that  a  title  by  prescription  is  a  mere  presumption  made  by 
the  law  upon  a  given  state  of  facts  in  furtherance  of  public 
policy,  or  to  accomplish  the  ends  of  justice.  The  title  by  pre- 
scription does  not  depend  upon  the  actual  belief  of  the  fact 
presumed  for  its  support.  Hence,  he  who  invokes  the  aid  of 
the  court  to  sustain  such  a  title  must  show  a  concurrence  in 
his  favor  of  all  the  facts  necessary  to  constitute  the  title  by 
prescription,  or  authorize  the  court  to  presume  the  fact  which 
it  was  incumbent  upon  him  to  establish.  One  of  the  essential 
ingredients  of  a  valid  prescription  is,  that  it  must  have  a  con- 
tinued and  peaceable  usage  and  enjoyment,  and  this  is  want- 
ing, if  there  is  a  neglect  to  claim  or  enjoy  it:  3  Greenl.  Cru. 
Dig.,  tit.  31,  sec.  25,  40.    A  party  cannot  complain,  if  the  law 
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will  not  indulge  the  presumption  that  he  has  a  title  which  he 
has  not  asserted  or  exercised  within  the  time  necessary  to  bar 
a  writ  of  entry,  or  that  it  will  not  call  upon  a  party  against 
whom  an  incorporeal  hereditament  is  set  up  on  evidence 
merely  of  facts  that  have  long  since  transpired,  to  meet  or 
repel  them  by  contradictory  proof,  or  by  showing  that  it  has 
been  extinguished  or  abandoned.  If  a  presumption  is  to  be 
indulged,  from  the  enjoyment  of  a  privilege,  that  it  had  a  legal 
or  rightful  origin,  it  certainly  may,  with  equal  propriety,  be 
inferred,  when  it  is  no  longer  used,  that  it  has  ceased  to  exist. 
And  in  many  cases,  this  will  be  done  where  the  servitude  has 
been  abandoned  for  a  much  shorter  period  of  time  than  Ib 
necessary  to  acquire  a  right  to  it  by  prescription. 

In  illustration  of  the  principle  upon  which  this  doctrine 
rests,  I  quote  at  some  length  from  the  able  and  philoeophio 
treatise  of  Mr.  Napier  on  Prescription,  pp.  10  et  seq.  "  The 
possession,"  he  says,  ^^  may  be  lost,  and  yet  the  right  or  affec- 
tion to  the  property  remain.  But  possession  being  lost,  the 
property  may  be  lost,  also,  by  giving  up  that  affection  for  the 
subject  which  constitutes  the  animus  dominandij  and  which  is 
essential  to  th^e  existence  of  a  continued  right  of  property.  To 
dissolve,  therefore,  that  legal  tie,  there  must  be  consent  as  well 
as  amission.  That  simple  affection  of  the  mind  by  which  a 
person  wills  that  a  thing  previously  his  property  should  no 
longer  remain  so,  without  reference  to  any  particular  transfer* 
ence,  constitutes  what  is  called  the  animus  dereUnquendij  and 
that  from  which  the  mind  has  simply  withdrawn  affection  is 
termed  res  derelicta.  Property  in  this  predicament  was  con* 
sidered  to  have  fallen  back  into  the  natural  state  of  res  nuUius^ 
and  consequently  to  be  again  susceptible  of  becoming  the 
property  of  the  occupant.  Hence,  in  the  Roman  law,  which 
closely  followed  the  law  of  nature,  one  of  the  legal  causes  for 
the  acquisition  of  property,  or  for  the  entering  possession  animo 
dominantis,  was  the  title  pro  derelicto. 

"Actual  dereliction,  which  is  that  of  which  we  now  speak, 
may  either  be  expressly  declared,  or  it  may  be  left  to  be  in- 
ferred from  declaratory  acts,  verbisy  velfactisj  vel  n^m  fastis. 

"  The  will  of  the  proprietor,  when  expressly  declared,  leavee 
DO  room  for  doubt;  the  doctrine  of  presumed  dereliction  is 
more  difficult.  ^  It  is  not  easy,'  says  Lord  Stair, '  to  be  known 
when  possession  is  detained  by  the  mind,  and  when  relin- 
quished, wherein  there  is  a  general  rule  that  dereliction  is  not 
presumed,  except  it  appears  by  evident  declaratory  acta  off 
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oircmnstances,  as  when  it  is  thrown  away  in  any  public  place 
where  it  cannot  be  taken  up/  or  where  another  is  suffered  to 
possess  without  contradiction,  or  where  possessory  acts  have 
been  long  abstained  from,  all  which  conjectures  are  in  arbitrio 

^^  Upon  universal  principles  of  right  reason,  declaratory  acts 
or  circumstances  may  be  found,  not  merely  prasaumptio  juris  of 
dereliction,  but  prasaumptio  juris  et  de  jure;  so  that  if  the  true 
owner  at  length  appears,  and  would  explain  away  the  pre- 
sumption of  dereliction,  he  cannot  be  heard;  for  the  nature  of 
human  society  requiring  that  certain  matters  should  not  re- 
main in  dubioj  it  is  natural  and  necessary  that  a  reasonable 
presumption  of  the  fact  should  stand  for  the  actual  fact. 
Hence  the  principle  of  natural  law,  that  a  presumption  of 
dereliction,  once  established  upon  reasonable  groimds,  and  in 
circumstances  where  doubt  would  be  detrimental  to  the  plan 
of  human  society,  cannot  be  contradicted  as  untrue,  or  com- 
plained of  as  iniquitous. 

^'  This  doctrine  of  presumed  dereliction  is  no  legal  fiction, 
therefore,  contrived  merely  to  cover  the  inequitable  nature  of 
prescriptive  property;  but  is  itself  a  rule  of  natural  law, 
proving  prescription  to  be  equitable  as  arising  out  of  the 
necessity  of  giving  a  fixed  and  final  interpretation  to  the  con- 
duct of  men  in  regard  to  their  rights,  whenever  that  conduct 
can  be  rationally  considered  a  tacit  manifestation  of  their  will. 
In  this  manner  the  natural  connection  between  possession  and 
property,  combined  with  the  doctrine  of  presumed  dereliction, 
composes  a  positive  rule  of  absolute  property  equal  to  the  right 
of  the  original  occupation,  or  to  a  right  by.  actual  transfer  a 
vera  damino.^^ 

If  it  was  intended,  however,  in  the  court  below,  to  place 
this  case  upon  the  ground  that  those  under  whom  the  defend- 
ant claims  had  acquired  a  servitude  of  flowing  back  the  water 
of  the  river  upon  the  plaintiff's  land  by  an  actual  grant  firom 
the  government,  the  evidence  before  the  court  did  not  warrant 
such  an  assumption.  There  was  no  pretense  that  any  direct 
proof  of  such  a  grant  could  be  adduced.  The  fact  of  the  ex- 
istence of  such  a  one  is  maintained  as  an  inference  from  the 
grant  of  the  land,  claimed  by  the  defendants,  with  the  privi- 
lege of  irrigation  to  the  mission  of  Conception,  previous  to  the 
foundation  of  the  Alamo  Church,  the  town  of  Fernandez,  now 
city  of  San  Antonio,  or  grant  by  the  government  to  any  one  of 
the  lands  now  owned  by  the  plaintiff.    And  that  a  dam  of 
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equal  height  with  that  erected  by  the  defendants  was  built 
near  the  site  of  the  present  dam  by  the  fathers  of  Conception 
Mission  for  the  purpose  of  irrigating  their  lands,  before  the 
existence  of  the  grant  under  which  the  plaintiff  holds  his  title. 
And  that  this  dam  and  the  Pogalachi  or  Conception  ditch, 
dug  by  the  fathers  for  the  purpose  of  irrigating  their  lands, 
were  referred  to  many  years  ago  in  ancient  deeds  and  grants, 
as  land-marks  or  boundaries  in  the  grants  or  conveyances  of 
other  lands.  That  the  ancient  dam,  though  several  times 
washed  down  by  the  floods  in  the  river,  had  been  from  time  to 
time  prior  to  1833  rebuilt  by  the  fathers  of  the  church,  or 
those  claiming  the  land  under  them.  And  that  it  had  been 
used  and  enjoyed  for  the  purposes  and  in  the  manner  it  is 
now  used  by  the  defendants  for  more  than  a  hundred  years 
prior  to  said  date,  without  a  denial  of  the  right,  or  an  adverse 
claim  by  any  one. 

This  testimony  is  unquestionably  much  more  than  sufficient 
to  raise  the  presumption  juris  et  de  jure  of  the  right  to  the 
servitude  thus  long  claimed  and  exercised:  1  White  Becop. 
140.  But  does  it  satisfy  the  mind  as  a  conclusion  of  fact  that 
there  was  an  express  grant  by  the  government  in  favor  of  the 
Mission  Conception,  at  the  time  of  its  foundation,  of  this  servi* 
tude  upon  the  adjoining  unappropriated  lands?  It  assuredly 
does  not.  To  induce  such  a  conclusion,  it  would  have  been 
necessary  for  those  insisting  upon  it  to  have  shown  that  such 
grants  were  sanctioned  either  by  the  law  or  custom  of  the 
former  government.  Nothing  of  the  kind  was  attempted.  On 
the  contrary,  it  is  believed,  while  such  a  claim  finds  no  sup- 
port  by  express  legal  enactment,  it  is  also  entirely  contrary  to 
the  usages  and  customs  of  former  times  in  the  distribution  of 
lands,  as  well  as  contrary  to  the  general  principles  by  which 
the  government  was  guided  upon  such  subjects:  1  Moreau  & 
Carlt.  337,  415.  The  presumption  of  a  grant,  when  made  by 
courts  from  secondary  evidence,  is  for  the  purpose  of  sustain- 
ing rights  which  must  otherwise  fail,  and  even  then  it  cannot  be 
done  against  law,  or  in  violation  of  the  settled  usage  and 
policy  of  the  government.  Shall  then,  in  this  instance,  the 
presumption  be  indulged  as  a  conclusion  of  fact  for  the  pur- 
pose of  giving  a  more  extensive  right  than  is  ordinarily  and 
usually  raised  upon  similar  facts,  and  when  such  a  presump- 
tion would  be  contrary  to  the  usual  inferences  deducible  £rom 
the  facts? 

The  government  in  granting  the  lands  attached  to  the  mis- 
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sion  of  Conception,  gave  to  the  grantees  the  right  of  a  riparian 
proprietor  to  use  the  water  flowing  over  their  land  for  all 
natural  and  artificial  purposes  to  which  it  could  be  applied, 
consistently  with  the  equal  right  of  all  other  riparian  owners, 
to  make  similar  uses  of  it.  In  exercise  of  this  right,  those 
under  whom  the  defendants  claimed  resorted  to  a  means  which, 
to  some  extent,  created  a  servitude  upon  the  adjoining  land, 
and  from  the  length  of  time  they  were  permitted  to  enjoy  it, 
the  service  became  a  matter  of  right  as  long  as  they  should 
continue  to  use  it.  But  whenever  they  abandoned  or  failed  to 
use  it,  for  such  length  of  time  as  repelled  the  presumption  of  a 
right  to  its  enjoyment,  or  to  raise  the  presumption  that  such 
service  had  become  derelict,  it  ceased  to  exist,  and  the  plain- 
tiff, and  those  under  whom  he  claimed,  held  their  land  free 
and  independent  of  it  The  charge  of  an  incorporeal  heredita- 
ment, or  servitude  by  prescription  upon  land,  does  not  work 
such  a  change  in  the  estate  upon  which  it  is  charged  that  the 
owner  cannot  hold  by  his  former  right,  except  it  is  reacquired 
by  matter  of  record,  or  some  act  of  his  in  pais;  as  in  cases 
where  the  estate  itself  has  passed  from  him.  If  in  such  case 
the  easement  or  servitude  charged  upon  the  estate  is  lost  or  re- 
nounced, he  holds  by  as  full  and  ample  title  as  if  it  had  never 
existed.  And  in  cases  of  continuous  easement,  or  those  of 
which  the  enjoyment  is  or  may  be  continued,  without  the  ne- 
cessity of  any  interference  of  man,  the  presumption  of  their 
abandonment  may  arise  from  a  period  of  time  much  less  than 
it  will  take  to  acquire  them:  Best  on  Presumptions,  139-40; 
Oale  and  Whatley  on  Easements,  16, 360, 362;  Moore  v.  Rawson^ 
8  Bam.  &  C.  332. 

If  defendants  have  not  the  right,  as  against  the  plaintiff, 
to  obstruct  the  natural  flow  of  the  river  and  cause  the  water  to 
overflow  the  plaintiff's  lot,  the  dam  erected  by  them  which 
occasions  this  result  is  a  nuisance  to  the  plaintiff,  and  he  is 
entitled  to  his  action  for  the  same.  But  if  their  right  by  pre- 
scription to  overflow  his  land  to  the  extent  they  have  done  so 
was  not  lost  or  abandoned  (of  which,  however,  the  evidence 
seems  to  leave  no  doubt)  at  the  time  they  built  their  dam,  the 
plaintiff  cannot  complain  simply  for  the  raising  thereby  of 
the  water  upon  his  lot,  or  the  deprivation  of  that  part  of  it 
which  has  by  this  means  become  valueless.  The  right,  how- 
ever, to  a  nuisance  cannot  be  acquired  by  prescription,  and  if 
the  damming  of  the  water,  though  in  accordance  with  a  prescrip- 
tive right,  "  worketh  hurt,  inconvenience,  or  damage  "  to  the 
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plaintiff,  by  **  creating  pools  of  stagnant  and  putrid  water,  or 
in  any  manner  creating  or  causing  such  annoyance  as  seriously 
to  interfere  with  the  comfortable  enjoyment  of  his  property; 
or  that  it  has  a  direct  or  decided  tendency  to  cause  sickness  in 
his  family  or  immediate  neighborhood," — it  is  a  nuisance  of 
which  he  may  complain. 

But  if  such  hurt,  inconvenience,  or  damage  is  the  result  of 
the  wall  built  by  the  plaintiff  obstructing  the  free  flow  of  the 
water  over  his  land,  or  by  the  improper  location  of  his  house 
with  reference  to  the  stream,  he  has  no  right  to  complain. 
The  defendant  cannot  use  his  easement,  if  he  have  one,  so  bm 
to  hurt  or  injure  the  plaintiff  in  the  free  enjoyment  of  that 
part  of  his  lot  not  affected  by  it.  At  the  same  time,  the  plain* 
tiff  must  so  use  his  property,  if  it  can  be  reasonably  done,  that 
the  defendants  may  not  be  hindered  or  obstructed  in  the  law* 
fhl  and  proper  use  of  their  easement. 

We  are  of  opinion  that  the  charge  of  the  court  was  eno* 
neous,  and  that  the  evidence  did  not  sustain  the  verdict.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Rtfartaw  Phopbxros's  Right  to  Usi  and  Dirinr  Wirmt:  Dmk  v. 

€hUMlt  79  Am.  Dea  63S,  and  note  oonridering  the  subject;  DauU  ▼.  Wmakm^ 
81  Id.  673.  The  principal  caae  ui  quoted  in  ToOt  ▼.  Carreth,  31  Tex.  366^  to 
tlie  point  that  irrigation  ia  one  of  the  natoral  naes,  and  the  appropriatioA 
of  water  for  this  porpose  would,  therefore,  afford  no  ground  of  complaint  by 
the  lower  riparian  proprietors,  if  it  were  entirely  consumed. 

Hassmknts,  whxn  Lost  bt  Adykbsk  Posussiok  oa  KoH'Itbke:  See  2V|r 
hr  y.  JIamfton,  17  Am.  i>ec.  710;  Rogen  ▼.  Stewart^  26  Id.  296;  Armold  ▼• 
Stevens,  35  Id.  305,  and  note;  note  to  Wyman  v.  ffurUmrif  40  Id.  467;  D^er 
▼.  8(if\/ard^  43  Id.  399;  Bawen  ▼.  Team,  60  Id.  127;  Weffber  v.  Ckapmcm,  80 
Id.  111. 

Tttls  bt  PBiaoBiPTioH  Prxsumis  Gbist:  Frrn^  t.  Mantinf  57  Am. 
Dec  294,  and  cases  in  note;  note  to  MtCuUtrngh  t.  WaU,  83  Id.  726;  MdOof 
T.  Morrow,  68  Id.  678;  Klem  ▼.  Qehfwigt  78  Id.  666;  Webber  ▼.  Chapmom,  88 
Id.  111. 

KuiHANOB  18  HOT  iMiAJJZED  BT  Lapsb  ot  Tzmbs  Dfgtff  ▼.  Sekm^  86 
Am.  Dec.  575;  Peopls  ▼.  Cunningham^  43  Id.  709,  and  cases  in  the  notes  thereto; 
Wrig/U  y.  Moore,  82  Id.  731.  The  principal  case  is  cited  in  8im»  ▼.  O^  ^ 
Frani/ori,  79  Ind.  461,  to  the  point  that  the  tif^t  to  maintain  a  pnblio  nni- 
ianoe  cannot  be  acquired  by  prescriptioa. 
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OiBiniDnuTioir  ov  Guasaitty'  to  Attornbt  nf  Wobds,  **  I  win  hold  myMlf 
MOOQntable  that  he  [the  client]  shall  pay  you  for  all  tlie  ■enrioes  yoo 
have  or  may  render  him  in  the  suit  with  Sheldon,"  eo  far  as  it  conaiiti 
in  the  rendering  of  future  services,  goes  to  the  entire  undertaking,  and 
gires  it  the  same  effect  in  fixing  the  liability  of  the  guarantor  to  pay  for 
the  past  as  for  the  future  services,  especially  where  it  is  found  that  the 
guarantor  expected  and  understood  that  the  attorney  would  continue  hia 
wrvioea  in  the  suit  after  the  guaranty  was  written,  and  aooording  to  the 
terms  thereof;  nor  can  it  be  maintained  as  an  objection  to  such  guaranty 
that  the  consideration  is  not  expressed  in  writing. 

Sft  Bind  Ouakantos,  It  must  Appkak  that  Hb  was  Notiiikd  of  the  ao- 
oeptanoe  of  the  guaranty,  and  of  the  reliance  upon  it,  but  this  sufficiently 
appears  where  it  is  shown  that  he  expected  and  understood  that  the  party 
guaranteed  would  oontinue  to  render  services  after  the  guaranty  accord- 
ing to  its  terms. 

■munnoir  ov  CoNsiDKRATioir  ov  Guarantt  in  Wbitino  mat  bs  Rkquirbd 
fai  cases  where  the  guafanty  itself  does  not  embody  substantially  the 
material  and  effective  terma  of  the  contract,  and  where  report  to  parol 
•▼idenoe  would  be  necessary  in  order  to  show  what  the  contract  was  in 
its  terms  and  effect;  but  this  is  not  necessary  when  all  that  is  to  be  done 
by  the  party  guaranteed  is  merely  to  accept  the  proposition  in  the  terms 
fai  which  it  is  made,  and  to  perform  the  consideration  by  doing  the  thing 
propoeed. 

WhBBB  COKSXDBRATIOll  OT  OxjARAJSTTt  TO  AtTOHNBT  GoBS  TO  A2n>  AfFBCIB 

Sbbviobs  Rxndbbbd  in  Past  as  well  as  those  to  be  rendered  in  the 
fatnre,  it  is  not  necessary  for  the  plaintiff  to  show,  in  an  action  on  the 
guaranty  for  the  past  and  future  services,  that  he  would  not  have  per^ 
formed  the  future  services  except  upon  the  condition  that  the  guarantor 
woold  pay  him  for  the  past  as  well  as  for  the  future  serviosa. 
▲m.  Dbc.  Vol.  LXX2IV-41  641 
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will  not  indulge  the  presumption  that  he  has  a  title  which  he 
has  not  asserted  or  exercised  within  the  time  necessary  to  bar 
a  writ  of  entry,  or  that  it  will  not  call  upon  a  party  against 
whom  an  incorporeal  hereditament  is  set  up  on  eyidence 
merely  of  facts  that  have  long  since  transpired,  to  meet  or 
repel  them  by  contradictory  proof,  or  by  showing  that  it  has 
been  extinguished  or  abandoned.  If  a  presumption  is  to  be 
indulged,  from  the  enjoyment  of  a  privilege,  that  it  had  a  legal 
or  rightful  origin,  it  certainly  may,  with  equal  propriety,  be 
inferred,  when  it  is  no  longer  used,  that  it  has  ceased  to  exist. 
And  in  many  cases,  this  will  be  done  where  the  servitude  has 
been  abandoned  for  a  much  shorter  period  of  time  than  is 
necessary  to  acquire  a  right  to  it  by  prescription. 

In  illustration  of  the  principle  upon  which  this  doctrine 
rests,  I  quote  at  some  length  from  the  able  and  philoeophio 
treatise  of  Mr.  Napier  on  Prescription,  pp.  10  et  seq.  "  The 
possession,"  he  says,  ^^  may  be  lost,  and  yet  the  right  or  affec- 
tion to  the  property  remain.  But  possession  being  lost,  the 
property  may  be  lost,  also,  by  giving  up  that  affection  for  the 
subject  which  constitutes  the  animus  dominandi^  and  which  is 
essential  to  th^  existence  of  a  continued  right  of  property.  To 
dissolve,  therefore,  that  legal  tie,  there  must  be  consent  as  well 
as  amission.  That  simple  affection  of  the  mind  by  which  a 
person  wills  that  a  thing  previously  his  property  should  no 
longer  remain  so,  without  reference  to  any  particular  transfer* 
ence,  constitutes  what  is  called  the  animvs  derdinquendiy  and 
that  from  which  the  mind  has  simply  withdrawn  affection  is 
termed  res  derelicta.  Property  in  this  predicament  was  con- 
sidered to  have  fallen  back  into  the  natural  state  of  res  nuUiuSf 
and  consequently  to  be  again  susceptible  of  becoming  the 
property  of  the  occupant.  Hence,  in  the  Roman  law,  which 
closely  followed  the  law  of  nature,  one  of  the  legal  causes  for 
the  acquisition  of  property,  or  for  the  entering  possession  animo 
dominantis,  was  the  title  pro  derelicto. 

^'Actual  dereliction,  which  is  that  of  which  we  now  speak, 
may  either  be  expressly  declared,  or  it  may  be  left  to  be  in- 
ferred from  declaratory  acts,  verbisy  velfactisy  vel  nonfactis. 

"  The  will  of  the  proprietor,  when  expressly  declared,  leaves 
no  room  for  doubt;  the  doctrine  of  presumed  dereliction  is 
more  difficult.  '  It  is  not  easy,'  says  Lord  Stair, '  to  be  known 
when  possession  is  detained  by  the  mind,  and  when  relin- 
quished, wherein  there  is  a  general  rule  that  dereliction  is  not 
presumed,  except  it  appears  by  evident  declaratory  acts  of 
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oircumstances,  as  when  it  is  thrown  away  in  any  public  place 
where  it  cannot  be  taken  up,  or  where  another  is  suffered  to 
possess  without  contradiction,  or  where  possessory  acts  have 
been  long  abstained  from,  all  which  conjectures  are  in  arbitrio 

"  Upon  universal  principles  of  right  reason,  declaratory  acts 
or  circumstances  may  be  found,  not  merely  prassumptio  juris  of 
dereliction,  but  prasaumptio  juris  et  de  jure;  so  that  if  the  true 
owner  at  length  appears,  and  would  explain  away  the  pre- 
sumption of  dereliction,  he  cannot  be  heard;  for  the  nature  of 
human  society  requiring  that  certain  matters  should  not  re- 
main in  dubioy  it  is  natural  and  necessary  that  a  reasonable 
presumption  of  the  fact  should  stand  for  the  actual  fact. 
Hence  the  principle  of  natural  law,  that  a  presumption  of 
dereliction,  once  established  upon  reasonable  groimds,  and  in 
circumstances  where  doubt  would  be  detrimental  to  the  plan 
of  human  society,  cannot  be  contradicted  as  untrue,  or  com- 
plained  of  as  iniquitous. 

'^  This  doctrine  of  presumed  dereliction  is  no  legal  fiction, 
iherefore,  contrived  merely  to  cover  the  inequitable  nature  of 
prescriptive  property;  but  is  itself  a  rule  of  natural  law, 
proving  prescription  to  be  equitable  as  arising  out  of  the 
necessity  of  giving  a  fixed  and  final  interpretation  to  the  con- 
duct of  men  in  regard  to  their  rights,  whenever  that  conduct 
can  be  rationally  considered  a  tacit  manifestation  of  their  will. 
In  this  manner  the  natural  connection  between  possession  and 
property,  combined  with  the  doctrine  of  presumed  dereliction, 
composes  a  positive  rule  of  absolute  property  equal  to  the  right 
of  the  original  occupation,  or  to  a  right  by.  actual  transfer  a 
vero  domino.*' 

If  it  was  intended,  however,  in  the  court  below,  to  place 
this  case  upon  the  ground  that  those  under  whom  the  defend- 
ant claims  had  acquired  a  servitude  of  flowing  back  the  water 
of  the  river  upon  the  plaintiff's  land  by  an  actual  grant  from 
the  government,  the  evidence  before  the  court  did  not  warrant 
such  an  assumption.  There  was  no  pretense  that  any  direct 
proof  of  such  a  grant  could  be  adduced.  The  fact  of  the  ex- 
istence of  such  a  one  is  maintained  as  an  inference  from  the 
grant  of  the  land,  claimed  by  the  defendants,  with  the  privi- 
lege of  irrigation  to  the  mission  of  Conception,  previous  to  the 
foundation  of  the  Alamo  Church,  the  town  of  Fernandez,  now 
city  of  San  Antonio,  or  grant  by  the  government  to  any  one  of 
the  lands  now  owned  by  the  plaintiff.    And  that  a  dam  of 
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equal  height  with  that  erected  by  the  defendants  was  built 
near  the  site  of  the  present  dam  by  the  fathers  of  Conception 
Mission  for  the  purpose  of  irrigating  their  lands,  before  the 
existence  of  the  grant  under  which  the  plaintifiT  holds  his  title. 
And  that  this  dam  and  the  Pogalachi  or  Conception  ditch, 
dug  by  the  fathers  for  the  purpose  of  irrigating  their  lands, 
were  referred  to  many  years  ago  in  ancient  deeds  and  grants, 
as  land-marks  or  boundaries  in  the  grants  or  conveyances  of 
other  lands.  That  the  ancient  dam,  though  several  times 
washed  down  by  the  floods  in  the  river,  had  been  from  time  to 
time  prior  to  1833  rebuilt  by  the  fathers  of  the  church,  or 
those  claiming  the  land  under  them.  And  that  it  had  been 
used  and  enjoyed  for  the  purposes  and  in  the  manner  it  ia 
now  used  by  the  defendants  for  more  than  a  hundred  yean 
prior  to  said  date,  without  a  denial  of  the  right,  or  an  adverse 
claim  by  any  one. 

This  testimony  is  unquestionably  much  more  than  suflScient 
to  raise  the  presumption  juris  et  de  jure  of  the  right  to  the 
servitude  thus  long  claimed  and  exercised:  1  White  Recop. 
140.     But  does  it  satisfy  the  mind  as  a  conclusion  of  fact  that 
there  was  an  express  grant  by  the  government  in  favor  of  the 
Mission  Conception,  at  the  time  of  its  foundation,  of  this  servi- 
tude upon  the  adjoining  unappropriated  lands?    It  assuredly 
does  not.    To  induce  such  a  conclusion,  it  would  have  been 
necessary  for  those  insisting  upon  it  to  have  shown  that  such 
grants  were  sanctioned  either  by  the  law  or  custom  of  the 
former  government.    Nothing  of  the  kind  was  attempted.    On 
the  contrary,  it  is  believed,  while  such  a  claim  finds  no  sup- 
port by  express  legal  enactment,  it  is  also  entirely  contrary  to 
the  usages  and  customs  of  former  times  in  the  distribution  of 
lands,  as  well  as  contrary  to  the  general  principles  by  which 
the  government  was  guided  upon  such  subjects:  1  Moreau  & 
Carlt.  337,  415.    The  presumption  of  a  grant,  when  made  by 
courts  from  secondary  evidence,  is  for  the  purpose  of  sustain- 
ing rights  which  must  otherwise  fail,  and  even  then  it  cannot  be 
done  against  law,  or  in  violation  of  the  settled  usage  and 
policy  of  the  government.    Shall  then,  in  this  instance,  the 
presumption  be  indulged  as  a  conclusion  of  fact  for  the  pur- 
pose of  giving  a  more  extensive  right  than  is  ordinarily  and 
usually  raised  upon  similar  facts,  and  when  such  a  presump- 
tion would  be  contrary  to  the  usual  inferences  deducible  firom 
the  facts? 

The  government  in  granting  the  lands  attached  to  the  mis- 
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sion  of  Conception,  gave  to  the  grantees  the  right  of  a  riparian 
proprietor  to  use  the  water  flowing  over  their  land  for  all 
natural  and  artificial  purposes  to  which  it  could  be  applied, 
consistently  with  the  equal  right  of  all  other  riparian  owners, 
to  make  similar  uses  of  it.  In  exercise  of  this  right,  those 
under  whom  the  defendants  claimed  resorted  to  a  means  which, 
to  some  extent,  created  a  servitude  upon  the  adjoining  land, 
and  from  the  length  of  time  they  were  permitted  to  enjoy  it, 
the  service  became  a  matter  of  right  as  long  as  they  should 
continue  to  use  it.  But  whenever  they  abandoned  or  failed  to 
use  it,  for  such  length  of  time  as  repelled  the  presumption  of  a 
right  to  its  enjojrment,  or  to  raise  the  presumption  that  such 
service  had  become  derelict,  it  ceased  to  exist,  and  the  plain- 
tiff, and  those  under  whom  he  claimed,  held  their  land  free 
and  independent  of  it.  The  charge  of  an  incorporeal  heredita- 
ment, or  servitude  by  prescription  upon  land,  does  not  work 
such  a  change  in  the  estate  upon  which  it  is  charged  that  the 
owner  cannot  hold  by  his  former  right,  except  it  is  reacquired 
by  matter  of  record,  or  some  act  of  his  in  pais;  as  in  cases 
where  the  estate  itself  has  passed  from  him.  If  in  such  case 
the  easement  or  servitude  charged  upon  the  estate  is  lost  or  re- 
nounced, he  holds  by  as  full  and  ample  title  as  if  it  had  never 
existed.  And  in  cases  of  continuous  easement,  or  those  of 
which  the  enjoyment  is  or  may  be  continued,  without  the  ne- 
cessity of  any  interference  of  man,  the  presumption  of  their 
abandonment  may  arise  from  a  period  of  time  much  less  than 
it  will  take  to  acquire  them:  Best  on  Presumptions,  139-40; 
Gale  and  Whatley  on  Easements,  16, 360, 362;  Moore  v.  Raw9on^ 
8  Bam.  &  C.  332. 

If  defendants  have  not  the  right,  as  against  the  plaintiff, 
to  obstruct  the  natural  flow  of  the  river  and  cause  the  water  to 
overflow  the  plaintiff^s  lot,  the  dam  erected  by  them  which 
occasions  this  result  is  a  nuisance  to  the  plaintiff,  and  he  is 
entitled  to  his  action  for  the  same.  But  if  their  right  by  pre- 
scription to  overflow  his  land  to  the  extent  they  have  done  so 
was  not  lost  or  abandoned  (of  which,  however,  the  evidence 
seems  to  leave  no  doubt)  at  the  time  they  built  their  dam,  the 
plaintiff  cannot  complain  simply  for  the  raising  thereby  of 
the  water  upon  his  lot,  or  the  deprivation  of  that  part  of  it 
which  has  by  this  means  become  valueless.  The  right,  how- 
ever, to  a  nuisance  cannot  be  acquired  by  prescription,  and  if 
the  damming  of  the  water,  though  in  accordance  with  a  prescrip- 
tive right,  ^'  worketh  hurt,  inconvenience,  or  damage  "  to  the 
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plaintiff,  by  ^*  creating  pools  of  stagnant  and  putrid  water,  or 
in  any  manner  creating  or  causing  such  annoyance  as  seriously 
to  interfere  with  the  comfortable  enjoyment  of  his  property; 
or  that  it  has  a  direct  or  decided  tendency  to  cause  sickness  in 
his  family  or  immediate  neighborhood," — it  is  a  nuisance  of 
which  he  may  complain. 

But  if  such  hurt,  inconvenience,  or  damage  is  the  result  of 
the  wall  built  by  the  plaintiff  obstructing  the  free  flow  of  the 
water  over  his  land,  or  by  the  improper  location  of  his  house 
with  reference  to  the  stream,  he  has  no  right  to  complain* 
The  defendant  cannot  use  his  easement,  if  he  have  one,  so  as 
to  hurt  or  injure  the  plaintiff  in  the  fi^e  enjoyment  of  that 
part  of  his  lot  not  affected  by  it.  At  the  same  time,  the  plain- 
tiff  must  so  use  his  property,  if  it  can  be  reasonably  done,  that 
the  defendants  may  not  be  hindered  or  obstructed  in  the  law* 
fill  and  proper  use  of  their  easement. 

We  are  of  opinion  that  the  charge  of  the  court  was  eno- 
neous,  and  that  the  evidence  did  not  sustain  the  verdict.  The 
judgment  is  therefore  reversed,  and  the  cause  remanded* 

Reversed  and  remanded. 


RzpABiAK  Phopbhtob's  Right  to  Usi  and  Ditadi  Wirmt:  I>mh  v, 

^etcheil,  79  Am.  Deo.  636,  and  note  considering  the  snbjeet;  Dmek  ▼.  WmtkMk 
81  Id.  673.  The  principal  case  is  quoted  in  ToUe  y.  Correth,  31  Tex.  366,  to 
the  point  that  irrigation  is  one  of  the  natural  uses,  and  the  appropriation 
of  water  for  this  purpose  would,  therefore,  afford  no  ground  of  complaint  hf 
the  lower  riparian  proprietors,  if  it  were  entirely  consumed. 

EASBMKNT8,  WHXN  LoST  BT  AdVXBSB  P088188I0K  OB  KON'ITBKE:  ScO  27^ 

hr  ▼.  JIampion,  17  Am.  Dec.  710;  Rogen  ▼.  Stewart^  26  Id.  296;  ArmM  t* 
Stevens,  35  Id.  305,  and  note;  note  to  Wyman  ▼.  ffurWurit  40  Id.  467;  D^er 
▼.  8af{ford^  43  Id.  399;  Bowen  ▼.  Teamt  60  Id.  127;  WMer  v.  Chapmam^  80 
Id.  111. 

TrrLE  BT  PBxsoBiFnoK  Pbbsuxbs  Graxt!  Frmch  t.  Mantin,  67  Am. 
Dec.  294,  and  cases  in  note;  note  to  MtCuUomgh  r,  WaU,  63  Id.  726;  JfeOv 
T.  JUiyrrow,  68  Id.  678;  Klem  ▼.  Qthrmg,  78  Id.  666;  WMer  t.  Ckapmat^  80 
Id.  111. 

KuLSANOB  18  NOT  Lboauzbd  BT  Lapsb  09  TzMBi  Dfgtfi  ▼.  Sdkmdk,  86 
Am.  Dec.  575;  People  ▼.  Cunningham^  43  Id.  709,  and  cases  in  the  notes  thereto; 
WrigfU  ▼.  Moore^  82  Id.  731.  The  principal  case  is  dted  in  Sims  t.  O^  ^ 
Frcuii/ari,  79  Ind.  451,  to  the  point  that  the  ri^ht  to  "*^"*=^**»  a  pnfalio  nni- 
iance  cannot  be  acquired  by  prescriptioa. 
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OiBmiDnuTioir  ov  Gua&antt  to  Attornet  nr  Wobds,  "  I  wiH  hold  myitlf 
aooountable  that  he  [the  client]  shall  pay  you  for  all  the  Beirioes  yoa 
haT6  or  may  render  him  in  the  suit  with  Sheldon,"  lo  far  as  it  comditi 
bk  the  rendering  of  future  services,  goes  to  the  entire  undertaking,  and 
pres  it  the  same  effect  in  fixing  the  liability  of  the  guarantor  to  pay  for 
the  past  as  for  the  future  services,  especially  where  it  is  found  that  the 
guarantor  expected  and  understood  that  the  attorney  would  continue  his 
■ervioes  in  the  suit  after  the  guaranty  was  written,  and  aooording  to  the 
terms  thereof;  nor  can  it  be  maintained  as  an  objection  to  such  guaranty 
that  the  consideration  is  not  expressed  in  writing.  , 

To  Bind  Gua&antos,  It  must  Appear  that  Hi  was  Notiiikd  of  the  ao- 
oeptanoe  of  the  guaranty,  and  of  the  reliance  upon  it,  but  this  sufficiently 
appears  where  it  is  shown  that  he  expected  and  understood  that  the  party 
guaranteed  would  oontinue  to  render  services  after  the  guaranty  accord- 
ing to  its  terms. 

Mmaanos  of  CoNsiDiRATioir  ov  Guarantt  in  Writing  mat  bs  Rkqctirkd 
fai  oases  where  the  guafanty  itself  does  not  embody  substantially  the 
material  and  efibctive  terms  of  the  contract,  and  where  report  to  parol 
ffvidenoe  would  be  necessary  in  order  to  show  what  the  contract  was  in 
its  terms  and  effect;  but  this  is  not  necessary  when  all  that  is  to  be  done 
by  the  party  guaranteed  is  merely  to  accept  the  proposition  in  the  terms 
fai  which  it  is  made,  and  to  perform  the  consideration  by  doing  the  thing 
proposed. 

Whibb  Considbration  of  Guarantt  to  Attornet  Goes  to  and  Affbcib 
Sbbtiobs  Rbndbrbb  in  Past  as  well  as  those  to  be  rendered  in  the 
fntnre,  it  is  not  necessary  for  the  plaintiff  to  show,  in  an  action  on  the 
guaranty  for  the  past  and  future  services,  that  he  would  not  have  per- 
lormed  the  future  services  except  upon  the  condition  that  the  guarantor 
would  pay  him  for  the  past  as  well  as  for  the  future  servioae. 
Am.  Dec.  Vol.  LXX2IV-41  641 
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QVARASTOR    IN    OUASANTT    TO    AtTOBKEY    IS    NOT    DiBOHABOKD    VBOM  HB 

OBLiOATioir  because  salMeqnent  to  the  guaranty  and  before  the  randi- 
tum  of  the  senrices  constituting  the  consideration  thereof,  the  attorney 
forms  a  law  partnership  with  another  attorney,  by  the  terms  of  which  the 
partner  was  entitled  to  share  with  him  in  the  pay  for  such  services^  if 
the  attorney  guaranteed  personally  rendered  the  seryioes  contracted  for. 

DiSBUBSKMSNTS  FOR  FkIS  OF  ClKRK  OF  COXJKT    ABB    INCIDKMTS  of  the  MT- 

▼ices  rendered  by  an  attorney  in  a  suit,  and  come  within  the  scope  of  a 
guaranty  for  the  payment  of  such  servioes. 

Assumpsit  upon  a  guaranty.  It  appeared  from  the  referee's 
report  that  the  claim  of  the  plaintiff  was  for  disbursements 
made  and  services  rendered  as  attorney  in  the  defense  of  a 
suit  hy  one  Sheldon  against  Daniel  B.  Orifwold,  the  brother  of 
the  defendant,  A.  H.  Oriswold.  The  disbursements  consisted 
of  the  fees  paid  to  the  clerk  of  the  court  in  relation  to  the 
suit.  The  plaintiff  was  retained  in  the  suit  by  Daniel  B.  Oris- 
wold at  the  time  of  its  commencement  in  1847.  The  plaintiff 
charged  his  account  to  Daniel  B.  Griswold  until  November  1, 
1855,  when  he  formed  a  law  partnership  with  L.  E.  Chittendeiii 
and  afterwards  the  charges  on  the  books  of  Roberts  and  Chit- 
tenden were  made  to  the  defendant,  A.  H.  Griswold.  Previous 
to  October,  1855,  the  plaintiff  and  the  defendant  frequently 
corresponded  concerning  the  suit  of  Sheldon  against  Daniel 
B.  Oriswold,  and  the  plaintiff  constantly  pressed  the  defendant 
to  pay  him  the  amount  due  him  for  services  and  disburse- 
ments in  the  cause.  And  on  the  24th  of  October,  1855,  the 
defendant  wrote  a  letter  to  the  plaintiff  which,  as  the  latter 
claimed,  contained  the  guaranty  upon  which  this  action  rests. 
The  letter,  after  relating  his  brother's  disappointment  in  not 
receiving  some  fifteen  hundred  dollars  as  he  had  expected,  and 
upon  which  the  defendant  had  based  his  previous  oral  assur- 
ance that  the  plaintiff  would  get  his  pay,  contained  the  follow- 
ing language:  ^^I  can  assure  you  that  he  [i.  e.,  Daniel  B.]  is 
perfectly  good,  and  will  hold  myself  accountable  that  he  shall 
pay  you  for  all  the  services  you  have  or  may  render  him  in 
the  suit  with  Sheldon."  The  additional  facts,  and  the  grounds 
of  defense  urged,  are  stated  in  the  opinion.  After  trial  upon 
this  report  the  county  court  rendered  judgment  pro  forma  for 
the  defendant,  and  the  plaintiff  excepted* 

Daniel  Roberts,  pro  se, 

£.  Underwoodj  for  the  defendant. 

By  Court,  Barrett,  J.    The  defendant's  liability,  which  the 
plaintiff  seeks  to  enforce  in  this  suit,  is  claimed  to  be  created 
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by  his  letter  of  October  24,  1855.  The  expression  constitut* 
ing  the  alleged  guaranty  is  the  same  as  to  the  then  past  ser- 
vices of  the  plaintiff,  as  to  services  thereafter  to  be  rendered 
by  him  in  the  suit  of  Sheldon  v.  Daniel  B,  Oriswold.  Hence, 
so  far  as  the  terms  used  are  concerned,  the  defendant  assumed 
the  same  liability  for  the  past  as  for  the  future  services  of  the 
plaintiff.  Though  it  was  urged  before  the  referee,  it  is  not 
claimed  in  the  argument  before  this  court  that  the  guaranty 
extends  only  to  the  responsibility  of  the  said  Daniel  B.  Gris- 
wold; and  the  argument  has  proceeded  upon  the  ground  that 
it  undertakes  for  the  ultimate  payment  of  the  plaintiff's 
charges.  But  it  is  now  urged  that  no  such  consideration  is 
shown  as  is  necessary  to  give  validity  to  the  guaranty.  The 
terms  of  the  guaranty  imply  that  it  was  in  the  contemplation 
of  the  defendant  that  the  plaintiff  was  thereafter  to  render 
further  services  in  the  same  suit;  and  the  report  expressly 
states  that  *Hhe  defendant  expected  and  understood  that  the 
plaintiff  would  continue  his  services  in  said  suit  after  said 
letter  was  written,  according  to  the  terms  of  said  letter."  The 
letter  closes  by  saying  that  "he  [said  Daniel  B.]  expects  to  be 
able  to  get  another  trial,  and  if  he  can  have  a  fair  one,  he  must 
certainly  come  off  triumphant."  Now  "the  terms  of  said  let- 
ter," according  to  which  "the  defendant  expected  and  under- 
stood that  the  plaintiff  would  continue  his  services,"  were  that 
the  defendant  would  hold  himself  accountable  that  he  (the 
said  Daniel  B.)  should  pay  the  plaintiff  for  all  the  services  he 
had  or  might  render  in  the  suit  with  Sheldon. 

The  consideration,  then,  so  far  as  it  consisted  in  the  render- 
ing of  future  services,  went  to  the  entire  undertaking  of  the 
defendant,  and  gave  it  the  same  effect  in  fixing  his  liability  to 
pay  for  the  past  as  for  the  future  services.  The  report  also 
shows  that  from  and  after  the  receipt  of  said  letter,  the  plain- 
tiff relied  on  the  defendant's  engagement,  and  the  services  sub- 
sequent thereto  were  rendered  upon  the  faith  that  the  defend- 
ant would  pay  agreeably  to  the  terms  of  said  letter.  So  far, 
then,  as  the  matter  rested  in  the  understanding  and  expecta- 
tion of  the  parties,  there  was  entire  concurrence  between  them. 

It  is  not  denied  that  the  rendering  of  future  services  may 
be  a  good  consideration  to  uphold  a  promise  to  pay  for  services 
already  rendered.  But  it  is  well  understood  that,  in  order  to 
bind  the  defendant  upon  his  proposition,  it  must  appear  that 
he  was  notified  of  the  plaintiff's  acceptance  of  it  and  reliance 
upon  it.    We  think  this  amply  appears.    The  language  above 
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quoted,  that ''  the  defendant  expected  and  understood  that  the 
plaintiff  would  continue  his  services  in  said  suit  after  said  let- 
ter, according  to  the  terms  of  said  letter/'  necessarily  involves 
the  fact  that  the  defendant  had  heen  so  informed  by  or  in  be- 
half of  the  plaintiff.  There  is  no  accounting  for  his  expectatLom 
and  understanding  otherwise.  The  proposition  having  thus 
been  made  and  accepted,  and  the  defendant  notified  of  such 
acceptance,  when  the  services  were  in  fact  rendered  in  reliance 
upon  said  engagement  of  the  defendant,  and  upon  the  faith 
that  he  would  pay  agreeably  to  the  terms  of  said  engagement, 
the  duty  of  the  defendant  to  pay  according  to  said  engagement 
would  seem  to  be  consummated  and  fixed. 

But  it  is  claimed  again  that  the  consideration  should  appear 
in  writing,  in  order  to  give  validity  to  the  guaranty.  This 
must  either  mean  that  the  acceptance  of  the  defendant's  proiK>- 
fiition  must  be  in  writing,  or  a  correlative  undertaking  on  the 
part  of  the  plaintiff  to  render  future  services  must  have  been 
in  writing. 

We  can  readily  understand  that  this  might  be  required  in 
some  cases,  as  when  the  guaranty  itself  did  not  embody  sub- 
stantially the  material  and  effective  terms  of  the  contract,  and 
where  resort  to  parol  evidence  would  be  necessary  in  order  to 
show  what  the  contract  was  in  its  terms  and  effect  But  we 
do  not  understand  that  this  has  ever  been  required,  when  all 
that  is  to  be  done  by  the  other  party  is  merely  to  accept  the 
proposition  in  the  terms  in  which  it  is  made,  and  to  perform 
the  consideration,  either  by  paying  or  doing  the  thing  proposed. 
In  the  present  case,  the  services  thereafter  to  be  rendered  con- 
stitute the  consideration,  and  this  is  clearly  indicated  on  the 
face  of  the  defendant's  proposition. 

As  to  the  point  taken  in  argument,  that  the  consideration  ia 
exhausted  by  the  promise  to  pay  for  future  services,  and  inas- 
much as  it  is  not  shown  that  the  plaintiff  would  not  have 
performed  them  without  the  guaranty  of  the  defendant  and  on 
the  sole  credit  of  his  brother,  it  is  sufficient  to  say  that  it  ap- 
pears affirmatively  that  the  consideration  goes  to  and  affects 
the  entire  undertaking  of  the  defendant,  as  has  been  before 
shown.  This  being  so,  the  plaintiff  had  no  occasion  to  go  fur- 
ther, and  show  negatively  that  he  would  not  have  performed 
the  future  services,  except  upon  the  condition  that  the  defend- 
ant would  pay  him  for  the  past  as  well  as  for  the  future  ser- 
rices. 

The  defendant  claims  that  "it  was  the  plaintiff's  duty  to 
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settle  and  adjust  his  account  with  the  principal,  or  at  ioast 
attempt  to  do  80»  before  he  called  on  the  surety."  Without 
discussing  the  correctness  of  this  position,  we  think  the  case 
shows  that  the  plaintiff  substantially  performed  that  alleged 
duty.  The  report  states  that  "the  defendant,  after  said  letter 
of  October  24th,  still  referred  the  plaintiff  to  his  brother^ 
Daniel  B.,  for  payment,  and  the  plaintiff,  after  that,  wrote  two- 
letters  to  said  Daniel  B.  at  Michigan,  where  he  now  resides, 
requesting  payment  of  his  bill,  but  has  never  received  any  pay 
from  him  on  his  said  account.  These  letters  were  written  to 
Daniel  B.  in  1859  and  1860  by  the  plaintiff,  agreeably  to  the 
suggestion  of  the  defendant,  who  referred  him  to  Daniel  B.,** 
which  sufficiently  implies  that  the  plaintiff  sent  his  bill  to 
said  Daniel  B.,  as  the  basis  of  his  request  for  payment  of  it. 
And  it  moreover  shows  that  he  did  in  this  respect  what  the 
plaintiff  required  of  him,  for  he  acted  **  agreeably  to  sugges- 
tions of  the  defendant."  We  think,  therefore,  the  case  shows 
that  the  plaintiff  did  all  that  was  necessary  to  entitle  him^ 
even  under  the  defendant's  view,  to  fall  back  on  the  guaranty. 

It  is  further  insisted  in  behalf  of  the  defendant,  that,  by 
reason  of  the  formation  of  the  partnership  between  the  plain- 
tiff and  Mr.  Chittenden,  on  the  1st  of  November,  1855,  the 
plaintiff  performed  no  services  for  which  he  could  recover  in 
his  own  name,  and  so,  as  a  result,  he  has  not  executed  the 
consideration  upon  which  the  right  to  enforce  the  guaranty 
depended. 

The  services,  up  to  that  time,  had  been  performed  by  the^ 
plaintiff,  and  by  the  contract  of  guaranty  were  thereafter  to » 
be  performed  by  him.    The  employment  was  of  the  plaintiff.' 
alone.    The  contract  of  guaranty  was  with  the  plaintiff  alone. 
Chittenden  was  no  party  to  either,  and  sustained  no  relation 
of  privity,  either  to  the  defendant,  or  his  brother  Daniel  B. 
Mr.  Roberts  rendered,  personally,  the  services  contracted  for, 
and  contemplated  by  the  guaranty,  in  fulfillment  of  it  on  his 
part.    This  being  so,  it  is  difficult  to  see  upon  what  ground^ 
either  of  law  or  morals,  the  fact,  that  by  an  arrangement 
between  the  plaintiff  and  Mr.  Chittenden  the  latter  was  to» 
share  with  him  a  part  of  the  pay  for  such  service,  can  be  held 
to  operate  as  a  discharge  to  the  defendant  of  the  liability 
which  the  guaranty  would  have  imposed  on  him,  in  case 
such  partnership  had  not  been  formed. 

The  count  is  special  on  the  guaranty,  and  under  this  the 
plaintiff  is  entitled  to  recover,  if  at  till.    Roberts  and  Chitten- 
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den,  as  partners,  could  not  recover  on  it  in  a  joint  action,  how- 
ever it  might  be  if  they  had  brought  a  suit  directly  on  their 
charges,  either  in  book-account  or  general  assumpsit:  See 
Maynard  v.  Briggs,  26  Vt.  94,  and  cases  there  cited. 

The  point  made,  as  to  charges  for  disbursements  by  the 
plaintiff,  is  sufficiently  answered  by  the  statement  in  the 
report,  that  "the  charges  of  thie  plaintiff  are  for  services 
actually  rendered,  and  disbursements  made  in  said  suit,  and 
in  amount  are  reasonable  and  proper,  and  no  objection  ia 
made  to  them  by  the  defendant  in  that  respect.  But  it  is 
claimed  ....  that  he  is  under  no  liability  to  the  plaintiff  to 
pay  any  part  of  his  said  account."  In  the  closing  part  of  the 
report,  in  the  summary  of  grounds  and  points  taken  by  the 
defendant,  it  appears  that  no  such  point  was  made  before 
the  referee.  Hence,  no  facts  are  reported,  having  reference  to 
that  class  of  items,  beyond  the  fact  that  the  disbursements 
were  madfe  by  the  plaintiff,  as  attorney  and  counselor  in 
defense  of  the  suit  of  Sheldon  against  said  Daniel  B. 

We  think  it  is  too  late  to  start  the  point  for  the  first  time  in 
this  court,  upon  the  case  as  it  comes  before  us.  Yet  we  are  all 
agreed  that,  in  this  state,  the  payment  of  such  fees  is  an  in- 
cident of  the  services  to  be  rendered  by  an  attorney  in  the 
position  occupied  by  Mr.  Roberts  in  that  suit,  and  fairly 
comes  within  the  scope  of  the  guaranty. 

The  judgment  of  the  county  court  is  reversed,  and  judg- 
ment rendered  for  the  plaintiff  for  the  sum  reported  by  the 
referee. 


OUABANTT,  WHEN  RSQXTIBKD  TO  BB  Dl  WRmNO  EZPREaSDrO  OOVBDBKA- 

noN,  AND  WHBN  NOT:  See  Draper  v.  Snow^  75  Am.  Dec  406^  and  note  419^ 
414. 

GUARANTOB,   WHIN   EnTITLKD  TO    NOTIOS  OV  AOOKPTANOS  OV   HD  OUA»- 

ANTT:  See  WaJOoer  v.  F<yrbe9^  SO  Am.  Deo.  498»  and  eases  oited  in  the  note  M6| 
Seott  T.  Jtfyott;  60  Id.  486;  ^aefte  y.  i>ii(2^»  60  Id.  341,  and  noU  84ft. 


OuiMiT  V.  Henshaw. 

185  Vkbmont,  60S.1 

oiB  BAB  Right  to  Rbqabp  a8  Aqent  of  RAnjuuD  Gokpavt  a  per* 
son  who  handles  and  takes  charge  of  the  baggage  upon  the  arriTal  of  th« 
train  at  a  station,  and  notice  to  sncfa  person  by  the  passenger  as  to  th« 
destination  of  his  baggage  is  notice  to  the  company;  and  the  aot  of  tooh 
parson  in  relation  to  the  baggage  is  the  act  of  the  ooimpany. 
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DuTT  ov  Bailboai)  Coxpaht  as  to  Baooagb  That  has  Rbaohsd  m  Fdial 
Desttination  is  to  have  it,  upon  its  arrival,  ready  for  delivery  upon  the 
platform  at  the  usual  place  of  delivery,  until  the  owner  can,  in  the  use 
of  due  diligence,  call  for  and  receive  it;  and  the  owner  must  call  for  it 
within  a  reasonable  time,  and  must  use  diligence  in  calling  for  and  remov- 
ing it;  and  if  he  does  not  so  call  for  it,  then  the  company  should  put  it  in 
their  baggage-room,  and  keep  it  for  him;  and  their  custody  of  it  then  is 
only  that  of  warehousemen. 

Eiasonabiji  Time  within  Whioh  Passenoebs  must  Call  ios  Baooaoe 
upon  its  arrival  at  its  final  destination  is,  generally,  by  the  custom  in 
such  cases,  immediately  upon  the  arrival  of  the  train. 

Lateness  of  Houb  of  Arrival  will  not  Excuse  Pabssnosb  from  imme- 
diately calling  for  Ms  baggage. 

Railroad  Company's  Custody  of  Baooaoe  during  Kiobt  is  That  of 
Carrier,  and  not  of  warehousemen,  where  trains  arrive  at  a  late  hour  of 
the  night,  and  stop  for  a  few  hours,  and  it  iz  the  usual  course  of  the  com- 
pany upon  whose  train  baggage  arrives,  upon  being  informed  that  it  is 
going  on  in  the  morning  by  the  next  train  over  a  oonnecting  road,  to  put 
it  in  their  baggage-room,  and  keep  it  for  delivery  in  the  morning  to  the 
servants  of  the  other  road  when  called  for  by  the  owner,  and  requested 
to  dosob 

OouBSB  OF  BusiNsaB  AND  Praotiob  OF  Cabbise,  wxth  Rbbpect  to  Cdbtodt 
OF  Baooaoe  after  it  has  reached  its  final  destination,  or  is  to  be  trans- 
ferred to  a  connecting  road,  is  an  important  element  in  determining  its 
liability  therefor. 

Bmd,  Pillows,  Bolster,  and  Bed-quilts  Belonoino  to  Poob  Man  who  is 
moving  with  his  family  may  properly  be  caUed  baggage. 

Ga8b  against  Henshaw  and  Thatcher  as  common  carrien 
oyer  the  Rutland  and  Burlington  Railroad,  to  recover  for  the 
loss  of  a  box  containing,  among  other  things,  a  feather-bed, 
some  pillows,  a  bolster,  and  some  bed-quilts,  which  belonged 
to  the  plaintiff,  and  had  been  used  in  his  family,  and  which 
he  brought  with  him  as  he  was  changing  his  residence  from 
Canada  to  East  Dorset  The  defendants  were  operating  the 
railroad  as  trustees  under  a  mortgage  thereof.  With  regard 
to  the  bed  and  bedding,  the  court  gave  instructions  concerning 
what  constitutes  baggage,  and  left  it  to  the  jury  to  determine 
whether,  under  the  circumstances  of  the  case,  the  bed  and 
bedding  were  baggage.  The  exceptions  of  the  defendants  were 
to  charges  given  to  the  jury,  and  to  the  refusal  of  charges 
requested.  The  verdict  was  for  the  plaintiff  for  966.31  dam- 
ages.   In  other  respects  the  opinion  states  the  case. 

E.  J.  Phelps  J  for  the  defendants. 

A.  L.  and  H,  E.  Miner ^  for  the  plaintiff. 

By  Court,  Aldis,  J.  The  action  is  case  against  the  defend- 
ants, as  carriers.  There  is  no  count  against  them  for  negli- 
gence as  warehousemen. 
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The  plaintiff  was  going  by  railway  from  Burlington  to  Bast 
Dorset.  From  Burlington  to  Rutland  he  would  go  by  the  Rut- 
land and  Burlington  Railroad  (the  defendants'  company); 
£rom  Rutland  to  East  Dorset  by  the  Western  Vermont  Rail- 
road. It  does  not  appear  that  these  roads  formed  a  continu- 
ous and  connected  line.  The  plaintiff  had  his  box  marked  for 
Rutland,  and  paid  for  his  passage  only  to  Rutland.  He 
arrived  at  Rutland  at  half-past  eleven  at  night.  His  box  was 
put  upon  the  platform,  and  the  man  who  handled  and  took 
charge  of  the  baggage  there,  put  the  box,  with  other  boxes  and 
trunks,  on  a  wheelbarrow.  The  plaintiff  asked  the  man  at 
what  hour  the  cars  would  go  to  East  Dorset  in  the  morning. 
He  replied  ^'at  half-past  five  o'clock."  The  plaintiff  then 
asked  the  man  if  his  box  would  be  safe  till  morning.  The  re- 
ply was,  ^'  it  would  be  safe."  The  man  then  started  with  the 
wheelbarrow,  and  went  to  a  baggage-room  in  the  depot,  into 
which  he  put  the  box  and  other  baggage,  and  locked  up  the 
room.  In  the  morning,  at  about  five  o'clock,  the  plaintiff 
called  for  his  box,  and  it  could  not  be  found,  the  baggage- 
master  saying  that  it  had  probably  been  taken  on  the  four- 
o'clock  train  that  had  left  Rutland  that  morning  for  Bellows 
Falls. 

1.  We  think  the  plaintiff  had  the  right  to  regard  ''  the  man 
who  handled  and  took  charge  of  the  baggage  "  on  its  arrival 
at  Rutland  as  the  servant  of  the  Rutland  and  BurlingtCMi 
Railroad  Company,  and  acting  in  the  discharge  of  his  proper 
duties.  The  conversation  between  the  plaintiff  and  '^the 
man  "  (whom  he  had  the  right  to  regard  as  the  baggage-master 
of  the  station),  gave  the  latter  reasonable  notice  thkt  the  box 
was  going  on  to  East  Dorset  by  the  next  train  on  the  Western 
Vermont  Railroad.  The  inquiries  were  such  as  travelers  de- 
siring to  go  further  usually  make,  and  which  the  baggage- 
master  must  have  fully  understood,  without  any  more  formal 
or  explicit  statement.  Having  the  charge  of  the  baggage  at 
this  point,  notice  to  him,  in  regard  to  its  destination,  was 
notice  to  the  company,  because  it  was  a  notice  to  him  of  a 
matter  within  the  proper  sphere  of  his  duties  as  their  servant. 
He  could  have  required  the  plaintiff  to  take  the  delivery  of  it. 
He  could  have  told  him  that  he  must  find  the  servants  of  the 
Western  Vermont  Railroad  Company,  and  deliver  the  box  to 
them.  Instead  of  so  doing,  he,  voluntarily,  and  with  the 
knowledge  that  the  box  was  to  go  on  by  the  next  Western 
Vermont  train,  took  the  control  and  custody  of  the  box  him- 
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self,  and  put  it  in  the  defendant's  baggage-room.  His  act, 
whatever  is  the  legal  effect  of  it,  must  be  regarded  as  the  act  of 
the  Rutland  and  Burlington  Railroad  Company:  Jordan  y. 
FaU  River  R.  R.  Co.,  5  Cush.  69  [52  Am.  Dec.  44];  Redfield 
c»i  Railways,  243.     . 

2.  The  defendants  insisted  and  requested  the  court  to  charge 
the  jury  that  the  putting  of  the  box  on  the  platform  at  Rut- 
land, ready  for  delivery,  where  it  was  seen  by  the  plaintiff  and 
might  have  been  taken  by  him,  was  a  complete  performance 
of  their  duty  as  carriers;  and  that  if  the  baggage-master  there- 
upon retained  the  custody  of  it  with  the  consent  of  the  owner, 
and  put  it  into  the  baggage-room  of  the  depot  for  safe-keeping 
till  morning,  the  company  were  only  liable  as  warehousemen 
for  such  keeping  till  morning. 

The  court  charged:  1.  That  it  was  the  duty  of  the  company 
to  carry  the  box  to  Rutland  (its  destination),  and  there  deliver 
it  to  the  plaintiff,  if  called  for  by  him  within  a  reasonable 
time  after  the  termination  of  the  journey ;  but  if  it  was  not  called 
for  within  a  reasonable  time  after  its  arrival  the  liability  of  the 
defendants  as  carriers  would  cease;  and  thereafter  they  would 
only  be  liable  as  bailees,  and  not  as  carriers;  and  tiiat  the 
question  whether  the  box  was  called  for  within  a  reasonable 
time  was  one  of  fact,  to  be  determined  by  the  jury  upon  the 
testimony;  2.  That  the  depositing  the  box  on  the  platform  in 
the  depot  at  Rutland,  and  its  being  seen  there  by  the  plaintiff, 
who  might  then  have  called  for  and  taken  it,  was  not  a  delivery, 
nor  the  complete  performance  of  the  defendants'  duty  as  car- 
riers, so  long  as  the  defendants  or  their  servants  retained  any 
custody  of  it;  and  that  in  order  to  have  completed  a  delivery 
the  defendants'  servants  should  have  parted  with  all  custody 
of  the  box  and  transferred  its  actual  possession  to  the  plaintiff. 
This  is  all  of  the  charge  upon  the  point  whether  the  facts  shown 
would  discharge  the  defendants  from  their  liability  as  carriers. 

The  important  question  in  this  case  is,  whether  the  delivery 
of  the  box  upon  the  platform  of  the  depot  at  Rutland  (which 
was  its  plac^  of  destination),  in  the  sight  of  the  plaintiff,  at 
half-past  eleven  at  night,  and  its  removal  by  the  defendants  to 
their  baggage-room  for  keeping  through  the  night,  they  being 
informed  t^at  it  was  going  over  the  Western  Vermont  road  to 
East  Dorset  by  the  first  train  in  the  morning,  the  plaintiff  in- 
quiring if  it  would  be  safe  there,  and  they  assuring  him  that 
it  would, — whether  these  facts  release  tiie  defendants  from 
liability  as  carriers  for  the  box  during  the  night,  and  make 
them  liable  only  as  warehousemen. 
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This  case  is  of  but  slight  pecuniary  importance;  but  the 
question  involved  is  of  much  importance  to  the  public  and 
the  railway  companies;  and  fully  justifies  the  defendants  in 
the  diligence  and  research  which  they  have  bestowed  upon  its 
investigation,  and  in  their  desire  to  have  its  decision  establish 
the  rule  in  regard  to  similar  cases. 

It  is  admitted  that  the  plaintiff  bought  a  ticket  at  Burling- 
ton for  Rutland,  and  had  his  box  marked  for  Rutland,  and 
that  in  going  to  his  final  destination  of  East  Dorset,  he  could 
go  no  farther  than  Rutland  on  the  Rutland  and  Burlington 
Railroad.  He  did  not  even  tell  the  station-agent  at  Burling- 
ton, who  marked  his  box,  that  either  he  or  it  was  going  farther 
than  Rutland.  Rutland  therefore  was,  so  far  as  the  defend- 
ants could  know,  his  final  destination,  until  he  arrived  there. 

When  he  arrived  there,  his  box  was  placed  upon  the  plat- 
form, at  the  usual  place  of  delivery,  ready  for  delivery  to  him. 
He  saw  the  box,  and  could  have  demanded  that  its  custody 
should  be  given  up  to  him.  He  did  not  demand  it.  The  bag- 
gage-master did  not  offer  to  deliver  it  up  to  him,  or  require  or 
request  him  to  take  it. 

Now,  upon  these  facts  standing  alone,  and  without  reference 
to  what  further  was  said  and  done  about  going  on  in  the  morn- 
ing to  East  Dorset,  let  us  consider  what  would  be  the  rule  of 
law,  as  to  delivery  and  future  custody  by  the  railroad  com« 
pany. 

We  think  it  is  the  true  rule  of  the  law  as  to  baggage  that 
has  reached  its  final  destination,  that  the  railroad  company 
must,  upon  its  arrival,  have  it  ready  for  delivery  upon  the 
platform,  at  the  usual  place  of  delivery,  until  the  owner  can, 
in  the  use  of  due  diligence,  call  for  and  receive  it;  and  that 
the  owner  must  call  for  it  within  a  reasonable  time,  and  must 
use  diligence  in  calling  for  and  removing  it.  If  the  owner  does 
not,  within  a  reasonable  time,  and  in  the  exercise  of  diligence, 
call  for  the  baggage,  then  the  company  should  put  it  in  their 
baggage-room  and  keep  it  for  him,  and  their  custody  of  it  then 
is  only  that  of  warehousemen;  and  they  are  discharged  from 
liability  as  carriers  as  soon  as  they  have  kept  it  ready  for 
delivery  a  reasonable  time,  and  it  has  not  been  called  for. 
Where  trains  arrive  at  such  hours  that  it  is  the  usual  course 
of  business  at  the  station  to  immediately  deliver  the  baggage, 
and  for  passengers  to  immediately  receive  it,  there  the  reason- 
able time  for  which  the  company  should  have  it  ready  for 
delivery  must  be  limited  and  governed  by  the  practice  and 
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eustom  of  immediate  delivery;  and  in  such  cases,  reasonable 
time  and  immediate  delivery  go  hand  in  hand,  and  ^^  reason- 
able time  "  cannot  extend  the  delivery  to  another  day  or  an- 
other occasion.  We  believe  it  to  be  the  usual  custom  to  deliver 
and  receive  baggage,  not  only  during  what  is  called  the  business 
hours  of  the  day,  but  upon  the  arrival  of  trains  in  the  night, 
and  at  almost  any  hour  of  the  night.  The  traveler  is  rarely 
willing,  after  arriving  at  his  destination,  to  leave  his  baggage 
at  a  railroad  depot,  and  the  railway  companies  are  usually 
desirous  to  dispatch  business,  and  be  relieved  from  their  re- 
sponsibility. Hence,  immediate  delivery  is  the  rule  as  to  bag- 
gage; and  the  rule  that  has  been  applied  to  the  receipt  of 
freight,  that  it  should  arrive  during  the  usual  hours  of  busi- 
ness, and  so  that  the  consignee  may  have  an  opportunity  dur^ 
ing  the  hours  of  business  to  see  and  receive  it,  does  not  apply 
to  baggage,  which  usually  accompanies  the  traveler,  and  is 
required  by  him  on  arrival. 

The  rule  is  thus  expressed  by  Mr.  Angell,  in  his  work  on 
the  law  of  carriers,  section  114:  ''The  arrival  with  the  bag- 
gage in  safety  at  the  place  of  destination  will  not  discharge 
the  carrier  until  its  delivery  to  the  owner;  although,  unless 
demanded  in  a  reasonable  time,  the  liability  of  the  carrier,  in 
his  strict  character  of  a  common  carrier,  will  not  continue. 
No  passenger  is  required,  however,  to  expose  his  person  in  a 
crowd,  or  endanger  his  safety  in  the  attempt  to  designate  and 
daim  his  baggage." 

In  Pierce  on  Railroad  Law,  p.  499,  it  is  said:  '^The  lia- 
bility of  the  company  as  a  common  carrier  ceases  when  the 
passenger  has  had  a  reasonable  opportunity,  after  the  arrival, 
to  receive  his  baggage;  if  it  remains  in  its  custody  after  that, 
the  company  will  be  liable  only  as  bailee  for  hire,  or  gratui- 
tously,  according  to  circumstances." 

Redfield  on  Railways,  speaking  of  the  liability  of  railroad 
companies  for  the  baggage  of  travelers,  says:  ^'  They  remain 
liable  until  a  full  and  unequivocal  redelivery  to  the  owner, 
and  ordinarily  to  the  end  of  the  route";  and  in  a  note,  citing 
PoweU  V.  MyerSj  26  Wend.  591,  says:  ''If  baggage  be  not  called 
for  in  a  reasonable  time,  the  liability  of  the  company  as  car- 
riers ceases,,  and  they  are  holden  only  for  ordinary  care  aa 
bailees  for  hire." 

The  case  of  Norway  Plains  Company  v.  Boston  &  M.  Ry  Co.j 
I  Gray,  263  [61  Am.  Dec.  423],  has  been  cited  as  an  authority 
of  great  weight  to  establish  the  doctrine  that  delivery  of  goods, 
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andy  by  analogy,  of  baggage,  upon  the  platform,  discharges  the 
railway  companies  from  liability  as  carriers.  The  point  upon 
which  that  decision  has  since  been  much  questioned,  that  even 
where  the  owner  of  the  goods  has  no  opportunity  to  receive 
them,  in  the  exercise  of  all  reasonable  diligence,  the  company 
38  only  liable  as  bailee  for  hire,  does  not  seem  to  arise  in  this 
case,  for  here  the  owner  had  the  opportunity  to  remove  his  bag- 
gage. And  we  incline  to  think  the  learned  court  of  Massacha- 
eetts,  in  applying  the  doctrine  of  that  case  to  the  bi^gage  of 
travelers,  would  hardly  say,  that  if  the  passenger,  on  the  arrival 
of  the  train,  on  the  spot  and  at  the  time,  used  due  diligence  to 
get  his  baggage,  and  it  was  lost  or  stolen  while  on  the  platform^ 
and  before  he  could  get  it,  the  company  would  not  be  liable 
as  carriers. 

If  the  doctrine  of  that  case  were  to  be  pressed  so  far  as  to 
claim  that  if  the  railroad  companies,  for  their  own  oonven* 
ience  and  the  dispatch  of  business,  put  the  baggage  of  trav- 
elers into  their  baggage-room,  and  there  kept  it  till  it  was 
convenient  for  them  to  deliver  it,  they  would  not  be  liable  as 
carriers,  we  should  feel  obliged  to  differ  from  such  a  rule. 

It  is  the  very  point  upon  which  the  decision  is  open  to  criti- 
cism, upon  which  the  supreme  court  of  New  Hampshire,  in  a 
more  recent  case  {Moses  v.  Boston  A  M,  R,  iZ.,  32  N.  H.  623 
[64  Am.  Dec.  881]),  upon  the  same  facts,  has  decided  directly 
to  the  contrary,  and  in  which  it  is  distinguishable  from  Howe 
V.  PicJcfordy  8  Taunt.  83,  In  re  Webby  8  Id.  443,  and  Garride  v. 
Trent  and  Mersey  Nav.  Co.,  4  Term  Rep.  581,  which  are  cited 
to  sustain  it.  Those  cases  stand  upon  the  ground  that  after 
the  goods  have  reached  their  destination,  and  when  the  carrier 
holds  them  for  the  benefit  of  or  upon  an  agreement  with  the 
owner,  or  after  a  reasonable  time  for  delivery  has  expired,  or 
for  the  convenience  of  the  owner,  there  the  custody  is  as  bailee, 
and  not  as  carrier. 

The  rule  of  law  as  to  the  liability  of  carriers  for  the  baggage 
of  travelers  which  has  reached  its  destination  we  have  already 
stated;  and  we  are  satisfied  that  the  reports,  as  well  as  the  text 
of  elementary  writers,  will  fully  sustain  the  rule  as  here  ex- 
pressed. We  think,  therefore,  that  as  the  plaintiff's  box  was 
ready  for  delivery  on  the  platform,  and  he  might  have  received 
it  and  had  it  removed  to  a  hotel,  the  lateness  of  the  hour  at 
which  the  train  arrived  will  not  of  itself  extend  the  reason- 
able time  within  which  the  plaintiff  should  call  for  it  to  the 
next  morning;  so  that,  it  not  being  called  for,  the  defendants 
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became  liable  for  ite  custody  as  carriers.  If  it  was  not  the 
usual  course  of  business  for  the  defendants  to  deliver  baggage 
immediately  on  the  arrival  of  the  train  at  that  late  hour  of 
night,  or  if  the  railroad  company  detained  the  plaintiff's  bag- 
gage for  their  own  convenience  upon  the  arrival  of  that  train, 
such  facts  should  have  been  shown  by  the  plaintiff;  and  if 
shown,  might  vary  the  defendant's  liability  for  the  custody  of 
the  proi)erty.  But  we  cannot  presume  such  facts  to  exist,  and 
without  them  the  case  must  stand  upon  the  usual  custom  of 
business,  and  the  ordinary  rules  of  law  applicable  to  such 
state  of  facts. 

Thus  far  we  have  considered  the  case  upon  the  basis  that 
Rutland  was  the  final  destination,  and  nothing  further  said  or 
done  between  the  parties. 

But  the  case  shows  that  the  plaintiff  informed  the  baggage- 
master  that  the  box  was  going  on  in  the  morning  by  the  West- 
em  Vermont  road  to  East  Dorset,  and  that  the  baggage-master, 
with  such  knowledge,  took  the  box  to  the  baggage-room,  the 
plaintiff  consenting,  or  rather  not  objecting. 

It  does  not  appear  that  the  Rutland  and  Burlington  and  the 
Western  Vermont  roads  formed  a  continuous  line,  or  were  con- 
nected in  business, — both,  however,  using  and  starting  from 
the  same  depot. 

The  question  then  arises,  whether,  when  baggage  arrives  at 
its  destination  upon  one  railroad,  and  is  then  to  be  transferred 
to  the  other  road  that  connects  wit^  it  at  that  point,  and  the 
former  road  on  the  arrival  of  the  train  has  knowledge  of  the 
fact  that  such  baggage  is  to  go  on  by  the  next  train  in  the  morn- 
ing, over  the  other  road,  and  with  this  knowledge  stores  the 
baggage  in  its  baggage-room  till  morning, —  the  owner  not 
objecting, —  is  the  custody  of  the  baggage  during  the  night 
that  of  carrier  or  warehouseman? 

This  we  think  must  depend  upon  what  is  the  usual  course 
of  business, —  the  usual  practice  of  the  company  as  to  the 
delivery  of  baggage  that  is  going  on  over  another  road. 

Where  two  connecting  roads  meet,  and  their  trains  start 
from  the  same  station  or  depot,  and  the  traveler  and  his  bag- 
gage are  going  directly  on,  the  baggage  merely  to  be  removed 
from  the  car  in  which  it  has  been  brought  to  another  on  the 
connecting  road,  there  by  necessity  new  duties  spring  up. 
The  traveler  is  in  no  situation  to  receive  his  baggage  and  to 
deliver  it  to  the  other  road.  He  may  be,  and  generally  is. 
Ignorant  of  the  places  where  the  trains  are  placed,  and  of  the 
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means  of  transfer  for  his  baggage.  He  is  not  unfreqnentljr 
surrounded  by  a  crowd  as  ignorant  as  himself;  is  confused  by 
the  presence  of  several  trains  and  by  what  appears  to  him  like 
the  disorderly  movements  of  engines,  cars  and  baggage,  and 
from  the  delays  incident  to  such  crowds  and  places  is  often 
hurried  for  time  to  get  his  ticket  and  his  seat.  He  cannot 
substitute  his  own  care  and  custody  of  his  baggage  for  that  of 
the  railroad  company.  To  attempt  it  would  be  but  to  produce 
delay  and  confusion,  and  an  intermeddling  which  the  railroad" 
companies  could  not  endure.  Hence  at  such  junctions  of  con- 
necting roads  the  railroad  companies  frequently,  perhaps  we 
may  say  usually,  provide  persons  to  transfer  the  baggage  from 
one  road  to  another.  If  the  baggage  of  the  traveler  is  not 
marked  or  checked  for  any  point  beyond  such  junction,  all 
they  expect  of  him  is,  that  he  shall  point  out  his  baggage  and 
state  the  road  over  which  it  is  to  go,  and  be  present  when  it  is 
delivered  to  such  road,  to  direct  at  what  station  it  is  to  be  left^ 
that  it  may  be  properly  checked  or  marked.  The  oompaniea 
assume  the  control  and  custody  of  it  in  transferring  it  frou^ 
one  road  to  another,  —  the  servants  of  the  first  company 
delivering  it  to  the  servants  of  the  other. 

Where  it  thus  becomes  the  usual  course  for  the  first  com- 
pany to  deliver  baggage  going  on  over  another  road  to  the 
servants  of  such  other  road,  it  is  obvious  that  the  custody  of 
the  first,  as  carriers,  continues  till  the  custody  of  the  second 
begins.  The  traveler  has  the  right  to  rely  on  this  usual  course 
of  transferring  and  delivering  baggage,  and  can  require  the 
delivery  of  his  baggage  according  to  such  usual  practice.  It 
is  the  place  where  he  is  the  most  helpless,  and  where  bag- 
gage is  the  most  likely  to  be  lost  or  stolen, — where  fraud,  col- 
lusion, and  theft  are  the  most  easily  practiced.  On  the  other 
hand,  it  is  indispensable  for  the  convenience  of  such  connect- 
ing roads,  for  the  prevention  of  confusion  and  delay,  and  for 
the  dispatch  of  business,  that  they  should  assume  such  cus- 
tody, and  transfer  of  baggage,  and  in  such  custody  the  secur- 
'  ity  of  the  public  requires  that  they  should  be  held  as  carriers. 

So  if  the  second  train  does  not  directly  connect  and  leave  on 
the  arrival  of  the  first,  and  there  is  a  detention  at  the  station 
for  a  short  period  of  time,  or  even  for  a  few  hours,  the  custody 
of  the  railroad  company  thus  assumed  must  be  held  to  continue 
till  the  expected  train  departs,  or  the  servants  of  the  second 
company  take  the  delivery  of  the  baggage;  the  usual  course  of 
business  determining  their  liabilities  in  this  respect.     Nor 
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ought  the  relation  of  carrier  to  be  changed  by  either  company's 
putting  the  baggage  into  a  storeroom  for  safety,  while  waiting 
for  the  departure  of  the  next  train. 

So  where  trains  arrive  at  a  late  hour  of  the  night,  and  stop 
for  a  few  hours,  and  it  is  the  usual  course  of  the  company  upon 
whose  train  baggage  arrives,  upon  being  informed  that  it  i& 
going  on  in  the  morning  by  the  next  train  over  a  connecting 
road,  to  put  it  in  their  baggage-room  and  keep  it  for  delivery 
in  the  morning  to  the  servants  of  the  other  road,  when  called 
for  by  the  owner  and  requested  to  do  so, — then  their  usual  prac- 
tice as  to  the  delivery  of  such  baggage  should  govern,  and  the 
custody  during  the  night  should  be  that  of  carrier,  and  not 
warehousemen.  The  traveler  has  the  right  to  call  for  such 
delivery  in  the  morning,  according  to  the  usual  practice.  The 
danger  of  collusive  theft  from  the  baggage-room  during  the 
night  is  as  great  as  at  any  point  of  the  carriage;  the  traveler, 
relying  on  such  practice,  has  no  custody  of  his  property,  and 
cannot  substitute  his  own  watchfulness  for  that  of  the  com- 
pany; and  the  latter,  by  adopting  the  practice,  lead  the  public 
to  rely  on  their  vigilance  and  care.  That  the  course  of  busi- 
ness— the  practice  of  the  carrier  —  is  a  most  important  element 
in  determining  when  the  transit  ends,  will  appear  from  an 
examination  of  the  leading  case  of  Farmers^  and  M.  Bank  v. 
Champlain  Transportation  Co.,  23  Vt.  211  [66  Am.  Dec.  68]. 
Judge  Redfield,  in  delivering  the  opinion  of  the  court,  says: 
*^A11  the  cases,  almost  without  exception,  regard  the  question 
of  time  and  place  when  the  duty  of  the  carrier  ends,  as  one  of 
contract  to  be  determined  by  the  jury  from  a  consideration  of 
all  that  was  said  by  either  party  at  the  time  of  the  delivery 
of  the  parcels  to  the  carrier;  the  course  of  the  business,  the 
practice  of  the  carrier,  and  all  other  attending  circumstances." 
To  hold  that  delivery  by  railroad  companies  of  baggage  on 
the  platform  is  delivery  to  the  owner,  and  by  an  absolute  and 
inflexible  rule  of  law,  terminates  the  transit,  and  discharges 
the  carrier,  as  such,  from  further  responsibility, — irrespective 
of  their  own  practice  and  course  of  business  as  to  delivery, — 
would,  we  think,  be  in  conflict  with  the  principle  of  the  dec]i»- 
ion  in  the  case  last  alluded  to. 

The  case  of  Powell  v.  Myers^  26  Wend.  691,  is  in  many 
respects  similar  to  the  case  at  bar,  and  is  so  much  in  pointy 
especially  as  showing  that  the  course  of  business  as  to  the  de- 
livery of  baggage  may  justly  be  relied  on  by  the  traveler^ 
that  we  deem  it  proper  to  refer  to  it  with  some  particularity. 
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The  plaintiff's  trunk  was  put  on  board  the  defendant's 
steamboat  at  West  Point  for  New  York,  where  it  arrived  be- 
tween  nine  and  ten  at  night.  Passengers  occasionally  stayed 
on  board  durmg  the  night,  but  usually  left  the  boat  on  arriv- 
ing at  the  city.  Shortly  before  arriving  at  the  dock,  the  plain- 
tiff asked  the  master  of  the  boat  if  his  baggage  would  be  safe 
on  board  the  boat  during  the  night.  The  master  replied  thai 
it  would  be  perfectly  safe;  for  they  stationed  a  watch  for  its 
protection  till  morning.  The  plaintiff  left  his  baggage  on  the 
boat,  but  went  off  to  the  city  himself.  During  the  night  a 
negro  with  a  forged  order  came  for  the  baggage  and  obtained 
it.  Chancellor  Walworth,  in  delivering  the  opinion,  says: 
'^  The  jury  were  right  in  concluding  that  the  baggage  left  on 
board  was  in  the  custody  of  the  master,  in  his  capacity  of 
common  carrier,  until  it  was  called  for  at  the  usual  time  in 
the  morning  after  its  arrival  at  its  place  of  destination."  And 
Verplanck,  senator,  says:  ^'  The  passenger's  trunk  left  in  the 
boat  till  a  convenient  and  usual  time  of  delivery  is  governed 
by  the  same  law  with  the  merchandise  transported  in  the  boat. 
Mere  arrival  does  not  discharge  the  carrier's  responsibility  as 
to  either." 

The  English  decisions  recognize  the  same  doctrine.  Thus 
where  there  is  a  usage  for  the  porters  of  the  company  to  put 
the  baggage  on  a  cab  or  a  hackney  coach,  there  it  is  held 
there  is  no  delivery  to  the  traveler  till  that  is  done,  though  the 
porter  take  the  baggage  firom  the  hands  of  the  traveler,  while 
standing  on  the  platform,  to  put  upon  the  cab:  Richards  v. 
London  B.  &  8.  C.  R'y  Co.j  7  Com.  B.  839,  62  Eng.  Com.  L.; 
Butcher  v.  London  &  S.  W,  R'y  Co.^  29  Eng.  L.  &  Eq.  847; 
Midland  IVy  Co.  v.  Bromley,  83  Id.  235. 

The  court  did  not  put  the  case  on  this  ground,  which,  upon 
the  evidence,  it  might  perhaps  have  been.  The  law  of  the 
charge  is  right,  but  is  inapplicable  to  the  case.  Upon  that 
charge,  we  cannot  tell  upon  what  ground  the  jury  may  have 
held  that  the  box  was  called  for  in  a  reasonable  time.  It 
might  have  been  merely  because  it  arrived  at  a  late  hour. 

The  court  should  have  charged  as  to  the  law  as  applicable 
to  baggage  going  on  over  the  Western  Vermont  road,  and 
deliverable  according  to  the  course  of  business  of  the  defend- 
ants, and  kept  by  them  for  such  delivery. 

It  is  denied  that  in  the  case  at  bar  there  was  evidence  to 
show  that  it  was  the  usual  course  of  the  defendants,  on  being 
informed  at  night  that  baggage  was  going  on  over  the  Western 
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Vermont  road,  to  deposit  it  in  their  storeroom,  and  there  keep 
it  over  night  for  delivery  in  the  morning,  when  the  owner 
should  call  for  it,  to  the  servants  of  the  other  company;  and 
that  the  court,  in  their  charge,  in  substance  directed  the  jury 
that  if  they  found  these  facts,  then  the  defendants  would  be 
liable  as  carriers.  But  we  think  we  could  not  be  justified  in 
so  construing  the  charge.  The  part  of  the  charge  which 
speaks  of  the  reasonable  time  within  which  baggage  should  be 
called  for,  would  have  to  be  extended  by  implication  quite 
beyond  what  jurymen  would  have  understood  from  it,  in  order 
to  embrace  this  idea. 

It  is  said,  also,  that  the  conduct  and  lang^uage  of  the  bag- 
gage-master gave  the  plaintiff  to  understand  that  it  was  the 
practice  of  the  company  to  keep  such  baggage  over  night  for 
delivery  in  the  morning  to  the  Western  Vermont  road,  when 
called  for  by  the  owner,  and  that  in  this  respect  the  case  falls 
within  the  decision  of  PoweU  v.  Myers,  26  Wend.  591.  Un- 
questionably, if  a  servant  of  the  company,  acting  within  his 
duties — the  baggage-master,  for  instance, — had  assured  the 
plaintiff  that  it  was  their  custom  to  keep  baggage  for  delivery, 
when  called  for,  to  the  other  company  in  the  morning,  such 
an  assurance  would  bind  the  company,  if  the  plaintiff  had 
relied  upon  it,  and  left  it  with  them  upon  such  assurance. 
But  nothing  of  this  kind  was  stated  in  the  charge  to  the  jury, 
Dor  can  we  know  what  would  have  been  their  finding  on  the 
point;  nor  whether  they  would  have  held  what  the  baggage- 
master  said  and  did,  as  amounting  to  a  declaration  of  their 
practice  upon  which  the  plaintiff  would  have  been  justified  in 
relying. 

The  court  seems  to  have  treated  the  case  as  that  of  baggage 
which  had  reached  its  destination,  and  upon  that  basis  to  have 
left  it  for  the  jury  to  say  whether  it  was  called  for  within  a 
reasonable  time,  when  in  fact  the  plaintiff  was  present,  saw 
his  baggage,  had  an  opportunity  to  take  it  into  his  own  cus- 
tody, and  could  with  due  diligence  have  removed  it.  This  we 
think  was  error.  The  other  branch  of  the  case  now  sought  to 
be  established,  that  the  baggage  was  going  on  in  the  next  train 
over  the  Western  Vermont  road;  that  the  defendants  knew  it; 
that  it  was  their  custom  to  put  such  baggage  in  their  baggage- 
room  and  keep  it  till  morning  for  delivery  to  the  servants  of 
the  Western  Vermont  road  when  called  for  by  the  owner;  and 
also  that  the  conduct  and  language  of  the  servant  of  the  de- 
fendants led  the  plaintiff  to  understand  that  there  was  such  a 
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custom,  and  to  rely  on  it  even  if  there  was  not, — does  not  appear 
to  have  been  suggested  to  the  jury  as  furnishing'a  reasonable 
ground  for  holding  the  defendants  liable  as  carriers  for  its  de- 
livery in  the  morning. 

If  such  a  course  of  business  as  to  the  custody  and  delivery 
of  such  baggage  had  been  shown,  the  plaintiff  would  have  been 
entitled,  by  giving  the  company  such  notice,  to  require  of  them 
to  deliver  the  baggage  in  the  morning  to  the  Western  Vermont 
road  pursuant  to  such  custom  when  called  for.  If  he  did  not 
call  for  it  in  the  morning  at  the  usual  hour  for  the  delivery  of 
such  baggage,  then  their  custody  as  carriers  would  cease  and 
thenceforth  they  would  only  be  ailees  for  him. 

2.  A  bed,  pillows,  bolster,  and  bed-quilts  belonging  to  a 
poor  man,  who  is  moving  with  his  wife  and  family,  may 
properly  be  called  baggage.  It  is  very  common  for  such  per- 
sons to  take  such  articles  with  them  as  baggage, — their  pov- 
erty makes  it  necessary,  and  such  things  are  frequently  about 
all  thoy  have  that  would  make  baggage.  They  are  not  mer- 
chandise; are  of  small  value;  may  be  put  in  a  box  or  trunk 
like  apparel;  are  frequently  of  immediate  and  necessary  per- 
sonal use  to  the  owners;  and  both  from  custom,  and  from  a 
regard  to  the  poverty  of  such  travelers,  are  often  and  properly 
treated  as  baggage.  If  the  tools  of  a  mechanic  {Porter  v. 
Hildehrand,  14  Pa.  St.  129),  or  articles  of  amusement,  such 
as  a  gun,  a  pistol,  and  fishing-tackle,  or  of  instruction,  as 
books  {Lester  v.  Redmond,  6  Hill,  590),  or  a  lady's  jewelry, 
are  properly  baggage  because  they  are  usually  carried  as  sucK, 
we  think  the  articles  here  in  question  may  both  by  reason  and 
custom  be  included  in  the  same  list.  The  case  on  this  ix>int 
was,  we  think,  put  to  the  jury  with  proper  instructions. 

Judgment  reversed. 

What  Covwrrnma  Baooaob:  See  Hviehing*  t.  Wealem  etc  JL  B,f  71  Am. 
Deo.  166,  and  note  treating  thia  sabject  at  length  15S-163;  citing  tiM  priii- 
oipal  oase  162. 

Railsoad  Company's  Liabuitt  KttiPiomro  PAaautoBB's  Baooaob  d 
That  of  Common  Carbixr:  £HU  t.  8<mih  CaroUna  B.  R.  Oo,,  68  Am.  I>ea 
407;  WoodB  y.  Devin,  66  Id.  483,  and  note  487;  IMbble  y.  Brwm,  66  Id.  460^ 
and  note  470. 

Dbuvert  of  Baooaob  to  Sbryant  of  Company  Suvtioibnt  to  Chabob 
Company:  See  Dibbie  y.  Brown,  66  Am.  Dea  460. 

LiABOiTT  FOR  Loss  OF  Bagoaob,  whbrb  Sbvbbal  Companibb  fona  a 
oonnecting  line:  ffcai  y.  Benaaelaer  etc  B.  B,  Co.,  69  Am.  Deo.  447,  aad  aoto 
460;  see  DacU  y.  Mkhigam  SoiUhm^  etc  B.  B.  Cc,  74  Id.  161. 
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OusTOMS  ov  Ck>HMOK  Cahbxxbs:  See  note  to  Ghvemor  ▼.  Wither*,  60  Am. 
Deo.  99-101.  The  principal  case  is  cited  to  the  point  that  the  course  of  bnsi- 
nass  or  practice  of  the  carrier  is  of  essential  importance  in  determining  when 
the  transit  ends:  Hooper  y.  Chicago  etc  Ky  Co.^  27  Wis.  92. 


Wood  v.  Willaed. 

[86  Vkbxomt,  82.] 

DaoLABATiOKs  ov  GaAifTOB,  Made  at  Time  oi  Pubohasi,  as  to  Tbttx  Lo- 
cation ov  Line,  are  not  ADMiseiBLS,  on  behalf  of  his  grantee,  in  a 
controversy  respecting  the  location  of  a  division  line  between  lands; 
although  they  might  be  admissible  to  show  the  character  and  extent  of 
the  possession  of  the  grantor. 

Pkesumftion  will  not  be  Made  that  Court  Changed  its  Opinion  as 
TO  Admissibilitt  of  Evidence,  and  made  a  different  ruling  upon  it  in 
the  charge,  where  objection  was  made  to  the  evidence  when  offered,  and 
the  court  admitted  it,  but  the  case  was  submitted  to  the  jury  by  a  charge 
to  which  no  objection  was  taken. 

Plan,  VKainED  as  Coeibect  bt  One  Who  Made  It,  mat  be  Exhibited 
TO  JuBT,  in  an  action  iuvolving  the  title  to  lands,  and  an  inquiry  in 
reference  to  lines,  with  the  usual  accompaniments  of  marked  trees  and 
monuments,  and  though  not  substantive  inoLependent  evidence  of  itself, 
may  be  used  in  evidence  in  connection  with  the  testimony  of  the  person 
making  it,  and  all  the  evidence  in  the  case  relative  to  the  various  objects 
shown  upon  it,  and  may  be  taken  by  the  jury  when  they  retire  to  make 
their  verdict. 

Trbbfabb.    The  fkcts  are  sufficiently  stated  in  the  opinion. 

Wcuihbum  and  Marshy  for  the  plaintiffs. 

Converse  and  Frenchj  and  A.  Tracyy  for  the  defendants* 

By  Court,  Poland,  C.  J.  The  plaintiffs  and  defendant  Wil- 
lard  were  proprietors  of  adjoining  lands,  and  the  whole  contro- 
versy between  them  in  this  suit  was  as  to  the  location  of  the 
division  line  between  their  lands.  Upon  the  trial,  one  of  the 
plaintiffs,  against  the  defendant's  objection,  was  allowed  to 
testify  to  the  declaration  of  Sumner,  his  grantor,  made  at  the 
time  of  his  purchase,  as  to  the  true  location  of  the  line;  that  it 
was  where  the  plaintiffs  now  claim  it.  It  hardly  needs  to  be 
said  that,  as  a  general  rule,  the  law  will  not  permit  a  party  to 
prove  his  own  declarations  in  his  own  favor;  neither  will  it 
permit  the  declarations  of  third  persons  not  parties  to  the  suit 
to  be  used  as  evidence.  A  party  may  prove  the  declarations 
of  his  adversary  in  the  suit,  and  frequently  is  allowed  to  prove 
declarations  of  his  adversary's  predecessor  in  title  made  while 
he  was  in  possession  against  his  right  or  intereeti  and  they  will 


660  Wood  v.  Willakd.  [Vermoiit, 

have  eqaal  effect  against  the  party  as  if  made  by  himself. 
There  are  cases  where  a  party  may  prove  his  own  declarations, 
or  those  of  a  former  owner  in  his  own  chain  of  title,  where  they 
accompany  an  act,  or  a  possession,  as  giving  it  explanation 
and  character.  Where  one  has  been  in  possession  of  land,  and 
it  becomes  important  to  show  the  character  of  it,  whether  it 
was  under  a  claim  of  right  and  adverse  to  another,  or  the 
extent  of  his  claim,  he  is  allowed  to  prove  his  own  declarationa 
and  statements  while  in  possession.  This  is  rather  proving  a 
fact  than  a  declaration,  as  the  legal  consequence  and  effect  of 
his  possession,  if  held  under  a  claim  of  right  in  himself^  may 
be  altogether  different  from  what  it  would  be  if  he  made  no 
such  claim.  This  kind  of  evidence  is  received  ex  Tiecesritate^ 
as,  ordinarily,  it  could  not  be  determined  by  the  mere  appear- 
ance and  acts  of  one  in  possession,  whether  he  was  occupying 
in  his  own  right  or  in  subservience  to  the  right  of  another;  and 
what  right  and  to  what  extent  he  claims  can  generally  be 
known  only  from  his  declarations.  And  where  it  becomes 
important  for  a  party  to  show  the  character  and  extent  of  the 
possession  of  his  own  predecessor  in  title,  he  may  prove  his 
declarations  in  like  manner.  If,  therefore,  on  this  trial,  the 
plaintiffs  had  claimed  that  the  line  between  them  and  the  de- 
fendants had  become  established  by  occupation  or  acquies- 
cence, so  that  it  became  material  to  ascertain  to  what  line  his 
predecessor,  Sumner,  occupied  or  claimed  during  the  period  of 
his  ownership,  the  declarations  or  claims  of  Sumner,  while  in 
possession,  would  have  been  competent  evidence  for  him  in 
the  case. 

But  the  exceptions  show  that  the  case  was  put  upon  no  such 
ground,  and  no  such  claim  made  by  either  party,  but  both 
rested  upon  the  line  of  division  made  by  the  conveyances 
which  severed  the  ownership  of  this  lot. 

The  plaintiff  was  not,  therefore,  at  liberty  to  prove  his  own 
declaration,  or  that  of  his  predecessor,  Sumner,  as  to  where 
the  true  line  was,  any  more  than  he  could  prove  such  decla- 
rations in  his  own  favor  to  establish  any  other  fact  which' 
might  be  in  litigation. 

The  other  party  might  prove  his  declarations  or  Sunmer's. 
while  he  was  owner,  against  him,  bat  he  ooold  not  prove  them 
in  his  favor. 

These  idess  will  be  fiynnd  folly  supported,  we  belief^,  hy 
the  cases  of  Beechw  v.  ParmdCj  9  Vt.  852  [81  Am.  Dec.  68S], 
Carpenter  y.  HoUmUr,  18  Id.  562  [37  Am.  Dec.  612],  SmUk  t. 
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PowerBy  15  N.  H.  646,  and  others  too  numerouB  to  be  referred 
to  in  iupport  of  doctrines  so  elementary.  It  is  said  by  the 
plaintiff's  counsel,  in  argument,  that  this  testimony  was  not 
ofSsred  or  admitted  for  the  purpose  of  showing  where  the  line 
was,  but  for  the  purpose  of  showing  the  extent  of  their  pur- 
chase. But  the  only  issue  in  the  case  was,  as  to  where  the 
true  line  of  division  was;  and  the  exceptions  do  not  show 
that  the  evidence  was  offered  or  received  for  any  other  pur- 
pose than  to  support  the  issue  made  between  the  parties. 
There  was  no  occasion  to  show  the  extent  of  the  plaintiff's 
purchase;  that  was  shown  by  the  deed  to  them,  and  was  to  be 
determined  by  evidence  of  where  the  line  run  which  the  deed 
called  for  as  the  eastern  boundary 

It  is  insisted,  also,  that  if  this  evidence  was  improperly  ad- 
mitted, still,  as  the  exceptions  show  that  the  case  was  sub- 
mitted to  the  jury  by  a  charge  to  which  no  exception  was 
taken,  it  must  be  presumed '  that  the  court,  in  the  charge, 
either  instructed  the  jury  to  wholly  disregard  this  testimony, 
or  else  limited  it  by  instructions,  so  that  the  defendants  were 
satisfied,  and  therefore  did  not  except.  This  is  claimed  to 
follow  from  the  decision  in  Northfield  v.  Plymouth^  20  Vt.  582. 
But  it  will  be  seen,  by  examination  of  that  case,  that  the  jury 
were  expressly  instructed  to  disregard  those  portions  of  ths^ 
deposition  which  had  been  allowed  to  be  read,  to  which  objec- 
tion was  taken  by  the  defendant.  The  loose  practice  which 
prevailed,  to  some  extent,  upon  the  authority  of  that  case,  of 
admitting  everjrthing  offered  in  evidence,  with  the  hope  of 
making  it  all  right  in  the  charge,  is  sharply,  and  I  think 
justly,  criticised  by  Judge  Pierpoint,  in  the  subsequent  case 
©f  Conn.  &  Pass.  R.  R.  R.  Co.  v.  Baxter,  32  Vt.  805,  and  the 
authority  of  that  case  itself  considerably  limited  within  wiiat 
bad  been  supposed  to  be  its  legal  scope. 

But  in  the  present  case  there  is  nothing  in  the  exceptions  to 
show  that  this  evidence  was  not  fully  submitted  to  the  jury, 
as  it  appears  to  have  been  received  as  legal  testimony  tending 
to  show  the  true  location  of  the  line;  and  when  the  attention  of 
the  court  had  been  distinctly  called  to  it  by  a  specific  objection, 
and  they  had  decided  to  admit  it,  it  seems  to  us  a  strange  propo- 
sition to  claim  that  we  ought  to  presume  that  the  court  subse- 
quently changed  their  opinion  and  made  a  different  ruling  upon 
H  in  the  charge.  If  it  could  be,  and  was  cured  in  the  charge, 
it  ought  to  appear  so  in  the  exceptions,  and  would,  we  believe, 
if  rach  were  tiie  fkct.    It  would  be  a  novelty,  we  think,  to  re- 
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quire  that  bills  of  exceptions,  where  the  exceptions  reserved 
are  only  to  the  admission  of  evidence,  should  state  that  this 
ruling  was  not  changed  in  a  subsequent  part  of  the  trial,  and 
that  the  jury  were  not  instructed  to  disregard  it,  or  else  that 
the  exception  itself  was  gone. 

If  we  were  able  to  say  that  this  testimony,  though  inadmis- 
sible, still  could  not  have  prejudiced  the  case  of  the  defend- 
ants, we  should  not  be  bound  to  reverse  the  judgment  for  that 
reason;  but  on  a  careful  examination  of  it,  we  do  not  feel  jus- 
tified in  saying  that  it  could  not  have  done  so.  It  is  not  enough 
to  allow  us  to  disregard  the  introduction  of  improper  evidence, 
that  it  might  not  have  been  injurious  to  the  party  against  whom 
it  was  given;  we  must  be  able  to  say  that  it  could  not.  For 
this  reason,  we  think,  the  judgment  must  be  reversed. 

In  relation  to  the  plan  offered  by  the  plaintiffs,  and  allowed 
to  go  to  the  jury,  the  exceptions  say  that  it  wp,8  offered  in  evi- 
dence, and  admitted  to  go  to  the  jury.  We  imderstand  from 
this  that  it  was  allowed  to  be  exhibited  to  and  examined  by 
the  jury,  and  taken  with  them  when  they  retired  to  make 
their  verdict,  but  we  do  not  understand  that  it  was  held  to  be 
evidence,  except  in  connection  with  the  evidence  of  Mr.  Doton, 
the  surveyor  who  made  it  and  testified  to  its  correctness,  or 
that  it  was  held  to  be  substantive  independent  evidence  of 
itself.  In  the  trial  of  actions  of  ejectment,  or  other  actions 
involving  the  title  to  lands,  which  involve  an  inquiry  in  refer- 
ence to  lines,  and  perhaps  several  different  lines,  with  all  the 
usual  accompaniments  of  marked  trees,  and  monuments  of  all 
sorts,  and  freque^itly  the  location  and  course  of  fences  and 
streams,  and  the  general  conformation  of  a  considerable  terri- 
tory, it  is  often  utterly  impossible,  by  mere  verbal  description 
of  witnesses,  to  give  to  jurors,  many  of  whom  are  wholly  unac- 
customed to  such  matters,  any  definite  idea  of  the  matter  in 
controversy,  or  any  correct  notion  of  the  relative  position  of 
all  the  various  objects  that  become  subjects  of  inquiry. 

Hence,  from  the  very  necessity  of  the  case,  it  has  always 
been  practiced  for  parties  to  procure  plans  or  maps  of  such 
localities  to  be  made  by  persons  having  more  or  less  skill  in 
such  work,  showing  the  relative  position  of  the  various  lines, 
objects,  etc.,  upon  which  the  party  relied,  and  when  verified 
by  the  person  making  it  as  correctly  made,  to  be  allowed  to  be 
exhibited  to  the  jury  and  used  in  evidence  in  connection  with 
the  evidence  of  the  person  making  it,  and  all  the  evidence  in 
the  case  relative  to  the  various  objects  shown  upon  it.    If  such 
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use  cannot  be  made  of  it,  then  there  is  no  use  at  all  in  having 
Buch  plans  or  maps  made.  The  defendants'  counsel  say  "they 
are  proper  to  be  used  on  trial  before  the  jury,  and  by  counsel 
in  their  argument  to  the  jury,  for  the  purpose  of  explaining 
and  illustrating  the  subject,"  but  still  they  object  to  their  g(.»- 
ing  to  the  jury.  I  confess  I  do  not  understand  what  is  meant 
by  this.  If  the  jury  are  not  to  see  them  at  all,  then  they  are 
of  no  use  at  all;  if  they  are  to  see  them,  then  it  is  proper  they 
should  have  them  before  them  till  the  case  is  ended  by  a  ver- 
dict. It  is  doubtless  true,  as  urged,  that  these  plans  do  not 
usually  make  a  fair  presentation  of  the  whole  case.  The  party 
H  ho  procures  a  map  or  plan  to  show  his  side  of  the  case,  gen- 
erally procures  to  be  placed  upon  it  such  lines,  marks,  fences, 
and  objects  of  various  sorts,  as  make  in  favor  of  himself,  and 
such  as  make  against  him,  are  either  wholly  left  out  or  shown 
with  so  much  less  prominence  as  to  attract  but  small  atten- 
tion. But  this  evil  is  usually  balanced  by  a  similar  work 
upon  the  other  side. 

If  a  party  presenting  a  plan  gives  testimony  tending  to 
show  that  all  that  is  upon  it  is  correctly  placed  there,  he  must 
be  allowed  to  use  it,  and  could  not  be  precluded  from  doing 
so  because  there  were  many  other  things  it  does  not  show, 
which  it  should,  to  make  it  a  fair  representation  of  the  whole 
case.  We  do  not  see  how  a  party  can  be  prevented  from  using 
an  unfair  plan,  any  more  than  he  can  from  using  an  unfair 
witness. 

If  a  plan  were  presented,  which  had  various  things  placed 
upon  it,  which  the  party  gave  no  evidence  to  establish,  the 
court  would  not  allow  it  to  be  used  as  a  means  of  getting  such 
things  before  the  jury  without  proof,  and  probably  if  a  plan 
were  produced  on  trial,  which  upon  the  evidence  proved  to  be 
really  a  caricature  of  the  true  case,  the  court,  in  their  discre- 
tion, might  refuse  to  allow  it  to  be  kept  before  the  jury.  We 
have  not  been  able  to  see  anything  in  this  plan  which  required 
the  court  to  refuse  to  let  it  go  before  the  jury. 

I  may  be  allowed  to  say  that  my  whole  professional  and 
official  connection  with  legal  practice  has  been  in  a  part  of  the 
state  where  trials  of  this  sort  are  much  more  frequent  than  in 
the  older  portions,  and  that  never  until  the  question  was  raised 
last  year,  in  Harlow  v.  Green^  34  Vt.  379,  in  Orange  County, 
did  I  hear  it  questioned  but  that  plans  were  proper  to  be  in- 
troduced in  evidence  on  the  trial  of  such  cases,  and  that  the 
jury  were  to  have  them  for  examination  during  the  trial,  and 
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also  when  they  retired  to  make  up  their  verdict.  In  that  caw, 
the  question  was  made  and  decided  in  accordance  with  what 
we  now  hold. 

The  practice  has  been  the  same  in  suits  for  damages  on 
roads,  where  plans  and  profiles  haye  been  used. 

So  in  patent  suits,  or  other  cases  involving  questions  in  relft* 
tion  to  machinery,  drawings  and  models  have  always  been 
received  and  used  before  the  jury  to  explain  and  illustrate 
the  evidence,  and  to  my  knowledge  the  right  to  do  so  was 
never  questioned. 

Judgment  reversed. 

Dkolabations  ab  to  Boundabies,  whxn  Adkhssiblb:  Sm  Pike  ▼.  Hofea,  40 
Am.  Dec.  171,  and  note;  CJiapman  v.  TwUcheU,  68  Id.  773;  Whitney  ▼.  Bacon,  GO 
Id.  281.  The  declarations  of  deceased  persons  who  had  actual  knowledge  of 
the  location  of  a  disputed  boundary,  or  who»  from  their  connection  with  the 
property  itself,  or  their  situation  or  experience  in  regard  to  such  boundaries 
and  the  surreys  thereof,  had  peculiar  means  of  knowledge,  so  that  it  may 
fakirly  be  inferred  that  they  had  actual  knowledge  of  the  same,  made  at  a 
time  when  they  had  no  interest  to  misrepresent,  and  made  upon,  or  in  th« 
immediate  vicinity  of,  the  boundary  referred  to^  and  pointing  it  €faX,  m 
admissible  evidence  as  to  the  location  of  such  boundary,  when,  from  lapse 
of  time,  there  can  be  n6  reasonable  probability  that  evidence  can  be  obtained 
from  thoee  who  had  actual  knowledge  on  the  subject:  Powers  v.  SiUbffy  41  Vtb 
890,  291;  CkOd  v.  Kmyiibury,  46  Id.  54;  HacUey  v.  Baioe,  46  Id.  144;  bat  in 
order  to  lay  the  foundation  for  the  introduction  of  the  declarations  of  a  per- 
son as  evidence  of  a  disputed  boundary,  it  must  be  shown  that  such  person 
is  dead,  and  that  he  had  actual  knowledge  upon  the  subject,  or  means  from 
which  actual  knowledge  could  be  inferred:  AfUler  v.  Wood,  44  Id.  381«  Xhe 
principal  case  is  cited  to  the  foregoing  points. 

Plak,  when  Admiitbd  in  Evidsnob  to  Show  Bookdart:  See  Chapnum 
▼.  TwUeheU,  58  Am.  Dec  773. 

The  paiNdPAL  case  is  also  cited  in  State  v.  Meader,  54  Vt.  131,  to  the 
point  that  it  is  not  enough  to  allow  the  court  to  disregard  the  introduction  of 
improper  evidence  that  the  evidence  might  have  been  injorioos  to  the  pavty 
•gainst  whom  it  was  giT«n,  bat  tfaeooort  moat  be  aUe  tosigr  that  itooold  ■§! 
be;  and  see  Id.  66fi. 


Paeteidgb  V.  Stookeb.  * 

|»  Vbbmont,  108.J 

DsFOnnoir  odobt  hot  to  be  Sufprbbsxd  for  FAZLnui  to  Oonnar 

Bulbs,  in  a  mere  matter  of  form,  onlsss  sach  f ailare  prooeeds  from  bad 

fadth  rather  than  from  accident  and  mistake. 
Motion  to  Supfbbss  Testimont  is  Addressed  Whollt  to  Diborbtion  ov 

Chancellor,  nnder  ordinary  drenmstanoes,  and  is  not  generally 

able  apoQ  appeal 
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HOfnOH  TO  SUFFRXaB  TeSTDIOICT  SHOITLD  hot     be  ENTXBTAmD  ON    HZAB- 

nra  in  Chid;  where,  after  the  motion,  the  adyerse  party  gives  notioe  to 
bring  it  on  before  the  hearing  in  chief. 
Stock  anb  Fbofkrtt  in  Millinkbt  Shop  Huarr  bb  Treatbd  as  Sxpakatb 
Fbopbbtt  ov  Win,  and  liable  for  her  debts  inenrred  in  the  business, 
where  the  husband  snfifered  the  wife  to  set  up  the  business  in.  her  owy 
name,  and  to  manage  it  at  her  own  discretion,  he  having  nothing  to  do 
with  making  the  purchases,  keeping  the  accounts,  or  paying  the  debts  of 
the  business,  and  having  furnished  no  capital  for  which  he  had  not  been 
repaid,  and  having  had  no  communication  with  those  of  whom  she  made 
her  purchases. 

HUEBANB  HAS   No   EqITITT  TO   QoODfl    BmPLOTXD  IN    MiLLINXRT   BUSINESS 

Conducted  bt  his  Wob,  as  against  the  rights  of  her  creditors,  ou  the 
ground  that  she  had  been  supported  by  him  while  she  was  carrying  on 
the  business,  and  that  he  assisted  her  occasionally  in  it. 

AflnONHEHT  BT    HuSBAND  07    StOCK  AND    PBOPERTT  IN    MiLLINERT    ShOP 

Conducted  bt  Wipe  Creates  No  Lien  which  will  be  effectual  against 
her  creditors  who  supplied  goods  to  the  shop,  in  favor  of  an  assignee  who 
had  notioe  that  the  stock  and  property  were  purchased  by  the  wife  and 
the  business  carried  on  by  her  alone. 

Bill  in  equity  filed  by  Partridge  &  Co.  against  Samuel  R. 
Stocker,  Edward  A.  Wardner,  Nicanor  Kendall,  Ralph  How- 
ard, and  Adelia  A.  Howard.  .The  facts  are  stated  in  the 
opinion. 

WiUiam  W.  Hoioard  and  JxdiiLS  Converse^  for  the  orators. 

Andrew  Tracy,  for  defendant  Wardner. 

By  Court,  Kellooo,  J.  The  proof  of  the  existence  of  the 
partnership  of  the  orators  at  the  time  when  their  account 
against  Mrs.  Adelia  A.  Howard,  the  wife  of  Ralph  Howard, 
one  of  the  defendants,  accrued,  rests  upon  the  second  deposi- 
tion of  Edson  E.  Plimpton,  one  of  the  orators.  This  deposition 
was  filed  in  the  clerk's  office,  on  the  26th  of  August,  1861,  and 
on  the  16th  of  September  following,  the  defendant  Wardner, 
who  is  the  only  defendant  who  appeared  and  answered  in  this 
cause,  filed  a  motion  to  suppress  the  deposition  for  reasons 
assigned.  It  appears  that  on  the  1st  of  October  following,  the 
solicitor  for  the  orators  gave  a  written  notice  to  the  defendant's 
solicitor  to  proceed  to  a  hearing  on  this  motion  before  the  final 
hearing  on  the  merits  of  the  case,  so  that,  in  case  of  the  sup- 
pression of  the  deposition,  the  orators  might  have  an  oppor- 
tunity to  retake  it  before  the  final  hearing.  This  motion  was 
not  pressed  forward  by  the  defendant  until  the  final  hearing 
at  the  December  term,  1861.  Three  of  the  reasons  assigned  for 
the  allowance  of  this  motion  relate  to  mere  formal  irregulari- 
ties in  the  taking,  signing,  and  Certifying  of  the  deposition; 
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and  a  deposition  ought  not  to  be  suppressed  for  a  failure  to 
comply  with  the  rules  in  a  mere  matter  of  form,  unless  such 
failure  proceeds  from  bad  faith,  rather  than  from  accident  and 
mistake.  The  only  ground  upon  which  such  a  motion  should 
be  allowed  is  that  of  preventing  injury  and  advancing  justice; 
and  it  is  apparent  that  to  suppress  testimony  for  inaccuracies 
of  form  merely  would  lead  to  neither  of  these  results.  The 
remaining  reason  assigned  for  the  allowance  of  this  motion  is 
that  the  witness  did  not  answer  certain  cross-interrogatories 
proposed  by  the  defendant,  but  we  think  that  the  witness  an- 
swered with  reasonable  fullness  to  all  of  the  cross-interrogato- 
ries which  are  specified  as  being  insutficiently  answered,  and 
that  this  objection  is  not  well  taken  in  fact.  A  motion  to  sup- 
press testimony  is,  under  ordinary  circumstances,  addressed 
wholly  to  the  discretion  of  the  chancellor,  and  is  one  of  those 
incidental  questions  in  practice  which  must  rest  mainly  in 
discretion.  Such  questions  are  ordinarily  not  revisable,  even 
upon  chancery  appeals:  Lovejoy  v.  Churchill,  29  Vt.  151.  The 
chancellor  having  overruled  this  motion,  and  for  aught  that 
appears  in  the  case  having  done  this  in  the  strict  and  proper 
exercise  of  his  discretion,  we  find  no  occasion  to  revise  his  de- 
cision. Even  if  this  question  could  be  raised  on  appeal  from 
his  decision,  we  should  be  entirely  satisfied  to  hold  that  a 
motion  to  suppress  testimony,  after  a  notice  from  the  adverse 
party  to  bring  it  on  before  the  hearing  in  chief,  should  be  so 
brought  on,  or  that  it  should  not  be  entertained  on  the  hearing 
in  chief.  We  regard  the  decision  of  the  chancellor,  overruling 
this  motion,  as  being  a  very  proper  application  of  his  discretion 
to  the  facts  and  circumstances  of  the  case:  2  Daniell's  Ch.  Pr,, 
Perkins's  ed.,  1188;  Underhill  v.  Van  Courtland,  2  Johns.  Ch. 
339;  Skinner  v.  Dayton,  5  Id.  191;  3  Greenl.  Ev.,  sees.  352,  353. 
This  preliminary  question  being  thus  disposed  of,  the  orators' 
proof  of  the  existence  of  their  partnership,  during  the  time 
when  their  account  against  Mrs.  Howard  accrued,  becomes 
full  and  satisfactory;  for  it  appears  by  this  deposition  that 
the  orators'  firm  or  partnership  was  formed  on  the  1st  of  Sep- 
tember, 1859,  and  was  not  changed  after  that  time  until  this 
account  had  accrued.  Although  the  first  of  the  written  arti- 
cles of  partnership  provides  that  the  partnership  was  to  con- 
tinue for  three  years  from  the  14th  of  January,  1860,  yet  those 
articles  were  made  on  the  1st  of  September,  1859,  and  recite 
that  the  partners  had  at  that  time  contributed  distinct  sums 
to  the  capital  stock,  and  the  partnership  appears  to  have  had 
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an  actual  existence  from  that  time.  This  fact  of  the  actual 
existence  of  the  partnership  previous  to  the  14th  of  January, 
1860,  should  control  any  apparent  ambiguity  arising  from  the 
provisions  of  the  first  article;  but  that  article,  in  terms,  refers 
to  the  time  of  the  duration  or  continuance  of  the  partnership, 
and  not  to  the  time  of  its  commencement;  and  thus  construed, 
it  is  entirely  consistent  with  the  orators'  claim  that  their  part- 
nership actually  commenced  on  the  Ist  of  September,  1859. 

In  the  court  of  chancery,  the  defendant  Wardner  alone  ap- 
peared and  made  defense  in  this  case,  and  the  orators'  bill 
was  taken  as  confessed  by  each  of  the  other  defendants.  Since 
the  suit  was  removed  to  this  court  by  appeal,  the  deaths  of 
William  B.  Partridge,  one  of  the  orators,  and  of  Nicanor  Ken- 
dall, and  Mrs.  Adelia  A.  Howard,  two  of  the  defendants,  have 
been  duly  suggested,  and  the  suit  is  now  prosecuted  by  the 
surviving  orators  against  the  surviving  defendants. 

The  case  presented  by  the  orators'  bill,  as  a  ground  for  the 
relief  prayed  for,  depends  entirely  upon  the  facts  which  should 
be  treated  as  established  by  the  testimony.  We  have  not  been 
able  to  arrive  at  entire  unanimity  of  opinion  in  respect  to  some 
of  the  facts  which  are  controverted;  but  in  the  judgment  of  a 
majority  of  tlie  court,  the  results  of  the  testimony  establish, 
with  reasonable  distinctness  and  certainty,  the  follo^ving  facts, 
viz.:  Mrs.  Adelia  A.  Howard,  the  wife  of  the  defendant  Ralph 
Howard,  commenced,  in  the  fall  of  1856,  to  carry  on  the  milli- 
nery business  in  the  village  of  Windsor  in  her  own  name.  Her 
husband  appears  to  have  advised  her  not  to  go  into  this  busi- 
ness before  she  engaged  in  it;  but  by  his  conduct,  if  not 
by  his  express  declarations,  he  consented  that  the  business 
should  be  commenced,  carried  on,  and  managed  in  her  name. 
He  was  engaged  in  the  business  and  trade  of  a  tailor,  and  his 
declarations,  as  well  as  hers,  show  that  it  was  the  understand- 
ing between  them  that  the  millinery  business  should  be  carried 
on  as  a  separate  and  distinct  business  from  his,  and  that  she 
was  not  to  use  or  pledge  his  credit  in  managing  the  business. 
Accordingly,  she  leased  rooms  for  the  purpose  of  carrying  on 
the  business,  and  paid  the  stipulated  rent  for  the  rooms  so 
leased;  and  when  she  and  her  husband  were  occupying  rooms 
in  the  same  building,  —  the  one  for  the  millinery,  and  the 
other  for  the  tailoring  business, — they  each  separately  paid 
their  respective  proportions  of  the  rent.  The  entire  millinery 
business  was  conducted  in  her  name,  and  under  her  personal 
management.     She  bought  and  sold  the  goods,  and  controlled 
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the  bofiiiiess  of  her  shop,  and  employed  the  hands  at  work  in 
it,  and  settled  with  and  paid  them  from  time  to  time. 

She  usually  went  to  Boston  in  the  spring  and  fall  of  each 
year  to  make  purchases  of  goods  and  stock  for  her  shop,  and 
frequently  ordered  goods  from  the  parties  with  whom  she  dealt 
in  Boston  to  be  forwarded  to  her  by  express;  and  the  goods 
came  invariably  in  packages  marked  with  or  addressed  to  her 
name.  Money  was  obtained  by  her  for  the  purpose  of  making 
purchases  of  goods  and  stock  for  her  shop  when  she  went  to 
Boston  from  time  to  time,  as  above  stated,  on  notes  discounted 
at  the  bank  in  the  village  in  which  she  was  carrjnng  on  the 
business;  and  these  notes  were,  except  in  a  single  case,  signed 
by  her  as  principal,  while  the  name  of  her  husband  appears 
upon  only  one  pf  them.  All  of  these  notes  were  paid  either 
by  her,  or  out  of  money  which  she  furnished  from  the  pro- 
ceeds of  the  business  of  her  shop.  All  of  the  purchases  made 
for  her  shop  were  made  on  her  credit,  and  not  upon  her  hus- 
band's; and  when  he  and  she  dealt  with  traders  in  the  vicin- 
ity, separate  accounts  were  kept  by  such  traders  with  her  and 
with  him.  He  furnished  some  goods  for  the  millinery  shop  at 
different  times,  and  perhaps  rendered  other  assistance  to  his 
wife  in  carrying  on  her  business;  but  it  is  quite  clear  from  the 
testimony  that  the  amount  of  his  contributions  or  advance- 
ments to  the  millinery  shop  was  not  large,  and  that  he  was 
fully  repaid  for  the  same  by  money  or  other  property  taken 
from  the  shop.  She  continued  to  carry  on  the  millinery  busi- 
ness from  the  time  of  commencing  the  same,  as  above  stated, 
up  to  some  time  in  January,  1860,  when,  by  reason  of  her 
failing  health,  she  became  confined  to  the  house,  and  was  un- 
able to  personally  superintend  the  shop.  While  she  was  thus 
carrying  on  this  business,  she  was  accustomed  to  buy  goods 
for  her  shop  of  the  orators,  who  were  importers  and  manu- 
facturers of  silk  and  straw  millinery  goods  in  Boston;  and 
when  she  first  commenced  purchasing  such  goods  of  the  ora- 
tors, she  represented  to  them  that  she  was  doing  business  by 
herself,  without  receiving  any  help  from  her  husband.  For 
the  goods  which  she  purchased  of  the  orators,  they  gave  credit 
to  her  only,  and  not  in  any  manner  or  part  to  him.  At  the 
time  of  the  commencement  of  this  suit,  she  was  indebted  to 
the  orators  on  account  of  millinery  goods  sold  and  furnished 
by  them  to  her,  previous  to  the  transfer  made  by  her  husband 
to  the  defendant  Wardner,  in  the  sum  of  $127.25.  Many  of 
the  goods  so  fumipbed  by  the  orators  to  her  were  in  the  millii 
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nery  shop  when  the  goods  in  that  shop  were  transferred  by  her 
husband  to  the  defendant  Wardner.  We  are  irresistibly  led 
to  the  conclusion  that,  as  between  her  and  her  husband,  the 
millinery  business  should  be  regarded  as  entirely  separate 
from  his  business;  and  that  this  was  the  express  understand- 
ing between  them  at  the  commencement  and  during  the  entire 
continuance  of  that  business. 

Upon  this  part  of  the  case,  the  actions  and  conduct  of  Mrs. 
Howard  and  her  husband  are  even  more  convincing,  and  are 
justly  entitled  to  more  influence  than  their  declarations.  He 
suffered  her  to  set  up  the  business  in  her  own  name,  and  to 
manage  it  at  her  own  discretion.  He  had  nothing  to  do  with 
making  the  purchases,  or  keeping  the  accounts,  or  paying  the 
debts  of  the  business,  and  he  never  had  any  communication 
with  those  of  whom  she  made  her  purchases,  and  never  dis- 
covered any  interest  in  the  state  of  their  accounts;  and  when 
he  had  the  temporary  charge  of  the  millinery  shop,  in  the  sick- 
ness or  absence  of  his  wife,  he  represented  to  others  that  he 
was  taking  care  of  the  business  for  his  wife,  and  that  he  car- 
ried to  her  all  the  money  which  he  received  in  the  business  of 
that  shop.  His  actions  and  conduct  can  be  interpreted  only 
by  the  fact  that  he  consented  to  the  setting  up  of  this  millinery 
business  by  his  wife  as  a  distinct  and  separate  business  from 
his,  and  that  there  was  a  distinct  understanding  between  them 
that  he  was  not  to  have  anything  to  do  with  that  business. 
This  view  of  the  facts,  if  it  needed  corroboration  from  his  co- 
temporary  declarations,  is  strongly  supported  by  his  declara- 
tions, as  proved  by  the  testimony  of  Messrs.  Steams,  Winn, 
Ensworth,  Kendall,  and  Simonds.  Soon  after  the  commence- 
ment of  Mrs.  Howard's  sickness,  and  early  in  February,  1860, 
she  sent  a  message  to  the  orators^  through  Mr.  Kendall, 
desiring  them  to  secure  their  claim  against  her  on  the  goods 
then  remaining  in  the  millinery  shop;  and  in  consequence  of 
this  request,  they  sent  forward  their  account  against  her  to  an 
attorney,  who  caused  the  goods  to  be  attached  on  a  writ  in 
favor  of  the  orators  against  her  husband;  this  attachment  ap- 
pears to  have  been  made  without  specific  instructions  from  the 
orators,  and  solely  for  the  purpose  of  creating  a  lien  upon  the 
goods.  But  this  attachment  was  wholly  ineffectual,  because 
the  orators  were  not  in  a  situation  to  assert  any  debt  against 
her  husband,  tiie  goods  which  made  up  their  account  not 
having  been  sold  to  him,  nor  on  his  credit.  The  debt  due  to 
them  rested  on  a  sale  made  to  his  wife,  and  a  credit  exclusively 
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given  to  her.  So  far  as  this  case  depiends  upon  the  orators' 
rights  against  him  and  his  wife,  there  can  be  no  doubt  what- 
ever that  the  stock  and  assets  of  her  business  should  be  held 
applicable  to  the  payment  of  the  debts  of  that  business.  He 
knew  that  his  wife  began  this  business  without  capital,  and 
must  have  known  that  she  was  procuring  goods  on  credit. 

For  the  debt  due  to  the  orators,  they  have  no  remedy  against 
either  him  or  her,  at  law;  and  by  his  acquiescence  and  con- 
sent, they  have  been  placed  in  a  situation  in  which  they  can 
enforce  no  claim  for  the  debt  due  to  them,  except  against  the 
stock  and  proceeds  of  the  business.  He  allowed  this  course 
of  dealing;  and  this  is  sufficient  to  prevent  him  from  holding 
the  property  against  the  claims  of  the  creditors  of  the  business. 
Even  if  he  was  liable  at  law  for  the  debts  of  the  business,  a 
court  of  equity  would  relieve  him,  at  least,  to  the  extent  of 
making  the  funds  in  the  trade  applicable  to  the  payment  of 
the  debts:  2  Story's  Eq.  Jur.,  Redfield's  ed.,  sec.  1387,  note  8. 
In  Richardson  v.  Estate  of  Merrill,  32  Vt.  27,  the  right  of  the 
wife  to  her  separate  property,  whether  acquired  before  or  dur- 
ing coverture,  and  in  the  latter  case,  whether  the  acquisition 
is  the  result  of  gift  or  inheritance,  or  is  the  product  of  her  own 
personal  earnings,  is  distinctly  recognized;  and  Redfield,  C.  J., 
in  delivering  the  opinion  of  the  court,  says  that  '*in  every  such 
case,  she  will  hold  against  the  husband  and  his  heirs,  and 
generally  against  his  creditors,  so  long  as  the  husband  allows 
the  wife  to  keep  the  property  separate  from  the  general  mass 
of  his  own  estate,  although  his  own  name  may  be  used  in  the 
formal  conduct  of  the  business,  unless  in  the  case  of  creditors 
this  may  lead  to  a  false  credit  on  the  part  of  the  husband." 
It  appears  from  the  testimony  that  Mrs.  Howard,  very  soon 
after  the  commencement  of  her  sickness,  indicated  her  desire 
and  intention  to  charge  the  property  belonging  to  the  milli- 
nery shop  with  the  payment  of  the  debt  due  to  the  orators,  and 
no  question  is  made  upon  the  testimony  in  respect  to  this  fact. 
Although  she  could  not  bind  herself  by  a  personal  contract, 
yet  she  may  conclusively  bind  her  separate  property  for  the 
payment  of  her  debts,  and  a  court  of  equity  will  hold  her 
separate  property  liable  for  her  debts:  1  Spence's  Eq.  Jur.  595- 
598;  Taylor  v.  Shelton,  30  Conn.  122;  Yale  v.  Dederer,  18  N.  Y. 
265  [72  Am.  Dec.  503];  S.  C,  22  Id.  450  [78  Am.  Dec.  216]; 
Owens  V.  DickenBoUy  Craig  &  P.  48;  2  Story's  Eq.  Jur.,  Red- 
field's  ed.,  sec.  1397,  note  2;  sec.  1401  a. 

The  goods  and  other  property  in  the  millinery  shop  were,  oo 
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the  9th  of  February,  1860,  and  within  a  very  few  minutes  pre- 
vious to  the  attachment  of  the  same  on  the  writ  of  the  orators 
against  the  defendant,  Ralph  Howard,  as  above  stated,  deliv- 
ered by  him  into  the  possession  of  the  defendant  Wardner,  to 
be  held  as  security  for  his  indebtedness  to  said  Wardner  upon 
book-account,  notes,  and  otherwise.  This  indebtedness  appears 
to  have  commenced,  and  wholly  to  have  accrued,  after  Janu- 
ary, 1855,  and  no  inconsiderable  part  of  it  accrued  before  Mrs. 
Howard  commenced  the  millinery  business.  Its  total  amount 
on  the  9th  of  February,  1860,  was  $436.09.  The  defendant 
Wardner  can  stand  in  no  more  favorable  position  against  the 
claim  of  the  orators  than  that  occupied  by  Mr.  Howard,  unless 
he  is  to  be  treated  as  being  justified  in  giving  credit  to  him  in 
reliance  on  the  stock  of  the  millinery  shop.  During  the  greater 
part  of  the  time  in  which  Mrs.  Howard  carried  on  this  busi- 
ness, her  shop  or  place  of  business  was  in  the  immediate 
vicinity  of  the  store  of  the  defendant  Wardner,  and  he  admits 
in  his  testimony  that  she  superintended  the  millinery  business 
mostly,  so  far  as  he  observed  it.  The  occasional  acts  of  her 
husband  in  superintending  and  managing  the  business  in  her 
absence  are  not  sufficient  to  raise  a  doubt  that,  when  she  was 
at  home,  the  business  was  exclusively  managed  and  conducted 
by  her  as  much  as  if  she  had  been  a  feme  sole.  The  defend- 
ant Wardner  must  have  known  that  she  had  no  capital,  and 
the  manner  in  which  the  business  was  conducted  was  such  as 
to  put  him  on  inquiry  before  advancing  property  on  the  credit 
of  the  goods.  If  he  had  made  such  inquiry,  he  would  have 
discovered  that  the  goods  which  came  to  the  shop  were  in 
packages  marked  with  her  name, — that  the  entire  business  of 
the  shop  was  conducted  and  managed  by  her, — that  the  other 
merchants  in  the  same  village  kept  accounts  with  her  separate 
from  the  accounts  kept  with  her  husband, — and  that  her  hus- 
band had  nothing  to  do  in  supplying  her  shop  with  goods,  or 
in  carrying  on  its  business.  Mr.  Wardner  must  be  taken  to 
be  affected  with  notice  of  the  manner  in  which  the  business  of 
the  millinery  shop  was  in  fact  carried  on,  because  his  situa- 
tion and  opportunities  for  observation  were  such  as  to  justify 
the  belief  that  he  must  tiave  known  all  about  it. 

We  think  that,  having  notice  of  the  manner  in  which  the 
business  of  the  shop  was  conducted,  he  was  not  justified  in 
giving  credit  to  her  husband  on  account  of  the  stock  and  prop- 
erty of  that  shop,  and  that  he  has  no  right  to  a  lien  upon  that 
stock  and  property,  derived  from  the  assignment  to  him  by 
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her  husband,  which  can  be  considered  effectual  against  her 
creditors  who  supplied  goods  to  the  shop.  His  claim  to  such 
a  lien,  if  valid  at  all,  must  be  treated  as  limited  to  the  ulti- 
mate profits  of  the  business  after  the  payment  of  its  debts. 
The  asserted  equity  of  the  husband  to  the  goods  on  the  ground 
that  she  had  been  supported  by  him  while  she  was  carrying 
on  the  business,  and  that  by  his  personal  assistance  and  other- 
wise he  had  contributed  to  the  carrying  on  of  the  business,  is 
not,  in  our  judgment,  entitled  to  stand  against  the  right  of  her 
creditors.  It  would  have  been  his  duty  to  have  supported  her, 
without  any  reference  to  the  millinery  business  which  she  car- 
ried on;  and  that  business  does  not  appear  to  have  been  a 
charge  upon  his  credit  or  capital  to  any  appreciable  extent. 
The  business  seems  to  have  been  remunerative  and  profitable 
while  managed  by  his  wife,  and  we  are  unable  to  resist  the 
conviction  that  he  derived  benefits  from  it  more  than  sufficient 
to  satisfy  him  for  all  of  the  contributions  in  time,  expenses, 
and  property  which  he  gave  to  it.  The  defendant  Wardner 
stands  in  the  position  of  an  assignee  for  the  security  of  a  pre- 
existing debt,  with  notice  of  the  real  character  of  the  business 
of  the  millinery  shop,  and  of  the  manner  in  which  its  stock 
and  property  had  been  acquired.  He  must  be  treated  as  hold- 
ing the  property  subject  to  the  equities  which  would  attach 
to  it  in  the  hands  of  Mr.  Howard,  his  assignor,-  or  as  between 
his  assignor  and  the  orators. 

On  equity  principles,  therefore,  the  stock  and  property  in 
the  millinery  shop  must  be  treated  as  the  separate  property  of 
Mrs.  Howard.  It  resulted  from  her  credit  and  her  earnings, 
under  the  sanction  and  permission  of  her  husband,  and  should 
be  held  liable  for  her  debts,  and  subject  to  the  demands  affect- 
ing it.  The  facts  which  we  regard  as  established  by  the  testi- 
mony in  the  case  are  in  substance  alleged  in  the  orators'  biU 
as  the  ground  of  their  equity  and  right  to  relief.  On  these 
facts,  the  orators  are  to  be  regarded  in  equity  as  her  creditors, 
and  we  think  that  they  have  a  right  to  have  her  separate 
property  applied  in  payment  of  their  debts  against  her.  Their 
right  as  creditors  to  this  application  of  the  stock  and  prop- 
erty in  the  shop  is  not  limited  to  the  goods  which  they  fur- 
nished, but  extends  to  all  of  the  goods  in  the  shop  which  were 
acquired  upon  her  credit  and  by  her  earnings,  because  the  en- 
tire stock  and  property  was  her  separate  property,  and  she 
clearly  indicated  an  intention  to  charge  the  whole  property 
with  the  payment  of  the  debt  due  to  the  orators.     We  are  not 
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called  on  to  adjust  any  question  of  priority  between  her  credi- 
tors in  the  application  of  her  assets  to  the  payment  of  her 
debts,  because  the  orators  are  the  only  creditors  of  hers  who 
are  before  the  court. 

The  decree  of  the  chancellor,  pro  forma  dismissing  the 
orators'  bill,  is  reversed,  and  the  cause  is  to  be  remanded  to 
the  court  of  chancery,  with  directions  to  enter  a  decree  in  favor 
of  the  orators,  providing  for  the  application  of  the  stock  and 
property  of  the  millinery  shop,  or  of  the  proceeds  of  the  same, 
as  the  separate  property  of  Mrs.  Howard,  in  satisfaction  of  the 
orators'  debt  against  her,  and  for  the  taking  of  such  accounts 
as  may  for  this  purpose  become  necessary,  and  allowing  to  the 
orators,  as  against  the  defendants  Wardner  and  Ralph  How- 
ard, their  costs  in  the  court  of  chancery  and  in  this  court. 


Liabujtt  of  BIauuvd  Woman's  Ssparate  Pbopsbtt  job.  hkr  Durst 
8m  Taie  v.  Dederer,  72  Am.  Dec  603;  WiUiard  v.  BouCkam,  77  Id.  866;  Full 
V.  Dederer,  78  Id.  216,  and  the  notes  hereto. 

Equiit  will  Pbotsct  Wifb*8  Skparatb  Ebtats  AOinrsT  Husband's 
CRSDrroBS:  Abferaon  v.  Janes,  70  Am.  Deo.  6S9;  EMpairidt  ▼.  Bt^ord,  76  Id. 
863;  and  see  KeUKum  t.  WaUworth,  68  Id.  49;  MeEkuum  r.  McDomUd,  72  Id. 
074;  WebeUr  ▼.  HUdreth,  78  Id.  632. 

BoBDTBBS  CoNDUoriD  BT  AHD  IN  Haiib  ov  WHS.  — "Bj  the  oommoB  law, 
the  legal  identity  of  the  wife  was  so  merged  in  that  of  the  hnsband  that  she 
was  not  regarded  as  capable  of  making  contracts  or  doing  business  in  her  own 
right,  nor  of  managing  property  otherwise  than  so  far  as  she  might  be  author* 
ized  to  act  for  or  on  behalf  of  her  husband.  In  many  of  the  states,  the  common 
law  has  been  so  far  modified  as  to  permit  the  wife  to  directly  manage  her  sepa- 
rate estate,  and  to  make  contracts  with  respect  thereto;  but  in  none  of  them, 
we  believe,  has  she  been,  in  direct  terms,  anthorised  to  manage  the  property 
of  the  hnsband,  or  to  make  contracts  which  may  affect,  either  his  estate,  or 
the  estate  which  he  and  she  may  together  have,  in  those  states  which  have 
substantially  adopted  the  provisions  of  the  civil  law  with  respect  to  commu- 
nity property. 

la  all  systems  of  jurisprudence  affecting  the  relations  of  hnsband  and  wife 
prevailing  in  this  country,  the  husband  is,  in  contemplation  of  law,  entitled 
to  manage  and  control  his  and  their  property,  and  his  control,  at  least  during 
the  continuance  of  the  marriage  relation,  is  generally  as  absolute  over  the 
earnings  of  the  wife  as  over  any  other  property  which  he  or  she  may  acquire 
during  the  continuance  of  the  marital  relations.  The  exclusive  control  of  the 
husband  which  exists  in  contemplation  of  law  frequently  does  not  exist  as  a 
matter  of  fact.  It  is  quite  usual  for  certain  branches  of  business  to  be  carried 
on  by  and  in  the  name  of  married  women,  who,  while  conducting  such  busi- 
ness, acquire  property,  become  indebted,  and  enter,  or  at  least  attempt  to 
enter,  into  contract  relations  with  various  persons  for  the  purpose  of  carrying 
on  the  business.  In  the  conducting  of  the  business,  the  husband,  generally, 
does  not  take  any  active  part.  He  often  refuses  to  participate  in  it;  and  in 
some  cases  the  business  is  conducted  against  his  expressed  wiU. 

Whenever  a  business  is  conducted  and  property  acquired  by  the  wif^ 
▲m.  Dsg.  Vol.  LXXXIV— 49 
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whether  with  or  without  the  assent  of  the  husband,  a  condition  of  the  affiun 
arises  not  contemplated  by  the  law,  and  to  which  the  application  of  the 
ordinarily  prevailing  principles  of  our  jurisprudence  would  unquestionably 
lead  to  groat  hardship.  The  property  acquired  by  the  wife  is,  strictly 
speaking,  either  the  property  of  the  husband  or  community  property,  over 
both  of  which  the  husband  has  exclusive  control.  The  debts,  however, 
which  have  been  contracted  in  the  business,  and  which,  to  a  great  extant^ 
are  represented  by  the  property,  are  not  the  debts  of  the  husband;  and  hence, 
if  the  legal  principles  were  strictly  applied,  it  might  follow  that  the  husband 
would  be  entitled  to  the  possession  and  control  of  the  property,  and  could  de* 
vote  it  exclusively  to  his  own  use,  while  at  the  same  time  he  repudiated  the  ob- 
ligations  which  had  been  incurred  by  the  wife  in  the  acquisition  of  the  same 
property.  This  inequitable  result  has  been,  in  most  cases,  averted,  either 
first,  by  regarding  the  conduct  of  the  husband,  in  permitting  his  wife  to  do 
business  and  acquire  property  as  a  /enie  sole,  as  being  sufficient  evidence  of  a 
gift  upon  his  part  to  her  as  sucli  feme  aole  of  the  property  acquired  in  sach 
business,  and  second,  as  constituting  her  his  agent,  and  giving  her  acts  the 
tame  effect  as  if  done  by  him,  or  with  his  express  assent,  and  third,  as  in  the 
principal  case,  by  holding  the  husband  estopped  from  claiming  the  property, 
and  by  treating  the  property  as  a  fund  which,  in  equity,  must  be  applied  to 
the  extinction  of  the  obligation  incurred  by  the  wife  before  it  can  be  taken, 
either  by  the  husband  ur  by  hia  creditors. 

In  the  states  where  the  common-law  disability  of  the  wife  to  contract  still 
prevails,  there  would  of  course  be  a  difficulty  in  maintaining  a  direct  action 
at  law  against  her  upon  the  contracts  which  she  had  attempted  to  make,  and 
therefore  the  necessity  for  resort  to  equity  as  in  the  principal  case;  but  when 
the  common-law  disability  ha.^  been  removed,  we  see  no  difficulty  in  main- 
aining  a  direct  action  against  tlie  wife  on  her  contracts,  express  or  iniplieil. 
Mid  subjecting  the  property  to  any  judgraeut  obtained  in  such  action,  the 
same  as  though  it  were  her  separate  estate.  The  presumption  of  a  gift  from 
the  husband  to  the  wife,  in  such  i-ircumstances,  may  very  well  he  indulged, 
for  it  is  well  settled  that  such  a  gift  need  not  be  in  any  set  form  or  words, 
and  may  be  inferred  from  circumstances:  Bead  v.  Bakm,  65  Cal.  344;  Wood* 
V.  WTutney,  42  Id.  358.  If  a  husband  makes  a  deposit  in  a  banJt  in  the  name 
of  his  wife,  or  permits  her  to  so  make  it  with  his  knowledge  and  consent,  this 
is  sufficient  to  establish  a  gift  from  him  to  her:  AfcClnsskey  v.  Samng  ImL^  103 
Mass.  302;  Fish  v.  Cushnum^  0  C'ush.  20.  The  husband  has  always  been  en* 
titled  to  control  the  earnings  of  the  wife,  and  they  were  as  much  his  property 
as  anything  could  be.  If,  however,  he  permitted  his  wife  to  collect  and  con* 
trol  such  earnings,  or  to  invest  them  as  though  she  were  a  feint  soltt  they,  or 
the  property  in  which  they  were  invested,  were  treated  as  having  been  given 
to  her,  and  therefore  as  her  separate  estate:  Nareross  v.  Rodgers,  30  Vt.  588; 
8.  C,  73  Am.  Dec.  323;  Boozer  v.  Addison,  2  Rich.  Eq.  273;  S.  C,  46  Am.  Dec. 
43.  Thus  where  a  wife  had  earned  money,  and  her  husband  allowed  her  to 
take  it  to  the  holder  of  a  mortgage  and  pay  it  for  an  assignment  of  the  mort- 
gage, which  she  took  in  her  own  name,  it  was  held  to  be  a  gift  to  her,  and  as 
such  enforceable  against  the  creditors  of  her  husband:  Peterton  v.  Mulford, 
36  N.  J.  L.  489. 

In  the  cases  where  the  wife  has  personal  property  to  which,  by  the  common 
law,  the  husband  was  entitled,  it  is  well  settled  tliat  if  he  allows  her  to  retain 
and  treat  it  as  her  own,  it  vests  in  her  as  her  separate  estate:  Bichardaom  v. 
Merrill^  32  Vt  36;  Bent  v.  Bent,  44  Id.  560.  In  Oreen  v.  PaUas,  12  N.  J.  Eq. 
267,  the  wife  had  purchased  goods  and  given  her  note  for  them  with  the  con- 
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sent  of  her  hasband,  and  it  was  held  that  she  might  therefore  tranafer  them 
aa  her  separate  estate.    *'  Whenever  a  party  has,  by  his  own  declaration,  act, 
or  omission,  intentionally  and  deliberately  led  another  to  believe  a  particalar 
thing  true,  and  to  act  upon  sach  belief,  he  cannot,  in  any  litigation  aris- 
ing ont  of  snch  declaration,  act,  or  omission,  be  permitted  to  falsify  it": 
CaL  Code  Civ.  Proc.,  sec.  1962,  snbd.  3.    This  is  bat  the  declaration  of  com- 
mon-law principles  long  settled  and  frequently  applied:  Oowles  v.  Bacon,  66 
Am.  Deo.  377;  S.  C,  21  Conn.  461;  Brown  v.  Wheeier,  44  Am.  Dec  660;  S.  C, 
17  Conn.  346.     Thus  one  who  holds  himself  out  as  the  husband  of  a  woman 
cannot,  in  a  suit  for  necessaries  furnished  to  her,  prove  that  she  was  not  his 
wife:  1  Greenl.  £v.,  sec.  207.    If  the  owner  of  property  stends  by  and  per- 
mits it  to  be  sold  as  the  property  of  another,  neither  he  nor  his  privies  shall 
be  at  liberty  to  dispute  the  validity  of  the  purchase:  Workman  v.  OtUkrief 
72  Am.  Dec.  667;  S.  C,  29  Pa.  St  496;  Blandiard  v.  AUa^  62  Am.  Dec.  694} 
8.  C,  6  La.  Ann.  367;  BvrhhaUer  v.  Edwards,  60  Am.  Deo.  744;  8.  C,  16  Qa. 
693;  Oodeffroy  v.  Caldwell,  66  Am.  Dec.  360;  S.  C,  2  CaL  489;  Thompion  v. 
Sanborn,  36  Am.  Dec.  490;  8.  C,  11  N.  H.  201;  McBaneY.  Wilaon,  8  Fed.  Rep. 
734;  Siorrs  v.  Parker,  10  Am.  Dec.  316;  8.  C,  6  Johns.  Ch.  166.     So  if  the 
owner,  by  putting  his  property  into  the  hands  of  a  debtor,  intending  that  the 
latter  may  proclaim  it  to  be  his  property,  or  by  any  other  means  causes  an 
attachment  to  be  levied  thereon,  he  is  estopped  from  afterwards  asserting 
that  it  is  his  property,  and  therefore  not  subject  to  such  attachment:  Drew 
V.  Kimball,80Ani.  Dec  163;  S.  C,  43  N.  H.  282;  MUehellY.  Reed,  70  Am.  Dec 
647;  8.  C,  9Cal.  204;  Caldweliv,  Auger,  77  Am.  Dec.  616;  8.  C,  4  Minn.  217. 
It  is  of  no  importance  whether  admissions  are  made  in  express  "language 
to  the  person  himself,  or  implied  from  the  open  and  general  conduct  of  the 
party.     For  in  the  latter  case,  the  implied  declaration  may  be  considered  as 
addressed  to  every  one  in  particular  who  may  have  occasion  to  act  upon  it ": 
1  Greenl.  Ev.,  sec  207.     These  principles  apply  to  the  case  of  a  husband 
permitting  his  wife  to  act  as  a  /erne  9oU,     This  is  unquestionable  when  he 
aliandons  his  wife,  even  though  he  remains  in  the  state.     The  case  of  LaW" 
retice  v.  Spear,  17  CaL  421,  recogoizes  this  rule.     One  Amos  U.  Armstrong, 
a  short  time  after  his  marriage,  left  his  wife,  and  she  subsequently  engaged 
in  business  iu  San  Francisco,  by  keeping  a  lodging-house,  and  buying  fur- 
niture therefor,  etc.     In  May,  1859,  she  sold  such  furniture  to  defendant, 
Spear.     In  June  of  the  same  year,  the  husband  executed  a  biU  of  sale  of 
the  same  furniture,  and  of  his  right  to  recover  therefor,  to  the  plaintifif  Law- 
rence, who  sued  Spear  for  the  conversion  thereof.     Judgment  having  been 
given  for  the  defendant,  it  was  affirmed  in  the  supreme  court,  in  the  follow- 
ing opinion:  "Apart  from  other  grounds,  when  a  husband  abandons  his  wife, 
leaving  her  to  labor  for  a  support,  and  she  obtains  such  articles  as  those  sued 
for  here  [furniture]  by  her  own  contracts  and  earnings,  we  think  the  husband 
must  be  held  to  her  disposition  of  them,  if  her  necessities  or  convenience  re- 
quire it.     Ue  permits  her  to  act  as  /erne  sole  in  acquiring  such  property,  and 
he  ought  not  to  dispute  her  acts  in  that  character  when  she  disposes  of  it. 
The  fair  presumption  is,  that  he  consents  to  her  acting  in  that  way,  — as  other- 
wise  she  would  not  be  enabled  to  support  herself  at  all."    It  is  true  that  in 
this  case  there  was  an  abandonment  of  and  a  failure  on  the  part  of  the  hus- 
band to  support  the  wife,  but  these  facts,  we  think,  were  material  only 
because  they  tended  to  establish  the  ultimate  fact,  the  assent  of  the  husband 
to  his  wife's  dealing  as  a  /erne  tole,  from  which  assent  he  was  estopped  from 
denying  that  the  furniture  was  her  separate  estate,  and  subject  to  disposition 
■a  such.    A  chattel  mortgage,  made  by  and  in  the  name  of  a  wife,  of  her  hxuh 
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band's  good%  with  hii  knowledge  end  aasent^  to  aeeore  edvanoes  of  monex 
made  by  her,  it  Talid,  and  enforoaable  against  his  erediton:  Migeriom  t. 
Tftoimu,  9  N.  Y.  40.  Speaking  of  this  case,  the  ooort  of  iq^peals  sabaeqiienll/ 
•aid:  '*  The  assent  of  the  hosband  was  only  important  as  estopping  him  from 
olaiming  the  goods  as  his  own,  alter  permitting  the  wife  to  deal  with  them  as 
hers":  Sanam$  v.  MeLamc^kiin,  36  Id.  651.  "Die  ease  jnst  cited  was  also  n 
4)oarding>hoDse  case,  where  the  wife  had  mortgaged  property,  and  the  hus- 
band sued  to  reeorer  hi  The  court  said,  at  page  640:  *'In  refereaoa  to  the 
-other  property  oorered  by  the  mortgage,  asmiming  the  grooad  taken  by  tiie 
plaintiff  to  have  been  established,  namely,  that  he  famished  the  monqr  for 
the  pnrohase  of  the  same,  and  that^  technically,  he  was  the  owner  thsreo^ 
^then  the  qoestion  recors,  whether  the  plaintiff  has  so  dealt  with  this  properly, 
by  itftl<i™g  oat  to  the  world  that  the  wife  was  the  owner  of  the  property,  and 
permitting  her  tiias  to  deal  with  it^  as  to  estop  him  from  now  aasiiiting  Hie 
oontraiy.  For  seven  yean  the  plaintiff  permitted  his  wife  to  live  eeparatslj 
iram  himself,  to  cany  on  an  extensive  business  in  her  own  name  and  aoooant^ 
to  make  parohases  of  property,  and  deal  with  the  same  as  her  own.  It  Is 
-trae  he  famished  her  with  money,  bat  nnder  the  oiroamstanees  disftloeed,  11 
mnst  be  legardsd  as  in  the  light  of  a  loan  from  him  to  her.  And  the  rssnlt 
did  not  follow  that  the  property  she  purchased  with  that  money,  solelyy  as  11 
mingled  with  her  own  earnings  became  that  of  her  husband." 

The  Tole  seems  to  generally  prevail  that  whenever  a  husband  permits  a  wife 
to  cany  on  bustness  on  her  sole  and  seperate  account,  the  property  resoli- 
ing  therefrom,  or  employed  therein,  is,  for  all  purposes,  treated  as  her  sep»> 
rate  estate:  Cemghlan  v.  i^yofi,  43  Mo.  99;  Ogletby  v.  ffaO,  SOGa.  380.  When 
a  husband  treated  certain  property  as  the  separate  estate  of  his  wife,  his  ez- 
-ooator  was  held  to  be  estopped  fnmi  showing  that  such  treatment  was  dne 
to  a  misapprehension  by  the  husband  of  hii  legal  rights:  WUBam§  v.  AUen^  17 
Id.  86. 

The  principal  case,  in  our  judgment^  treats  thii  subjeot  mere  thorooghly 
and  satis&otorily  thui  any  other,  and  the  attention  ol  the  reader  is  respeot- 
"fuDy  invited  to  the  opinion  there  given. 


Foster  v.  Kelsey. 

raS  YSBMOMT.  199.] 

WaaasBLE  Entry  must  bx  Aooomplishxd  xttkeb  with  Aotqal  Vnyunrai 
or  with  circumstances  tending  to  excite  terror  snd  to  intimidate  the 
owner  or  his  servants  from  maintaining  his  right.  Mere  acts  of  ti'espsss 
which  are  not  accompanied  with  violence,  and  do  not  tend  to  a  breach  of 
the  peace,  do  not  constitute  a  forcible  eutiy. 

Mku  Trbbpass  AMD  NOT  FoRCiBLB  Entbt  18  CotHBiiTUTUi^  wherc  a  person 
enters  an  unoccupied  house  in  the  night-tinie^  furtively,  and  withont 
force  or  violence. 

Jkora  ov  Dkfendantb  in  Pocbbssion  ov  PLAXNTDrv's  Fdeld,  nr  Fobcoblt 

PnsVSNTIMO    PLAINTirF    VROM    PUTTINO  KIB   CaITUI   INTO    FlXLD,  and 

tiius  compelling  the  plaintiff  to  quit  the  premises,  are  admissible  to  show, 
and  if  uncontradicted  prove,  a  forcible  detainer. 
CMnmmoH  mat  bi  Had  por  Foboibui  Drtainxr  Aioirm  where  the  oom- 
plaint  alleges  forcible  entry  and  forcible  detainer,  and  a  loroible 
only  is  proved. 


March,  1863.]  Poster  v,  Kelsbt.  677 

Unlawful  but  Psacbablb  Entry,  Followxd  bt  Fobcibli  Drainer,  i» 
WTTHiN  Meaning  ob  Vermont  Statute  of  forcible  entry  and  detainer;, 
and  that  without  a  previous  demand  in  writing. 

Forcible  entry  and  detainer,  the  complaint  alleging  both. 
The  premiBOS  in  question  were  in  the  posBession  of  the  plain- 
tiff  at  the  time  of  the  entry,  but  the  house  was  unoccupied. 
In  January,  1858,  the  wife  of  the  defendant  Kelsey,  who  claimed 
a  homestead  in  the  premises,  assisted  by  the  defendant  Cleve- 
land, as  a  servant  or  agent,  took  possession  of  the  house  in  the 
night-time,  without  using  any  force  or  violence.  About  two 
weeks  thereafter  Kelsey  moved  in  the  house,  and  subsequently 
Cleveland  and  his  family  also  moved  in.  On  the  morning 
after  the  entry  was  made,  one  Sawyer,  who  acted  as  agent  for 
the  plaintiff,  went  to  the  house  to  get  some  tools  he  had  left 
there  the  day  before,  but  the  doors  were  fastened  and  he  was 
refused  admittance  until  he  informed  Mrs.  Kelsey  what  he 
wanted,  when  he  was  allowed  to  enter  to  get  his  tools,  but  was 
forbiddtti  to  return  them  to  the  house.  Some  time  in  March, 
Sawyer  attempted  to  water  the  plaintiff's  cattle  in  a  field  be- 
l(mging  to  the  premises,  when  Kelsey  and  Cleveland  prevented 
him  from  doing  so.  The  court  instructed  the  jury  that  a  mere 
unlawful  entry,  without  force,  although  it  might  be  a  trespass, 
would  not  be  a  forcible  entry;  that  the  entry  complained  of 
should  have  been  not  merely  an  unlawful,  but  a  findble  entry, 
or  an  entry  attended  with  actual  or  real  force,  or  some  appar- 
ent violenoe;  and  that  the  premises  were  then  detained  by  tbe- 
defendants  without  the  consent  and  against  the  will  of  tha- 
plaintiff,  and  with  the  like  force.  There  was  a  verdict  foiL- 
the  defendants,  and  exceptions  by  the  plaintifll 

C.  M.  Lamb  and  Hebardj  for  the  plaintiff. 
Wathbum  and  Manhj  for  the  defendants. 

By  Court,  Aldis,  J.  Our  statutes  of  forcible  entry  and  de^ 
tainer  embrace,  in  substance,  the  provisions  of  the  old  English 
statutes,  and  have  the  same  intent, — to  prevent  and  to  punish 
acts  which  endanger  the  public  peace.  We  think  they  should 
be  governed  by  the  same  rules  of  construction. 

They  are  not  intended  to  apply  to  mere  acts  of  trespass, 
which  are  not  accompanied  with  violence,  and  do  not  tend  to 
a  breach  of  the  peace.  A  forcible  entry  must  be  accompanied 
either  with  actual  violence,  or  with  circumstances  tending  to 
excite  terror,  and  to  intimidate  the  owner  or  his  servants  from 
maintaining  his  right.    Hence  the  words  of  the  statute  as  to  a 
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peaceable  entry, — "not  with  strong  hand,  nor  with  multitude 
of  people,  but  in  a  peaceable  manner."  Hence,  not  only  acts 
of  violence,  but  the  having  of  unusual  weapons,  or  threats,  or 
gestures  denoting  an  intent  to  do  bodily  hurt,  or  the  assembly 
of  an  unusual  number  of  persons,  are  held  to  be  indicia  of 
forcible  entry:  Hawk.  P.  C,  b.  1,  c.  64;  The  King  v.  TFifaon,  8 
Term  Rep.  367;  MUner  v.  Macleany  2  Car.  &  P.  17;  Common^ 
wealth  V.  Dudley,  10  Mass.  403;  People  v.  RickeH,  8  Cow.  226; 
WUlardy.  Warren,  17  Wend.  257;  24  Barb.  16;  Gray  v.  Finch, 
23  Conn.  496.  The  same  circumstances  of  violence  or  of  terror 
which  make  an  entry  forcible  will  make  a  detainer  forcible 
also.  Hence,  threats  to  do  bodily  hurt  to  the  former  poeeessor 
if  he  dare  return  were  held  to  constitute  a  forcible  detainer: 
People  V.  Richertj  supra. 

In  this  case,  the  entry  by  Mrs.  Kelsey  and  Cleveland  was 
in  the  night,  furtively,  and  without  apparent  force  or  violence. 
The  house  into  which  they  entered  was  unoccupied.  It  does 
not  appear  even  that  it  was  fastened.  We  think  this  was  a 
mere  trespass. 

The  detainer,  on  the  next  day,  was  by  fastening  the  doors 
and  refusing  admittance  to  the  agent  of  the  owner.  When  he 
informed  them  that  he  had  come  for  his  tools,  which  he  had 
left  there,  he  was  permitted  to  come  in  and  get  the  tools,  but 
was  forbidden  to  bring  them  back.  We  have  some  doubt 
whether  these  acts  amount  to  a  forcible  detainer.  A  refusal  to 
give  up  possession  is  held  not  to  be:  Commonwealth  v.  Dudley y 
10  Mass.  409.  So  it  is  said,  if  a  man,  being  in  a  house,  refuse 
to  open  the  door  to  one  who  comes  to  make  entry,  this  is  no 
forcible  detainer.  Here  the  fastening  of  the  doors  and  refus- 
ing admittance,  following  upon  the  furtive  entry,  might  per- 
haps be  regarded  as  indicating  an  intention,  not  only  to  compel 
the  owner  to  use  force  to  get  in,  but  to  use  force  in  resisting 
his  attempts  to  re-enter.  But  it  is  not  necessary  to  decide  that 
point. 

We  all  concur  in  the  opinion  that  the  acts  of  the  defendants 
in  March,  in  forcibly  preventing  the  plaintiff  from  putting  his 
cattle  into  the  field  to  drink,  and  thus  compelling  him  to  quit 
the  premises,  were  admissible  to  show,  and  uncontradicted 
proved,  a  forcible  detainer.  Had  the  plaintiff  persevered  in 
his  attempt,  he  might  well  have  expected  actual  violence  and 
injury  to  his  person. 

The  complaint  alleges  forcible  entry  and  forcible  detainer; 
and  the  court  below  appear  to  have  made  their  decision  upon 
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the  basis  that  both  must  be  proved,  and  that  a  conviction  for 
a  forcible  detainer  only  could  not  be  had  upon  such  a  com- 
plaint. In  this  we  think  there  was  error.  The  authorities 
seem  fully  to  sustain  the  doctrine  that,  where  forcible  entry 
and  detainer  are  both  alleged,  yet  if  the  proof  is  only  of  a 
forcible  detainer,  there  may  be  a  conviction  for  that  alone. 

In  People  v.  Anthony^  4.  Johns.  201,  Kent,  C.  J.,  says,  on  an 
indictment  for  a  forcible  entry  and  detainer,  the  petit  jury 
may  find  the  defendant  guilty  of  the  detainer  only,  for  a  writ 
of  restitution  will  equally  go  as  if  the  conviction  had  reached 
to  the  whole  indictment.  People  v.  Rickert,  8  Cow.  226,  is  to 
the  same  point.  The  New  York  statute  under  which  these 
decisions  were  made  is  substantially  like  ours;  and  we  find 
nothing  in  our  statutes  to  lead  to  a  difierent  decision  here. 
The  process  here  is  in  form  criminal, — a  fine  may  be  imposed, 
a  writ  of  restitution  may  be  awarded  the  complainant,  and  in 
an  action  of  trespass^  to  be  brought  under  the  statute,  the 
complainant  may  recover  treble  damages.  The  proceedings 
aim  to  preserve  the  public  peace,  and  to  protect  and  redress 
the  rights  of  the  injured  party, — thus  mingling  civil  and 
criminaj  proceedings  in  one  suit;  a  peculiarity  which  seems 
to  have  attended  these  statutes  of  forcible  entry  and  detainer 
from  ancient  times:  8  Hen.  VI.,  c.  9. 

It  has  been  urged  that  where  the  entry  is  unlawful  but 
peaceable,  and  the  detainer  forcible,  there  our  statute  does  not 
apply,  unless  a  demand  in  writing  under  the  thirteenth  section 
is  first  made.  But  that  section  applies  by  its  terms  to  posses- 
sions wrongful  and  without  force,  and  not  to  forcible  entries 
and  detainers. 

It  has  been  urged  that  our  statute  does  not  apply  to  the 
case  of  an  unlawful  but  peaceable  entry,  followed  by  a  forcible 
detainer,  and  that  this  case  is  of  that  class.  It  is  true  that 
the  statute  speaks  in  express  terms  only  of  those  "  who  make 
unlawful  and  forcible  entry  into  lands,  and  with  strong  hand 
detain  them,"  and  of  '^  those  who,  having  a  lawful  and  peace- 
able entry  into  lands,  unlawfully  and  by  force  hold  the  same." 
But  if  those  who  enter  lawfully  and  peaceably  are  liable  tc 
conviction  for  a  forcible  detainer,  we  are  at  a  loss  to  see  whv 
those  who  enter  unlawfully,  though  peaceably,  and  hold  forci 
bly,  should  not  be.  It  is  the  forcible  detainer  that  constitutes 
the  ofiense,  and  one  who  is  guilty  of  that  ought  not  to  be  bet- 
ter oflf  for  having  entered  unlawfully  than  if  he  had  entered 
lawfully.    The  spirit  and  reason  of  these  statutes  clearly  re* 
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quire  that  an  tmlawfol  and  peaceable  entry,  followed  by  a 
forcible  detainer,  should  be  held  to  come  within  their  mean- 
ing and  cognizance.  If  the  act  gave  jurisdiction  only  where 
the  forcible  detainer  was  preceded  by  an  unlawful  entry,  as 
by  the  act  q{  8  Hen.  VI.,  c.  9,  there  a  complaint  for  a  law» 
ful  entry  and  forcible  detainer  might  well  be  held  insufScient; 
and  such  were  the  decisions  in  England  under  that  act;  but 
that  principle  obviously  stands  upon  grounds  wholly  different 
from  the  one  here  sought  to  be  established. 

For  reasons  before  suggested,  we  think  the  judgment  of  the 
county  court  should  be  reversed,  and  the  case  remanded. 


FOBOBBLM    EimT    KUBT    BB    AOOOMFUBHBD,   Xmnai   WRS    AUTCAL  Vbo- 

LBMGB,  or  with  dreinnntonceB  tending  to  oxdAe  terror:  Smll  v.  Cbwweff,  IS 
Am.  Deo.  ISS^  and  note;  8iaU  v.  Bennett,  18  Id.  663;  BtOti  y.  Voorheea^  23 
Id.  489;  State  v.  PoUoek,  42  Id.  140;  comparo  Oroffv.  BaUktger,  65  Id.  735. 

FoBODLB  Dbtaihbb,  What  Constttutes:  See  Butte  ▼.  Voorkdee,  22  Am. 
Dm.  489;  Bobertetm  r.  Bobertaon,  38  Id.  14$.  The  principal  earn  m  rtlened 
to  on  thb  point  in  WndeijUUL  ▼.  Stramae,  24  Wis.  399k 
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(16  vbbmomt.  Mai 
Ifima  ■  LuBLB  IN  Tbbbfabb  vor  Act  or  urn  Sbbvant  Wi 

nyM^  tbmigh  it  oocur  throagh  the  negf.oct  or  wnikiHfhlnnM«  ol  th*  nr^ 
▼ant. 
Son  n  nr  BnszNBss  iob  Whioh  ma  Fathxb  Sbbt  Hm,  so  that  tha  fkttior 
la  liable  for  a  trespaaa  committed  by  the  son,  where  the  aon  if  aant  bj 
his  fiither  for  cattle  in  a  certain  pasture,  in  whidi  they  an  anppusad  l» 
bs^  and  not  finding  them  there,  searches  for  them  in  the  yidadtf^  and 
•aleeta  them  from  other  oattle  in  a  neighboring  pastnreu 

Tbbbpass  for  breaking  and  entering  the  plaintiff's  cloie,  and 
taking  away  two  heifers  belonging  to  the  plaintiff.  Plea,  not 
guilty.  The  case  showed  that  the  defendant  had  taken  of  one 
Cole  a  number  of  heifers  to  pasture  for  hire,  and  had  pot  the 
heifers  in  a  mountain  pasture,  some  distance  &om  his  fiEurm. 
The  defendant,  some  time  afterwards,  directed  his  son,  a  boy 
of  about  fourteen  years  of  age,  '*to  go  and  get  Cole's  heifers," 
and  put  them  in  a  pasture  on  the  farm,  so  that  Cole  might  get 
them.  The  son  went  to  the  mountain  pasture,  and  not  finding 
the  heifers  there,  searched  for  them  in  the  vicinity,  and  finally 
found  them  in  a  neighboring  pasture  belonging  to  the  plaintiff. 
The  defendant's  son  drove  out,  among  others,  the  two  heifers 
in  question,  which  were  claimed  by  the  plaintiff.    One  of  tbem 


Aug*  1868.]  Andbub  v.  Howard.  681 

he  did  not  encceed  in  driving  home,  although  he  supposed  that 
it  belonged  to  Cole,  but  the  other  was  driven  with  the  rest, 
and  finally  taken  away  by  Cole.  The  defendant's  counsel 
asked  the  court  to  instruct  the  jury  that  if  any  trespass  was 
oommitted  by  the  d^endant's  son,  it  was  not  within  the  scope 
of  the  def^mdant's  business,  and  the  defendant  would  not  be 
liable;  but  the  court  refused  to  give  the  instruction,  and 
charged  that,  in  the  absence  of  any  evidence  showing  by  what 
means  or  by  whose  fault  Cole's  cattle  came  in  the  plaintiff's 
pasture,  the  defendant's  son  was  justified  in  entering  upon  the 
plaintiff's  premises,  and  driving  out  the  cattle,  but  that  if  he 
drove  off  the  plaintiff's  cattle,  that  would  be  a  trespass,  and 
in  driving  them  off,  he  was  so  far  in  the  business  for  which 
his  father  sent  him,  that  his  father  was  liable  for  his  acts  the 
same  as  if  the  father  had  done  the  acts  in  person.  The  de- 
fendant excepted  to  the  charge  given,  so  far  as  it  related  to  his 
liability  for  the  act  of  his  son,  and  to  the  refusal  to  give  the 
charge  requested.    The  plaintiff  had  a  verdict 

Redfield  <md  Oleasonj  for  the  plaintiff. 

Wing  J  Lundy  and  Taylor^  and  Durante  for  the  d^andant. 

By  Court,  Aldis,  J.  The  court  charged  the  jury  that  the 
drfendant's  son,  in  driving  off  the  plaintiff's  cattle  in  the 
manner  stated  in  the  bill  of  ezceptibns,  was  so  far  in  the  busi- 
ness for  which  his  father  sent  him  that  his  father  (the  defend- 
ant) was  liable  for  his  acts,  the  same  as  if  he  (the  defendant) 
had  done  them  in  person. 

The  master  is  not  liable  for  the  willful  wrong  or  trespass  of 
the  servant,  though  the  act  be  done  while  employed  in  the 
business  of  his  master.  It  is  not  claimed,  and  there  was  no 
evidence  tending  to  show,  that  the  act  here  complained  of  was 
the  willful  act  of  the  servant  The  case  shows  that  the  ser- 
vant supposed  the  heifer  he  tried  to  drive  off  wacrone  of  Cole's. 
It  was  a  mistake  likely  to  be  made, — for  young  cattle  pas- 
tured through  the  season,  by  their  growth,  change  so  much  in 
appearance  that  they  are  not  readily  identified,  unless  they 
are  either  frequently  seen,  or  have  some  peculiar  marks  or 
looks  by  which  they  may  be  distinguished. 

The  master  is  liable  for  the  act  of  the  servant,  if  the  act  be 
done  while  the  servant  is  employed  in  the  business  of  the 
master  in  the  following  cases,  viz.: — 

1.  If  the  act  is  done  by  the  express  command  of  the  master. 
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• 

2.  If  it  was  the  natural  and  probable  result  of  the  orders 

given  to  the  servant,  though  not  expressly  commanded. 

3.  If  the  act  was  done  by  the  servant  in  the  business  of  the 
master,  which  he  was  directed  or  expected  to  do,  and  he  acts 
in  good  faith,  in  the  exercise  of  ordinary  care,  and  neither 
willfully  nor  negligently,  but  by  mistake  commits  the  trespass. 

In  all  these  cases,  trespass  lies  against  the  master. 

If  the  servant,  while  in  his  master's  business,  by  negligence 
or  unskillfulnesB,  or  in  the  neglect  of  ordinary  care,  but  not 
willfully  do  an  injury  to  another,  the  master  is  liable  because 
he  ought  not  to  employ  a  negligent  or  unskillful  servant, — and 
because  he  rather  ought  to  suffer  in  whose  service  or  for  whose 
benefit  the  act  is  done,  than  he  who  is  injured  but  is  wholly 
innocent.  But  in  such  case  the  master  at  common  law  is 
liable  in  case  (not  in  trespass)  for  his  negligence  in  employ- 
ing a  negligent  or  unskillful  servant,  or  for  the  carelessness 
imputed  to  him  from  the  servant's  negligence.  These  general 
principles  do  not  seem  to  be  controverted,  and  in  the  main  the 
authorities  concur:  See  2  Hilliard  on  Torts,  c.  26,  p.  522,  and 
the  numerous  authorities  there  cited. 

But  as  to  the  liability  of  the  master  for  acts  resulting  from 
the  negligence  of  the  servant,  in  case  only,  and  not  in  trespass, 
the  case  of  May  v.  BlisSj  22  Vt.  477,  seems  to  have  adopted  a 
different  rule.  There  the  master  sent  the  servant  to  a  saw-mill 
to  get  his  boards,  and  told  him  to  inquire  of  the  sawyer,  who 
would  inform  him  which  were  his  boards.  He  inquired  of  the 
sawyer,  who  gave  him  such  directions  that  he  took  away  the 
plaintiff's  boards,  as  well  .as  his  master's.  The  court  decided 
that  the  ixiaster  was  responsible,  whether  the  fault  was  in  the 
sawyer  in  not  giving  sufficiently  specific  instructions,  or  in  the 
servant  in  not  properly  apprehending,  or  not  following  them, 
the  same  as  if  he  (the  master)  had  done  the  whole  himself. 
This  ruling  was  sustained  by  the  supreme  court,  although  the 
point  was  taken  by  counsel  that  trespass  would  not  lie.  It 
would  seem  as  if  the  injury  to  the  plaintiff  resulted  from  the 
negligence  of  either  the  sawyer  or  the  servant, — both  of  whom 
were  in  that  matter  the  servants  of  the  defendant, — and  that 
at  common  law  the  defendant  would  have  been  liable  only  in 
an  action  on  the  case.  Although  the  opinion  is  a  per  ruriam 
on»\  and  the  question  does  not  seem  to  have  been  much  con- 
sidered, we  do  not  feel  disposed  to  overrule  it.  By  our  statutes, 
tresspass  and  case  can  be  joined.  Tiie  old  distinction  has  prac- 
ticu  \y  become  of  but  little  importunee.     If  we  were  to  reverse 
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the  judgment  in  this  case,  it  would  only  efiTect  this, — to  compel 
the  plaintiff  to  add  a  count  in  case  to  his  declaration.  The 
court  below  seems  to  have  followed  the  language  of  the  court 
in  the  case  of  May  v.  Bliss,  22  Vt.  477.  As  there  is  nothing  in 
these  forms  of  actions  which  can  affect  the  rights  of  the  par- 
ties, either  as  to  the  mode  of  trial,  proof,  or  damages,  and  the 
one  may  be  adopted  as  well  as  the  other,  and  both  be  joined, 
and  thus  the  distinction  between  the  remedies  is  practically  of 
no  account,  we  are  disposed  to  adhere  to  the  decision  in  22 
Vermont,  and  to  hold  that  the  master  may  be  liable  in  trespass 
for  an  act  of  his  servant  which  is  a  trespass,  though  it  occur 
through  the  neglect  or  unskillfulness  of  the  servant. 

This  relieves  the  case  from  the  only  trouble  we  have  felt  in 
regard  to  it.  A  question,  we  think,  might  'have  arisen  on  the 
trial,  whether  the  son  was  not  guilty  of  negligence  in  driving 
off  the  plaintiff's  heifer  as  one  of  Cole's,  or  the  defendant 
guilty  of  negligence  in  sending  one  to  get  the  heifers  who  could 
not  identify  them.  But  even  if  this  were  so,  the  defendant 
would  still  be  liable  for  his  son's  act,  though  at  common  law 
only  in  case.  But  here,  as  we  hold  he  would  be  liable  in  tres- 
pass, the  fact  that  the  point  was  not  directly  presented  to  the 
jury  is  unimportant. 

The  charge  as  to  the  son's  being  in  his  father's  business  in 
driving  the  cattle  off,  we  think  correct.    By  the  directions  given 
to  him  by  his  father  '^  to  go  and  get  Cole's  heifers,"  the  son  was 
substantially  directed  to  go  to  the  mountain  pasture,  and  if  he 
could  not  find  them  there,  to  search  for  them  in  the  vicinity. 
So  if  he  found  them  with  other  cattle,  he  was  to  use  his  knowl- 
edge and  judgment  in  picking  out  Cole's  heifers.    The  nature 
of  his  errand  would  require  him  to  do  this,  and  in  doing  it  he 
was  only  doing  what  his  father  expected  of  him.     Hence  we 
onsider  that  in  searching  for  and  selecting  the  heifers  of  Cole, 
\e  was,  in  the  language  of  the  court  below,  ^'  in  the  business 
or  which  his  father  sent  him."     As  to  the  substance  of  his 
lather's  directions,  and  as  to  what  he  did  in  pursuance  of  them, 
there  appears  to  have  been  no  ground  of  controversy;  and  the 
court  might  well  treat  the  facts  on  that  branch  of  the  case  as 
conceded,  as  all  the  testimony  substantially  concurred. 

We  have  no  time  to  review  the  numerous  authorities  which 
counsel  have  cited  and  read.  They  do  not  seem  to  be  con- 
flicting, but  to  concur  as  to  the  rules  of  law  we  have  faerainbe" 

fore  stated. 
Judgment  affirmed. 
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MAflfXR,  wHgrHBi*  Liable  vor  Trespass  of  Sebtaitt:  See  note  to  Wart 
▼.  Barataria  etc  Camd  Co.,  35  Am.  Dec  198;  McCoy  v.  McKowen^  69  Id.  264; 
Moir  V.  HophiM,  63  Id.  312;  Thame$  Steamboat  Co.  v.  HouaatomcR.  JL,  63  Id. 
154;  and  see  Moore  v.  Sanbomef  59  Id.  209;  note  to  Hagan  ▼.  ProMence  etc 
B.  B.,  62  Id.  379;  Cox  v.  Keahey,  76  Id.  325.  A  maxter  is  liaUe  for  the  tree* 
pass  of  his  seKTsat^  done  in  the  scope  of  his  emplojrment:  8maU  ▼.  Ball,  47 
Vt.  492»  oiting  the  principal  case.  • 

MAflTXB  D  Liable  tor  Neougeegb  ov  hib  Skryaet:  Note  to  Ware  v.  Bar* 
otoHa etc  Oamai Co.^  35  Am. Dec  192;  Pmoelly. Deoeney^  50 Id.  738;  Pareome 
T.  WineheO,  62  Id.  746,  and  note;  Barber  v.  HaU,  60  Id.  801;  Omemoaier  t. 
ITocilpoii  flfe^  R,  B,^  61  Id.  101;  2%oane8  Steamboat  Co,  v.  HtmukmkR*  B,,  Ci 
Id.  164;  ITiMir  r.  Oorrofitoii  iS.  i?.,  63  Id.  686;  Galemt  etc  B.  B.  t.  Bae^  i8 
Id.  674. 
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HoMBREAD  Right  ts  Lands  in  Which  HonasKEEPER  or  Head  or  Fajclt 
IB  Owner  of  Undivided  Share  as  a  tenant  in  conmion  with  others  la 
included  mnd  established  by  the  Vermont  act  of  1855,  if  the  essential  con- 
dition to  the  existence  of  the  right  is  not  wanting. 

BOHESEEAD  BiDHT  IS  AXTAOHSD,  NOT  TO  LaND,  BUT  TO  HuSBAHD's  ESTATm 

TBBBSiN,  by  the  VermiKit  aet  of  1856,  and  his  widow  and  minor  chilarsn 
are  entitled  to  a  fnll  homestead  right  in  his  share  of  land  hM.  by  him  aa 
a  tenant  in  oommon. 

BtLL  in  equity  for  a  forecloeure.  The  opinion  statee  the 
fieusts. 

Wing^  Lwndy  and  Taylor^  for  the  orators. 
Redfield  and  Qleasonj  for  the  defendants. 

By  Court,  Kelloog,  J.  This  is  a  petition  for  the  foreclosure 
of  the  equity  of  redemption  on  a  mortgage  deed  executed  by 
the  deceased  intestate,  Alfred  M.  Nevins,  to  McElroy  and 
Bass,  the  petitioners,  on  the  30th  of  June,  1855,  the  condition 
of  which  was  to  indemnify  them  against  a  certain  promidsory 
note  of  the  same  date  for  four  hundred  dollars,  executed  and 
payable  to  Joseph  Reed,  which  was  signed  by  the  intestate 
and  by  the  petitioners  as  his  sureties.  The  mortgage  deed 
conveyed  an  undivided  half  of  a  farm  of  land  in  Middlesex. 
From  the  petition  and  answers  of  the  defendants,  Harriet  M. 
Nevins,  the  widow  of  the  intestate,  and  William  Bixby,  the 
administrator  of  his  estate,  it  appears  that,  at  the  time  this  mort- 
gage deed  was  executed,  the  intestate  owned  one  equal  and 
undivided  half  of  the  farm  referred  to  in  the  mortgage  deed, 
and  that  his  wife,  the  defendant,  Harriet  M.  Nevins,  owned  the 
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other  equal  and  undivided  half  of  the  same  farm;  that  the  in- 
testate  and  his  wi£e  were  then  residing,  and  that  from  that 
time  until  the  death  of  the  intestate  they  continued  to  reside 
on  this  farm,  and  that  during  all  that  time,  and  at  the  time  of 
his  death,  the  intestate  had  no  other  real  estate,  except  his 
share  or  interest  in  this  farm;  and  that  after  the  execution  of 
this  mortgage  deed,  he  died,  leaving  the  said  Harriet  M. 
Nevins,  his  widow,  and  two  minor  children,  Bosetta  H.  Nevins 
and  Emeliza  S.  NevinSi  both  of  whom  were  the  children  of  the 
intestate  by  the  said  Harriet,  his  wife.  No  question  is  made 
but  that  the  condition  of  the  mortgage  deed  has  been  broken, 
and  that  the  petitioners  are  entitled  to  a  decree  of  foreclosure; 
but  Mrs.  Nevins,  by  her  answer,  insists  that  as  the  widow  of 
the  intestate  she  is  entitled  to  dower  in  the  estate  mortgaged 
to  the  petitioners,  and  that  she  and  her  two  minor  children 
are  entitled  to  a  homestead  in  the  same  estate,  and  that  the 
decree  of  foreclosure  should  operate  only  upon  that  part  of  the 
estate  conveyed  by  the  mortgage  deed  which  would  not  be  in- 
cluded within  the  limits  of  the  homestead  right  on  the  setting 
out  or  ascertaining  of  those  limits.  It  appears  that  the  probate 
court  for  the  district  of  Washington,  on  the  application  of  Mrs. 
Nevins,  appointed  commissioners  to  set  out  her  dower  in  the 
estate  of  the  intestate,  and  also  to  set  out  to  her  and  the  two 
minor  children  of  the  intestate  a  homestead  right  in  the  same 
estate,  and  that  the  commissioners  first  severed  and  divided 
the  equal  and  undivided  half  of  the  farm  owned  by  the  in- 
testate from  the  equal  and  undivided  half  of  the  same  farm 
which  was  owned  by  her,  as  directed  by  the  statute  (Comp. 
Stats.,  p.  369,  sec.  13),  and  in  chis  partition  an  equal  half  of 
the  dwelling-house  and  out-buildings  which  had  been  occupied 
by  the  intestate  and  his  family  was  severed  and  set  out  as 
part  of  the  moiety  or  share  belonging  to  the  estate  of  the  in- 
testate in  the  imdivided  property. 

The  commissioners  then  proceeded  to  set  out  the  widow's 
dower,  and  a  homestead  right  from  this  moiety  or  share  of  the 
intestate  as  thus  separated  and  ascertained,  agreeably  to  her 
application,  and  to  the  provisions  of  the  second  section  of  the 
act  of  1855,  relating  to  the  homestead  and  widow's  dower 
(Acts  of  1855,  No.  14),  and  afterwards  made  a  return  of  their 
doings  in  writing  to  the  probate  court.  After  the  appoint- 
ment of  these  commissioners  by  the  probate  court,  this  case 
was  heard  before  the  chancellor  on  the  petition  and  answers; 
and  on  the  hearing,  the  chancellor  ordered  that  the  same  per- 
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sons  who  had  been  appointed  commissioners  by  the  probate 
court  to  set  put  the  dower  and  homestead  right  from  the  estate 
of  the  intestate,  as  before  mentioned,  should  be  appointed 
commissioners  to  set  out  of  the  estate  of  the  intestate  a  home- 
stead right  for  his  widow  and  minor  children,  "of  the  value  of 
five  hundred  dollars  in  the  undivided  premises, — that  is,  of  the 
value  of  two  hundred  and  fifty  dollars  in  the  undivided  half 
owned  by  the  said  intestate  at  his  decease, — to  be  set  out  when 
they  set  out  dower  and  homestead  under  the  order  of  the  probate 
court."  The  commissioners,  agreeably  to  this  order  of  the  court 
of  chancery,  on  the  same  day  and  at  the  same  time  when  they 
executed  their  warrant  from  the  probate  court,  also  set  out  a 
homestead  right  for  the  widow  and  children  of  the  intestate  of 
the  value  of  $250  in  his  moiety  or  share  in  the  undivided 
premises,  so  separated  and  ascertained  as  aforesaid,  as  directed 
by  this  order,  and  made  return  in  writing  of  their  doings  un- 
der the  order  to  the  court  of  chancery.  The  chancellor  there- 
upon made  an  order  accepting  this  last-mentioned  report, 
and  also  a  decree  of  foreclosure,  agreeably  to  the  prayer  of  the 
petition,  but  by  its  terms  this  decree  was  "  to  operate  only 
upon  that  part  of  the  premises  set  to  the  estate  of  the  intestate 
by  the  commissioners  appointed  by  this  court."  Prom  thiB 
order  and  decree,  the  defendants  appealed  to  this  court,  and 
the  appeal  was  allowed  by  the  chancellor. 

The  questions  which  have  been  presented  for  consideration 
on  this  appeal  are:  1.  Whether  the  widow  and  minor  children 
of  the  intestate  are  entitled  to  a  homestead  right  out  of  his 
interest  or  share  in  a  dwelling-house  and  lands  appurtenant, 
which  at  the  time  of  his  decease  were  occupied  by  him  as  a 
homestead,  but  were  owned  and  held  by  him  as  a  tenant  in 
common  with  his  wife;  and  2.  If  they  are  entitled  to  a  home- 
stead right  in  such  real  estate  owned  by  him  and  another  per- 
son in  common,  whether  this  right  should  be  considered  to  be 
attached  to  the  whole  of  the  real  estate  so  owned  and  held  in 
common,  so  as  to  be  capable  of  subdivision  or  apportionment  in 
proportion  to  his  share  therein,  or  as  attached  only  to  his  share 
therein,  so  that  the  full  right  should  be  set  out  from  that  share. 

The  homestead  exemption  is  exclusively  a  creation  of  the 
statute,  and  being  humane  in  its  character  and  policy,  it  is  to 
be  held  as  applying  fairly  to  all  such  cases  as  are  within  the 
equity  and  spirit  of  the  statute  which  established  it:  True  v. 
Estate  of  Morrill^  28  Vt.  672.  The  statute  is  undoubtedly  de- 
fective and  indefinite  in  its  details,  and  many  difficulties  can 
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be  suggested  in  respect  to  its  application  to  particuJar  cases; 
but  the  power  and  duty  of  the  court  to  accommodate  the  pro- 
visions of  the  statute  to  cases  which  they  were  obviously  in- 
tended to  cover,  although  not  well  suited  to  accomplish,  has 
been  repeatedly  recognized:  Howe  v.  AdamSy  25  Vt.  541;  Keyes 
V.  HUly  30  Id.  759.  The  statute  under  which  the  exemption  is 
claimed  expresses  in  clear  terms  a  purpose  to  exempt  from 
attachment,  execution,  or  claim  for  the  debts  of  the  husband 
his  interest  in  the  dwelling-house  and  lands  appurtenant,  occu- 
pied by  him  as  a  homestead,  to  a  value  not  exceeding  five 
hundred  dollars:  Comp.  Stats.,  p.  390,  sees.  1  et  seq.  The 
essential  condition  to  the  existence  of  the  homestead  right  is  the 
actual  personal  occupancy  by  the  husband  or  head  of  the  fam- 
ily of  a  dwelling-house  and  lands  appurtenant  as  a  homestead 
or  family  home.  There  is  nothing  in  the  nature  or  policy  of 
the  exemption  which  makes  it  any  more  applicable  to  prop- 
erty of  which  the  husband  or  head  of  the  family  is  the  sole 
and  absolute  owner  than  to  property  in  which  he  owns  an  un- 
divided share  as  a  tenant  in  common  with  others;  and  the 
provision  of  the  act  of  1855,  that  after  the  homestead  is  set 
out  to  the  widow  and  minor  children,  "  they  shall  be  respec- 
tively seised  of  the  same  estate  in  such  homestead  as  that  of 
which  such  housekeeper  or  head  of  a  family  should  have  died 
seised,"  strongly  implies  that  it  was  the  design  of  the  statute 
to  secure  a  homestead  right  in  lands  to  which  the  title  of  the 
husband  and  father  was  limited  and  special:  Acts  of  1855, 
No.  14,  sec.  1.  The  statute  declaration  of  the  exemption  is 
sufficiently  broad  and  comprehensive  to  include  and  estab- 
lish a  homestead  right  in  lands  in  which  the  housekeeper  or 
head  of  the  family  is  the  owner  of  an  undivided  share  as  a 
tenant  in  common  with  others,  if  the  essential  condition  to 
the  existence  of  the  right  is  not  wanting.  The  principal 
ground  of  objection  alleged  against  the  existence  of  a  home- 
stead right  in  such  property  is,  that  the  statute  has  made  no 
provision  for  ascertaining  and  setting  it  out. 

We  think  that  the  provisions  of  the  statute  are  adequate  to 
ascertain  and  set  out  the  homestead  right  which  is  claimed  in 
this  case;  and  the  existence  of  the  right  claimed  ought  not  to 
be  affected  by  the  consideration  that  the  statute  is  defective  in 
not  making  a  suitable  or  adequate  provision  for  some  other  case. 
The  purpose  of  the  exemption,  and  the  policy  and  design  of  the 
statute,  require  the  allowance  of  a  homestead  right  in  property 
owned  by  tenants  in  common,  and  we  think  that  a  homestead 
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right  in  Buoh  property  is  fairly  included  within  the  statute  dec- 
laration of  the  exemption.  On  the  decease  of  the  intestate,  his 
widow  was  entitled  to  her  dower,  and  she  and  his  minor  cfail* 
dren  were  entitled  to  a  homestead  right  in  the  dwelling*hou8e 
and  lands  appurtenant,  occupied  by  him  as  a  homestead,  if  he 
died  seised  of  any  estate  therein,  whether  as  the  sole  and  abso- 
lute owner  or  as  a  tenant  in  common  with  others.  Under  the 
provisions  of  the  statute,  the  dower  of  the  widow,  and  the  home- 
stead right  of  the  widow  and  minor  children,  were  to  be  set 
out  by  commissioners  appointed  by  the  pr€A)ate  court;  and  the 
order  of  proceeding  by  the  commissioners  was, ''  first,  to  divide 
and  sever  the  estate  of  the  deceased  from  the  estate  with  which 
it  lies  in  common  ";  second,  to  set  out  to  the  widow  her  dower; 
and  third,  to  set  out  to  the  widow  and  minor  children  their 
homestead  right:  Comp.  Stats.,  p.  363,  sees.  8, 9;  p.  369,  sec.  13; 
Acts,  of  1855,  No.  14.  A  partition  and  severance  of  real  estate 
owned  by  tenants  in  common,  when  thus  made,  if  accepted 
and  established  by  the  probate  court,  becomes  binding  on  all 
interested;  and  in  a  case  situated  like  this  which  is  now  under 
consideration,  the  power  of  the  probate  court  under  the  provie^ 
ions  of  the  statute  is,  as  we  think,  fully  as  adequate  to  ascer- 
tain and  set  out  a  homestead  right  for  the  widow  and  minor 
children  as  it  is  to  ascertain  and  set  out  the  widow's  dower 
in  such  property.  It  is  not  necessary,  therefore,  to  consider 
whether  the  court  of  chancery  has  power,  by  virtue  of  its  in- 
herent and  original  authority,  or  under  the  provisions  of  the 
act  of  1860  (Acts  of  1860,  No.  36,  sec.  2),  to  ascertain  and  set 
out  a  homestead  right  in  a  case  like  this,  or  in  a  case  in  which 
no  particular  mode  of  proceeding  for  that  purpose  is  provided 
by  the  statute.  That  act,  by  its  express  terms,  is  not  appli- 
cable to  any  case  in  which  it  is  made  the  duty  of  the  probate 
court  to  set  out  the  homestead;  and  this  fact  furnishes  con- 
vincing proof  that  the  jurisdiction  of  the  probate  court  over 
the  subject,  if  adequate  for  the  purpose,  was  designed  to  be 
exclusive. 

We  are  aware  that  the  rule  of  decision  which  we  adopt  in 
this  case  is  not  accordant  with  that  adopted  in  the  case  of 
Wolfv,  Fleischacker,  5  Cal.  244  [63  Am.  Dec.  121],  and  in  the 
case  of  Reynolds  v.  Pixley^  6  Id.  165,  in  which  it  was  held  that 
homesteads  could  not  be  carved  out  of  or  exist  in  lands  held 
in  joint  tenancy  or  tenancy  in  common, — the  ground  of  decis- 
ion in  each  case  being  that  the  statute  of  that  state  provided 
no  mode  for  the  separation  and  ascertainment  of  the  home- 
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stead  in  such  a  case.  But  in  Horn  v.  TuftBj  39  N.  H.  478,  it 
was  held  that  if  a  husband  conveys  an  undivided  half  of  a 
homestead,  on  which  he  and  his  family  have  lived,  to  a  third 
person,  and  his  wife  does  not  join  in  the  deed,  but  the  grantee 
enters  into  possession  of  his  part,  and  the  husband  continues 
to  occupy  the  residue  in  common  as  his  homestead,  the  home- 
stead right  becomes  limited  to  the  half  so  occupied;  and  in 
Thorn  v.  Thorny  14  Iowa,  49  [81  Am.  Dec.  451],  it  was  held 
that  a  tenant  in  common  may  claim  and  hold  a  homestead  in 
his  interest  in  the  undivided  premises.  The  rule  of  decision 
which  we  adopt  in  this  case  is  sustained  by  these  decisions  of 
the  courts  of  New  Hampshire  and  Iowa  on  the  same  subject- 
matter,  and  is,  as  we  think,  in  harmony  with  the  homestead 
policy,  as  well  as  with  the  equity  and  spirit  of  the  statute. 

The  remaining  question  presented  in  this  case  is,  whether 
the  homestead  right  of  the  widow  and  minor  children  of  the 
intestate  was  attached  to  the  whole  of  the  real  estate  which 
was  owned  by  him  and  her  as  tenants  in  common  in  its  en- 
tirety, or  only  to  the  moiety  or  share  of  the  same  which  he 
owned,  and  of  which  he  died  seised.  This  right  of  the  widow 
and  minor  children  is  a  right  to  a  homestead  of  the  value  of 
five  hundred  dollars,  if  the  estate  of  the  husband  and  father 
is  large  enough  to  allow  of  such  a  homestead  being  set  out 
from  it  The  homestead  right  is  a  right  to  be  set  out  of  the 
estate  of  the  husband,  or  head  of  the  family,  and  is  treated  as 
an  exemption  of  so  much  of  his  estate  as  is  included  within  it, 
for  the  benefit  of  his  widow  and  minor  children  after  his  de- 
cease. It  does  not  become  a  fixed  and  definite  estate  in  the 
land,  until  it  is  ascertained  and  set  out.  Before  it  is  ascer- 
tained and  set  out,  it  is  nothing  more  than  a  contingent  or 
inchoate  right — a  conditional  lien  or  encumbrance — upon 
the  title  or  estate  of  the  husband,  in  favor  of  his  wife  and 
minor  children:  Howe  v.  Adams,  28  Vt  541;  Davis  v.  Andrews^ 
80  Id.  678. 

We  think  that  it  was  intended  by  the  statute  that  the  lien 
or  encumbrance  of  the  homestead  right  should  be  attached  to 
and  limited  by  the  interest  of  the  husband  in  the  common 
property;  or  in  other  words,  that  it  should  be  attached,  not 
to  the  land,  but  to  his  estate  in  the  land;  and  that  his  widow 
and  minor  children  are  entitled  to  a  full  homestead  right  in 
his  moiely  or  share  in  the  common  property;  and  that  there 
was  no  error  in  the  proceedings  in  the  probate  court  in  allow- 
ing and  setting  out  the  homestead  right  in  this  case  in  ao« 

Ax.  Dm.  Vol.  LXXXIV—  44 


690  Chamberlain  v,  Godfrey.  [Vermont 

cordance  with  this  view  of  its  extent  and  limits.  The  case  of 
Horn  v.  Tufts,  39  N.  H.  478,  is  a  full  authority  in  support  of 
our  conclusions  in  respect  to  this  question. 

The  decree  of  the  court  of  chancery  in  this  case  is  reversed, 
and  the  oause  is  to  be  remitted  to  that  court  with  directions 
to  enter  a  decree  of  foreclosure  in  favor  of  the  petitioners,  to 
operate  only  upon  that  part  of  the  mortgaged  premises  set  to 
the  share  of  the  estate  of  the  deceased  intestate  by  the  com- 
missioners appointed  by  the  probate  court  to  set  out  dower 
and  homestead  therein  from  his  estate  which  was  not  set  out 
by  said  commissioners  under  their  warrant  from  that  court  to 
his  widow  and  minor  children  as  a  homestead, — the  widow 
and  minor  children  being,  in  our  judgment,  entitled  to  a  full 
homestead  right  in  the  moiety  or  share  of  the  premises  belong- 
ing  to  his  estate. 

HOMBSTBAD,    WHETHXB    MAT   EZZST    IIT    LaNDS    HsLD  IN  COMMON  OR    m 

Joint  Tknanct:  See  Wo{f  ▼.  FleUehaeher,  63  Am.  Deo.  121,  and  note  dia- 
cussing  the  question;  Thorn  y.  Thorny  81  Id.  451;  and  see  note  to  Pryor  ▼. 
Stone^  70  Id.  344.  The  principal  case  is  cited  in  SeiUeU  v.  Armor,  35  Ark.  62; 
to  the  point  that  a  co-tenant  may  daim  a  homestead  in  an  estate  held  in  oom- 
mon. 

Thb  pbinoipal  gasx  is  cited  in  Morgan  ▼.  SUanu^  41  Vt.  407,  to  the 
point  that  the  essential  condition  of  a  homestead  right  and  interest  is  own- 
ership and  occupancy  by  the  husband  and  family,  and  the  statute  applies  to 
an  equitable  as  well  as  a  legal  ownership,  and  an  encumbered  as  well  as  an 
unencumbered  estate;  and  in  WkUeman  ▼.  Field,  53  Id.  558,  to  the  point  that 
the  homestead  right  of  the  wife  and  minor  children  is  inchoate^  subject  to 
be  defeated  by  the  abandonment  of  the  same  by  the  head  of  the  family,  or 
the  acquisition  of  another  homestead  by  him. 
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[86  VbbmoNT,  880.J 

SvKcms  ABM  Bound  bt  Judgment  against  Pbinoifai^  authduoh  Tbst 
HAD  Ko  NonCB  or  Suit,  where,  by  the  express  terms  of  their  agreement, 
or  by  reasonable  implication  from  the  very  nature  and  intent  of  their 
obli^tion,  they  have  stipulated  to  pay  the  damages  and  costs  which 
may  be  recovered  against  their  principal,  or  otherwise  to  abide  the  de- 
cree or  judgment  of  a  court  against  him. 

JUDGM INT  against  ShBRITF,  FUR  NbGLXCT  OV  DeFUTT  TO  PaT  OTBR  MoNETB 

CJoLLBOTKD  ON  ExicuTioN,  IS  CoNOLUBiYB  as  to  the  fact  of  the  deputy's 
neglect,  not  only  against  the  deputy  who  defended  the  suit,  but  also 
against  the  sureties  on  a  bond  given  by  the  deputy  to  the  sheriff  condi- 
tioned to  indemnify  and  save  the  sheriff  harmless  from  "all  actions^ 
suits,  troubles,  ooste,  charges,  damages,  and  expenses  whatsoever  on  ao- 
oounty  or  by  reason  of  any  malfeasance,  misfeasance,  or  nonteasanoe  "  of 
tht  deputy,  although  the  sureties  had  no  notice  of  the  suit 
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Debt  on  a  bond,  by  John  E.  Chamberlain,  sheriff  of  Orange 
County,  against  Henry  Godfrey,  deputy  sheriff,  and  Godfrey's 
sureties.  Judgment  was  given  for  the  plaintiff,  and  the  de» 
fendants  excepted.    The  opinion  states  the  facts. 

C,  B.  Leslie  and  C.  W.  Clarkj  for  the  plaintiff. 
Peek  and  Colby,  for  the  defendants. 

By  Court,  Aldis,  J.  The  condition  of  the  bond,  which  the 
sureties  of  the  deputy  sheriff  gave  to  the  sheriff,  is  that  the 
deputy  shall  faithfully  perform  the  duties  of  his  office,  and 
"shall  save  and  keep  harmless  and  indemnified  the  said  sheriff 
from  all  actions,  suits,  troubles,  costs,  charges,  damages,  and 
expenses  whatsoever,  on  account  or  by  reason  of  any  malfea- 
sance, misfeasance,  or  non-feasance  of  said  deputy."  The 
plaintiff,  the  sheriff,  was  sued  for  the  neglect  of  the  deputy  in 
not  paying  over  moneys  collected  on  an  execution.  He  notified 
the  deputy  thereof,  who  appeared  in  and  defended  the  suit. 
But  judgment  was  rendered  against  the  sheriff,  and  he  was 
.  obliged  to  pay  the  damages  and  cost  recovered  against  him  for 
this  neglect  of  his  deputy.  He  now  brings  this  suit  against 
the  deputy  and  his  sureties  to  recover  the  amount  he  has  so 
paid.  The  sureties,  by  way  of  defense,  plead  matters  to  show 
that  the  deputy  was  not  guilty  of  any  neglect, — being  matters 
which  the'deputy  might  have  pleaded,  and  probably  did  plead, 
in  defense  to  the  suit  brought  by  the  creditor  against  the 
sheriff.  The  plaintiff  claims  that  the  judgment  against  him 
in  the  suit  in  favor  of  the  creditor  is  conclusive,  as  to  the  fact 
of  the  deputy's  neglect,  not  only  against  the  deputy  who  de- 
fended the  suit,  but  also  against  the  sureties  who  had  no 
notice  of  it. 

The  rule  of  law  that  none  shall  be  bound  by  a  judgment 
but  parties  and  privies  is  founded  in  justice.  It  would  be 
most  unjust, —  contrary  to  all  ideas  of  the  administration  of 
justice  in  civilized  countries, —  to  hold  that  a  judgment  should 
be  binding  upon  one  who,  neither  by  himself  nor  by  one  rep- 
resenting him,  and  identified  in  interest  with  him,  has  had  an 
opportunity  to  appear  in  court  and  make  defense.  The  diffi- 
culty in  applying  the  rule  is  to  determine  who  are  privies. 
The  general  doctrine  as  expressed  by  Mr.  Greenleaf  is,  that 
the  person  who  represents  another,  and  the  person  who  is  rep- 
resented, have  a  legal  identity,  so  that  whatever  binds  the  one 
in  relation  to  the  subject  of  their  common  interest  binds  the 
other  also:  1  Greenl.  Ev.,  sec.  536,  p.  710.    This  he  illustratea 
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by  a  judgment  against  the  ancestor  that  binds  the  heir, — 
against  a  grantor  that  binds  subsequent  grantees,  etc 

An  examination  of  the  decisions  on  this  subject  shows  that 
there  is  a  great  conflict  of  authorities  as  to  when  and  how  far 
sureties  are  bound  by  judgments  against  their  principals.  All 
agree  as  to  the  extremes,  but  there  is  a  wide  middle  groxmd 
upon  which  they  difier.  Thus  bail  in  pending  sufts, — who 
are  sureties  for  costs,  etc., — are  held  bound  by  the  judgment 
against  their  principals.  This  is  plainly  right, — it  is  the  in- 
tent of  their  agreement  in  becoming  bail.  So  of  special  bail, 
who  are  bound  to  respond  the  judgment:  Parkhur9t  v.  Sum^ 
nevj  23  Vt.*538  [56  Am.  Dec,  94].  On  the  other  hand,  where 
the  surety  is  bound  with  the  principal  merely  for  the  payment 
of  money  or  the  performance  of  some  act,  and  his  agreement 
does  not,  either  expressly  or  by  the  nature  of  the  case,  bind  him 
to  the  performance  of  any  decree  or  judgment  of  a  court, — as, 
for  instance,  a  surety  on  a  promissory  note, — there  he  is  held 
not  to  be  bound  by  the  judgment. 

The  contradiction  among  the  authorities  may  be  seen  by 
comparing  Berger  v.  Williams,  4  McLean,  577,  where  it  was 
held  that  a  judgment  against  a  principal  is  conclusive  against 
the  surety,  where  they  had  entered  into  a  joint  bond  to  pay 
the  debts  of  a  firm  in  which  the  principal  had  been  a  partner, 
though  the  surety  had  no  notice  of  the  suit;  and  Douglass  v. 
Howlandj  24  Wend.  35,  where,  in  a  case  involving  the  same 
principle,  the  contrary  doctrine  was  held.  See  also  the  note 
in  2  Am.  Lead.  Gas.  439-450,  and  the  cases  there  cited. 

Without  attempting  to  review  the  numerous  cases  cited  upon 
the  argument  of  this  case,  we  deem  it  sufficient  to  say  that  it 
appears  to  be  a  well-settled  principle  that  where  the  sureties, 
by  the  express  terms  of  their  agreement,  or  by  reasonable  im- 
plication from  the  very  nature  and  intent  of  their  obligation, 
have  stipulated  to  pay  the  damages  and  costs  which  may  be 
recovered  against  their  principal,  or  otherwise  to  abide  the 
decree  or  judgment  of  a  court  against  the  principal,  there  they 
are  bound  by  the  judgment  though  they  have  no  notice  of  the 
suit.  This  results  from  their  agreement.  And  the  cases  show 
that  this  agreement  need  not  be  by  express  words,  or  specify  a 
particular  suit  or  cause,  of  action,  but  is  held  to  arise  from  the 
nature  of  the  contract,  and  of  the  relations  of  the  parties  in 
certain  classes  of  cases.  Hence,  and  upon  this  basis  as  we 
regard  the  decisions,  it  has  been  held  that  a  judgment  against 
a  constable  for  misconduct  in  his  office  is  evidence  against 
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■ureties  in  a  sait  on  bis  <^Scial  bond  for  the  faithftil  perform- 
ance of  the  dntiee  of  his  office:  LoweU  v.  Parkerj  10  Met.  315; 
and  that  a  judgment  against  the  administrator  in  fiivor  of  a 
creditor  is  evidence  in  a  suit'  on  the  administrator's  bond 
against  the  sureiieSy  and  is  conclusive  as  to  all  tboee  things 
which  might  have  been  shown  in  defense  of  the  suit  against 
the  administrator,  though  the  sureties  were  not  parties  to  it: 
Heard  v.  Lodge^  20  Pick.  53  [32  Am.  Dec.  197].  The  same 
doctrine  is  held  in  Connecticut,  WiUey  v.  Patdky  6  Conn.  74, 
where  the  bond  of  the  sureties  for  the  executor  was,  that  he 
should  settle  the  estate  according  to  law,  the  provisions  of  the 
will,  aud  the  orders  of  court;  Judge  Peters  resting  the  decision 
upon  the  ground  that  the  sureties  were  privies  by  contract  to 
the  judgment.  Whether  this  decision  was  not  extended  to  a 
case — Deforest  v.  Strong^  8  Id.  514 — to  which  it  was  not  appli- 
cable  may,  I  think,  be  fairly  questioned.  In  McLaughlin  v. 
Bank  of  Potormie^  7  How.  229,  the  United  States  supreme 
court  recognized  the  same  principle.  The  terms  of  the  bond 
of  the  administrator  are  not  stated  in  the  report,  the  court 
seeming  to  infer  the  privity  of  contract  from  the  nature  of  the 
relation. 

The  case  of  Train  v.  GMd,  5  Pick.  380,  is  in  point.  The  de- 
fendant, Oold,  as  surety  for  one  Ashley,  agreed  to  indemnify 
the  plaintiff  against  any  damage  or  cost  that  might  happen 
to  him  in  consequence  of  the  plaintiff's  levying  an  execution 
on  certain  property.  The  terms  and  nature  of  the  agreement 
are  similar  to  those  in  this  case.  The  judgment  against  the 
plaintiff  with  notice  to  Ashl^  was  held  to  be  conclusive  evi- 
dence against  the  surety. 

Morris  v.  Lucas,  8  Blackf  9,  is  the  ordinary  case  of  an  at- 
tempt to  charge  a  warrantor  of  title  of  personal  property  for 
failure  of  title.  Notice  to  the  warrantor  to  defend  the  title  is, 
of  course,  indispensable  to  make  the  judgment  binding  upoo 
him:  Beall  v.  Becky  3  Ear.  A  McH.  242,  is  a  very  imperfect 
and  unsatisfactory  report  of  a  decision  in  Maryland,  and  of 
but  little  value  as  an  authority. 

In  Douglass  v.  Howlandy  24  Wend*  35,  and  in  most  of  the 
cases  which  maintain  that  an  ordinary  surety  or  guarantor  ia 
not  bound  by  a  judgment  against  the  princiiMd,  it  is  admitted 
that  if  the  surety  contract  to  be  bound  by  the  judgment,  he  ia 
then  bound  by  it  Judge  Cowen  says:  "  It  is  true,  he  might  m 
have  framed  his  contract  as  to  h».ve  undertaken  for  the  decree, 
like  special  bail  engaging  for  thiir  principal;  or  there  may  be 
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an  express  stipulation  in  pais,  that  the  principal  shall  abide 
the  event  of  the  suit,  as  in  Patton  v.  Caldwell,  1  Dall.  419." 
Something  of  the  same  nature  are  bonds  of  indemnity  against 
actions  and  cases,  as  in  Duffkld  v.  Scott,  3  Term  Rep.  374;  Gib- 
son, C.  J.,  in  Masser  v.  Strickland,  17  Serg.  &  R.  354  [17  Am. 
Dec.  668],  though  dissenting  from  the  decision,  recognizes  the 
same  doctrine. 

In  the  case  at  bar,  the  bond  of  indemnity  is  against  all  suits, 
actions,  damages,  and  costs  against  the  sheriff  on  account  of 
the  default  of  the  deputy.  In  its  terms  the  condition  of  the 
bond  refers  by  necessary  construction  to  suits  against  the 
sheriff — to  judgments  against  him  for  damages  and  costs. 
These  words  bring  the  instrument  within  the  class  of  cases  like 
Train  v.  Oold,  5  Pick.  380,  and  WiUey  v.  Paulk,  6  Conn.  74. 

But  when  we  consider  the  nature  of  the  contract  and  the 
relations  of  the  parties,  this  language  has  a  special  significance, 
and  leaves  no  doubt  that  the  intent  of  the  contract  was  that 
the  surety  should  not  be  left  to  question,  but  should  be  con- 
clusively bound  by  the  judgment  in  the  suits  against  the 
sheriff. 

By  law  the  action  for  the  deputy  sheriff's  malfeasance  must 
be  brought  against  the  sheriff.  Practically,  the  deputy  sheriff 
appears  and  defends.  He  knows  whether  he  has  been  guilty 
of  a  default  or  not,  and  whether  he  has  a  defense  or  not.  The 
sheriff  is  not  expected  to  defend;  all  he  has  to  do  is  to  notify 
the  deputy,  and  he  then  becomes  the  actual  defendant.  The 
sheriff  on  the  one  hand  and  the  sureties  on  the  other  do  nqt 
interfere  with  the  conduct  of  the  suit, — and  for  the  obvious 
reason  that  the  deputy  has  the  means,  the  knowledge,  and  the 
interest  to  defend  it, — and  they  ordinarily  have  neither  the 
means  nor  the  knowledge.  If,  as  in  this  case,  the  defense  fails 
and  judgment  goes  against  the  sheriff,  he  is  bound  for  the 
amount  recovered;  and  then,  if  the  deputy  does  not  pay  such 
amount  and  the  sheriff  does,  the  very  event  happens  against 
which  the  sureties  have  guaranteed.  Can  it  be  fairly  said 
that  the  sureties  understood  their  contract  with  the  sheriff  to 
be  this?  If  the  sheriff  is  sued  for  malfeasance  of  the  deputy, 
he  shall  notify  the  deputy;  the  deputy  shall  then  appear  and 
defend.  If  judgment  goes  against  him  and  the  sheriff  has  to 
pay  the  damages  and  costs,  then  the  sheriff  may  sue  us,  and 
we  shall  then  have  the  right  to  try  the  question  over  again 
whether  the  deputy  has  been  guilty  of  a  default,  and  if  we  can 
show  he  has  not  been  guilty,  then  we  shall  be  clear,  and  the 


Nov.  1863.]  Chamberlain  v.  Godfrey.  695 

sherifiT  shall  lose  the  damages  and  costs.  The  mere  statement 
of  the  claim,  considered  in  connection  with  the  relation  of  the 
parties  and  the  nature  of  the  indemnity,  seems  to  us  to  show 
its  unreasonableness.  The  parties  made  their  contract  know- 
ing and  having  reference  to  these  relations,  and  must  have 
expected  that  it  would  be  interpreted  in  the  light  of  them. 
Their  meaning  would  hardly  have  been  plainer  if  they  had 
used  these  words  in  the  bond;  if  the  sheriff,  when  sued  for  the 
malfeasance  of  the  deputy,  shall  relinquish  to  him  the  defense 
of  the  suit,  we  will  pay  whatever  damages  and  costs  may  be 
recovered  in  it  against  the  sheriff. 

There  is  another  reason  drawn  from  the  provisions  of  our 
statutes  that  favors  this  construction.  A  judgment  against  the 
sheriff  binds  his  sureties,  though  they  have  no  notice  except 
where  the  judgment  is  by  default,  and  thus  the  sheriff's  sure- 
ties are  bound  by  the  judgment  against  the  sheriff  for  the  mis- 
conduct of  the  deputy;  while  if  we  held  to  the  theory  of  this 
defense  the  sureties  of  the  deputy  himself  would  not  be  bound. 

Such  a  result  would  be  unreasonable  and  unjust.  And  if 
the  contract  is  to  be  construed  by  our  laws,  and  to  have  that 
intent  which  the  parties  must  be  supposed  to  have  entertained 
with  knowledge  (at  least  in  theory)  of  the  law,  we  cannot 
suppose  they  meant  to  enter  into  obligations  so  ill  adapted  to 
throw  the  burdens  of  their  agreements  where  they  ought  to 
belong. 

The  sureties  can  impeach  the  judgment  for  fraud  or  collusion; 
and  that  provision  protects  them  as  all  other  men  are  protected 
against  judgments  to  which  they  are  privy  in  the  law. 

Judgment  affirmed. 

SuBsmBi^  WHBN  Bonim  bt  Judqmxnt  aoaivst  PBDrariL!  SeeCTkv/et  ▼. 
ffoakkUf  83  Am.  Deo.  S78,  and  the  note  thereto^  where  the  inbjeot  ia  folly 
eenridered. 
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Roy  v.  Boy's  Exeoutob. 

OLOOBAfBio  Will,  Sigvitdbb  at  Oqoqixiicbkiiit.  — It  is  not  a 

ngnlng  of  an  olographio  will  for  the  testator  to  write  hk  name  at  thit 
oommenoement  thereof,  nnleas  it  appears  affirmatiTely  from  somstfaing 
on  the  faoe  of  the  paper  that  the  testator  meant  it  as  hk  signature. 

IimoBBBiiXNT  HOT  SzoHATUBB  ov  Olooraphio  Will. — Whsro  an  othsTwiM 
oomplete  olographio  will  is  not  signed,  an  indonemsnt  on  ths  badk  aa 
follows,  "Boy's  will,"  that  being  the  testator's  name,  — is  not  a  signatnrs^ 

Ooan.  —  Where  an  olographio  will  proposed  for  probate  by  the  person  namsd 
as  ezeontor  therein  is  adjudged  defeotiTe  for  want  of  proper  signatnti^ 
the  eosts  thereby  inoniTed  must  be  paid  oat  of  tlia  funds  of  tiia 


Thb  opinion  states  the  facts. 
Wingfiddj  for  the  appellants. 
Ooggin  a/nd  Kean^  for  the  appellee. 

By  Conrti  Allbn,  P.  The  question  presented  by  the  record 
in  this  case  is  whether  the  paper  propounded  for  probate  aa 
the  olograph  will  of  David  M.  Boy  has  been  executed  in  the 
mode  prescribed  by  law. 

The  code  of  1849,  c.  122,  sec.  4,  requires  that  the  will  shall 
be  signed  by  the  testator,  or  by  some  other  person  in  his  pree* 
ence,  and  by  his  direction,  in  such  manner  as  to  make  it 
manifest  that  the  name  is  intended  as  a  signature. 

In  RatMey  v.  RaiMeyy  13  Oratt  664  [70  Am.  Dec.  438],  it 
was  held  that  the  name  of  a  testator  at  the  commencement  of 
an  ologpraph  will  is  an  equivocal  act,  and  unless  it  appears 
affirmatively  from  something  on  the  face  of  the  paper  that  it 
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was  intended  as  his  signatore,  it  is  not  a  sufficient  signing 
under  the  statute.  In  that  case,  Judge  Daniel,  delivering  the 
opinion,  in  which  all  the  judges  concurred,  after  reviewing 
and  commenting  upon  the  decision  and  opinions  of  the  judges 
who  delivered  opinions  in  the  case  of  Wdlier  v.  Waller  j  1  Gratt. 
454,  upon  the  reports  of  the  revisers,  and  referring  to  Judge 
Lomax's  exposition  of  the  statute, — 3  Lomax's  Dig.,  2d  ed.,sec. 
85,  p.  70, — observed  that  '^he  thought  there  was  no  serious  diffi- 
culty in  coming  to  the  conclusion  that  the  act  recognizes  no 
will  as  sufficiently  signed,  unless  it  appears  affirmatively  from 
the  position  of  the  signature,  as  at  the  foot  or  end,  or  from 
some  other  internal  evidence  equally  convincing,  that  the  tes- 
tator designed  by  the  use  of  the  signature  to  authenticate  the 
instrument" 

It  appears  in  this  case  that  the  instrument  propounded  was 
in  the  handwriting  of  the  deceased;  that  it  was  written  on  a 
sheet  of  letter-paper,  the  body  of  the  writing  commencing  on 
the  first  page  and  ending  about  the  middle  of  the  next;  that 
the  paper  was  folded  so  that  the  third  page  was  outside;  that 
after  the  death  of  the  deceased  the  paper  was  found  in  a  pocket- 
book  in  a  trunk  of  the  deceased;  that  there  were  bonds,  re- 
ceipts, and  other  papers  in  the  pocket-book;  that  when  found 
the  paper  was  folded  up  in  the  form  of  a  letter,  and  the  words 
**  David  M.  Roy's  will "  indorsed  on  the  back,  being  about  the 
middle  of  the  third  page  when  the  paper  is  unfolded.  The 
words  indorsed  were  in  the  handwriting  of  the  deceased. 
The  name  of  the  deceased  is  not  signed  at  the  foot  or  end  of 
the  writing.  A  date  is  attached,  and  after  the  date  a  clause 
added  appointing  an  executor.  The  instrument  does  not  pro- 
fess to  dispose  of,  nor  does  it  appear  that  it  does  dispose  of,  the 
whole  of  his  estate;  and  it  has  no  residuary  clause.  Upon 
this  proof,  the  case  is  nearly  alike  to  the  case  of  Ramsey  v. 
Ramuyj  18  Gratt.  664  [70  Am.  Dec.  438].  The  will  there  had 
no  more  of  the  marks  of  a  complete  and  concluded  act  than 
this.  In  that  case,  he  declared  he  thereby  made  his  last  will 
and  testament  in  the  manner  and  form  following.  The  will 
disposed  of  all  his  estate,  appointed  an  executor  to  that,  his 
last  will  and  testament,  and  revoked  all  former  wills,  and  was 
dated.  It  was  carefully  preserved,  was  found  in  the  pocket- 
book  of  the  deceased  locked  up  in  his  drawer,  folded  up  in  the 
fixrm  of  a  letter  and  sealed  with  a  wafer,  but  without  indorse- 
ment ot  any  kind. 

It  is  insisted,  however,  in  this  case,  that  the  indorsement  on 
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the  third  page  in  these  words  "  David  M.  Roy's  will,"  proved 
to  be  in  the  handwriting  of  the  deceased,  amounted  to  a  sign- 
ing in  such  manner  as  to  make  it  manifest  that  the  name  was 
intended  as  a  signature  to  give  authenticity  to  the  paper.  Or 
if  rt  cannot  be  regarded  as  a  signature,  that  it  was  intended 
to  recognize  the  signature  of  the  name  in  the  body  of  the  will 
as  a  signing. 

The  argument  presupposes  that  the  deceased  was  aware  of 
the  necessity  of  a  signing  to  give  it  authenticity,  and  to  show 
that  it  was  a  final  and  concluded  act.  If  so  it  is  very  im- 
probable that  he  would,  instead  of  signing  his  name  at  the  end 
of  the  writing  in  the  usual  manner,  have  written  it  on  the  mid- 
dle of  the  next  page,  leaving  two  half-pages  blank  from  where 
the  writing  terminated  in  the  middle  of  the  second  to  the 
middle  of  the  third  page, — a  space  to  have  written  as  much 
nearly  as  was  written  in  the  body  of  the  instrument, — or  that 
he  should  have  indorsed  these  words  on  the  paper  for  the  pur- 
pose of  making  it  manifest  that  the  name  in  the  body  of  the 
instrument  was  intended  as  a  signature,  when  the  name  itself 
written  at  the  end  of  the  instrument  would  have  concluded  all 
inquiry  as  to  the  intention. 

May  it  not  rather  be  inferred  that  the  paper  was  a  draught 
for  further  consideration?  It  seems  that  the  instrument  was 
not  regarded  as  final  when  the  date  was  added,  for  the  clause 
appointing  the  executor  follows  immediately  thereafter,  and 
the  instrument  may  have  been  left  in  its  present  condition 
with  the  view  of  adding  new  provisions  as  they  occurred  to  his 
mind,  as  was  the  case  in  respect  to  the  clause  appointing  his 
executor.  It  is  an  unusual  mode  of  signing  or  authenticating 
a  paper  as  a  concluded  act,  by  indorsing  the  name  of  the  per- 
son executing  it  on  the  back.  Such  indorsement  is  usually 
made  as  a  label  or  mark  to  distinguish  it  from  other  papers, 
and  probably  it  never  occurred  to  the  deceased  that  it  was  to 
have  any  other  function  in  this  case.  It  is  at  the  most  equivo- 
cal, and  being  so,  is  ruled  by  the  case  of  Ramsey  v.  Ramsey^ 
13  Gratt.  664  [70  Am.  Dec.  438]. 

In  olograph  wills,  there  is  no  publication  by  the  signing  and 
acknowledgment,  and  the  attestation  of  witnesses  in  the  man- 
ner prescribed  by  the  statute;  the  signing  is  the  only  evidence 
that  it  is  a  final  and  concluded  act.  In  an  instrument  pur- 
porting to  be  an  attested  will,  the  proof  must  come  up  to  the 
requisitions  of  the  law;  the  court  cannot  dispense  with  any  of 
the  formalities  made  essential  by  the  act.    In  England,  the 
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fiigning  at  the  foot  or  end  is  alone  the  index  of  intention  by 
the  statute  of  Victoria;  and  the  manifest  intention  of  the  sig- 
nature, wherever  placed,  is  the  rule  in  Virginia;  and  as  was 
said  in  Ramsey  v.  Ramsey,  13  Gratt.  664  [70  Am.  Dec.  438],  it 
was  intended  by  our  legislature  to  furnish  a  rule  in  respect  to 
the  signature,  which,  whilst  it  would  have  all  the  certainty 
of  the  British  statute,  would  yet  let  in  wills,  which  though 
not  signed  at  the  foot  or  end  might  be  signed  in  such  a  man- 
ner as  to  afford  internal  evidence  of  authenticity  equally  con- 
vincing. The  indorsement  here  does  not  furnish  such  inter- 
nal evidence,  and  I  therefore  think  the  circuit  court  erred  in 
admitting  the  paper  to  probate. 

The  sentence  should  be  reversed,  with  costs;  and  this  court 
proceeding  to  give  such  sentence  in  the  premises  as  the  circuit 
court  should  have  given,  it  is  further  declared  that  the  paper- 
writing  aforesaid,  propounded  for  probate  as  and  for  the  last 
will  and  testament  of  said  David  M.  Roy,  deceased,  has  not 
been  signed  by  the  deceased,  or  by  some  other  person  in  his 
presence  and  by  his  direction,  so  as  to  make  it  manifest  that 
the  name  was  intended  as  a  signature,  and  that  probate  of  the 
paper  be  refused;  and  that  the  costs  of  both  parties  in  said 
circuit  court  be  a  charge  on  and  to  be  paid  out  of  the  estate 
of  said  decedent. 

MoNcuRE,  J.,  dissented. 

Judgment  reversed. 


SiONDfo  Olographio  Will.  — In  maintMning  the  doctrine  that  the  name 
of  the  testator  at  the  oommencement  of  an  olographic  will  ia  not  of  itself  a 
sufficient  signing,  the  principal  case  follows:  WcUier  ▼.  WaUer,  42  Am.  Deo. 
664,  and  Ramsey  y.  Ramsey's  Ek*r,  70  Id.  438.  As  to  what  is  a  sufficient 
signing,  see  Laffrave  v.  Merle,  52  Id.  689,  and  note  692. 

Expenses  or  Propoukdino  Paper  for  Probate  as  a  will  are  not  a  proper 
charge  against  the  estate  when  the  executor  incnrs  the  expenses  in  a  fraitle« 
attempt  to  establish  the  will  while  there  are  within  his  knowledge  good 
grounds  against  its  validity;  but  if  the  executor  propounded  the  will  bona 
JSde,  and  after  incurring  such  expenses,  resigned  the  trust  without  making 
payment,  the  succeeding  administrator  may  pay  reasonable  costs  and  expenses 
of  propounding  will  for  probate,  and  charge  the  estate  therewith.  The  right 
to  charge  the  estate  with  such  expenses  is,  howeyer,  limited  to  proper  ex- 
penses incurred  in  a  fair  and  lawful  trial,  and  does  not  embrace  money  paid 
to  silence  opposition  to  the  establishment  of  the  will:  Hendermm  t.  SimmoiM^ 
70  Am.  Deo.  690,  and  note  605. 
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In  bb  Wehlttz. 

[lA  Wncoir8i]i.4lt.] 

km  ov'OovaoHH  ov  Jult  17, 1862,  AuTHOBimro  Piammr  to  wakm  tt« 
neoeaaiy  rnlei  and  r^gaUticnu  for  drafting  the  iiuliti%  in  omm  vImm 
tfatt  lawB  of  the  itotet  hare  not  made  a  luffident  provkioii  for  tha*  par* 
pota,  isvilid. 

KajOR  Statk  Bxnro  Sovxbxzov,  xxoept  aa  to  Mattzbs  ref enad  to  tha  g«i^ 
end  government^  may,  at  an  nndoabted  resolt  of  that  sovereignty,  ocular 
■neh  ri^ta  of  dtiMnBhip  as  it  pleases,  so  far  as  it  relates  to  itself  only. 

FowsB  18  Dblboatid  to  Ck>V0Bi88  to  pass  nniform  nataraliaation  law%  and 
is  ezclosiye  in  its  character.  Therefore,  no  state  can  confer  righto  el 
dtiawnahip  upon  an  alien  who  has  not  complied  with  the  laws  of  Congreaa^ 
so  as  to  make  him  a  citiaen  of  the  United  Stotes,  and  entitled  to  the  righto 
and  privileges  goaranteed  to  eitiaens  by  the  federal  oonstitation. 

BviiNnrT  FoBSioNiB  of  WaoDiraDr  Who  his  Dbola»»p  his  intantiMi  to 
beoome  a  dtiaen  of  the  United  Stotes  under  the  natoralisatien  lava  of 
OoDgreaa,  thereby  becomes  a  citiaen  of  the  former  stats. 

Bhbxnt  Auzh  Who  hab  DaoLABXD  his  Intimtion  to  become  a  eitiaBn  el 
the  United  Stotea^  who  has  taken  oat  his  first  natorslittim  papssa^  and 
has  ezerdsed  the  right  of  roting  nnder  the  constitotien  and  laws  of  W» 
eoosin,  is  liable  to  be  drafted  into  the  nulitia  of  the  United  Stotsa^ 

Certiorari.    The  opinion  sufficiently  states  the  fiMSts. 

BmUh  and  CotzhauBen^  for  the  petitioner. 

W,  Smithy  attomey^eneral^  for  the  respondent. 

By  Court,  Paine,  J.  This  matter  was  decided  by  a  court 
commissioner  of  Milwaukee  County,  who  made  an  order  di»* 
charging  the  petitioner,  and  it  has  been  brought  here  by  a  writ 
of  eeriiorarL 


Jan.  1863.]  In  re  Wehlitz.  701 

We  have  already  decided  in  the  application  of  Frederick 
Griner,  16  Wis.  423,  for  a  writ  of  habeas  corpuSj  that  the  act 
of  CongresB  of  July  17,  1862,  authorizing  the  President  to 
make  the  necegsary  rules  and  regulations  for  drafting  the 
Dodlitia  in  cases  where  the  laws  of  the  states  had  not  made  a 
sufficient  provision  for  that  purpose,  was  valid.  The  only 
question  left,  then,  to  be  determined  in  this  case  is,  whether  a 
resident  of  this  state  who  was  a  native  of  a  foreign  country, 
but  who  had  declared  his  intention  to  become  a  citizen  of  the 
United  States,  and  taken  out  his  first  papers  in  accordance 
with  the  law  of  Congress,  and  had  exercised  the  right  of  voting 
under  the  constitution  and  laws  of  this  state,  all  of  which  was 
true  of  the  petitioner,  was  liable  to  be  drafted. 

The  decision  of  this  question  depends  upon  the  meaning  of 
the  several  acts  of  Congress  and  the  laws  of  this  state,  in  re- 
gard to  the  militia.  For  it  has  been  the  policy  of  the  general 
government  in  all  of  its  legislation  hitherto  upon  this  subject, 
to  trust  so  much  to  the  action  of  the  states,  that  it  becomes 
necessary  to  consider  the  entire  system  of  legislation,  both 
state  and  federal,  to  have  a  correct  understanding  of  the  laws 
of  either. 

The  act  of  Congress  providing  for  the  organization  of  the 
militia,  approved  May  8, 1792,  designated  as  the  persons  to  be 
enrolled  "every  free,  able-bodied,  white  male  citizen  of  the  re- 
spective states,  resident  therein,  etc."  Prior  to  1858,  the  law 
of  this  state  provided  that  "every  free,  able-bodied,  white  male 
person  who  has  resided  within  this  state  one  month,  and  is 
between  the  ages  of  eighteen  and  forty-five,  shall  be  onroUed 
in  the  militia,  etc":  R.  S.  1858,  sec.  5,  c.  31.  But  section  1 
of  chapter  87  of  the  general  laws  of  1858,  which  is  foimd  as  a 
part  of  the  chapter  just  referred  to,  designated  as  those  who 
should  be  liable  to  military  duty  "all  able-bodied,  white  male 
citizens,  etc." 

The  act  of  Congress  of  July  17,  1862,  before  referred  to, 

provided  that  in  all  cases  the  enrollment  should  "include  all 

able-bodied  male  citizens,  etc."    It  thus  appears  that  ii  the 

aws,  both  of  this  state  and  the  United  States,  now  in  force, 

he  word  "citizen"  is  used  as  descriptive  of  the  persons  liable 

o  enrollment  in   the  militia.    The  decision  must  therefore 

depend  upon  the  meaning  of  that  word. 

The  commissioner  decided  that  it  meant  only  those  who 
were  full  citizens  of  the  United  States.  But  before  that  con- 
clusion can  be  adopted,  it  will  be  necessary  to  inquire  whether 
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the  word  has  any  other  well-recognized  meaning,  not  neces- 
sarily including  the  full  rights  of  citizenship  of  the  United 
States,  and  if  so,  then  to  determine  in  which  sense  it  was  used 
in  these  laws.  That  it  has  such  another  meaning  must  be 
admitted.  Under  our  complex  system  of  government,  there 
may  be  a  citizen  of  a  state  who  is  not  a  citizen  of  the  United 
States  in  the  full  sense  of  the  term.  This  result  would  seem 
to  follow  unavoidably  from  the  nature  of  the  two  systems  of 
government.  Each  state  being  sovereign,  except  as  to  matters 
referred  to  the  general  government,  may,  as  an  imdoubted 
result  of  that  sovereignty,  confer  such  rights  of  citizenship  as 
it  pleases,  so  far  as  it  relates  to  itself  only.  But  the  power 
having  been  delegated  to  Congress  to  pass  uniform  naturaliza- 
tion laws,  and  it  being  exclusive  in  its  character,  no  state  can 
confer  such  rights  of  citizenship  upon  an  alien  who  has  not 
complied  with  the  laws  of  Congress,  so  as  to  make  him  a  citi- 
zen of  the  United  States,  and  entitled  to  the  rights  and 
privileges  guaranteed  to  citizens  by  the  federal  constitution. 

This  doctrine  has  been  recently  very  clearly  stated  by  the 
supreme  court  of  the  United  States  in  the  Dred  Scott  Case,  19 
How.  405,  in  which  the  question  was,  whether  a  negro  could 
be  a  citizen  of  a  state,  within  the  meaning  of  the  constitution 
of  the  United  States,  so  as  to  be  entitled  to  sue  in  the  federal 
courts;  that  court  said:  '^  In  discussing  this  question,  we  most 
not  confound  the  rights  of  citizenship,  which  a  state  may  con- 
fer within  its  own  limits,  and  the  rights  of-  citizenship  as  a 
member  of  the  Union.  It  does  not  by  any  means  follow,  be- 
cause he  has  all  the  rights  and  privileges  of  a  citizen  ot  a 
state,  that  he  must  be  a  citizen  of  the  United  States.  He  may 
have  all  the  rights  and  privileges  of  the  citizen  of  a  state,  and 
yet  not  be  entitled  to  the  rights  and  privileges  of  a  citizen  in 
any  other  state.  For  previous  to  the  adoption  of  the  consti- 
tution of  the  United  States,  every  state  had  the  undoubted 
right  to  confer  on  whomsoever  it  pleased  the  character  of  a 
citizen,  and  to  endow  him  with  all  its  rights.  But  this  char- 
acter of  course  was  confined  to  the  boundaries  of  the  state, 
and  gave  him  no  rights  or  privileges  in  other  states  beyond 
those  secured  to  him  by  the  laws  of  nations  and  the  comity  of 
states.  Nor  have  the  several  states  surrendered  the  power  of 
conferring  these  rights  and  privileges  by  adopting  the  consti- 
tution of  the  United  States.  Each  state  may  still  confer  them 
upon  an  alien,  or  any  one  it  thinks  proper,  or  upon  any  class 
or  description  of  persons;  yet  he  would  not  be  a  citizen,  in 
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the  sense  in  which  that  word  is  used  in  the  constitution  of  the 
United  States,  nor  entitled  to  sue  as  such  in  one  of  its  courts, 
nor  to  the  privileges  and  immunities  of  a  citizen  in  the  other 
states.  The  rights  which  he  would  require  would  be  restricted 
to  the  state  which  gave  them.  The  constitution  has  conferred 
on  Congress  the  right  to  establish  a  uniform  rule  of  naturaliza- 
tion, and  this  right  is  evidently  exclusive,  and  has  always 
been  held  by  this  court  to  be  so;  consequently,  no  state  since 
the  adoption  of  the  constitution  can,  by  naturalizing  an  alien, 
invest  him  with  the  rights  and  privileges  secured  to  a  citizen 
of  a  state  under  the  federal  government,  although  so  far  as 
the  state  alone  was  concerned  he  would  undoubtedly  be  enti- 
tled to  the  rights  of  a  citizen,  and  clothed  with  all  the  rights 
and  immunities  which  the  constitution  and  laws  of  the  state 
attached  to  that  character." 

The  power  of  a  state  to  confer  a  right  of  citizenship,  so  far 
as  it  alone  is  concerned,  and  which  does  not  amount  to  a  full 
citizenship  of  the  United  States,  could  not  be  more  plainly 
stated  than  it  is  in  the  above  extract.  It  is  true,  however, 
that  further  on  in  the  opinion,  on  page  422,  the  court  says: 
'^So,  too,  a  person  may  be  entitled  to  vote,  by  the  law  of  a  state, 
who  is  not  a  citizen  even  of  the  state  itself;  and  in  some  of  the 
states  of  the  Union,  foreigners  not  naturalized  are  allowed  to 
vote;  and  the  state  may  give  the  right  to  free  negroes  and 
mulattoes,  but  that  does  not  make  them  citizens  of  the  state, 
and  still  less  of  the  United  States."  Still,  what  is  here  said 
does  not  detract  at  all  from  the  broad  doctrine  stated  in  the 
former  extract.  It  means  no  more  than  this:  that  the  state 
may  confer  the  right  to  vote  without  necessarily  making  those 
on  whom  it  is  conferred  citizens  of  the  state  even.  This  may 
possibly  be  true;  but  the  power  of  the  state  being  conceded  to 
confer  the  rights  of  citizenship  within  itself  upon  whomsoever 
it  pleases,  the  question  whether  it  has  done  so  or  not  is  a  mere 
question  of  intention,  to  be  determined  by  a  proper  construction 
of  its  own  constitution  and  laws,  and  one  also  which  the 
supreme  tribunal  of  each  state  is  to  determine  for  itself.  This 
being  so,  although  it  may  be  possible  for  the  state  to  confer 
the  right  of  voting  on  certain  persons  without  making  them 
citizens,  yet  I  should  think  it  would  require  very  strong  evi- 
dence of  a  contrary  intention  to  overcome  the  inference  of  an 
intention  to  create  a  citizenship  when  the  right  of  Bu£frage  is 
conferred.  The  remarks  of  Justice  Curtis,  in  his  dissenting 
opinion  in  the  Dred  Scott  Case^  19  How.  681,  states  the  true 
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effect  which  ought  to  be  given  to  the  existence  of  this  right 
He  says:  "But  further,  though,  as  I  shall  presently  more  fully 
state,  I  do  not  think  the  enjoyment  of  the  elective  frfinchise 
essential  to  citizenship,  there  can  be  no  doubt  it  is  one  of  the 
chiefest  attributes  of  citizenship,  under  the  American  constitu- 
tion; and  the  just  and  constitutional  possession  of  this  right  is 
decisive  evidence  of  citizenship.  The  provisions  made  by  a 
constitution  on  this  subject  must,  therefore,  be  looked  to  as 
bearing  directly  upon  the  question  what  persons  are  citizens 
under  that  constitution."  Indeed,  it  is  often  used  in  a  general 
sense  as  meaning  only  a  permanent  resident.  That  is  one  of 
the  definitions  given  by  Webster.  So  in  Field  v.  Andreon^  7 
Md.  209,  it  was  held  that  a  resident  alien  who  had  not  declared 
his  intentions,  and  was  entitled  to  no  political  rights  under 
the  laws  of  the  state,  was  still  a  '^  citizen  *'  within  the  meaning 
of  the  attachment  laws  of  that  state  against ''  absconding  citi- 
zens." Yet  it  is  true  that  in  a  political  sense  the  word  ''  citizen" 
implies  the  possession  of  political  rights.  But  the  rights  of 
voting  and  holding  office  are  always  given  as  the  most  com- 
plete and  perfect  attributes  of  citizenship.  Thus  Webster  gives 
the  following  definition:  "In  the  United  States,  a  person,  native 
or  naturalized,  who  has  the  privilege  of  exercising  the  elective 
franchise,  or  the  qualifications  which  enable  him  to  vote  for 
rulers,  and  to  purchase  and  hold  real  estate."  Bouvier's  defi- 
nition is  as  follows:  "One  who,  under  the  constitution  and 
laws  of  the  United  States,  has  a  right  to  vote  for  representa- 
tives in  Congress,  and  other  public  officers,  and  who  is  quali- 
fied to  fill  offices  in  the  gift  of  the  people."  Burrill  gives  the 
same  definition. 

Bearing  in  mind,  then,  that  the  inquiry  relates  only  to  such 
rights  of  citizenship  as  this  state  could  confer,  with  respect  to 
itself  alone,  how  should  it  be  determined  upon  our  constitu- 
tion with  respect  to  the  class  of  persons  to  which  the  petitioner 
in  this  case  belongs.  The  answer  must  be,  that  there  is  no 
room  for  doubt,  that  it  was  the  intention  to  confer  upon  such 
persons,  as  far  as  it  was  possible  for  the  state  to  do  so,  the  full 
rights  of  state  citizenship.  In  the  first  place,  those  persons 
had  an  equal  voice  with  any  other  citizens  in  establishing  the 
constitution  itself.  By  section  9,  article  14,  they  were  author- 
ized to  vote  upon  its  adoption  or  rejection.  By  the  article  on 
suffrage,  they  are  made  qualified  electors,  and  are  eligible  to 
all  offices,  except  as  governor,  lieutenant-govemoTy  or  judges. 
If  the  granting  of  these  rights,  the  right  to  participate  in 
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eetabliahing  the  very  framework  of  the  govenuneaty  of  an 
equal  voice  in  choosing  all  officers  under  it,  and  the  right  ta 
hold  all  offices,  with  a  very  few  exceptions,  does  not  indicala 
an  intention  to  create  them  citizens  of  the  state,  it  is  difficult 
to  imagine  from  what  such  an  intention  could  be  inferred. 
This  distinction  between  citizenship  of  the  state  and  of  the 
United  States,  is  also  very  clearly  implied  in  several  provis- 
ions, both  of  the  constitution  and  laws  of  this  state.  There^ 
wherever  the  full  right  of  citizenship  of  the  United  States  is 
intended,  it  is  so  expressed,  as  in  respect  to  the  office  of  gov- 
ernor, lieutenant-governor,  or  judge,  it  is  provided  that  no  per- 
son shaU  be  eligible  "who  is  not  a  '^  citizen  of  the  United  States^" 
This  form,  of  expression  never  would  have  been  used  if  it  had 
been  supposed  that  no  person  could  be  &  citizen  of  the  state 
without  being  also  a  citizen  of  the  United  States.  In  thai 
case,  the  word  ^'  citizen "  alone  would  have  been  used.  An 
instance  of  this  kind  is  found  in  the  Bill  of  Bights,  section  15,, 
which  provides  that ''  no  distinction  shall  ever  be  made  by  law 
between  resident  aliens  and  citizens^  in  reference  to  the  posses- 
sion, enjoyment,  or  descent  of  property."  Now  it  seems  very 
clear  that  the  words  ''  resident  aliens,"  as  here  used,  were  not 
intended  to  include  those  who  had  declared  their  intentions  to 
become  citizens,  and  thereby  become  entitied,  under  the  con* 
stitution,  to  all  the  rights  of  citizenship  before  referred  to. 
The  framers  would  hardly  have  assumed  that  any  distinction 
would  have  been  made  against  them  in  respect  to  rights  of 
property.  But  this  provision  was  intended  for  the  benefit  of 
those  who  were  resident  aliens  simply,  and  all  who  were  en- 
titied to  political  rights  were  included  by  the  word  "  citizens," 
which  meant  only  citizens  of  this  state. 

So  also  the  second  section  of  the  article  on  suffirage^  which 
provides  that  no  person  ^^  convicted  of  treason  or  felony  shall 
be  qualified  to  vote  at  any  election  unless  restored  to  civil 
rights,"  clearly  assumes  that  any  elector  under  the  constita- 
tion  may  be  guilty  of  treason  against  the  state;  but  ha  could 
not  be  gmlty  of  treascm  unless  a  citizen.  And  if  this  class  of 
persons  are  not  citizens  they  might  levy  war  against  this  state 
and  adhere  to  its  enemies;  though,  perhaps,  filling  at  the  same 
time  some  oi  its  highest  offices,  and  yet  not  be  punishable  for 
treason;  a  position  in  which  it  cannot  be  assumed  that  any 
government  would  intoitionally  place  itselfl  It  ia  also  worthy 
of  remark,  that  although  the  state  cannot  make  such  persona 
full  citizens  of  the  United  States*  yet  by  making  tbem  eleo- 
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tors  of  the  state,  it  thereby  gives  them  an  equal  voice  with  any 
other  citizen,  in  choosing  senators  and  representatives  in  Con- 
gress, and  also  in  choosing  the  President  and  Vice-President 
of  the  United  States.  For,  by  the  constitution  of  the  United 
States,  representatives  are  chosen  by  the  ''  qualified  electors  of 
the  most  numerous  branch  of  the  state  legislature."  Senators 
are  chosen  by  the  legislature,  and  presidential  electors  in  such 
manner  as  the  state  legislature  may  direct.  Notwithstanding, 
therefore,  the  constitution  conferred  upon  Congress  the  power 
of  providing  uniform  naturalization  laws;  and  notwithstand- 
ing it  must  be  admitted  that  an  alien  cannot  become  a  full 
citizen  of  the  United  States  except  by  complying  with  these 
laws, — it  must  also  be  admitted  that  the  state  may,  by  confer- 
ring upon  them  the  right  of  suffrage,  enable  them  to  have  an 
equal  voice  with  any  other  citizen  in  the  government  of  the 
United  States  itself;  and  although  they  may  not  be  full  citi- 
zens, they  may  well  be  said,  in  a  general  sense,  to  be  citizens 
even  of  the  United  States. 

Indeed,  it  was  held  in  a  memorable  instance,  fresh  in  the 
memory  of  all,  that  a  foreigner  who  had  declared  his  intentions 
under  the  laws  of  Congress,  in  the  state  of  New  York,  whose 
constitution  and  laws  did  not  confer  on  him  any  political 
rights,  or  make  him  a  citizen  of  that  state,  although  not  a  full 
citizen  of  the  United  States,  was  still  a  ^^  domiciled  citizen," 
invested  with  a  national  character  as  such,  and  entitled  to  the 
protection  of  our  government  abroad.  And  Congress  awarded 
a  medal  to  the  gallant  commander,  Ingraham,  who  so  promptly 
extended  that  protection  to  the  Hungarian  exile,  who  had  de* 
clared  his  intention  to  become  a  citizen  of  the  United  States. 
The  following  extract  from  a  letter  of  Secretary  Marcy,  in  the 
correspondence  which  followed,  is  not  inappropriate  to  the 
present  discussion.  He  says:  "This  right  to  protect  persons 
having  a  domicile,  though  not  native-born  or  naturalized  citi- 
zens, rests  on  the  firm  foundation  of  justice,  and  the  claim  to 
be  protected  is  earned  by  considerations  which  the  protecting 
power  is  not  at  liberty  to  disregard.  Such  domiciled  citizen 
pays  the  same  price  for  his  protection  as  native-bom  or  natu- 
ralized citizens  pay  for  theirs.  He  is  under  the  bonds  of 
allegiance  to  the  country  of  his  residence,  and  if  he  breaks 
them,  incurs  the  same  penalties;  he  owes  the  same  obedience 
to  the  civil  laws,  and  must  discharge  the  duties  they  impose 
on  him;  his  property  is  in  the  same  way,  and  to  the  same  ex- 
tent, liable  to  contribute  to  the  support  of  the  government;  in 
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war  he  shares  equally  with  them  in  the  calamities  which  may 
befall  the  country;  his  services  may  be  required  for  its  defense; 
his  life  may  be  periled  and  sacrificed  in  maintaining  its  rights 
and  vindicating  its  honor.  In  nearly  all  respects,  his  and 
their  condition,  as  to  the  duties  and  burdens  of  government, 
are  undistinguishable."  If  this  is  true  in  respect  to  the  rela- 
tion between  the  government  of  the  United  States  and  a  for- 
eigner, who  has  declared  his  intention  to  become  a  citizen,  in 
a  state  which  does  not,  for  that  reason,  confer  on  him  any 
political  rights,  it  is  much  more  true  in  a  case  where  a  state 
does  confer  upon  such  person  the  rights  of  citizenship  and  the 
qualifications  of  an  elector,  thereby  making  him  also  an  elector 
of  the  United  States,  and  entitled  to  a  voice  in  choosing  its 
highest  officers.  And  upon  the  question  of  state  citizen- 
ship, between  the  state  and  such  person,  so  far  as  it  is  possible 
for  the  state  to  create  state  citizenship,  there  is  no  room  for. 
doubt  If,  then,  the  liability  of  this  petitioner  to  be  drafted 
depended  upon  the  meaning  of  the  word  ^'citizen  "  in  our  state 
law,  I  should  have  no  hesitation  in  saying  that  he  was  liable. 
In  this  act,  the  word  "citizen"  only  is  used,  but  where  the 
legislature  intends  full  citizens  of  the  United  States,  they  say 
so.  Thus,  in  the  law  concerning  jurors,  it  is  provided  that 
none  shall  be  drawn  who  are  not  "citizens  of  the  United  States." 
A  good  reason  for  this  discrimination  is  found  in  the  fact  that 
jurors  are  drawn  by  lot;  and  while  persons  who  have  declared 
their  intentions  are  made  electors,  and  allowed  to  hold  office, 
yet  it  might,  perhaps,  be  safely  assumed  that  no  person  not 
competent  would  be  elected  to  office.  But  many  foreigners 
who  come  here  are  not  only  unacquainted  with  our  laws  and 
modes  of  proceeding,  but  ignorant  also  of  our  language;  and 
jurors  being  drawn  by  lot,  if  all  were  liable  to  be  drawn 
as  soon  as  they  had  declared  their  intentions,  many  might  be 
drawn  who  were  wholly  unable  to  discharge  the  duties.  Hence 
this  discrimination  in  the  law  on  that  subject;  but  no  such 
reasons  exist  why  these  persons  should  not  share  the  burdens 
of  the  common  defense;  therefore,  the  militia  law  drops  the 
language  which  is  used  when  a  full  citizenship  of  the  United 
States  is  intended,  and  provides  that  all  able-bodied  "citi- 
zens" shall  be  liable  to  military  duty.  This  change  of  phrase- 
ology was  not  accidental  or  unmeaning,  but  was  entirely  based 
upon  the  well-understood  distinction  between  a  citizen  of  the 
Btat«  merely,  and  a  citizen  of  the  United  States.  The  commis- 
sioner who  decided  this  case  below  considered  the  change  in 
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our  law  from  the  word  '^person"  to  the  woffd  "cituen"  as  yery 
important,  and  aa  having  been  done  with  the  intention  to  ex- 
clude parsons  who  had  declared  their  intentions.  But  that 
change  is  easily  accounted  for,  without  assuming  any  such 
purpose.  The  word  '' person,"  in  the  old  law,  would  have  in- 
cluded aliens  who  had  not  declared  their  intentions  at  alL  It 
was  to  exclude  them  that  the  change  was  made;  and  it  does 
not  at  all  warrant  the  conclusion  that  the  legislature  designed 
to  exclude  all  who  were  not  full  citisens  of  the  United  States. 
On  the  contrary,  by  omitting  the  language  with  which  that 
intention  is  always  expressed,  it  appears  clearly  that  they  had 
DO  such  purpose.  And  I  think  the  word  ^'citizen"  was  used 
in  the  acts  of  Congress  in  the  same  sense.  The  original  act 
of  1792,  as  already  shown,  provided  for  the  enrollment  of  all 
^able-bodied  white  male  dtixens  of  the  respective  states." 
This  language  expressly  refers  to  a  citizenship  of  the  states; 
and  although  the  same  language  might  sometimes  be  con- 
atrued  to  mean  only  such  a  state  citizenship  as  brought  the 
party  within  the  full  meaning  of  all  the  constitutional  provis- 
ions of  the  United  States,  yet  the  very  nature  of  the  subject- 
matter  of  this  law  seems  to  me  fully  to  exclude  any  such 
intention*  It  was  a  question  merely  as  to  what  persons  should 
be  liable  to  share  the  burdens  of  the  common  defense;  and  as 
between  the  state  and  all  persons  who,  by  its  constitution  and 
laws,  were  made  citizens  of  it,  there  can  be  no  doubt  that  all 
HBUch  persons  ought  to  share  the  burdens  equally.  And  there 
is  no  ground  for  supposing  that  Congress  intended,  by  the 
words  ^'citizens  of  the  respective  states,"  to  exclude  any  who 
were  citizens  to  all  intents  and  purposes,  as  between  the  state 
And  them. 

This  conclusion  is  strengthened  by  the  use  of  the  word 
^' white  "  in  that  law.  The  supreme  court  oi  the  United  States, 
in  the  Dred  Seott  Case,  19  How.  420,  says  that  the  word  ''white" 
was  used  in  this  law  '^  to  exclude  the  African  race,  and  the 
word  'citizen'  to  exclude  unnaturalized  foreigners."  Now, 
whether  the  use  of  the  word  '^  white,"  as  qualifying  "  citiien," 
for  the  purpose  of  excluding  the  African  raoe,  would  indicate 
Chat  in  the  (pinion  of  Congress  the  African  raoe  could  not  be 
citizens  at  all,  may  perhaps  be  very  questionable.  Its  use  for 
«ach  a  purpose  would,  by  tiie  ordinary  rules  of  construinR  lan- 
guage, seem  to  impLj  that  those  who  used  it  understood  that, 
if  it  was  not  so  qualified,  the  African  raoe  might  be  included 
bj  the  word  "  dtizens."    If  that  race  ooold  not  be  oiluens  at 
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all,  they,  as  well  as  naturalized  foreigners,  would  hare  been 
included  simply  by  the  word  ^'  citizens."  But  assuming,  as 
that  court  decided,  that  the  AMcan  race  could  not  be  citizens, 
within  the  full  meaning  of  that  word,  as  used  by  the  constitu- 
tion of  the  United  States,  yet  that  they  might  be  citizens  of 
the  states,  in  that  sense  in  which  each  state  could  confer  citi* 
lenship  within  itself,  and  that  all  this  was  understood  by  the 
Congress  which  enacted  this  law,  then  the  use  of  the  word 
'^  white,"  for  the  purpose  of  excluding  the  African  race,  can 
only  be  accounted  for  upon  the  theory  that  the  word  "  citizen," 
was  not  used  in  its  fullest  constitutional  sense,  but  as  referring 
to  the  state  dtironship  before  alluded  to.  It  could  only  hare 
been  that  meaning  of  the  word  "  citizen  "  which  justified  or 
required  the  use  of  the  word  ''  white."  And  with  this  mean- 
ing, the  word  "  citizen  "  would  include  persons  in  this  state,  of 
the  class  to  which  the  petitioner  belongs. 

But  even  if  there  were  doubts  as  to  the  oorrectneiis  of  tfaia 
construction  of  the  law  of  1792,  there  can  be  none  as  to  its  cor- 
rectness when  applied  to  the  act  of  July  17, 1862,  under  which 
this  draft  took  place.  In  the  first  place,  that  act  referred  to  the 
matter  of  the  laws  of  the  several  states,  where  they  were  insuffi- 
cient. So  this,  if  this  state  had  had  a  law  sufficiently  jiroviding 
a  mode  of  drafting,  the  petitioner,  being  liable  to  enrollment  as 
a  citizen  under  our  law,  would  have  been  included.  But  it  is 
unreasonable  to  suppose  that  Congress  intended  to  allow  such 
persons  to  be  drafted  where  the  state  laws  were  sufficient,  and 
yet  to  exclude  them  by  the  word  ^^  citizen  "  in  cases  where  the^ 
President  had  to  make  rules  and  regulations  for  drafting.  In< 
this  law,  also,  the  word  '^  white  "  is  omitted,  evidentiy  for  the* 
purpose  of  removing  the  prohibition  against  the  African  raoe;^: 
for  the  twelfth  section  expressly  authorizes  the  President  to* 
receive  them  into  the  military  or  naval  service.  This  shows- 
that  the  word  *'  citizen  "  is  still  used  with  reference  merely  to- 
state  citizenship.  This  conclusion  is  strengthened  also  by  the- 
provisions  of  another  act  of  the  same  date:  Cluster  200,  Law» 
of  Congress,  vol.  12,  p.  594.  The  twenty'^rst  section  enacts 
that  any  alien  who  should  volunteer  in  the  service  of  the 
United  States,  and  be  afterwards  honorably  dischaq^  might 
become  a  citizen  of  the  United  States  without  any  previous 
declaration  of  intention,  and  without  being  required  to  prove  a 
previous  residence  of  more  than  one  year.  Can  it  be  possible 
that  Congress,  anxious  to  fill  the  armies  of  the  Union,  and 
while  passing  one  act  to  induce  entire  aliens,  who  had  never 
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declared  their  intentions  at  all,  to  enlist,  intended,  in  another 
act  passed  at  the  same  time,  to  exclude  from  liability  to  mili- 
tary duty,  by  the  use  of  the  word  "  citizen,"  those  who  had  de- 
clared their  intentions, — who  had  become  citizens  of  the  state, 
and  taken  a  part  in  the  election  of  the  highest  officers  of  the 
United  States?  They  never  could  have  had  such  an  inten- 
tion. The  word  "  citizen "  referred  to  state  citizenship,  and 
was  not  intended  to  exclude  those  of  the  class  to  whom  the 
petitioner  belongs.  The  constitutions  of  several  other  states 
have  extended  to  these  persons  rights  of  citizenship  similar  to 
those  given  by  this  state.  They  have  enjoyed  the  privileges 
and  protection  of  citizens;  they  have  filled  the  offices,  taken 
part  in  the  enactment  of  state  laws,  and  had  an  equal  voice 
with  others  in  the  election  of  the  officers  and  the  enactment  of 
the  laws  of  the  United  States.  They  have  found  free  homes 
among  us,  under  our  government  established  upon  the  princi- 
ples of  civil  and  religious  liberty,  and  equality  of  rights  among 
men.  They  have  shared  our  prosperity,  when  we  were  pros- 
perous and  happy,  and  by  every  principle  of  justice  and  every 
sentiment  of  honor,  they  ought  to  share  the  burdens  in  this 
hour  of  calamity  and  trial.  And  it  is  to  be  hoped  that  instead 
of  shrinking  from  this  high  duty,  they  may  be  no  less  willing 
to  bear  their  share  of  the  burdens  of  war  than  prompt  to  claim 
privilege  and  preferment  in  times  of  peace. 
The  order  of  the  commissioner  must  be  reversed. 

Resident  Ajliss,  Who  has  Declared  his  Inteiition  to  become  a  citi- 
sen  of  the  United  States,  and  who  has  become  a  citizen  of  the  state  of  Wis- 
consin, nnder  her  constitution  and  laws,  is  liable  to  be  enrolled  in  the  militia 
service  of  the  Unitod  States  as  a  "  citizen,"  within  the  meaning  of  the  acts  of 
Congress:  In  re  Conway  and  Gibbons,  17  Wis.  528,  citing  the  principal  case. 

Natitralization,  Power  of  Stats  Court  over:  Morgan  ▼.  Dudleif,  68  Am. 
Deo.  735. 

The  frincipal  case  is  cited  in  State  v.  Cole,  17  Wis.  674,  as  an  authority 
clearly  recognizing  the  distinction  between  a  citizen  of  the  United  Stetes  and 
a  citizen  of  the  state. 

Resident  Indian,  Who  is  Civilized,  and  does  not  belong,  or  is  not  a 
member  of  any  tribe,  who  was  born  and  has  since  resided  in  the  state  of 
Wisconsin,  becomes,  upon  arriving  at  his  majority,  and  exerdsuig  the  right 
of  Bufi&age,  a  citisen  of  the  stete:  HUgen  v.  Qumneif,  61  Wis.  66,  citing  the 
principal 
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That  Psopzbtt  is  in  Possession  of  United  States  Makshal  by  virtao  o! 
process  of  a  United  States  court,  is  an  impregnable  defense  to  an  action 
of  replevin  of  the  same  property  in  a  state  coort. 

Whsbb  State  Goitrt  Replevies  Pbopebtt  out  of  the  possession  of  an  offi- 
cer of  a  United  States  conrt  whose  jurisdiction  first  attached,  the  former 
tribunal  has  jurisdiction  to  inquire  into  the  validity  of  its  own  proceed- 
ing and  in  dismissing  the  action,  take  any  necessary  steps  to  enforce  a 
redelivery  of  the  property  to  the  officer,  who  has  been  divested  of  its 
possession  by  its  process. 

The  opinion  states  the  f&cia, 

Arnold  and  EmmonSj  for  the  appellants. 

Paine  and  PrentiaSy  for  the  respondent. 

By  Court,  Cole,  J.  This  was  an  action  of  replevin,  brought 
by  the  respondent  in  a  state  court  to  recover  possession  of 
certain  personal  property  described  in  the  affidavit.  The  appel- 
lants admitted  in  their  answer  the  taking  and  detention  of  the 
property,  but  justified  on  the  ground  that  they  took  and  de- 
tained the  same  as  marshal  and  deputy  marshal  of  the  United 
States,  by  virtue  of  an  execution  issued  out  of  the  district 
court  of  the  United  States  for  the  district  of  Wisconsin,  on 
a  judgment  rendered  in  that  court  in  favor  of  one  Garland 
against  the  respondent.  When  the  cause  came  on  for  trial  in 
the  county  court  upon  the  issue  joined,  after  the  reading  of 
the  pleadings,  the  counsel  for  the  respondent,  as  amicvs  curta^ 
suggested  to  the  court  that  it  could  not  hear  and  determine 
the  action,  but  must  dismiss  the  same  for  want  of  jurisdic- 
tion. The  respondent  had  obtained  possession  of  the  prop- 
erty by  virtue  of  this  suit,  and  it  was  admitted  that  when  the 
property  was  replevied  from  the  custody  of  the  appellants, 
they  had  seized  and  taken  it  into  their  possession  in  the  man- 
ner stated  in  their  answer.  Thereupon  the  court  dismissed 
the  suit  for  want  of  jurisdiction,  and  did  not  even  exercise  its 
power  to  order  a  return  of  the  property.  And  the  only  ques- 
tion before  us  is  the  correctness  of  this  ruling  of  the  court  be- 
low. In  support  of  this  ruling,  it  is  argued  and  insisted  that 
since  the  district  court,  by  its  legal  process,  and  in  the  exercise 
of  its  undoubted  jurisdiction,  had  obtained  possession  of  this 
property,  it  could  hold  and  finally  dispose  of  it  without  inter- 
ruption, and  that  the  state  court  had  no  power  or  authority  to 
inquire  whether  the  district  court  rightfully  had  the  custodj^ 
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of  the  property  or  not.  And  though  the  state  court  had  en- 
tertained a  suit,  and  obtained  possession  of  the  property  by  ita 
process,  yet  it  could  not  continue  its  jurisdiction  to  determine 
any  question  as  to  title  or  the  right  of  possession  of  the  prop- 
erty, nor  even  make  an  order  restoring  the  property  to  the  pos- 
session of  the  officer  from  whom  it  was  taken.  It  appears  to 
us  that  this  is  a  mistaken  view  of  the  law  upon  this  subject. 
In  Paifne  v.  DreWj  4  Bast,  523,  545,  the  doctrine  is  laid  down 
that  ^'  where  there  are  several  authorities  equally  competent  to 
bind  the  goods  of  a  party  when  executed  by  the  proper  officer, 
they  shall  be  considered  as  e£fectually  and  for  aU  purposes 
bound  by  the  authority  which  first  actually  attaches  upon 
them  in  point  of  execution,  and  xmder  which  an  execution 
shall  have  been  first  ezeouted."  ^  And  this  rale,"  sajs  Chief 
Justice  Taney,  in  delivering  his  dissenting  opinion,  in  TayUn 
V.  Carrylj  20  How.  584,  508, ''  is  one  upon  which  courts  of  con- 
current jurisdiction  have  necessarily  uniformly  acted  in  order 
to  prevent  indecorous  and  injurious  conflicts  between  courts  in 
the  administration  of  justice."  "  The  rule  is  founded,'*  says 
Justice  Grier,  in  Peck  v.  Jennessy  7  Id.  612,  625,  "  not  merefy 
in  comity,  but  on  necessity.  For  if  one  may  enjoin,  the  other 
may  retort  by  ii\]  unction,  and  thus  the  parties  be  without 
remedy;  being  liable  to  process  for  contempt  in  one,  if  they 
dare  to  proceed  in  the  other,"  The  fact,  therefore,  that  the 
property  in  controversy  was  in  the  possession  of  the  marshal, 
under  an  execution  issued  upon  a  judgment  rendered  in  the 
district  court  against  the  respondent,  famished  an  impregna- 
ble defense  to  the  action.  The  county  court  would  have  un- 
doubtedly so  decided  had  it  felt  authorized  to  inquire  into  the 
question  of  the  right  and  title  to  the  property.  But  holding 
that  it  had  no  jurisdiction  to  determine  this  question,  and 
that  it  could  render  no  judgment,  it  dismissed  the  suit,  learvi^g 
the  property  in  the  possession  of  the  respondent. 

The  result  is,  that,  though  the  state  court  entertained  juris- 
diction of  the  suit  in  the  first  instance,  and  by  its  process  tocdi 
the  property  from  the  possession  of  tiie  marshal,  yet,  having 
obtained  the  property,  it  did  not  continue  to  exercise  its  juris- 
diction and  try  the  cause  upon  its  merits,  nor  restore  the  mar- 
shal to  his  former  position.  And  this  ruling,  it  is  contended, 
is  in  confiormity  to  the  doctrine  laid  down  in  Freeman  v.  Howe, 
24  How.  450,  and  previous  decisions  of  the  federal  courtB.  We 
do  not,  at  the  present  time,  propose  to  enter  upon  an  examina* 
fion  of  those  cases.    We  have  considered  tiiem  all  attentively. 
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and  think  they  do  not  establish  any  such  principle.  They 
certaLoly  do  declare  that,  according  to  the  course  of  decision 
in  the  case  of  conflicting  authorities,  under  state  and  federal 
pxocesB,  and  in  order  to  avoid  unnecessary  collision  between 
Ihem,  the  question  as  to  which  authority  should  for  the  time 
prevail,  depends  upon  the  question,  which  jurisdiction  first 
Attached  by  the  seisuie  and  custody  of  the  property  under  its 
process.  But  we  do  not  understand  them  as  deciding  that,  if 
a  party  in  one  court  replevies  property  out  of  the  possession 
of  an  officer  of  the  jurisdiction  first  attaching,  the  former  tri- 
bunal cannot  ezendse  its  jurisdiction  to  inquire  into  the  va* 
lidity  of  its  own  proceedings,  nor  take  any  steps  to  enforce  a 
redelivery  of  the  property  to  the  officer  who  has  been  divested 
of  its  poHsesmon  by  its  process.  It  will  be  seen  at  onoe  that 
mach  a  doctrine  leads  to  anomalous  results,  and  can  only  be 
•ostained  by  tiie  dearest  authority.  And  in  this  case,  the 
least  that  can  be  said  is,  that  even  if  the  county  court  was 
right  in  holding  that  upon  the  fieu^ts  disclosed  in  the  answer, 
it  had  no  right  to  proceed  and  try  the  action  upon  the  issue 
joined,  it  flhould  at  all  events  have  made  an  order  for  the  re- 
delivery  of  the  property  to  the  marshal.  In  Lowe  v.  Brighamj 
8  Allen,  429,  it  was  held  that  after  the  diflmiHsal  of  an  action 
«f  replevin  for  want  of  a  sufficient  bond,  the  court  had  juris- 
diction to  order  judgment  for  a  return  of  the  goods  replevied, 
although  no  answer  had  been  filed.  See  also  Dawmm  v.  Weth- 
erbee^  2  Id.  461.  If  the  property  had  been  improperly  taken 
£mn  the  ponenssion  of  the  marshal  by  the  prooess  of  the  state 
«ovri,  it  wo«dd  ooem  but  right  that  that  court  riiould  restore 
the  possession.  And  we  are  very  clear  in  the  opinion  that  it 
had  power  to  do  this,  and  should  have  exercised  it 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
tiie  cause  is  remanded  for  further  proceedings. 


Rmsmr  "wtul  itot  IjUI  idb  Piuifbhtt  hold  by  u  fllH<wr  by  vfrtoeol  aa 
•zeoation:  Spring  t.  Bamrkmdt  54  Am.  Deo.  913;  JDoommi  t.  Jftuttem,  SO 
Id.  lOQ^  and  notei  to  thooo  ohoo. 

Thb  TMBtcaAL  OASB  18  OITID  with  appTOTal  m  Kmapp  t.  WhM$t  40  Wit. 
lO.  It  10  affirmod  la  Soott  ▼.  iiUmiaiH  IS  Id.  496»  when  tbo  oout  hold,  ia 
^«^'*»A"  to  tho  mliqg  in  the  principal  caae^  that  in  ladh  oaaoi»  tfao  ooert  haa 
ponrar  to  randw  a  jndgmBttt  for  tho  Taloo  of  tho  proportj,  in  oaaa  a  retoni 
ifaariof  oaimot  to  OBdaved.  Iha  latter  oaaa  ia  eiftod  with  sifroval  in /Mb 
t.  WOeoBB,  9  06L  iSiU  Porht  r.  irAm  6  Id.  608. 
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ELeELBB  V.  NiAGABA  FiBE  InSUBANOB  CoMPANY. 

rij6  WUOOVBIK,  628.1 

CoMPLAiMT  IN  Action  on  Pouct  of  Insurancb  ib  suffide&t  when  it  allagw 
that  the  property  insured  was  damaged  by  fire  to  a  certain  amount.  It 
need  not  allege  that  the  owner  of  the  property  has  sustained  any  daai- 
age. 

Whbbb  Poliot  of  Insubanck  was  originally  issaed  to  partaien^  and  pio- 
▼ided  that  if  the  property  insored  should  be  '*  sold  or  conyeyed  without 
the  consent  of  the  company  obtained  in  writing  on  the  policy,  it  shoold 
be  void,"  a  sale  by  one  partner  to  the  other  avoids  the  policy;  bnt  i( 
after  such  sale,  the  company,  knowing  the  facts,  should  see  fit  to  waive 
the  forfeiture  and  continue  the  policy  in  force,  it  may  do  so. 

Wkkrb  Poliot  of  Insubancb  is  Issukd  to  Pabtnebs,  and  provides  that  if 
the  property  is  "  sold  or  conveyed  without  the  consent  of  the  company 
obtained  in  writing  on  the  policy,  it  shall  be  void,**  a  sale  by  one  part- 
ner to  the  other  avoids  the  policy;  but  if,  after  such  sale,  the  purcha8er» 
supposing  the  policy  to  be  still  in  force,  and  desiring  to  assign  it  to  « 
third  party,  applies  to  the  company,  through  its  agent,  for  its  oonaent^ 
and  upon  communicating  the  facts  attending  his  purchase  obtains  tlia 
consent  of  the  company  in  writing  to  the  assignment,  and  that  the  lo«^ 
if  any,  should  be  paid  to  the  assignee,  this  constitutes  a  waiver  of  the 
forfeiture,  and  continues  the  policy  in  force.  Such  consent  and  waiver 
may  be  made  by  the  agent  of  the  company  without  communication  with 
his  principal 

CoNSKNT  TO  Waiveb  OF  €k)NDiTi0N  IN  PoLiOT  of  insuiunoe  given  by  the 
general  agent  of  the  company  at  the  request  of  its  local  agent,  who  does 
not  communicate  facts  within  his  knowledge  to  the  general  agent,  binds 
the  company. 

Whkbi  Foreign  Insubancb  €k)MPANiBs  deal  habitually  with  people  throogb- 
out  the  country  through  local  agents,  every  person  is  entitled  to  assnme 
that  such  agents  are  authorized  to  receive  communications  material  to 
their  contracts  until  notified  to  the  contrary;  and  where  all  material 
&cts  are  communicated  to  such  agents,  the  company  cannot  repudiate  the 
contract,  when  some  mistake  has  been  committed,  through  which  a  loss 
may  happen. 

WwBBM  Insubancb  Polict  is  Issued  to  Two  as  Pabtnxbs,  and  contains 
a  condition  that  it  shall  become  void  if  conveyed  without  the  written 
oonaent  of  the  company,  if,  after  a  sale  by  one  of  the  partners  to  the 
other,  the  company  revives  the  policy,  the  fact  that  the  preliminary 
proofs  of  loss  were  made  on  behalf  of  the  purchasing  partner  alone  con- 
stitutes no  objection  to  their  validity. 

Whbbe  Pouct  of  Insubancb  Containino  Condition  that  it  shall  become 
void  if  the  property  is  conveyed  without  the  written  consent  of  the  com* 
pany  is  issued  to  two  as  partners,  one  of  whom  purchases  without  such 
consent,  and  after  the  dissolution  of  the  partnership  executes  an  assign- 
ment  to  a  third  party  in  the  name  of  the  firm,  subsequent  to  which  the 
company,  by  consent  of  all  concerned,  alters  the  policy  so  as  to  make 
the  loss,  if  any,  payable  to  the  assignee,  the  latter  may  maintain  an 
action  on  the  policy  without  proving  the  assignment. 

8uOH  Misbbpbesbntation  of  Valub  of  Pbopebtt  Insubxd  as  would  in- 
fluence the  insurer,  and  without  which  the  policy  would  not  have 
issued,  renders  it  void. 
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OouBT  IS  HOT  Bound  to  Chabok  as  to  Mattxbs  of  Factt.  — This  mle  ap- 
plies where  the  court  refuses  to  specify  in  the  charge  what  partionlar 
difference  between  the  real  and  represented  value  of  property  insured 
would  or  would  not  be  material  to  the  risk  so  as  to  avoid  the  polii^. 
Such  question  is  entirely  for  the  jury. 

The  opinion  contains  the  facts. 

Kfiowlton  and  Jdckaon^  for  the  plaintiff  in  eiror. 

Smith  and  Ordwayj  for  the  defendant  in  error. 

By  Court,  Paine,  J.  This  was  an  action  on  an  insurance 
policy,  by  which  a  flouring  mill  was  insured.  The  plaintiff 
in  error  objects,  among  other  things,  that  the  complaint  was 
fatally  defective  in  not  showing  that  the  owner  of  th^  property 
had  sustained  any  damage.  The  complaint  shows  that  the 
mill  insured  was  damaged  by  fire  to  an  amount  exceeding 
nine  thousand  dollars.  But  the  counsel  contends  that  this  is 
not  equivalent  to  an  allegation  that  the  owner  was  damaged, 
and  that  nothing  but  damage  to  the  owner  can  be  recovered 
in  this  action,  and  he  says  "  how  inanimate  property  can  sus- 
tain damage  is  not  easy  of  solution." 

Whatever  merit  this  criticism  might  have,  if  the  complaint 
were  to  be  judged  by  the  strictest  rules  of  metaphysical  pre- 
cision, we  are  still  inclined  to  think  that  ^'  under  the  code," 
the  pleading  must  be  held  sufficient.  Notwithstanding  the 
difficulty  in  the  mind  of  counsel,  the  idea  prevails  quite  gen- 
erally that  inanimate  property  may  be  damaged.  It  is  very 
common  to  hear  men  speak  of  damaged  wheat,  damaged  flour, 
damaged  cargoes,  etc.  If  a  hurricane  occurs,  they  say  that 
houses  were  damaged;  of  a  freshet,  that  the  crops  and  bridges 
were  damaged;  if  a  collision  on  the  railroad  or  lakes,  that  the 
engine  or  boat  was  badly  damaged,  etc.  The  same  language 
has  also  inadvertently,  no  doubt,  crept  into  this  policy.  In 
the  ninth  condition  of  insurance  there  is  a  provision  in  regard 
to  cases  where  ''  merchandise  or  other  personal  property  is 
partially  damaged."  So  in  the  tenth,  it  is  provided  that  in 
the  "  case  of  any  loss  or  damage  to  the  property  insured,  it 
shall  be  optional  with  the  company  to  replace  the  articles  lost 
or  damaged,"  etc.  And  the  idea  is  also  very  common  that  in 
such  cases  the  loss  to  the  owners  arises  entirely  from  the  fact 
that  their  inanimate  property  is  damaged.  However  inac- 
curate these  notions  and  forms  of  expressions  may  be,  yet  they 
prevail  so  extensively  that  we  are  satisfied  that  the  rules  of 
pleading  should  be  adapted  to  the  common  understanding  of 
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men,  and  that  where  a  complaint  on  a  policy  avers  that  t%e 
property  insured  was  damaged  by  fire,  we  must  hold  thnt  it 
Buffioiently  shows  a  loss  to  the  owner. 

The  policy  was  originally  issued  to  CoinTerse  and  Steveley  us 
partners.  It  provided  that  if  the  property  should  be  "  sold  or 
conveyed  without  the  consent  of  the  company,  obtained  in 
writing  on  the  policy,  it  should  be  void."  Converse  sold  his 
interest  to  Steveley  without  such  consent  And  the  questioiD 
was  quite  fully  discussed,  whether  such  a  sale  by  one  partner 
to  the  other  was  within  the  provision.  The  weight  of  authority 
seems  to  hold  that  it  would  be,  though  there  are  cases  contain- 
ing intimations  to  the  contrary.  And  the  same  reasons  which 
would  induce  a  company  to  protect  itself  against  a  sale  lo 
strangers  may  exist  in  a  sale  from  one  partner  to  another. 
In  making  contracts  of  insurance,  the  company  has  regard  to 
the  habits  and  character  of  the  other  contracting  parties.  If 
a  firm  is  composed,  in  part,  of  prudent,  caereful  men,  a  oompaay 
may  be  willing  to  insure  the  property  of  the  firm,  though  tfas 
others  were  of  an  entirely  diflforent  character.  But  if,  after 
this  was  done,  those  who  were  prudent  and  careful  could,  by 
selling  out  to  the  others,  leave  13ie  company  exposed  to  the  un- 
.guarded  negligence  of  the  latter,  it  might  sufibr  the  same  evil 
as  from  a  sale  to  strangers.  We  hold,  therefore,  Ihat  the  flde 
by  one  partner  to  the  other  was  within  the  provision,  and  that 
the  company  might  have  avoided  the  policy  on  that  gnHmd  if 
it  had  seen  fit. 

But  if  after  such  sale,  the  company  knowing  Ohe  fS&ct  diould 
see  fit  to  waive  the  forfeiture,  and  continue  the  policy  in  force, 
it  could  undoubtedly  do  so.  And  if  Steveley,  after  he  had  pur- 
chased the  interest  of  Converse,  supposing  the  policy  to  be 
still  in  force,  and  desiring  to  assign  it  to  this  plaintiff  as  se- 
curity in  connection  with  a  mortgage  on  the  property,  should 
apply  to  the  company  for  its  consent,  communicatmg  the  &(bt 
that  he  had  bought  out  the  interest  of  his  partner,  and  me 
company  should  then  consent  in  writing  to  the  assignment^ 
and  that  the  loss,  if  any,  should  be  payable  to  the  moitgagee, 
there  can  be  no  doubt  &at  this  would  be  a  waiver  of  the  for- 
feiture, and  continue  Hub  policy  in  force.  That  the  agent  of 
the  company  did  consent  to  this,  was  shown  on  the  trial;  bvt 
the  counsel  for  the  company  sought  to  show  what  were  <be 
powers  of  Lindsay,  the  local  agent  at  Fox  LiAe,  for  the 
pose  of  claiming  that  he  had  no  authority  ix>  oooBeitft.  B«t 
think  be  was  property  denied  the  right  to  do  «o,  for  the 
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that  the  answer  admitted  that  both  he  and  Whittaker  were 
agents  of  the  company,  and  that  they  had  given  such  consent. 
And  instead  of  alleging  that  the  consent  was  inoperative  for 
the  reason  that  they  had  no  authority  to  give  it,  it  places  the 
defiense  entirely  upon  the  ground  that  neither  of  them  had  at 
the  time  any  knowledge  of  the  fact  that  Steveley  had  bought 
the  interest  of  Converse.  This  clearly  implies  that  neither 
agent  exceeded  his  authority,  and  presents  the  single  question 
whether  the  necessary  information  was  communicated  by 
Steveley  to  make  their  consent  amount  to  a  waiver  of  the  pre- 
vious forfeiture.  This  question  was  fairly  left  to  the  jury, 
under  proper  instructions,  that  their  consent  in  the  manner  it 
WBs  given  would  continue  the  policy  in  force,  if  those  facts  had 
been  previously  communicated  to  them.  And  if  Lindsay  had 
authority  to  give  consent,  as  the  answer  clearly  implies,  and 
as  the  proof  shows  he  did  have  at  least,  though  not  when  first 
applied  to, — if  Steveley  told  him  all  that  was  necessary,  it  was 
immaterial  whether  he  communicated  anything  to  Whittaker, 
the  general  agent,  or  not,  Lindsay  having  eventually  received 
the  necessary  authority  to  act  upon  the  application, — his  action 
upon  full  knowledge  of  the  facts  amounts  to  a  complete 
waiver.  And  this  e£fect  would  not  be  defeated,  even  if  it  were 
shown  that  he  did  not  communicate  to  the  general  agent  the 
fact  of  the  sale  by  Converse  to  Steveley.  The  act  of  such  a 
local  agent,  after  his  authority  was  extended,  would  have  full 
«fEect  according  to  such  extended  authority,  even  though  he 
may  not  have  communicated  to  his  principal  everything  which 
the  latter  might  have  deemed  material  in  determining  the 
question  whether  the  authority  should  be  extended  or  not. 
Parties  dealing  with  him  in  good  feuth,  and  giving  him  all  in- 
formation they  were  bound  to  give,  would  not  be  prejudiced  by 
any  fioilure  of  his  to  state  everything  material  in  applying  to 
have  his  powers  enlarged. 

But  even  if  the  waiver  depended  entirely  on  the  consent 
given  by  the  general  agent,  which  was  given  by  altering  the 
body  of  the  policy  so  as  to  provide  that  the  loss,  if  any,  should 
be  payable  to  the  plaintiff  as  mortgagee,  there  is  great  reason 
for  holding  that  the  company  would  still  be  bound,  if  the 
necessary  facts  were  commnntcated  to  Lindsay,  the  local 
agsaif  he  having  undertaken  to  procure  consent  from  Whitta« 
k«r.  Theas  oompaniea  are  located  generally  in  other  states. 
Tbsj  send  out  their  agpnts  to  solicit  penons  ta  take  policies, 
PiiBOBS  dsaling  with  ^^M^m  «w«tiMmicftte  fK^w^  neossaity,.aliDOsl 
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eDtirely  with  these  agents.  And  where  all  material  facts  are 
communicated  to  them,  and  they  undertake  the  desired  action 
of  the  company  upon  these  facts,  there  is  much  reason  for 
holding  the  company  bound  by  their  knowledge  of  the  facts. 
There  are  cases  that  have  gone  great  lengths  in  relieving  com- 
panies from  responsibilities  for  the  acts  or  knowledge  of  their 
agents;  but  we  are  certainly  not  inclined  to  extend  such  a  rale 
any  further  than  it  can  be  shown  to  be  inflexibly  established 
by  authority.  Not  that  these  companies,  any  more  than  others, 
are  to  be  held  responsible  for  the  acts  or  mistakes  of  those  who 
are  not  their  agents;  but  they  should,  like  everybody  else,  be 
held  responsible  for  the  acts  or  knowledge  of  those  who  are 
their  agents  for  all  purposes  of  benefit  to  themselves,  and 
whose  acts  are  only  sought  to  be  repudiated  when  some  mis- 
take has  been  committed,  through  which  a  loss  might  happen. 
If  they  deal  habitually  with  people  throughout  the  country, 
through  these  local  agents,  every  person  should  be  entitled  to 
assume  that  such  agents  are  authorized  to  receive  communi- 
cations material  to  their  contracts,  until  notified  to  the  con- 
trary: Hough  V.  City  Fire  Ins.  Co,,  29  Conn.  10  [76  Am.  Dec. 
581]. 

The  objection  taken  to  the  preliminary  proofe  is  disposed  of 
by  the  decision  just  made.  If  the  company,  by  proper  con- 
sent, had  revived  the  policy  after  Steveley  acquired  the  entire 
interest  in  the  policy,  the  facts  that  the  proofs  were  made  on 
behalf  of  him  alone,  and  that  they  do  not  show  any  assign- 
ment of  interest  from  Converse  to  him,  constitutes  no  objection. 
These  facts  had  been  ki\pwn  to  the  company  long  before,  and 
it  was  wholly  unnecessary  to  explain  them  in  the  preliminary 
proofs.  Nor  does  the  fact  that  Steveley,  after  the  dissolution, 
executed  the  assignment  in  the  name  of  Converse  and  Steveley 
defeat  the  plaintifiT's  right  to  recover.  There  does  not  seem  to 
have  been  any  necessity  for  an  assignment  after  the  company, 
by  consent  of  all  concerned,  altered  the  policy  so  as  to  make 
the  loss,  if  any,  payable  to  the  plaintiff  as  mortgagee.  His 
right  then  appeared  on  the  face  of  the  instrument.  And  we 
can  see  no  reason  why  he  might  not  maintain  the  action  on 
such  a  policy  without  showing  any  assignment  at  all:  Ores- 
venor  v.  Atlantic  Fire  Ins.  Co,,  5  Duer,  517. 

It  was  also  claimed  that  the  policy  was  avoided  by  fedse 
representations  made  as  to  the  value  of  the  mill  at  the  time  it 
was  insured.  The  judge  submitted  this  question  to  the  jury, 
telling  them  that  if  there  was  '^  such  misrepresentation  of  the 
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value  of  the  property  insured,  as  would  naturally  have  influ- 
enced the  company,  and  without  which  they  would  not  have 
issued  the  policy,  then  that  ends  the  case."  This  was  a  proper 
instruction,  and  all  that  the  company  could  ask.  But  they 
asked  a  special  instruction  to  the  effect  that  if  the  jury  should 
find  that  the  property  was  not  worth  ten  thousand  dollars  into 
two  or  three  thousand  dollars,  and  that  the  company  would 
not  have  issued  the  policy  had  they  or  their  agent  known  that 
the  property  fell  this  much  short  of  the  stated  value  of  ten 
thousand  dollars,"  their  verdict  should  be  for  the  defendant. 
This  the  court  declined  to  charge,  and  we  think  properly 
enough,  although  the  proposition  is  correct  in  itself.  It  was 
properly  refused  for  the  reason  that  it  would  have  been  char- 
ging upon  matters  of  fact  to  give  it.  The  court  having  correctly 
told  the  jury  that  any  misrepresentation  material  to  the  con- 
tract would  avoid  the  policy,  rightly  left  it  to  them  to  say 
what  was  material.  He  was  not  bound  to  specify  what  par- 
ticular difference  between  the  real  and  represented  value  would 
or  would  not  have  been  material.  That  was  for  the  jury  to 
determine,  and  it  was  not  a  matter  of  law,  about  which  the 
court  was  bound  to  charge. 

We  have  not  noticed  in  order  all  the  points  and  exceptions 
of  the  defendant,  but  only  those  which  seemed  most  material. 
We  have  discovered  no  error  for  which  the  judgment  should 
be  reversed;  it  is  therefore  affirmed  with  costs. 


Whsrb  Polict  of  Insurance  Contains  Condition  against  alienation  of 
firm  property,  a  sale  by  one  partner  to  the  other  avoids  the  policy:  Finley  v. 
LycoTtiing  etc  Ins,  Co,,  72  Am.  Dec.  705,  and  note  708. 

Applicant  for  Insurance  is  not  Chargeable  with  agent's  neglect  to 
communicate  facts  to  his  company:  Beebe  v.  Barnard  elc  Ina.  Co,,  65  Am. 
Dec.  553,  and  note  557;  Campbell  v.  Merchants*  etc  Ins,  Co.,  72  Id.  825,  and 
note  331. 

Power  of  General  Insxtrange  Aoeitts:  Oloucester  Mfg,  Co.  ▼.  Howard 
F.  Ins,  Co,,  66  Am.  Dec.  376»  and  note  379»  380. 

Absionmbnt  of  Insurance,  when  Valid  and  What  Conbtitutes;  Note 
to  N,  r.  Ltfe  Ins.  Co.  ▼.  Flaek,  56  Am.  Dec.  747  et  seq.;  Hale  ▼.  Methankd 
MuL  F,  Ins.  Co,,  66  Id.  410,  and  note  413;  &Uiui  v.  City  Fire  Ins.  Co,  etc,  79 
Id.  539,  and  note  547.    Consult  these  cases  as  to  the  right  of  the  assignee. 

Material  Misrepresentation  bt  Assured  as  to  the  property  insured 
renders  the  policy  void:  Daniels  v.  Hudson  River  F,  Ins.  Co,,  59  Am  Dec.  192; 
and  note  202;  Mutual  Fire  Ins.  Co,  ▼.  DeaU,  79  Id.  673;  Clark  v.  Umon  MuL 
F,  Ins,  Co,,  77  Id.  721,  and  note  728;  Gould  v.  York  Co.  Mut.  F.  Ins,  Co.,  74 
Id.  494,  and  note  498. 

Materialitt  of  Misrepresentation  bt  Assured  is  a  question  for  the 
ivry:  Clark  ▼.  Union  MuL  F.  Ins.  Co,,  77  Am.  Deo.  721,  and  note  728. 
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Cecnnr  n  hot  Bodhd  io  Cbaboi  am  to  Vioit:  Siau  ▼.  ffcmm,  SJ 
Deo.  209;  Bev9rf^  y.  BtirlKp  54  Id.  351;  Tmok  ▼.  Xemrftt;  56  Id.  li»;  IHtni 
T.  iTiMton,  53  Id.  138. 

MmBSPBSSBiiTATiON  OF  Matkrial  Faoiv  may  avoid  the  policy  of  Inaar* 
anoe  though  not  in  writiiig,  nor  intanded  as  wamoitifli^  nor  hsnng  refc 
to  fntura  oaadifciona  of  tho  property  ao  as  to  ouaaiiiuie  oonthnuBg 
tUmi^  or  piomuaoiy  waxxantifle:  Bfom  y.  8prmg/iM  F,  S  M,  /iul  Ookp  4$ 
WiB.  673,  citing  the  principal  caee. 

Ikkocixt  MxsBxnuwBirrATiONS  bt  Ivbubxd  aa  to  Yabw  of  the  pitipeiiy 
inanred,  Imt  not  relied  npon  in  iasoing  the  policy,  do  not  aroid  the  poK^: 
MedUer  y.  Ptumkc  Int.  Ok,  S8  Wia.  G71,  mting  «he  principal  oua. 

Whkbb  P«liot  of  IsmJSLAMm,  imm&d  to  a  norti^igQr,  ocntaina  a  claav 
that  the  loaa,  if  any,  ahall  be  paid  to  a  mortgagee*  the  latter  may  bring  aa 
action  in  hit  own  name,  without  any  aangnment.  Thie  principle  appliea  at 
well  to  simple  contracts  aa  those  nnder  aeal:  Ehnbatt  y.  NbifeB^  17  Wia.  609L 
8o  where  one  for  a  YalnaUe  ooaaideratioBy  either  by  simple  oontraotor  oobi* 
tract  uider  aeal»  engytges  to  perform  aome  act  fi»  the  benafit  of  a  third  pailj, 
the  latter  may  sue  for  a  breach  of  sneh  ooatrast:  McDcuotU  y.  Lmm^  S0  VL 
175,  both  citing  the  principal  case. 

Fms  InauiiAirGx  bt  Opin  Foliot  of  fatnre  material  prodootions  of  Ite 
aasnred,  in  the  comse  of  his  business,  his  trade,  or  his  calling  as  good% 
wares,  or  merchaiidiae,  ia  valid,  and  are  upheld  to  corer  subsequent  pnwihaasi 
of  goods:  &NByer  y.  DodQe  Co.  MuL  /at.  (Uk^  87  Wis.  546^  citing  the 
palcaaa. 

817B8IQU1NT  BNOuicBBAircnB  Plackd  ON  Iksubed  Fbopbmtt  by  the 
without  notice  to  the  company,  avoid  the  policy  when  it  contains  a  provisioa 
that  if  the  property  insured  shall  be  additionally  encumbered  without  notios^ 
tha  policy  shall  be  void:  FuOer  y.  Madimm  MmL  /as.  Co.,  36  Wis.  004»  oitiag 
the  principal  case. 

Whbri  Iksubangb  AoDiTy  IH  PoagMgON  of  knowledge  of  material  fiwli 
to  the  risk,  disregards  a  written  or  printed  condition  in  the  policy  relating 
to  such  facts,  and  issues  the  policy,  the  company  ia  bound,  for  such  action  by 
the  agent  ia  deemed  a  waiver  of  the  condition;  Devme  v.  Hom€  Ima,  Ox, 
32  Wis.  477,  citing  the  principal  case. 

RaouFT  OF  Pbsmiitm  upon  Pouot  of  ImnnuNOi,  by  a  general  agent  of 
the  company  after  forfeituro  or  breach  of  condition  contained  therein,  and 
with  knowledge  of  such  breach  or  forfeiture,  is  a  waiver,  and  ao  ia  the  doiag 
of  any  other  act  by  the  agent  recogniiing  the  policy  aa  valid  and  stiQ  In 
force:  Jfiaer  v.  Pkcmke  /at.  Co.,  27  ^^a.  701,  dting  the  principal 


Crosby  v.  Roub. 

pi  Wtaoovani,  Okl 
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befara  dna^  and  without  notice^  holda  aneh  note  tea  of  any 
dafauaei  which  may  have  esdatad  againat  it  in  tha  hands  of  tl»  flnl 
holder. 

Wkxei  Oobfobation  B[oldb  Notb  Siodbid  bt  MoBvnani^  and 
its  nefotiaUa  bond  to  a  tiiiid  pac^  payaUa  to 
taohfli  tha  note  to  it^  reciting  in  tiM  bond  that  thaytharaby 
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note  and  mortgage  to  sach  third  party  as  aecority;  and  that  both  shoiild 
be  transferable  only  in  connection  with  the  bcmd,  —  this  is  a  sufficient 
indorsement  of  the  note  within  the  law  merchant  to  pass  the  legal  title. 

Patxk  or  Kbootiablb  Kotb  mat  Transiteb  the  title  without  assuming  the 
technical  liability  of  an  indorser  or  guarantor.  The  name  of  the  payee 
oa  the  paper,  with  intent  to  pass  the  title,  has  that  eSect,  whatever  may 
be  the  nature  or  fate  of  the  balance  of  the  contract. 

Patbx  mat  Inoobsb  without  Rbooubsb,  and  thus  transfer  the  legal  title 
to  a  negotiable  note,  though  he  assumes  no  responsibility. 

Patxb  mat  TRANaiBB  TriLB  TO  NxoonABLS  NoTB  by  -guaranty  of  pay* 
ment  or  collection  placed  on  the  back  or  attached  to  the  note,  and  eren 
though  he  fail  to  bind  himself  as  guarantor  by  not  complying  with  th* 
statute  of  frauds,  still  the  title  will  pass. 

Lboal  TrciJi  TO  Nsootiabls  Nora  may  be  transferred  by^f;uaranty  as  well 
as  indorsement^  and  when  tranafezred  by  goaxanty,  it  remains  n^go* 
tiable. 

InxmaDOHT  of  Nxootzablb  Nora  may  be  made  onanother  pi^er  attached 
to  and  made  a  part  of  the  note,  and  called  an  allonge,  whenerer  such  in- 
dorsement is  required  either  from  neceasity  or  convenience,  and  it  is  not 
necessary  that  there  must  be  a  physical  impossibility  to  write  the  in- 
dorser's  name  on  the  original  paper. 

Thb  opinion  contains  the  facts. 
J»  A.  Sleeper^  for  the  appellants. 
Conger  and  Hawes^  for  the  respondent. 

By  Court,  Paine,  J.  This  action  was  brought  to  foreclose 
what  is  commonly  called  a  farm  mortgage.  It  was  given  to 
the  Milwaukee  and  Mississippi  Railroad  Company,  and  the 
note  given  in  connection  with  it  was  made  payable  to  that 
company,  or  order.  It  is  conceded  that  it  was  transferred  to 
the  plaintiff  before  due,  for  value,  and  that  the  plaintiff  had 
no  notice  of  any  equitable  defense.  But  on  the  trial,  the  de* 
fendant  offered  in  evidence  a  defense  set  up  in  the  answer, 
founded  upon  alleged  false  and  fraudulent  representations  by 
the  agents  of  the  company  in  procuring  the  mortgage.  This 
was  excluded,  on  the  ground  that  such  facts  would  constitute 
no  defense  against  the  plaintiff,  he  being  a  bona  fide  holder  for 
value. 

This  ruling  is  alleged  to  be  erroneous.  And  it  is  claimed 
that  this  note  never  was  transferred  to  the  plaintiff,  within  the 
rule  of  mercantile  law,  so  as  to  transfer  the  legal  title,  and 
that  therefore  the  equities  between  the  original  parties  may 
still  be  shown  in  defense.  This  position  is  based  entirely  upon 
the  mode  of  transfer,  which  was  as  follows:  The  company  exe- 
cuted to  the  plaintiff  its  own  negotiable  bond,  payable  to  him 
or  bearer,  and  attached  the  note  to  it,  reciting  in  the  bond  that 
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they  thereby  tranfiferred  the  note  and  mortgage  to  the  plaintiff 
as  security,  and  that  both  should  be  transferable  in  connection 
with  the  bond,  and  not  otherwise. 

The  sole  question  is,  whether  this  was  a  sufBicient  indorse- 
ment of  the  note  within  the  law  merchant  to  pass  the  legal 
title. 

It  must  be  admitted  that  the  company  did  not  assume  the 
liability  of  indorsers.  But  this  is  clearly  not  necessary  to 
transfer  the  note.  Thus,  a  payee  may  indorse  without  re- 
course, which  transfers  the  note,  though  he  assumes  no  liability 
whatever.  So  he  may  transfer  the  title  by  signing  on  the 
back,  or  attached  to  the  note,  a  guaranty  of  the  payment  or 
collection,  which  is  an  entirely  different  contract  from  that  of 
an  indorser.  And  even  though  he  shall  fail  to  bind  himself  as 
guarantor,  by  not  complying  with  the  statute  of  frauds,  there 
is  no  room  for  doubt  that  the  title  to  the  note  would  pass.  In 
every  case  of  a  sale  of  negotiable  paper,  there  are  two  objects 
to  be  accomplished:  1.  To  pass  the  title  to  the  purchaser; 
and  2.  To  fix  the  relation  of  the  vendor  to  the  paper  after 
the  sale.  The  latter  may  release  him  from  any  liability,  or 
charge  him  with  the  ordinary  liability  of  indorser,  or  with  the 
unconditional  liability  of  a  guarantor  of  collection.  But  it  is 
immaterial  which,  so  far  as  the  accomplishment  of  the  first 
object  is  concerned.  In  either  case,  the  name  of  the  payee  on 
the  paper,  with  the  intent  to  pass  the  iitle,  has  that  effect, 
whatever  may  be  the  nature  or  fate  of  the  balance  of  the  con- 
tract. Judge  Bronson,  in  MiUer  v.  Oastonf  2  Hill,  192,  states 
the  fact,  incidentally,  that  '^a  guaranty,  as  well  as  an  indorse- 
ment, may  have  the  effect  of  transferring  the  legal  title  to  the 
note."  There  are  but  few  authorities  directly  in  point,  and 
those  are  somewhat  in  confiict.  They  are  all  mentioned  in 
Parsons  on  Notes  and  Bills,  vol.  2,  p.  135,  note  a.  The  author 
gives  it  as  his  opinion  that  on  principle,  a  note  transferred  by 
guaranty  remains  negotiable;  and  those  cases  which  sustain 
that  conclusion  seem  founded  upon  the  better  reasoniog.  If 
an  indorsement  without  recourse  transfers  the  title,  because 
the  parties  so  intended,  an  indorsement  with  guaranty  should 
have  the  same  effect,  and  that,  whether  the  guaranty  as  such 
stand  or  fall. 

It  being  established,  then,  that  it  is  not  necessary  to  a  trans- 
fer of  title  that  the  vendor  should  assume  the  technical  lia- 
bility of  indorser,  but  that  the  parties  may  contract  on  that 
■abject  as  they  please,  can  there  be  any  room  for  doubt  that 
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if  the  bond  of  the  railroad  company  had  been  actually  written 
on  the  back  of  the  note,  it  would  have  been  a  sufficient  in- 
dorsement to  transfer  the  title,  within  the  law  merchant?  I 
can  see  none  whatever.  Stronger  language  could  not  be  used 
showing  an  intent  to  pass  the  title  to  the  note  to  be  held  as 
collateral  security  for  the  bond,  and  that  it  was  designed  to 
circulate  as  negotiable  paper,  transferable  by  delivery  with  the 
bond,  which  the  company  must  be  assumed  to  have  known 
could  not  have  been  done  without  being  first  indorsed  by  it. 
The  intent,  then,  to  pass  the  title,  and  make  the  note  transfer- 
able by  delivery  afterwards,  as  a  note  payable  to  order  and 
duly  indorsed  by  the  payee,  is  beyond  question.  And  this 
contract,  like  all  others,  must  take  effect  according  to  the  in- 
tent of  the  parties,  if  it  is  sufficient  in  law  to  express  that 
intent.  And  the  fact  that  the  parties  contracted  for  an  abso- 
lute liability  by  the  vendor,  evidenced  by  a  distinct  negotiable 
instrument  on  the  back  of  the  one  transferred,  cannot,  upon 
any  rational  principle,  be  held  to  distinguish  the  case,  so  far 
as  the  mere  question  of  a  transfer  is  concerned,  &om  a  case 
where  they  contract  for  no  liability,  or  for  the  conditional  lia- 
bility of  an  indorser,  or  the  absolute  liability  of  a  guarantor. 
I  conclude,  then,  that  if  the  bond  had  been  written  on  the 
back  of  the  note,  it  would  have  been  fully  sufficient  to  pass  the 
legal  title  within  the  law  merchant. 

The  only  question  remaining  is,  whether  the  fact  that  it  was 
on  another  paper  attached  to  the  note  prevents  this  effect.  This 
must  depend  upon  the  question  whether  there  is  any  inflex- 
ible rule  of  the  mercantile  law  requiring  the  indorsement  to 
be  on  the  identical  paper  on  which  the  note  was  originally 
written.  That  there  is  any  such,  certainly  cannot  be  main- 
tained. All  the  cases  where  the  question  is  raised,  and  all 
elementary  writers,  concur  in  saying  that  an  indorsement  may 
be  on  another  paper,  attached  to  and  made  a  part  of  the  note. 
Such  paper  is  called  an  allonge.  And  it  is  true  that  the  usual 
reason  stated  for  using  such  a  paper  is  that  there  is  no  longer 
room  on  the  note  to  make  the  indorsement.  But  this  does  not 
mean  that  there  must  be  an  actual,  physical  impossibility  to 
write  the  indorser's  name  on  the  original  paper.  On  the  con- 
trary, the  usage  of  the  mercantile  law  is,  as  Chief  Justice  Mar- 
shall says,  '^founded  in  convenience."  And  all  that  its  spirit 
or  its  letter  requires  is,  that  when  it  is  inconvenient  to  write 
on  the  back  of  the  note  the  real  contract  between  the  vendor 
and  the  vendee,  and  which  if  so  written  would  pass  the  title, 
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it  may  be  written  on  another  paper,  and  attached  to  it  with 
like  effect.  Thus,  suppose  the  consideration  for  the  ordinary 
indorsement  was  a  sale  of  real  estate,  and  the  parties  desired 
to  express  the  consideration.  It  might  be  wholly  unnecessary, 
yet  no  one  could  question  their  right  to  do  so.  Sappose  the 
description  of  the  real  estate  was  too  long  to  be  written  on  the 
back  of  the  note,  and  they  should  write  the  indorsement  on  an*' 
other  paper  containing  the  fall  description,  and  attach  it  to 
the  note,  could  it  be  for  a  moment  contended  that  it  would 
not  pass  the  title?  I  think  not.  Yet  if  not,  it  must  be  because 
the  spirit  of  the  mercantile  rule  is  as  above  stated.  And  if 
such  is  its  spirit,  the  particular  reason  which  makes  the  con- 
tract too  long  to  be  written  on  the  note  is  wholly  immateriaL 
All  that  can  be  material  is,  that  it  would  be  a  contract  which, 
if  on  the  note,  would  pass  the  title,  and  that  for  some  reason 
it  is  inconvenient  to  write  it  on  the  note.  When  this  is  true, 
the  transfer  may  be  effected  by  ¥niting  it  on  another  papery 
attached  to  the  note. 

All  that  is  shown  by  the  authorities  relied  on  by  the  appel- 
lant is,  that  where  a  note  payable  to  order  has  never  been  in- 
dorsed by  the  payee,  within  the  meaning  of  the  law  merchant, 
the  legal  title  has  not  passed,  and  the  equities  between  the 
original  parties  are  not  cut  off.  But  no  case  was  cited,  and  I 
think  none  can  be  found,  to  show  that  the  name  of  the  payee 
on  another  paper  attached  to  the  note,  and  plainly  intended 
to  operate  as  an  indorsement  so  far  as  to  transfer  the  title, 
would  not  have  that  effect. 

.  There  are  cases  showing  that  an  assignment  of  a  number 
of  notes  at  once,  by  a  separate  paper  never  attached  to  either 
of  the  notes,  or  intended  to  be,  is  not  an  indorsement  in  the 
law  merchant:  French  v.  Turner ^  16  Ind.  69;  Hophirk  v.  Page^ 
2  Brock.  41.  But  such  a  transfer  is  so  widely  different  from 
the  present,  and  there  was  really  so  little  ground  to  claim  it 
was  an  indorsement,  that  while  the  correctness  of  those  decis* 
ions  is  unquestioned,  it  is  equally  clear  that  they  are  not  ap- 
plicable here.  On  the  contrary.  Chief  Justice  Marshall  based 
his  conclusion  upon  the  fact  that  the  mode  of  transfer  there  in 
question,  separated  the  "  evidence  of  ownership  frt>m  the  bill 
itself";  implying  plainly  that  the  same  conclusion  would  not 
be  true  where  this  evidence  was  attached  to  the  note  so  far  as 
to  travel  with  it  wherever  it  might  go. 

I  have  not  deemed  it  necessary  to  enter  into  any  detailed 
examination  of  authorities.     I  have  stated  the  prindples 
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which  seem  fairly  to  be  derived  from  them;  aud  although  no 
case  is  found  where  a  contract  precisely  like  this  has  been 
passed  on,  it  seems  to  me  fully  within  those  principles.  The 
rules  of  the  mercantile  law  are  based  upon  convenience.  For 
this  very  reason,  they  do  not  harden,  so  as  to  impose  ujKm  one 
age  the  m?^re  shapes  and  forms  of  business  which  may  have 
been  in  vogue  in  another.  This  would  be  extremely  incon- 
venient. Those  rules  are  therefore  flexible,  and  adapt  them- 
selves to  the  changes  of  progress  and  experience,  so  as  to  be 
alwajTB  founded  on  convenience.  No  better  illustration  of  this 
can  be  given  than  is  furnished  by  the  history  of  negotiable 
bonds,  like  the  one  in  connection  with  which  this  note  was 
transferred.  Bonds  and  other  sealed  instruments  were  not 
negotiable  within  the  law  merchant.  They  were  always  open 
to  any  defense  existing  between  the  original  parties.  But  in 
the  great  increase  of  corporations,  who  became  borrowers  in 
the  money  markets  of  the  world,  it  was  found  that  their  bonds 
were  performing  the  same  functions  as  negotiable  paper,  and 
that  the  interest  and  convenience  of  the  mercantile  public  re- 
quired that  they  be  governed  substantially  by  the  same  rule. 
This  rule  has,  accordingly,  been  established :  See  opinion  of 
Justice  Cole  in  Clark  v.  Janesvillej  10  Wis.  188,  and  cases 
cited.  It  would  be  an  extraordinary  departure  from  the  spirit 
of  those  decisions  which  held  that  these  bonds,  though  in  form 
not  within  the  law  merchant,  were  yet  within  its  reason,  and 
should  be  entitled  to  its  protection,  if  we  should  now  hold 
that,  by  connecting  one  of  them  with  a  note,  which  was  nego- 
tiable within  the  law  merchant,  the  latter  should  be  taken  out 
of  it. 

I  think  the  judgment  should  be  affirmed. 


Holder  of  Kbgotiablb  Notb  ob  Instbxtusnt  tor  Valub  is  not  affected 
by  equities  existing  between  the  original  parties  of  which  he  has  no  notice: 
Rtddick  y.  J(mes,  44  Am.  Dec.  68.  Sach  is  the  rule  when  the  instrument  is 
taken  before  due:  Rwma  ▼.  Hadduck,  44  Id.  693,  and  note  69S;  PetUe  v. 
Proul,  63  Id.  778;  Struthera  v.  Kendall  and  San,  80  Id.  610,  and  note  615. 
8o  a  negotiable  note  secured  by  mortgage  stands  upon  the  same  footing  as 
other  negotiable  paper,  and  an  innooent  purchaser  thereof  before  maturity 
will  be  protected:  Heath  ▼.  SUverthom  Lead  M,  d:  8.  Co,,  39  Wis.  156;  Max- 
'weU  ▼.  HaHmann,  60  Id.  668,  both  oituig  the  principal  case. 

TkASSWKR  of    NbOOTIABLB  InSTRUUKNT  without    InDORSSMXNT,    EVFSCf 

or:  See  TUlman  r.  AUles,  43  Am.  Dea  520;  Crenshaw  ▼.  JarJcaon,  50  Id.  361; 
Lif(ma  ▼.  Miller,  52  Id.  129. 

iKDORSEKXirr  "WITHOUT  Broourse,"  Eftbct  ot:  Biabmg  ▼.  Oraham,  53 
Am.  Dec  510;  CkUds  y.  Wuman,  69  Id.  111.    Note  indorsed  in  blank  with* 


726  Pierce  v.  Kneeland.  [Wisconsii^ 

out  recourse  tnuisfers  the  title  thereto  to  any  sabaeqaent  holder:  Ljftm  t. 
SfwingSf  17  Wis.  70,  citing  the  principal  case. 

Undkbtaking  ot  Guarantob  of  promissory  note  is  attended  with  all 
rights  and  liabilities  of  indorser:  Miggs  v.  Waldo,  66  Am.  Deo.  356^  and  note 
S59;  Peek  v.  Frink,  74  Id.  384. 

QuAELASTY  OF  KoTB,  e£Fect  of,  as  to  n^o  lability:  McLaren  y.  Waiaon^  37 
Am.  Dec.  260,  note  270;  Smith  r.  Diddnaon,  44  Id.  906,  note  308. 

iNDOBSXiiXNT  IN  FoBM  OF  GuABAifTT  transfers  titie  in  a  note  to  tha  holder 
as  an  indorsee:  Herring  v.  Woodkull,  81  Am.  Dea  296. 

Indobsxicsnt  OB  Tbansfeb  of  Notb  by  Allongb:  Budbner  ▼.  Beai  A- 
taU  Bank,  41  Am.  Dec  105;  McLaren  v.  Watatm,  37  IdL  26a 

GuABAifrrT  OF  Nbootiablb  Kotb  payable  to  the  bearer  does  nol  destroj, 
nor  in  the  slightest  degree  affect^  its  negotiability:  Andrewi  y.  Hari^  17  Wli 
317,  citing  the  principal  case. 

Whkbb  Notb  is  Given  fob  Unauthobized  Pitbposi»  payable  to  one^  or 
order,  the  holder,  to  claim  protection  as  a  bona  fide  indorsee,  most  allege  in 
his  complaint  that  he  holds  by  snch  indorsement  as  transfers  the  legal  title^ 
to  bring  himself  within  the  protection  of  the  principal  case:  Houtard  ▼•  Boor^ 
man,  17  Wis.  462. 

Intebbst  of  MoBxaAGEE  MAT  BE  Tbansfebbed  by  parol,  and  a  tranate 
of  the  debt  to  secure  which  it  is  given  transfers  the  interest  of  the  mor^ 
gagee,  nnless  otherwise  expressly  agreed:  Brinkman  y.  Jonea,  44  Wia.  611, 
citing  the  principal  case. 

Whebe  Tbansfeb  of  Note  is  safficient  indorsement  to  pass  the  title 
thereto  within  the  law  merchant,  and  to  cut  o£f  the  equities  between  the 
original  parties,  parol  evidence  is  inadmissible  to  show  that  such  indorse 
ment  was  intended  to  have  a  different  effect:  Cailawin  v.  Judd,  23  Wis.  361, 
citing  -the  principal  case. 

Tbansfeb  of  Note  and  Mobtgage  held  by  a  corporation  by  attaching 
thereto  a  negotiable  bond  of  the  company,  and  indorsing  the  latter  so  as  to 
make  it  transferable  in  connection  with  the  note  and  mortgage,  is  a  good  and 
sufficient  indorsement  of  the  note  to  pass  the  legal  title  thereto:  JftcrpAy  y. 
Dunning,  30  Wis.  300;  Ck^man  v.  Tucker,  38  Id.  49.  So  as  to  ezdnda  the 
equities  of  the  original  partiee:  Banga  v.  Flint,  25  Id.  547,  all  citing  the 
principal  case. 


PiEBOE  V.  Kneeland. 

flO  WlSOOKBIN,  G72.1 

AoKimntNT  BETWEEN  MoBTGAGEE  AND  MoBTGAOOBS  to  release  certain  per* 
tions  of  the  mortgaged  property  upon  the  payment  of  certain  sams,  but 
not  professing  to  run  to  the  mortgagors  and  assigns,  is  personal  in  its 
character,  and  does  not  inure  to  the  benefit  of  subsequent  purchasers. 

MoBTGAGOBS,  OB  SUBSEQUENT  PuBOHASEBs  FROM  Thesi,  can  insist  upom  a 
release  covenanted  for,  only  by  stricUy  performing  the  conditions  of  the 
bond  and  mortgage;  and  if  such  conditions  are  not  performed  upon  which 
the  release  was  to  be  made,  it  cannot  be  claimed  after  default. 

IV    FOBBCLOSUBE    SUIT,   PLAINTIFF    MAT    80    AmEND    HIS    Ck>MFLAINT    aftSf 

Judgment,  but  before  it  is  signed  and  filed,  and  without  notice  to  defend* 
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ant»  as  to  set  out  a  coTonant  contained  in  the  mortgage  to  pay  8dlioitor*B 
fees  to  the  mortgagee. 
OoTXNAMT  IN  MoBTGAOB  THAT  DT  Cass  ot  FoRECLosuBa  the  mortgagor 
will  pay  to  the  mortgagee  solicitor's  fees,  in  addition  to  taxable  costs  in 
the  snii^  may  be  enforced  against  subseqnent  purchasers  of  tha  mortgagtt. 

The  opinion  and  syllabus  contain  the  tacts, 
E,  Marinery  for  the  appellants. 
Brown  and  Ogden^  for  the  respondent. 

By  Court,  Cole,  J.  It  appears  to  us  that  the  stipulation 
entered  into  between  Pierce  and  the  mortgagors,  Lewis  and 
Taylor,  in  reference  to  releasing  portions  of  the  mortgaged 
property,  is  not  available  to  the  defendants.  It  was  not  an 
agreement  which  professed  to  run  to  the  mortgagors  and  as- 
signs. It  was  personal  in  its  character,  and  therefore  did  not 
inure  to  the  benefit  of  subsequent  purchasers.  For  a  person 
might  be  very  willing  to  enter  into  an  agreement  with  his  im- 
mediate grantee  to  release  a  part  of  the  property  on  being  paid 
a  portion  of  the  mortgage  debt,  without  being  willing  to  make 
a  similar  stipulation  with  any  one  who  might  subsequently 
purchase  the  property.  And  furthermore,  it  is  very  clear  that 
the  mortgagors  themselves  could  insist  upon  the  release,  only 
upon  strictly  performing  the  conditions  of  the  bond  and  mort- 
gage; by  making  all  payments  of  principal  and  interest  as 
they  became  due.  It  appears  that  default  was  made  in  these 
payments.  Interest  and  principal  were  not  paid  when  they 
became  due.  So  that  even  if  the  stipulation  was  one  running 
to  subsequent  purchasers,  and  not  personal,  as  already  inti- 
mated, yet  the  conditions  were  not  performed  upon  which  the 
release  was  to  be  made. 

It  is  objected  that  the  court  erred  in  allowing  an  amend- 
ment of  the  complaint,  so  as  to  set  out  the  covenant  to  pay 
solicitor's  fees.  The  mortgagors  covenanted  in  the  mortgage 
itself,  that  in  case  of  foreclosure  they  would  pay  to  the  mort- 
gagee, in  addition  to  the  taxable  costs  in  the  suit,  one  hundred 
dollars  solicitor's  fees.  We  think  the  court  had  amply  author- 
ity to  make  that  amendment  to  the  complaint,  and  that  this 
authority  was  rightfully  exercised.  It  could  not  possibly  work 
any  surprise  on  the  defendant.  The  mortgage  was  on  record, 
and  they  were  bound  to  take  notice  of  the  existence  of  this 
covenant. 

Again,  it  is  objected  that  the  covenant  could  not  be  enforced 
against  subsequent  purchasers.     But  we  fail  to  see  any  good 
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reason  why  it  could  not.  In  case  of  foreclosure,  the  propert7 
was  bound  for  the  payment  of  the  one  hundred  dollars  Sonet- 
tor's  fees,  as  much  as  it  was  for  the  taxable  costs.  The  de- 
fendants purchased  the  mortgaged  property  subject  to  the 
encumbrance,  and  it  is  certainly  strange  that  they  can  relieve 
themselves  from  conditions  in  tiiie  mortgage  which  were  bind* 
ing  upon  their  immediate  grantors. 

We  think  these  remarks  dispose  of  all  the  material 
tions  in  this  case. 

The  judgment  of  the  circuit  court  is  affirmed. 


WmcBB  MoBTOAos  CovTAisB  CoYBNAHT  that  Certain  pan)eb  of  tho  mort- 
gaged premises  shaU  be  released  upon  the  payment  of  certain  snmi^  pronded 
It  is  faithfully  kept  and  performed  by  the  mortgagor,  he  can  only  daim  tiie 
release  upon  performance  of  the  conditions;  and  when  such  coTenant  roiia 
only  to  the  mortgagor,  withont  mention  of  his  **"g"«,  it  is  personal  and 
cannot  be  enforced  by  sabseqaent  porchaaers:  Jones  on  Mortgagee,  3d  ed.« 
sec.  79;  Herman  on  Mortgages,  sec.  447,  both  citing  the  principal  case. 

Ck>TEMAirr  TO  Pay  Sfbcitisd  Counskl  Fees,  in  case  of  foredosore,  may 
be  enforced  against  the  mortgagor,  or  a  purchaser  from  him:  Herman  on 
Mortgages,  sees.  436,  438;  Jones  on  Mortgages,  sees.  359,  1606,  both  oitiog 
the  principal  case,  with  others  bearing  on  the  snbject.  In  AbboU  ▼.  Jokmmm^ 
4tl  Wis.  244^  the  principal  case  is  cited  to  the  point  that  where  the  mortga^ 
stipnlates  for  a  ooimsel  fee  of  fifty  dollars  to  be  paid  by  the  mor<^pkgor  in 
ease  of  foreclosnre,  the  allowance  thereof  by  the  court  is  not  only  lawful, 
bnt  a  proper  exercise  of  judicial  discretion. 

No  AKXNDMEirr  OF  PiiXADiNas  IS  Allowsd  after  the  renditUm  of  tha 
judgment:  Landry  y.  Baugnon,  36  Am.  Deo.  606;  Paimar  y.  Tcrk  Bwnk^  9$ 
Id.  710;  HopkiM  y.  Hopkuu,  53  Id.  663»  and  note  669;  ffamrba  In$.  Oa  r. 
Pn9eoU,  60  Id«  123^  and  note. 
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Whsthib  LxADnro  Qxtestions  shall  bb  Pxbmhtxd  xests  in  tha 
discretion  of  the  court  in  which  the  trial  is  had,  and  decisions  with : 
to  them  are  not  the  subject  of  exception. 

Impbopeb  Admission  ot  Eyidenob,  to  Justify  RsYBBsaL  of  Jummhit, 
most  appear  to  haYc  injuriously  affected  the  party  objeoting  to  its  ad- 
nussion. 

QsJionoN  TO  FiBST  OF  Series  of  Suooessiyb  Questions,  if  improperly  oYer* 
mledf  may  be  regarded  as  going,  not  merely  to  the  first  question,  but  to 
the  others  which  sprang  naturally  from  it^  and  the  party  will  be  alloiPid 
the  benefit  of  his  exception  as  to  the  whole. 

If  aftbb  Deniui  of  Motion  fob  Nonsuit,  Defendant  Hthhet.f  SuFFLOi 
Byidbnoe,  upon  the  absence  of  which  his  motion  was  f  ounded,  the  ju4g- 
mant  will  not  be  roYersed  because  the  nonsuit  was  improperly  refused. 
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To  Entitlb  Pabtt  to  Gztx  Sioonbabt  EyiDSNOB  of  Contxhts  of  Pbi- 
▼ATI  DocDicxiiT  in  the  hands  of  another,  reasonable  notice  mnst  be 
proved  to  have  been  given  to  the  party  in  possession  to  produce  it  at  the 
trial;  and  notice  at  the  trial,  without  showing  that  the  party  has  the 
document  with  him  in  court,  is  insufficient. 

Oir  Salx  bt  flA»m.«,  Dxliyxry  of  Gk>oi>s  to  Cabbier  will  not  constitute 
delivery  to  the  consignee  so  as  to  pass  title,  and  make  the  consignee 
liable  for  them,  if  they  do  not  correspond  in  quality  and  quantity  with 
the  order;  but  to  entitle  him  to  recover  in  such  a  case,  the  consignor 
must  show  that  the  consignee  actually  received  aud  accepted  the  goods. 

Oir  Sale  by  Sampus,  Alleged  Defects  of  Qualitt  in  (xoods  sent  to  the 
purchaser  are  waived,  aud  acceptance  is  presumed,  if  the  purchaser  does, 
not  return  or  offer  to  return  them,  or  notify  the  seller  of  his  non-accept- 
ance of  them. 

Lr  AcnoN  for  Price  on  Sale  bt  Sampler  where  the  defense  is  set  up 
that  the  goods  were  inferior  to  the  sample,  and  unfit  for  use,  it  is  errone* 
ons  to  admit  evidence  on  the  part  of  pUuntiff  that  other  goods  of  the 
same  kind  were  sent  by  him  at  the  same  time  to  other  purchasers,  who 
made  no  complaint  of  tiieir  quality. 

Action  for  the  price  of  cigars  alleged  to  have  been  sold  and 
delivered  to  defendant,  ae  per  order  given  to  plaintiff's  agent, 
who  was  selling  by  sample.  Defendant  answered,  setting  up 
defect  in  the  quality  of  the  cigars,  in  that  they  were  not  equal 
to  the  sample,  and  also  that  the  quantity  sent  did  not  cor- 
respond to  the  order;  and  averred  that  for  these  reasons  he 
had  refused  to  accept  the  cigars,  and  had  immediately  after 
receiving  them  and  ascertaining  the  facts  notified  plaintiff  of 
his  non-acceptance.  Meanwhile  the  goods,  which  had  been 
stored  by  defendant,  subject  to  plaintiff's  order,  were  destroyed 
by  fire.  Concerning  defendant's  letter  to  plaintiff,  which  is 
mentioned  in  the  opinion,  the  bill  of  exceptions  does  not  show 
that  any  notice  had  been  given  to  plaintiff  to  produce  it.  Th» 
remaining  facts  appear  in  the  opinion. 

Dtmcan  E.  Cameron^  for  the  appellant. 
William  O.  Whipple,  for  the  respondent. 

By  Court,  Dixon,  C.  J.  This  case  abounds  in  exceptions, 
many  of  which  merit  no  discussion.  We  shall  speak  only  of 
such  as  do. 

Whether  leading  questions  shall  be  permitted  rests  in  the 
sound  discretion  of  the  court  in  which  the  trial  is  had,  and  de- 
cisions, mih  respect  to  them,  are  not  the  subject  of  exception. 

The  testimony  of  the  witness  Schrauber,  that  the  plaintiff, 
about  the  same  time,  forwarded  to  other  purchasers  cigars,  the 
same  in  kind  as  those  furnished  the  defendant,  and  that  those 
purchasers  made  no  complaint  that  the  cigars  received  by 
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them  were  damp,  unseasoned,  or  unfit  for  use,  should  haye 
been  excluded.  It  was  res  inter  aiioa  acta^  and  wholly  incom- 
petent: 9  Stark.  Ev.,  4th  Lond.  ed.  1853,  618  et  seq.;  Carter  v. 
Pryke^  Peake  Ad.  Cas.  75;  Holcowhe  v.  Hewson,  2  Camp.  391; 
Barden  v.  Keverberg^  2  Mees.  &  W.  61;  Smith  v.  WUkinSj  6  Car. 
A  P.  180;  S.  C,  25  Eng.  Com.  L.  344;  Delamotte  v.  Lane^  9  Car. 
A  P.  261;  S.  C,  38  Eng.  Com.  L.  110;  Ganson  v.  Madigan,  15 
Wis.  144  [82  Am.  Dec.  659].  No  doubt  merely  irrelevant  evi- 
dence,— that  which,  has  no  tendency  to  influence  a  verdict 
either  way, — does  not  vitiate.  It  must  appear  that  the  party 
objecting  was,  or  may  have  been,  injuriously  aflTected:  Durdap 
V.  Edwards,  29  Miss.  41;  Routh  v.  Agricultural  Bank^  12  Smedes 
A  M.  190;  Lobb  v.  Lobb,  26  Pa.  St.  331;  Morris  v.  Runnelis,  12 
Tex.  178;  Manny  v.  Glendinningy  15  Wis.  60.  And  this  presents 
the  only  difficulty  about  the  evidence  in  question.  It  is,  whether 
the  exceptions  were  so  taken  as  to  save  the  objection.  Of  the 
three  questions  asked  the  witness,  only  two,  the  first  and  third, 
were  objected  to.  Those  questions  and  the  answers  were  merely 
irrelevant.  The  second  and  really  obnoxious  question  was  put 
and  answered  without  objection.  If  we  consider  a  specific  ob- 
jection to  each  question  necessary,  the  point  is  lost.  If,  how* 
ever,  we  regard  the  objection  to  the  preliminary  question, 
which  ought  to  have  been  sustained,  as  going,  not  merely  to 
that  question,  but  to  the  improper  testimony  which  immedi- 
ately succeeds  and  springs  naturally  from  it,  then  nothing  has 
been  waived  by  the  defendant.  The  strictest  rules  might  re- 
quire that  the  former  course  should  be  pursued;  but  we  incline 
to  sustain  the  latter,  and  therefore  hold  the  exceptions  to  have 
been  well  taken. 

The  motion  for  judgment  of  nonsuit  should  have  been 
granted.  The  cigars  forwarded  exceeded  the  quantity  or- 
dered. The  order  was  for  5,000,  but  the  plaintiff  sent  5,625, 
This  was  no  compliance  with  the  order,  and  imposed  no  obli- 
gation on  the  defendant,  without  showing  an  acceptance  in 
fact  by  him  after  the  cigars  were  received,  the  burden  of 
which  was  upon  the  plaintiff.  To  constitute  a  delivery  to  the 
carrier,  a  delivery  to  the  consignee,  so  as  to  pass  the  title  and 
make  the  consignee  liable  for  goods  sold  and  delivered,  the 
goods  must  correspond  in  quantity  as  well  as  quality  with 
those  named  in  the  order.  Bruce  v.  Pearsonj  3  Johns.  534,  and 
Downer  v.  Thompson,  2  Hill,  137,  are  clear  upon  this  question; 
aud  though  the  latter  was  reversed  in  the  court  of  errors  (6 
Hill|  208),  the  main  point  of  reversal  cannot  arise  here.    There 
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ean  be  no  pretense  that  the  625  extra  cigars  were  sent  out  of 
an  abundance  of  caution,  and  to  insure  a  scriptural  compli* 
ance  with  the  order.  They  were  sent  to  fill  up  the  case,  and 
the  defendant  was  charged  with  their  price.  To  entitle  himself 
to  recover  under  these  circumstances,  the  plaintiff  should  have 
shown  that  the  defendant  actually  received  and  accepted  the 
cigars  sent,  upon  the  terms  indicated  in  the  plaintiff's  letter 
notifying  him  of  the  consignment. 

When  goods  ordered  prove  defective  in  quality,  it  is,  in  gen- 
eral, incumbent  on  the  purchaser  to  notify  the  seller  of  his 
non-acceptance  on  that  ground,  else  he  is  deemed  to  waive  the 
objection,  and  to  consent  to  keep  and  pay  for  them  according 
to  the  terms  specified.  In  such  case,  it  is  considered  sufficient 
evidence  of  acceptance  that  the  purchaser  has  not  returned  or 
offered  to  return  the  goods,  or  notified  the  seller  of  his  non- 
acceptance.  But  whether  the  same  rule  of  evidence  should 
be  applied,  where  the  quantity  known  to  the  seller  is  greater  or 
less  than  that  ordered,  may  well  admit  of  doubt.  Defects  in 
quality  may  exist  without  the  seller's  knowledge.  There  is 
nothing  in  such  circumstance  which  necessarily  implies  bad 
faith,  or  a  disposition  on  his  part  not  to  fulfill  the  contract. 
But  where  he  knowingly  sends  more  or  less  goods  than  are 
ordered,  he  is  guilty  of  an  intentional  violation  of  the  contract 
which  he  undertakes  to  perform,  and  his  conduct  savors  of 
bad  faith;  and  it  would  seem  that  he  has  no  right  to  pre- 
sume that  the  purchaser  will  accept,  or  to  rely  on  notice  of 
refusal.  He  must  show  an  actual  acceptance,  by  proving 
either  that  the  purchaser  retained  and  used  the  goods,  or  that 
he  did  some  other  act  from  which  his  assent  may  be  presumed. 
The  nonsuit,  therefore,  at  the  time  it  was  moved,  was  proper, 
and  should  have  been  granted. 

But  whether  we  would  now  reverse  the  judgment  on  that 
ground  is  by  no  means  certain.  It  seems  to  be  well  settled 
that  if  the  defendant,  after  a  motion  for  a  nonsuit,  himself 
supplies  the  evidence  on  the  want  of  which  his  motion  is 
foimded,  he  cannot  have  a  reversal  upon  the  technical  ground 
that  such  evidence  was  not  before  the  court  when  the  nonsuit 
was  asked:  Smith  v.  ComptoUy  6  Cal.  24;  Hyland  v.  Sherman^ 
2  E.  D.  Smith,  234;  Dodge  v.  McDonneU,  14  Wis.  653.  K  the 
defect  in  the  plaintiff's  evidence  was  cured  by  the  testimony 
of  the  defendant  as  to  the  contents  of  the  letter  of  the  29th 
of  December,  it  is  too  late  to  urge  the  refusal  to  nonsuit  as 
ground  of  error.  Whether  this  effect  should  be  given  to  his 
testimony  need  not  now  be  determined,  since  the  judgment 
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they  thereby  transferred  the  note  and  mortgage  to  the  plaintiff 
as  security,  and  that  both  should  be  transferable  in  connection 
with  the  bond,  and  not  otherwise. 

The  sole  question  is,  whether  this  was  a  sufficient  indorse- 
ment of  the  note  within  the  law  merchant  to  pass  the  legal 
title. 

It  must  be  admitted  that  the  company  did  not  assume  the 
liability  of  indorsers.  But  this  is  clearly  not  necessary  to 
transfer  the  note.  Thus,  a  payee  may  indorse  without  re- 
course, which  transfers  the  note,  though  he  assumes  no  liability 
whatever.  So  he  may  transfer  the  title  by  signing  on  the 
back,  or  attached  to  the  note,  a  guaranty  of  the  payment  or 
collection,  which  is  an  entirely  different  contract  from  that  of 
an  indorser.  And  even  though  he  shall  fail  to  bind  himself  aa 
guarantor,  by  not  complying  with  the  statute  of  frauds,  there 
is  no  room  for  doubt  that  the  title  to  the  note  would  pass.  In 
every  case  of  a  sale  of  negotiable  paper,  there  are  two  objects 
to  be  accomplished:  1.  To  pass  the  title  to  the  purchaser; 
and  2.  To  fix  the  relation  of  the  vendor  to  the  paper  after 
the  sale.  The  latter  may  release  him  from  any  liability,  or 
charge  him  with  the  ordinary  liability  of  indorser,  or  with  the 
unconditional  liability  of  a  guarantor  of  collection.  But  it  ia 
immaterial  which,  so  far  as  the  accomplishment  of  the  first 
object  is  concerned.  In  either  case,  the  name  of  the  payee  on 
the  paper,  with  the  intent  to  pass  the  ^tle,  has  that  effect, 
whatever  may  be  the  nature  or  fate  of  the  balance  of  the  con- 
tract. Judge  Bronson,  in  MiUer  v.  Crouton,  2  Hill,  192,  states 
the  fact,  incidentally,  that  "a  guaranty,  as  well  as  an  indorse- 
ment, may  have  the  effect  of  transferring  the  legal  title  to  the 
note."  There  are  but  few  authorities  directly  in  point,  and 
those  are  somewhat  in  confiict.  They  are  all  mentioned  in 
Parsons  on  Notes  and  Bills,  vol.  2,  p.  135,  note  a.  The  author 
gives  it  as  his  opinion  that  on  principle,  a  note  transferred  by 
guaranty  remains  negotiable;  and  those  cases  which  sustain 
that  conclusion  seem  founded  upon  the  better  reasoning.  If 
an  indorsement  without  recourse  transfers  the  title,  because 
the  parties  so  intended,  an  indorsement  with  guaranty  should 
have  the  same  effect,  and  that,  whether  the  guaranty  as  such 
stand  or  fall. 

It  being  established,  then,  that  it  is  not  necessary  to  a  trans- 
fer of  title  that  the  vendor  should  assume  the  technical  lia- 
bility of  indorser,  but  that  the  parties  may  contract  on  that 
■aljject  as  they  please,  can  there  be  any  room  for  doubt  that 
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if  the  bond  of  the  railroad  company  had  been  actually  written 
on  the  back  of  the  note,  it  would  have  been  a  sufficient  in* 
doreement  to  transfer  the  title,  within  the  law  merchant?  I 
can  see  none  whatever.  Stronger  language  could  not  be  used 
showing  an  intent  to  pass  the  title  to  the  note  to  be  held  as 
collateral  security  for  the  bond,  and  that  it  was  designed  to 
circulate  as  negotiable  paper,  transferable  by  delivery  with  the 
bond,  which  the  company  must  be  assumed  to  have  known 
could  not  have  been  done  without  being  first  indorsed  by  it. 
The  intent,  then,  to  pass  the  title,  and  make  the  note  transfer- 
able by  delivery  afterwards,  as  a  note  payable  to  order  and 
duly  indorsed  by  the  payee,  is  beyond  question.  And  this 
contract,  like  all  others,  must  take  effect  according  to  the  in- 
tent of  the  parties,  if  it  is  sufficient  in  law  to  express  that 
intent.  And  the  fact  that  the  parties  contracted  for  an  abso- 
lute liability  by  the  vendor,  evidenced  by  a  distinct  negotiable 
instrument  on  the  back  of  the  one  transferred,  cannot,  upon 
any  rational  principle,  be  held  to  distinguish  the  case,  so  far 
as  the  mere  question  of  a  transfer  is  concerned,  &om  a  case 
where  they  contract  for  no  liability,  or  for  the  conditional  lia- 
bility of  an  indorser,  or  the  absolute  liability  of  a  guarantor. 
I  conclude,  then,  that  if  the  bond  had  been  written  on  the 
back  of  the  note,  it  would  have  been  fully  sufficient  to  pass  the 
legal  title  within  the  law  merchant. 

The  only  question  remaining  is,  whether  the  fact  that  it  was 
on  another  paper  attached  to  the  note  prevents  this  effect.  This 
must  depend  upon  the  question  whether  there  is  any  inflex- 
ible rule  of  the  mercantile  law  requiring  the  indorsement  to 
be  on  the  identical  paper  on  which  the  note  was  originally 
written.  That  there  is  any  such,  certainly  cannot  be  main- 
tained. All  the  cases  where  the  question  is  raised,  and  all 
elementary  writers,  concur  in  saying  that  an  indorsement  may 
be  on  another  paper,  attached  to  and  made  a  part  of  the  note. 
Such  paper  is  called  an  allonge.  And  it  is  true  that  the  usual 
reason  stated  for  using  such  a  paper  is  that  there  is  no  longer 
room  on  the  note  to  make  the  indorsement.  But  this  does  not 
mean  that  there  must  be  an  actual,  physical  impossibility  to 
write  the  indorser's  name  on  the  original  paper.  On  the  con- 
trary, the  usage  of  the  mercantile  law  is,  as  Chief  Justice  Mar- 
Bhall  says,  '*  founded  in  convenience."  And  all  that  its  spirit 
or  its  letter  requires  is,  that  when  it  is  inconvenient  to  write 
on  the  back  of  the  note  the  real  contract  between  the  vendor 
and  the  vendee,  and  which  if  so  written  would  pass  the  title, 
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him  that  he  may  deliver  the  materials  on  it,  if  he  chooses,  and 
receive  the  advance.  He  does  80,  acting  in  the  name  of  the 
contractor.  Can  he  then  turn  round  and  sue  me  for  the 
price?  Clearly  not.  A  man  cannot  be  made  debtor  to  any 
indefinite  number,  with  whom  he  never  contracted,  by  their 
making  arrangements  with  one  with  whom  he  has  contracted 
to  deliver  property  on  his  contract.  The  legal  eflTect  of  such  a 
transaction  is  a  sale  by  them  to  the  one  for  whom  they  deliver, 
and  not  to  the  one  to  whom  the  delivery  is  made.  This  seems 
to  be  the  precise  question  presented  by  the  instruction  asked, 
and  it  should  have  been  given. 

The  judgment  is  reversed,  with  costs,  and  a  new 
ordered. 


WhITNBT   V.    LUDINGTON. 
ri7  WtBOOirstir,  14a] 

OOBTBAOT  Ck>N8TITim8  PABTIES  TH2BET0  PaBTNEBS,  WHSBB  fitflSOT 

OT  IS  to  entitle  each  to  a  participation  in  the  profitSp  and  to  render  eadi 
liable  for  his  share  of  the  losses;  and  such  is  the  effect  of  an  agreement* 
and  the  parties  thereto  become  liable  as  partners,  whereby  one  L.  agrees 
to  lease  to  W.  &  T.,  for  eleven  months,  a  steam  saw- mill  in  which  the 
latter  are  to  make  certain  improvements  and  repairs,  and  to  ran  the  mill 
with  dne  deligence,  L.  to  advance  one  thousand  dollars  for  making  sach 
improvements  and  repairs,  and  to  bear  one  third  of  the  expense  of  the 
same  above  that  sum,  the  lumber  when  manufactured,  to  be  shipped  to 
Chicago,  to  some  one  whom  L.  designates  to  be  sold,  and  the  proceeds 
after  paying  freight  to  be  applied  as  follows:  seventy-five  cents  per  M. 
to  be  paid  to  L.,  on  account  of  rent  of  the  miU;  one  dollar  and  seventy- 
five  cents  per  M.  to  be  paid  to  W.  &  T.  as  expenses  of  manufacturing 
the  lumber;  from  the  residue,  L.  to  be  paid  any  expenses  made  by  him 
for  logs  to  stock  the  mill,  with  interest;  and  after  all  expenses  for  logs, 
and  for  manufacturing,  shipping,  and  selling  the  lumber  are  paid,  J7.  ft 
T.  are  to  pay  L.  one  fourth  of  the  net  proceeds  of  the  businesa. 

Action  to  enforce  mechanic's  lien  upon  a  mill  and  other 
property.    The  facts  are  stated  in  the  opinion. 

John  J,  McCleUanj  for  the  appellants. 
E.  H.  EUiSj  for  the  respondent. 

By  Court,  Cole,  J.  Looking  at  the  particular  terms  and 
conditions  of  the  contract  offered  in  evidence,  we  are  clearly 
of  the  opinion  that  they  show  James  Ludington,  Whitcomb, 
and  Tracy  to  have  been  partners  in  fitting  up  the  mill,  and  in 
manufacturing  lumber,  while  it  was  in  force.    If  this  view  of 
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the  effect  of  that  agreement  be  correct,  as  a  matter  of  conrse^ 
they  were  jointly  liable  for  the  expense  of  the  repairs. 

The  agreement  contains  many  provisions  which  have  no 
special  bearing  npon  the  question  whether  a  partnership  busi- 
ness was  created.  Only  those  clauses,  therefore,  will  be 
noticed  which  have  a  bearing  upon  that  point. 

In  the  first  clause  of  the  agreement,  Ludington  agrees  to 
and  does  lease  Whitcomb  and  Tracy  a  steam  saw-mill  and 
boarding-house  in  the  village  of  Oconto,  for  the  term  of  eleven 
months.  They  agree  to  erect  in  and  put  upon  the  mill  certain 
improvements  and  repairs  therein  mentioned,  and  to  run  the 
mill  with  due  diligence  for  the  next  ensuing  season.  Luding- 
ton agrees  to  advance  one  thousand  dollars  at  his  own  expense 
for  making  the  improvements  and  repairs  specified,  and  to 
bear  one  third  of  whatever  expense  might  be  incurred  over 
and  above  that  sum  in  making  them.  Then  provisions  are 
made  for  stocking  the  mill  with  logs.  The  lumber  manu- 
factured was  to  be  shipped  to  Chicago,  to  some  person  whom 
Ludington  might  designate,  to  be  sold.  The  proceeds  of  the 
sale,  after  paying  the  freight  on  the  lumber,  were  to  be  applied 
as  follows:  The  sum  of  seventy-five  cents  per  thousand  feet, 
for  every  thousand  manufactured,  was  to  be  paid  Ludington 
for  the  rent  of  the  mill.  The  sum  of  one  dollar  and  seventy* 
five  cents  for  every  thousand  feet  was  to  be  paid  Whitcomb 
and  Tracy  as  expenses  of  manufacturing  the  said  lumber. 
The  residue  was  to  be  applied  in  payment  of  whatever  ad- 
vances Ludington  might  make  Whitcomb  on  logs  for  stocking 
the  mill,  and  ten  per  cent  interest,  and  after  allowing  Whit- 
comb three  dollars  per  thousand  feet  for  all  logs  furnished  and 
sawed  by  him  into  lumber  at  the  mill  during  the  continuance 
of  the  lease,  then  one  fourth  of  the  net  proceeds  of  the  busi- 
ness was  to  be  paid  Ludington. 

Now,  in  regard  to  fitting  up  the  mill,  it  will  be  seen  that 
Ludington  was  to  participate  in  and  bear  one  third  of  the 
expense  over  and  above  the  thousand  dollars  which  he  indi- 
vidually paid  for  that  purpose.  The  repairs  were  to  be  made 
under  the  direction  of  Whitcomb  and  Tracy,  who  contributed 
their  labor  and  skill  and  paid  two  thirds  of  the  excess.  The 
improvements  were  doubtless  considered  to  be  valuable  and 
permanent;  and  as  Ludington  owned  the  mill,  he  was  willing 
to  defray  a  portion  of  the  expense  out  of  his  own  funds.  So 
if  the  proposed  improvements  should  cost  four  thousand  dol- 
larBi  Whitcomb  and  Tracy  would  make  them  and  pay  one 
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half  of  the  expense,  and  Ludington  wonld  meet  the  otbar 
half. 

Then,  in  reference  to  the  lumber  manufactured,  Ludington 
was  directly  interested  in  that,  and  made  ample  provision  for 
keeping  it  under  his  control.     It  was  to  be  shipped  to  his 
agents,  sold  by  them,  and  the  proceeds  of  the  sales  applied  as 
above  stated.    Ludington  was  to  be  paid  a  certain  sum  per 
thousand  for  the  use  and  occupation  of  the  mill.    Whitcomb 
and  Tracy  were  to  be  paid  a  certain  sum  as  compensation  for 
manufacturing  the  lumber.     The  logs  to  stock  the  mill  were 
then  to  be  paid  for.     And  then  Ludington  was  to  be  paid  one 
fourth  of  the  net  proceeds  of  the  business.    This  agreement 
would  seem  to  contain  all  the  elements  of  a  partnership,  in 
respect  to  fitting  up  the  mill,  and  in  manufacturing  the  lum- 
ber.   There  is  a  clear  agreement  to  participate  in  the  profit 
and  loss  of  the  business.    Ludington  contributed  capital,  and 
the  other  parties  labor  and  skill.   They  were  jointly  interested 
in  the  lumber  manufactured.    And  it  was  doubtless  sold  on 
their  joint  account.   After  deducting  out  of  the  proceeds  of  the 
sales  the  freight,  the  rent,  and  a  certain  amount  to  pay  for 
manufacturing  the  lumber,  then  the  net  proceeds  of  the  busi- 
ness were  to  be  divided  as  therein  agreed.    As  it  seems  to  us, 
this  is  but  a  stipulation  to  share  in  the  profit  and  loss  of  a 
certain  business,  and  the  parties  were  jointly  liable  for  the 
expense  of  fitting  up  the  mill. 

We  are  aware  that  there  is  a  class  of  cases  which  hold  that 
a  mere  participation  in  the  profits  of  a  concern  does  not  neoeih 
sarily  create  a  partnership.  It  is  considered  a  stipulation  for 
compensation  for  labor  or  services  in  proportion  to  a  given  quanr 
turn  of  the  profits.  It  would  be  idle  to  go  over  the  cases  where 
this  question  has  been  discussed,  and  examine  the  nice  dis* 
tinctioDS  which  may  be  found  in  the  books.  They  will  be 
found  in  the  notes  to  CoUyer  on  Partnership,  b.  1,  c.  1.  But 
we  do  not  think  this  case  falls  within  the  principle  of  those 
decisions.  It  cannot  be  said  here  that  Ludington  had  no  in- 
terest in  the  lumber  manufactured,  but  was  to  be  compensated 
for  services  rendered  by  him  by  receiving  a  share  of  the  profits 
of  the  business  in  which  he  was  employed.  He  was  not  an 
agent  or  person  working  for  the  concern.  He  was  the  party 
principally  interested  in  the  business,  especially  in  the  repairs 
and  improvements  on  the  mill. 

This  action  was  brought  to  enforce  a  mechanic's  lien,  and 
to  recover  for  work  performed  and  materials  furnished  in 
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pairing  the  mill.  The  defense  on  the  part  of  Ludington  was, 
that  he  was  not  liable  for  these  repairs.  There  was  testimony 
offered  tending  to  show  that  he  employed  the  plaintiff  to  make 
the  repairs.  And  various  exceptions  were  taken  to  the  rulings 
of  the  circuit  court  on  the  admission  of  testimony,  to  its  re- 
fusal to  grant  a  nonsuit,  and  to  instructions  given  the  jury. 
But  all  these  exceptions  become  immaterial,  in  the  view  we 
have  expressed  of  the  terms  and  effect  of  the  written  contract. 
They  will  not,  therefore,  be  more  particularly  considered. 
The  judgment  of  the  circuit  court  is  afi^med. 


What  Acm  ob  Agbexmxnt  wn.L  CoNanrnTB  Pebsovs  Pabtnxbs:  See 
Maeg  V.  Ccfmb$j11  Am.  Deo.  103»  and  the  prior  caBes  cited  in  the  note.  Oim 
who  ia  interested  in  the  profits  of  a  business  as  profits^  and  not  as  compensa- 
tion for  services,  is  said  to  be  a  partner  as  to  third  persons,  and  liable  for  the 
debts:  RoBenJUM  y,  JTcUghl,  53  Wis.  267,  citing  the  principal  case.  In  Upham 
T.  HeunUj  42  Id.  95,  the  principal  case  is  cited  to  the  point  that  a  reservatioii 
ol  ■aoority  lor  advances  by  one  party  wiU  not  prevent  or  destroy  the  ohamo* 
tv  of  his  interest  in  the  business  from  being  that  of  a  partner. 


GiBBS  V.  Shaw* 

[17  Wisconsin,  197.J 

AsMZHnrBATOB'B  Salb  of  Land,  rvDiB  Licbnsb  ibom  Pbobatb  Ck>UBT,  oea* 

not  be  sustained  in  a  collateral  proceeding,  if  the  record  fails  to  ^iiw^lptt 
any  notice  to  the  heirs  at  law  of  the  time  and  place  of  hearing  the  ap- 
plication for  the  license. 
SxinMBNT  IN  Licbnsb  to  Sbll  Land  of  Dbobdbnt,  that  it  appeared  to 
the  judge  "  that  the  notice  had  been  published"  in  a  certain  newspaper, 
IB  not  sufficient  evidence  of  due  publication,  to  sustain  such  sale  on  col- 
lateral attack. 

IN  Licbnsb  to  Sbll  Land  of  Dbcbdbnt,  recital  of  all  facta 
to  constitute  a  proper  notice  in  the  order  granting  the  license, 
without  any  further  proof  of  notice  in  the  record,  would  be  sufficient  to 
gostain  the  sale,  quare. 

Action  for  damages  for  breach  of  covenant  of  warranty  in 
deed.  The  complaint  alleged  that  the  title  warranted  in  de- 
fendant's deed  was  not  in  him,  but  in  another  as  purchaser  at 
administrator's  sale,  of  one  Ailing,  administrator  de  bonis  non. 
Defendant  relied  on  his  title  derived  by  purchase  at  the  sale 
of  one  Wells,  the  administrator  of  the  estate,  which  sale,  com- 
plainant alleged,  conveyed  no  title,  because  not  in  accordance 
with  the  statute,  no  notice  having  been  given  to  the  heirs  at 
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law  of  the  application  to  sell  the  lands,  or  of  the  hearing 
thereon.    The  remaining  facts  appear  in  the  opinion. 

/.  C.  Sloan^  for  the  appellants. 

H.  K.  Whiionj  for  the  respondent. 

By  Court,  Paine,  J.  Without  passing  upon  any  of  the  other 
objections  to  the  validity  of  the  sale  of  real  estate  by  the  first 
adminiBtrator,  Wells,  we  think  that  sale  must  be  held  void 
because  the  record  fails  to  disclose  any  notice  to  the  heirs  at 
law  of  the  time  and  place  of  hearing  the  application.  The 
statute  required  such  notice  to  be  given  before  any  such  ap- 
plication should  be  heard:  Statutes  of  1839,  p.  317,  sec.  29. 

The  record  offered  to  sustain  that  sale  contains  no  proof 
whatever  that  any  notice  was  given.  The  only  thing  upon 
which  it  could  be  assumed  is  a  fragment  of  a  recital,  in  the 
order  granting  the  license,  to  the  effect  that  it  appeared  to  the 
judge  that  the  notice  had  been  *'  published  in  the  Wisconsin 
Enquirer,"  but  leaving  blanks  at  all  the  places  where  the  facta 
should  have  been  specified  showing  such  publication  to  have 
been  according  to  the  statute.  And  without  determining 
whether  a  complete  recital  of  all  the  facts  necessary  to  show 
a  proper  notice  in  an  order  granting  a  license  by  a  probate 
judge  would  be  sufficient  to  sustain  the  proceedings,  in  the  ab- 
sence of  any  other  proof  of  notice  in  the  record,  it  seems  clear 
that  such  a  recital  as  this  cannot  be  so,  it  being  evidently  in- 
complete on  its  face,  and  failing  to  show,  or  even  recite,  the 
necessary  facts. 

The  question  then  is,  whether  an  administrator's  sale,  un- 
der a  license  from  the  probate  court,  can  be  sustained,  where 
the  record  fails  to  show  notice  to  the  heirs  at  law  as  required 
by  the  statute.  And  we  are  of  the  opinion  that  it  cannot  be. 
There  may  be  some  cases  where  it  is  intimated  that  such 
notice  is  not  jurisdictional.  But  we  regard  the  opposite  doc- 
trine as  established  by  the  weight  of  authority,  and  resting 
upon  the  soundest  principles,  and  that  it  is  also  established 
that  the  records  of  probate  courts  must  show  jurisdiction  in 
order  to  sustain  their  proceedings:  See  the  cases  cited  where 
this  question  is  alluded  to,  in  the  case  of  Stark  v.  Brown^  12 
Wis.  582  [78  Am.  Dec.  762];  see  also  Dahin  v.  Hudson,  6  Cow. 
221;  Corwiny.  Merritt,  3  Barb.  341. 

The  judgment  is  affirmed,  with  costs. 
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Admhobtratob's  Saui  Ordkred  and  Confibmed  without  Pkopsb 
NoTiGi  TO  Heib  is  Void:  See  MUcheU  v.  BoweUf  66  Am.  Deo.  759,  and 
OMes  in  the  notes.  Such  notice  is  jurisdictional,  and  the  want  of  it  is  there- 
lore  fatal  to  the  whole  proceeding:  BlodgeU  ▼.  HUt,  29  Wis.  176;  O^DeU  y. 
Sogers^  44  Id.  172;  the  notice  being  in  the  nature  of  prooess  to  bring  the  par^ 
ties  before  the  court:  Mohr  v.  TuUp,  40  Id.  77;  Mckr  ▼.  PMer^  61  Id.  49% 
4M»  489^  all  oitbg  tho 
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Waox  that  Dam  has  BSEir  Maintainu>  at  Cebtajn  Emsqsi  iob  TwxnTr 
YxABa  would  not  confer  upon  its  owner  a  prescriptiye  right  to  maintain 
it  at  that  height,  and  thereby  flow  lands  which  have  not  in  hat  been 
flowed  for  so  long  a  period;  and  it  would  be  erroneous  for  a  court  in  such 
a  case  to  instruct  the  jury  that  if  such  dam  had  been  maintained  at  a 
uniform  height  and  head  for  twenty  yean,  and  had  not  flowed  the  plain- 
tiflEs'  lands  for  the  first  ten  years  of  tiiat  time,  and  afterwards  said  lands 
were  overflowed,  the  presumption  would  be  that  the  flowage  had  been 
produced  by  other  causes  than  the  dam,  and  that  the  proprietor  of  the 
4am  would  not  be  liable;  but  it  would  be  a  question  of  fact  for  the  jury 
to  determine  whether  the  subsequent  flowage  of  the  land  was  caused  by 
the  maintenance  of  sach  dam. 

Action  for  damages  for  flowing  plaintiffB'  lands  in  conse- 
quence of  the  maintenance  of  a  certain  mill-dam  by  defend- 
ants. Defendant  answered  that  the  dam  had  been  maintained 
at  the  same  height  for  a  period  of  twenty  years  (since  1837) 
that  it  was  at  the  time  of  the  alleged  flowage,  and  that  de- 
fendants therefore  had  acquired  a  prescriptiye  right  to  so 
maintain  it,  and  further  denied  that  the  alleged  flowage  was 
the  result  of  the  erection  and  maintenance  of  the  dam.  The 
action  was  commenced  in  1861,  and  it  was  alleged  that  the 
damage  was  the  result  of  the  maintenance  of  the  dam  since 
June  18, 1857.  The  court  refused  to  give  an  instruction  asked 
by  plaintiffs  to  the  effect  that  "  if  you  find  that  the  dam  of 
the  defendants  has  caused  damages  to  the  plaintiffs'  lands 
since  June  17,  1858,  the  plaintiffs  will  be  entitled  to  recover 
although  the  lands  may  not  have  been  so  damaged  at  an 
earlier  period,  or  during  all  the  time  since  the  first  dam  was 
erected";  but  at  defendants'  request  instructed  the  jury  that 
"  if  you  believe  that  the  defendants  or  their  grantors  con- 
structed this  dam  and  raised  it  to  its  present  height  in  the  fall 
of  1837,  and  that  they  have  ever  since  maintained  it  at  that 
height,  as  a  dam,  so  as  to  stop  the  water  substantially  as  at 
present,  then  your  verdict  must  be  for  the  defendant";  and 
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After  the  jury  had  retired,  and  returned  into  court  for  further 
instruction,  they  were  told  by  the  court  that  ''  if  the  dam  of 
the  defendants  had  been  maintained  at  a  uniform  height  and 
head  for  twenty  years  before  the  commencement  of  this  suit, 
and  had  not  flowed  the  plaintiffs'  lands  for  the  first  ten  years 
of  that  time,  and  afterwards  said  lands  were  overflowed,  the 
presumption  would  be  that  the  flowage  had  been  produced  by 
other  causes  than  the  dam,  and  the  defendants  would  not  be 
liable.  Under  such  circumstances  it  would  be  left  too  much 
to  conjecture  to  determine  that  the  dam  was  the  cause  of  the 
mischief." 

Levi  HubheUj  for  the  appellants. 
Gary  and  Prattj  for  the  respondents. 

By  Court,  Dixon,  C.  J.  It  is  obvious  that  the  statute  of 
limitation  did  not  begin  to  run  upon  the  plaintiffs'  claim  until 
their  lands  were  flowed.  Before  that  they  had  no  action;  and 
it  was  wholly  immaterial  whether  the  dam  had  been  built  a 
long  or  a  short  time,  except  so  far  as  it  affected  the  question 
whether  the  backwater  was  caused  by  the  dam,  or  by  some 
other  obstructions  of  the  natural  flow  of  the  stream,  not  con- 
nected with  the  dam,  which  was  a  question  of  fact  to  be  deter^ 
mined  by  the  jury  according  as  they  should  find  from  the  evi- 
dence. The  court  was  therefore  wrong  in  giving  the  instruction 
asked  by  the  defendants,  and  also  in  the  charge  to  the  jury 
upon  their  return  into  court  for  further  advice.  The  instruction 
asked  by  the  plaintiffs  seems  to  have  been  too  broad.  It  ex- 
cluded the  idea  of  a  prescriptive  right  in  the  defendants  in 
case  the  jury  had  found  that  the  lands  had  been  flowed  for  a 
period  of  twenty  years  before  the  commencement  of  the  aotkuL 

Judgment  reversed,  and  a  new  trial  awarded. 

RxoHT  TO  Flow  Lands  of  Another  i3  Easement  Which  can  only  bs 
AoQuntED  BT  Express  Grant  or  bt  Prescription:  See  Snowden  ▼.  WUcu,  81 
Am.  Dec.  370.  The  period  prescribed  by  the  statate  of  limitatioiM  would 
be  the  length  of  time  which  would  confer  title  by  prescription:  Sdieiiber  t. 
Held^  47  Wis.  350.  The  statute  of  limitations  wiU  not  commence  to  ran 
against  a  claim  for  damages  for  injury  resulting. &om  the  flowing  of  lands  of 
another  by  means  of  a  mill-dam  in  an  adjacent  stream,  until  the  lands  are 
actually  flowed;  and  it  is  immaterial  whether  the  dam  has  beea  built  a  loQg 
or  a  short  time:  Sabine  y.  Johnson^  35  Id.  202.  If  for  ten  yean  prior  to  the 
commencement  of  a  suit  on  such  a  claim,  the  dam  and  water  have  been  kept 
up  and  maintained  at  the  same  height,  and  no  greater  damago  has  been  occa- 
sioned by  reason  of  the  dam  and  backwater  caused  by  it  after  the  dam  was 
rebvilt  than  before,  then  the  plaintiff  cannot  recover  for  the  injury:  Jc 
r.  Lammtn^  29  Id.  91,  all  citing  tho  principal 
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Tbespabb  against  infant  of  a  little  over  six  years  of  age,  for 
breaking  down  and  destroying  plaintiff's  shrubbery  and  flow* 
ers.  The  justice  of  the  peace  before  whom  the  cause  was  triad 
rendered  judgment  against  the  defendant,  which  judgment 
was  reversed  by  the  circuit  court,  whereupon  plaintiff  suedoiat 
a  writ  of  error. 

Abbottf  Oregoryj  and  Pinney^  for  the  plaintiff  in  error. 

Hoph/M  wnd  Foote^  for  the  defendant  in  error. 

By  Court,  Dixok,  C.  J.  "Infants  are  liable  in  actions  aris- 
ing ex  delicto^  whether  founded  on  positive  wrongs,  as  trespass 
or  assault,  or  constructive  torts  or  frauds":  2  Kent's  Com.  241. 

"Where  the  minor  has  committed  a  tort  with  force,  he  is 
liable  at  any  age;  for  in  case  of  civil  injuries  with  force,  the 
intention  is  not  regarded;  for  in  such 'a  case,  a  lunatic  is  as 
liable  to  compensate  in  damages  as  a  man  in  his  right  mind": 
Reeve's  Dom.  Rel.  258. 

"The  privilege  of  infancy  is  purely  protective,  and  infants 
are  liable  to  actions  for  wrong  done  by  them;  as  to  an  action 
for  slander,  an  action  of  trover  for  property  embezzled,  or  an 
action  grounded  on  fraud  committed":  Macpherson  on  In« 
fants,  481;  41  Law  Lib.  305. 

"Infants  are  liable  for  torts  and  injuries  of  a  private  nature, 
as  disseisins,  trespass,  slander,  assault,"  etc.:  Bingham  on  In- 
fiemcy,  110. 

"All  the  cases  agree  that  trespass  lies  against  an  infant": 
Hartfield  v.  Roper,  21  Wend.  620  [34  Am.  Dec.  273]. 

This  is  the  language  of  a  few  of  the  many  writers  and  courts 
who  have  spoken  upon  the  subject.  All  agree,  and  all  are 
supported  by  the  authorities,  with  no  single  adjudged  case  to  the 
contrary:  Jennings  v.  Rundall,  8  Term  Rep.  335;  Sihea  v.  John' 
«on,  16  Mass.  389;  Homer  v.  Thwingj  3  Pick.  492;  Campbell  v. 
Stokesy  2  Wend.  137  [19  Am.  Dec.  561];  BMoci  v.  Babeocky  8 
Id.  391;  Neal  v.  Gilletty  23  Conn.  437;  Humphrey  v.  Dov^ 
lassy  10  Vt.  71  [33  Am.  Dec.  177].  In  the  latter  case,  the 
minor  was  held  answerable  for  a  trespass  committed  by  him, 
although  he  acted  by  command  of  his  father. 

The  authorities  cited  by  the  counsel  for  the  defendant  in 
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error  have  no  bearing  upon  the  question.  They  relate  to  the 
criminal  responsibility  of  infants;  to  the  question  of  negligence 
on  their  part,  as  whether  it  can  be  imputed  to  them  so  as  to 
defeat  actions  brought  by  them  to  recover  damages  for  personal 
injuries  sustained  in  part  in  consequence  of  the  negligence  or 
unskillness  of  others;  and  to  the  liability  of  parents  and  guar- 
dians for  wrongs  committed  by  infants  under  their  chai^  by 
reason  of  the  neglect  or  want  of  proper  care  of  such  parents  or 
guardians.  The  case  at  bar  is  none  of  these.  The  defendant 
is  not  prosecuted  criminally;  the  action  is  not  by  him  to  recover 
damages  for  personal  injury  occasioned  by  the  joint  negligence 
of  himself  or  his  parents,  and  another;  nor  is  the  liability  of 
the  parents  involved.  The  suit  is  brought  to  recover  damages 
for  a  trespass  committed  by  him;  not  vindictive  or  punitoiy 
damages,  but  compensation;  and  for  that  he  is  clearly  liable. 
If  damages  by  way  of  punishment  were  demanded,  undoubt- 
edly his  extreme  youth  and  consequent  want  of  discretion 
would  be  a  good  answer. 

Judgment  of  the  circuit  reversed,  and  that  of  the  justice  of 
the  peace  affirmed. 

LuBiUTT  or  Imfakts  TOB  ToBTs:  See  the  sabjact  disooaiad  m  tlia  noli 
to  Humpkreif  ▼.  DougUus,  33  Am.  Oeo.  179;  and  perticalarly  m  to  liability 
in  an  action  of  trespase,  see  SooU  y.  Wataon,  74  Id.  457»  and  caaea  in  tbs 
Bote. 


NooNAN  V.  Ilsley, 

[17  Wisconsin,  814.] 
DUB-BiLL  m  FoLLOWDTO  FoBM:  '*I>ae  to  J.  A.  N.,  three  hundred  doOan 
in  Watertown  Railroad  stock,"  mxut  be  understood  as  an  agreement  to 
pay  BO  much  of  the  stock  of  the  kind  described  as  will  amount^  at  its 
par  value,  to  such  sum  of  three  hundred  dollars;  and  the  meaanre  of 
damages  for  failure,  by  the  maker  to  deliver  the  stock  on  demandy  ia  the 
Talne  of  the  stock  at  the  time  of  such  demand^  with  intereatb 

AcnoN  on  due-bill.    The  opinion  states  the  facts. 

Jenkins  and  HickcoXj  for  the  appellants. 
Wells  and  Brigham^  for  the  respondent. 

By  Court,  Colb,  J.  As  a  matter  of  course,  if  the  court  com* 
mitted  any  errors  in  its  rulings  or  instructions,  it  was  proper 
to  grant  a  new  trial.  We  are  of  the  opinion  that  it  did  not  adopt 
the  correct  rule  of  damages.    The  defendant  below  requested 
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the  court  to  instruct  the  jury  that  the  measure  of  damages  for 
failure  to  deliver  the  stock  was  the  value  of  the  stock  at  the 
time  of  such  failure,  and  interest.  The  court  refused  to  give 
this  instruction,  but  told  the  jury  that  the  plaintiff  was  en- 
titled to  recover  the  sum  of  three  hundred  dollars,  with  legal 
interest  from  the  time  of  such  demand,  less  the  nominal  dam- 
ages to  which  the  defendant  was  entitled  by  reason  of  the 
breach  of  the  covenant  against  encumbrances  and  seisin. 

The  action  was  brought  upon  an  instrument  which  read  as 
follows:  "  Due  to  Josiah  A.  Noonan  three  hundred  dollars,  in 
Watertown  Railroad  stock.  Milwaukee,  22d  of  March,  1856. 
Charles  F.  Ilsley."  The  question  is,  whether  the  amount  of 
money  mentioned  in  the  note,  with  interest,  is  the  proper 
measure  of  damages,  or  the  price  of  railroad  stock  of  the 
nominal  value  of  three  hundred  dollars,  at  the  time  of  the 
breach  of  the  contract. 

It  must  be  admitted  that  the  decisions  of  the  different 
states  upon  this  subject  are  far  from  being  uniform;  some 
holding  that  where  a  note  is  payable  in  specific  articles,  at  a 
stipulated  price,  the  party  is  entitled  to  recover,  on  a  breach 
of  the  contract,  the  sum  specified  in  the  note,  and  not  the 
actual  value  of  the  articles  on  the  day  of  payment;  while 
others  hold  that  the  actual  value  of  the  articles,  and  not  the 
stipulated  sum,  is  the  true  measure  of  damages:  See  Edwards 
on  Bills  and  Promissory  Notes,  723;  Pinney  v.  OleasoUj  5 
Wend.  893  [21  Am.  Dec.  223];  Smith  v.  Smithy  2  Johns.  235 
[3  Am.  Dec.  410];  Vance  v.  Bloomer,  2  Wend.  196;  Rockwell 
V.  RochffcUy  4  Hill,  164;  Gilbert  v.  DanfoHh,  6  N.  Y.  585; 
Baher  v.  Mair,  12  Mass.  121;  Brooke  v.  Hubbard^  3  Conn.  58 
[8  Am.  Dec.  164];  Perry  v.  Smith,  22  Vt.  302;  Nevoman  v.  Mc- 
Gregor, 5  Ohio,  349  [24  Am.  Dec.  293];  Mettler  v.  Moore,  1 
Blackf.  342;  Hedges  v.  Gray,  1  Id.  216;  WUeon  v.  Hickson,  1 
Id.  230;  Osborne  v.  Fviton,  1  Id.  233;  Van  Vleet  v.  Adair,  1  Id. 
346;  Parks  v.  Marshall,  10  Ind.  20;  Gordon  v.  Parker,  2  Smedes 
A  M.  485;  Hixon  v.  Hizon,  7  Humph.  33;  Clay  v.  Huston,  1 
Bibb,  461;  Anderson  v.  Ewing,  3  Litt.  245;  Price  v.  Justrobe, 
Harp.  Ill;  Wilson  v.  George,  10  N.  H.  445. 

In  this  state  we  have  no  decisions  upon  the  point,  and  there- 
fore are  at  liberty  to  adopt  the  construction  which  we  think 
will  most  fully  effectuate  the  intention  of  the  parties.  And 
according  to  our  construction  of  the  instrument,  the  respond- 
ent agreed  and  is  bound  to  pay  so  many  dollars  in  the  stock 
of  the  company  as,  when  counted  at  par,  will  amount  to  three 
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hundred  dollars.  This,  we  think,  is  the  meaning  of  the  con- 
tract. If  the  stock  is  appreciated  above  par,  the  payee  is  to 
be  benefited  by  the  increased  value;  and  if  depreciated,  he  is 
then  to  be  restricted  to  three  hundred  dollars  iq  amount 
although  worth  less  than  that  sum  of  money.  The  author! 
ties  above  cited  abundantly  show  that  where  the  instrument, 
like  the  one  at  bar,  is  to  be  paid  in  bank  notes,  or  in  stock  or 
scrip  in  the  similitude  of  bank  notes,  then  the  market  value 
of  the  notes,  stock,  or  scrip  is  the  measure  of  damages.  And 
the  re&son  given  for  the  rule  is,  that  where  a  party  engages  to 
pay  so  many  dollars  in  bank  notes,  stock,  or  scrip,  the  articles 
are  described  and  numerically  calculated  by  the  number  they 
express,  so  that  three  hundred  dollars  in  railroad  stock  or 
bank  notes  is  understood  to  mean  that  amount  as  expressed 
upon  the  fsLoe  of  the  stock  or  notes,  and  not  an  amount  which 
will  be  equivalent  in  value  to  three  hundred  dollars  in  money; 
while  an  instrument  drawn  for  the  payment  of  so  many  dol- 
lars in  chattels — wheat,  salt,  cloth,  wool,  and  other  like  arti- 
cles— is  construed  to  mean  so  much  of  those  things  as  will 
amount  to  the  sum  in  money,  because  .the  things  themselves 
cannot  be  counted  by  dollars,  as  the  name  is  never  applied  to 
them:  2  Parsons  on  Contracts,  pt.  2,  c.  8;  Anderson  v.  Ewing^ 
8  Litt.  245.  And  this  explains  why  this  instrument  was 
drawn  in  the  manner  it  was;  because  three  hundred  dollars 
of  stock  is  understood  to  mean  that  number  of  dollars  as  ex- 
pressed upon  the  face  of  the  certificate:  See  also  Sedgwick  on 
the  Measiire  of  Damages,  8d  ed.,  c.  8,  p.  253.  We  universally 
speak  of  so  many  dollars  of  railroad  stock  without  any  refer- 
ence to  its  actual  cash  value,  because  it  is  convenient  to  count 
and  describe  it  in  this  manner. 

For  these  reasons,  we  think  the  order  of  the  circuit  conrt 
granting  a  new  trial  was  correct,  and  must  be  afi&rmed. 


Thi  pbdtcipal  oasb  is  ottkd  in  Wheeler  t.  ffartdtom,  40  Wu.  1Q2,  totiM 
point  that  a  contract  such  as  a  due-bill  for  a  certain  sum  in  stock  ol  a  speoa- 
fied  corporation  woold  be  fulfilled  by  delivering  stock  amounting  to  snoli 
sum,  calculated  on  the  basis  of  its  par  or  face  value;  and  in  Ingram  v.  RamkuHf 
4tl  Id.  411,  to  the  point  that  the  measure  of  damages  would  be  the  value  ol 
the  stock  oa  the  day  it  was  to  be  delivered,  with  interest  to  the  day  of  the 
trial 
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Addington  V.  Sexton. 
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TanraiOfiDir  xx>aB  not  Amount  to  Cobbutt  AflUKMitNT  to  But  and  8il\ 
OiTlc^  whereby  sheriff  appoints  a  person  as  deputy  to  do  all  the  busmeas 
of  sheriff  arising  at  a  particular  place,  in  consideration  of  the  fact  thai 
the  latter  shall  receive  as  his  own  all  fees  and  emolnments  arising  from 
aach  business. 

taxBnrr  hat  Rboovkr  ov  Attaohmknt  pLAXNTm  Reasonablb  Valub  ov 
TiMB  AND  Sebvicbs  in  keeping  and  caring  for  attached  property,  at  th# 
request  of  the  latter,  for  a  considerable  length  of  time,  after  which  pos- 
session was  surrendered  to  the  attachment  defendant. 

Action  by  plaintiff  as  deputy  sheriff  to  recover  for  certain 
services  rendered  to  and  expenses  incurred  for  defendant,  in 
the  course  of  his  official  duties.  The  opinion  sufficiently  states 
the  facts. 

Bennett  and  MeCUUan^  for  the  appellant. 

Butler  and  CottriUj  for  the  respondents. 

By  Court,  Cole,  J.  The  objection  that  there  was  an  illegal 
ftnd  corrupt  agreement  to  appoint  the  appellant  deputy  sheriff 
is  founded  upon  the  following  portion  of  the  complaint:  ''The 
said  plaintiff  further  shows  that  on  the  thirteenth  day  of  April, 
1861,  Horatio  T.  Taylor  was  sheriff  of  the  county  of  Racine,  in 
said  state,  duly  elected,  qualified,  and  acting  as  such,  and  was 
and  continued  to  be  and  act  as  such  sheriff  \mtil  the  fourth 
day  of  January,  1863,  and  during  all  that  time  this  plaintiff 
I  was  deputy  sheriff  of  and  for  said  county,  duly  appointed, 
qualified,  and  acting  as  such  by  and  under  said  sheriff,  and 
refsiding  at  Burlington,  in  said  county;  that  by  an  agreement 
entered  into  by  and  between  said  sheriff  and  this  plaintiff,  for 
and  upon  a  valuable  consideration,  this  plaintiff,  as  such 
deputy  sheriff,  was  to  do  all  the  business  arising  at  Burlington 
aforesaid,  and  to  have  and  receive  as  his  own  all  fees  and 
emoluments  arising  from  such  business;  and  tbat  this  plaintiff 
is  the  full  owner  of  and  the  only  party  interested  in  the  claims 
hereinafter  set  up  against  the  defendants."  It  is  contended 
that  this  shows  that  the  sheriff  was  paid  a  reward  or  valuable 
consideration  for  appointing  the  appellant  deputy  sheriff,  and 
that  therefore  such  appointment  was  null  and  void.  But 
according  to  our  understanding  of  the  complaint,  it  does  not 
disclose  an  agreement  within  the  statute  against  buying  and 
selling  offices.  It  is  not  alleged  that  the  sheriff  appointed  the 
appellant  deputy  ''for  any  reward  or  gratuity  paid  or  agreed 
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to  be  paid."  As  we  understand  it,  the  parties  agreed  that  the 
deputy  should  do  all  the  business  of  the  sh^Hff  arising  at  Bur- 
lington, and  receive  as  his  own  the  fees  and  emoluments  of 
such  business.  Was  this  a  corrupt  agreement  for  buying  and 
selling  an  office  within  the  meaning  of  the  law?  We  think 
not.  The  case  of  Mott  v.  Bobbins,  1  Hill  21  [37  Am.  Dec. 
286],  is  unquestionably  a  sound  exposition  of  the  law  upon 
this  subject,  and  is  precisely  in  point.  Justice  Bronson  says: 
^'When  the  principal,  on  appointing  a  deputy,  takes  an  agree* 
ment  for  the  payment  of  a  gross  sum,  which  is  not  to  come  out 
of  the  profits  of  the  office,  the  contract  is  void.  But  where  he 
reserves  a  part  of  the  fees  of  the  office,  or  a  sum  certain  which 
is  to  come  out  of  the  profits,  the  contract  is  good.  And  the 
reason  why  the  principal  may  take  a  stipulation  for  a  part  of 
the  fees  or  profits  is  because  the  whole  belongs  to  him;  and 
as  has  been  said,  4t  is  only  reserving  a  part  of  his  own  and 
giving  away  the  rest  to  another.'  But  in  this  case  they  all 
belong  to  the  sherifT,  and  the  agreement  to  divide  them  is  only 
a  mode  of  settling  the  compensation  of  the  deputy  for  such 
services  as  he  might  render.  Such  an  agreement  tiie  parties 
were  at  liberty  to  make." 

The  obvious  intent  of  the  statute  is  to  prevent  corruption  in 
office;  and  it  refers  to  corrupt  bargains  and  sales  of  offices,  and 
not  to  an  arrangement  like  the  one  set  up  in  the  complaint, 
which  is  evidently  a  mere  method  of  settling  the  compensation 
of  the  deputy  for  services  rendered:  3  Kent's  Com.  455.  Our 
statute  requires  the  sheriff  to  appoint  one  or  more  deputies: 
Chap.  13,  sees.  98, 100.  There  is  no  law  regulating  the  compen- 
sation of  the  deputy,  and  this  circumstance  distinguishes  the 
case  from  that  of  Tappan  v.  Brovm,  9  Wend.  175.  In  Lewis  y. 
Knox,  2  Bibb,  453,  Love  v.  Buckner,  4  Id.  506,  Outon  v.  Bodea^  3 
A.  K.  Marsh.  433  [13  Am.  Dec.  193],  and  Davis  y.  HvU,  1  litt 
9,  a  gross  sum  of  money  was  agreed  to  be  given  as  a  considera- 
tion for  the  sale  or  deputation  of  an  office,  and  on  this  ground 
the  contract  was  held  to  be  void. 

Another  objection  is,  that  the  appellant  seeks  to  recover,  not 
only  the  statutory  fees  for  the  service  of  the  summons,  com- 
plaint, and  attachment,  but  also  on  a  quantum  meruit  for  his 
services  in  taking  care  of  the  attached  property.  These,  it  is 
claimed,  were  official  services,  for  which  he  is  entitled  to  no 
extra  compensation.  Our  statute  provides  that  the  sheriff 
shall  be  entitled  to  receive  "  all  such  necessary  expenses  in- 
curred in  taking  possession  of  any  goods  or  chattels,  and  pr»* 
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Berving  the  same,  as  shall  be  just  and  reaaonable  in  the 
opinion  of  the  court":  Subd,  25,  sec.  1,  c.  133.  In  the  com- 
plaint, the  appellant  claims  to  recover  $407  for  his  personal 
services  in  keeping  possession  of  the  attached  goods,  and  tak- 
ing care  of  the  same  for  a  period  of  fifteen  months  or  more. 
We  have  no  doubt  that  our  statute  allows  the  sheriff  compen- 
sation for  such  services.  The  property  attached  was  a  stock 
of  dry  goods,  and  if  they  required  care  and  attention  to  pre- 
vent them  from  spoiling  or  depreciating  in  value,  it  was  the 
duty  of  the  officer  to  give  them.  Suppose  the  sheriff  had  hired 
a  clerk  to  look  after  the  goods,  would  he  not  have  been  entitled 
to  receive  a  reasonable  sum  for  such  services,  as  being  neces- 
sary expenses  incurred  in  preserving  the  property?  Suppose 
the  property  attached  had  been  a  stock  of  cattle,  a  flock  oi 
sheep,  or  something  of  the  kind,  which  required  constant  care 
and  attention,  would  not  the  olSScer  be  entitled  to  receive  com- 
pensation for  forage  and  employing  servants  to  look  after 
them?  And  if  he  would  be  entitled  to  receive  pay  for  employ- 
ing a  man  to  look  after  and  take  care  of  the  property,  would 
be  not  be  entitled  to  compensation  if  he  performed  the  services 
in  person?  The  provision  of  the  statute  was  undoubtedly  in- 
tended to  apply  to  such  a  case,  and  to  permit  the  officer  who 
had  incurred  necessary  expenses  in  taking  care  of  and  preserv- 
ing attached  property,  either  by  bestowing  his  own  care  and 
attention  upon  it  or  employing  a  person  to  do  so,  to  receive 
such  compensation  as  in  the  opinion  of  the  court  might  be  just 
and  reasonable. 

For  these  reasons,  the  order  of  the  circuit  court,  sustaining 
the  demurrer  to  the  complaint,  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  according  to  law. 


Aflssnfwrr  io  Bcnr  akd  Bell  Ownoti  See  MoU  v.  JUbbku,  87  Am.  Dml 
06^  a  MM  almost  idflntJol  with  the  principal  oaM  oa  this  paiiiii 


BlOB    V.   GUTLBB« 

[17  WISOOHBIX,  86L] 
WlBSBOOSB  RSOIIR  MAT  BS  TrANSFXRBXD   WITHOUT  tntOBaMMMOT,  10  IS 

to  paM  title  to  the  property,  if  the  owner  makes  the  transfer  with  that 
intent^  in  oaaea  where  the  receipt  reoitea  that  the  property  therein  ntn^ 
tioned  is  "  deliyerable  to  bearer." 
Wnoomnff  Statdts  ot  1860  Pbovdoiho  that  Wakkboubb  BaaiEPTi  may 
ba  tnasfanad  by  indonemant^  and  what  effect  thqr  shall  have  whan  aa 
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transferred,  does  not  operate  to  prevent  in  all  caaes  a  paaaing  of  titla 
without  indorsement,  the  language  being  permiasiTe  and  not  imperative^ 
and  the  right  existing  independently  of  statate.  The  object  of  the  stat- 
ute is  not  to  prevent  the  owner  of  {Property  from  passing  the  title  in  any 
manner  previonsly  effectual  for  that  purpose,  but  to  protect  those  deal- 
ing  with  persons  who  are  intrusted  with  such  evidences  of  title  only  as 
factors  or  agents. 

WAOS   that    WAJUfiHOlTEDB    RbCOUPTS   ARI   TaJUEN    IN   DiBGHABOX  OF    PbIOB 

Ihbbbtxdness  wiU  not  deprive  the  transferee  of  the  protection  to  which 
he  would  otherwise  be  entitled  as  an  innocent  purchaser  without  notice 
that  his  vendor  acquired  title  by  fraud. 

COMTBOVXBST    BXTWEBN    Go-DKrB29DAim,   SsXTLXMXZfT    OV    WlOCH    0    HM 

Ebsuttxal  to  the  determination  of  the  plaintiff's  oaae,  cannot  be  adjusted 
by  the  judgment,  unless  a  claim  was  set  up  by  one  of  such  duffmdanti 
which  the  other  was  given  an  opportunity  to  deny. 

Apfbal  by  two  defendants  from  a  judgment  against  them 
in  fSftTor  of  their  co-defendant  The  opinion  folly  states  the 
facts. 

Henry  F.  Prentisa^  for  the  appellants. 

E.  Mariner  J  for  the  respondent 

By  Conrt,  Paine,  J.  The  plaintifTs  in  this  case  sold  to  the 
defendant  ComBtock  a  quantity  of  wheat,  which  they  owned  in 
the  warehouse  of  the  defendant  Higby,  and  for  which  they 
held  two  warehouse  receipts,  each  reciting  that  the  wheat 
was  ''  deliverable  to  bearer "  on  return  of  the  receipt  They 
deliyered  the  receipts  to  Comstock  without  indorsement 
They  aver  that  he  made  the  purchase  fraudulently,  knowing 
that  he  was  in  an  insolvent  condition,  without  intending  to 
pay,  and  knowing  that  the  check  which  he  gave  as  cash  in 
payment  would  be  dishonored  for  want  of  funds. 

They  also  aver  that  he  had  delivered  the  reoeipts  to  the 
defendants  Conkey  and  Cutler  upon  some  agreement,  but  that 
they  were  not  bona  fide  purchaeers  for  value;  and  the  object 
of  this  suit  was  to  have  the  purchase  by  Comstock  adjudged 
fraudulent,  that  Conkey  and  Cutler  might  be  restrained  from 
transferring  the  receipts,  and  be  adjudged  to  surrender  them 
to  the  plaintiffs,  and  that  Higby  might  be  restrained  from 
delivering  the  wheat  to  any  of  the  other  defendants. 

The  defendants  Conkey  and  Cutler  answered,  denying  all 
knowledge  of  the  fraud,  and  averring  that  they  had  purchased 
the  receipts  of  Comstock  in  the  usual  course  of  business,  to  be 
applied  in  payment  of  a  previous  indebtedness,  and  had  on  the 
same  day  resold  them  to  the  defendant  Higby,  who,  as  it  «p- 
p^ffedy  had  destroyed  them.    The  defendant  ffigby  filed  no 
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answer  until  after  the  trial  and  decision  of  the  case  by  the 
judge. 

The  judge  found  the  purchase  by  Comstock  fraudulent,  and 
that  neither  Conkey  and  Cutler  nor  Higby  were  bona  fide  pur- 
chasers without  notice;  and  he  gave  the  plaintiffs  judgment 
against  Higby  for  the  value  of  the  wheat,  gave  Higby  a  judg- 
ment against  Conkey  and  Cutler  for  the  same,  with  interest 
from  the  date  of  his  purchase,  and  Conkey  and  Cutler  a  judg- 
ment against  Comstock  for  the  same,  with  interest  from  the 
date  of  their  purchase. 

It  seems  Higby  afterwards  filed  an  answer,  and  as  he  has 
not  appealed,  it  is  unnecessary  to  determine  whether  the  prac- 
tice, as  against  him,  was  regular  or  not. 

But  the  defendants  Conkey  and  Cutler  object  that  the 
court  had  no  authority  to  render  a  judgment  in  favor  of  Higby 
against  them,  when  Higby  had  not  asked  for  such  a  judgment, 
and  they  had  had  no  opportunity  to  contest  his  right  to 
it.  And  as  a  matter  of  practice,  this  objection  seems  to  be 
well  founded.  Whatever  matters  may  be  adjusted  as  between 
co-defendants,  when  the  claim  is  made  and  an  opportimity 
given  to  contest  it,  it  seems  clear  that  matters  of  controversy 
between  them,  the  settlement  of  which  is  not  essential  to  the 
determination  of  the  plaintiffs'  case,  cannot  be  adjusted  by  the 
judgment,  unless  the  claim  was  made  by  the  one  defendant, 
and  an  opportunity  given  to  the  other  to  deny  it.  It  is  obvious 
in  this  case  that  even  though  Higby  had  a  cause  of  action 
against  Conkey  and  Cutler,  by  reason  of  the  failure  of  tbeir 
title  to  the  wheat,  still  they  may  have  had  a  set-off  for  the 
whole  amount,  which  they  would  have  been  entitled  to  show, 
if  they  had  been  apprised  that  Higby  sought  to  recover  against 
them  in  this  suit  The  authorities  cited  by  the  appellant 
show  that  such  a  practice  cannot  prevail;  and  it  is  clear  that, 
whether  it  has  done  so  or  not  in  this  case,  it  might  lead  to 
great  confusion  and  injustice  if  generally  adopted.  We  have 
thought  proper  to  decide  this  question  of  practice,  although 
from  our  conclusions  upon  the  merits  of  the  case  we  are 
obliged  to  reverse  the  judgment  upon  other  grounds.  The 
court  below  found  that  the  defendants  Conkey  and  Cutler 
"  were  not  innocent  purchasers,  without  notice,  for  a  valuable 
consideration  paid."  So  far  as  this  finding  was  based  upon 
the  fact  that  the  consideration  paid  by  them  was  the  discharge 
of  a  prior  indebtedness,  it  is  disposed  of  by  the  decision  of  this 
court  in  the  case  of  Sht^feldt  v.  Peasej  16  Wis.  659.    But  it  was 
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also  based,  as  stated  in  the  argument,  upon  the  fact  that  the 
receipts  were  not  indorsed  at  any  of  the  transfers.  And  it  is 
claimed  that,  by  virtue  of  the  provisions  of  chapter  340,  Laws 
of  1860,  and  particularly  of  section  6,  which  provides  that 
warehouse  receipts  may  be  transferred  by  indorsement  and 
what  effect  they  shall  have  when  so  transferred,  no  purchaser 
can  be  considered  a  purchaser  without  notice,  unless  the  re- 
ceipt is  transferred  to  him  by  indorsement.  It  is  said  that 
this  statute  was  designed  to  prevent  fraudulent  practices  in 
respect  to  such  receipts,  and  that  its  provisions  should  be  held 
imperative.  There  is  no  doubt  such  was  its  design,  and  a 
large  number  of  its  provisions  are  penal  in  their  character,  and 
well  adapted  to  secure  that  end.  But  we  have  been  unable  ta 
discover  that  the  provision  in  section  6,  that  the  receipts  may 
be  transferred  by  indorsement,  was  designed  to  prohibit  a 
transfer  in  any  other  mode.  The  fraudulent  practices  which 
the  statute  aimed  to.  prevent  consisted  in  the  issuing  of  ware- 
house receipts,  bills  of  lading,  and  other  similar  instruments, 
without  actually  having  the  property,  and  also  the  improper 
delivery  of  such  property  where  receipts  had  once  been  right- 
fully issued  for  it.  The  provisions  of  this  statute  punishing 
such  acts  are  as  effective  to  prevent  them  as  any  statute  can 
be.  And  it  is  difScult  to  see  how  a  requirement  that  the  prop- 
erty should  never  be  conveyed  except  by  an  indorsement  of 
the  receipt  could  aid  in  accomplishing  that  end. 

The  language  is  permissive  merely,  and  not  prohibitory. 
Still,  if  the  statute  were  the  only  source  of  right  to  transfer  the 
property  represented  by  such  a  receipt,  the  maxim,  Expressio 
uniua  exclusio  est  alterivs,  might  be  applicable,  and  the  result 
would  be  that  it  could  be  transferred  only  by  indorsement  of  the 
receipt,  since  the  statute  mentioned  only  that.  But  if  other 
modes  of  transfer  existed,  there  is  nothing  in  the  language  of 
this  act,  nor  in  its  spirit  and  object,  that  would  prohibit  a 
transfer  according  to  such  other  modes,  with  the  same  effect 
that  it  would  have  if  this  statute  had  not  been  passed. 

And  independently  of  this  statute,  there  can  be  no  doubt 
that  the  mode  of  transfer  adopted  by  these  parties  would  have 
been  amply  sufficient  to  pass  the  title  to  the  wheat.  It  is  well 
settled  that  the  title  to  property  not  capable  of  convenient 
actual  delivery  will  pass  by  the  delivery  to  the  vendee  of  the 
usual  documentary  evidences  of  title,  with  the  intent  to  transfer 
it.  Of  the  intent  in  this  case  there  is  no  doubt.  The  whole 
evidence  shows  that  it  was  intended  and  considered  by  all  the 
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parties  as  a  complete  transfer  of  title  to  the  wheat.  The  cus- 
tom existing  in  Milwaukee,  to  tranfer  such  receipts  without 
indorsement,  might  be  looked  to  to  show  what  the  intent  was, 
if  it  were  not  otherwise  clear;  though  of  course  such  a  custom 
could  have  no  effect  to  set  aside  the  statute,  if  the  latter  were 
designed  to  prohibit  such  a  mode  of  transfer. 

It  is  true  that  in  most  of  the  books  and  cases  that  speak  of 
the  transfer  of  property  by  a  delivery  of  the  bills  of  lading, 
those  instruments  are  said  also  to  have  been  indorsed.  But 
bills  of  lading,  according  to  their  usual  form,  promise  to  de- 
liver the  property  to  the  consignees  or  their  assigns,  so  that  an 
indorsement  or  other  assignment  would  be  necessary  in  order 
to  bring  any  other  holder  within  the  terms  of  the  contract. 
But  where  a  warehouse  receipt  promises  directly  to  deliver  the 
property  to  the  bearer,  as  these  do,  I  have  found  no  case  that 
indicates  that  an  indorsement  would  have  been  essential  to 
pass  the  title  to  the  property  covered  by  such  receipt,  where 
the  owner  sold  it  and  delivered  the  receipt  with  the  intent  to 
thereby  transfer  it.  On  the  contrary,  there  are  several  cases 
that  imply  that  it  would  not,  and  some  of  them,  even,  cases 
where  it  did  not  appear  that  the  receipts  ran  '^  to  bearer,"  as 
these  do:  Wilkes  v.  Ferris,  5  Johns.  335  [4  Am.  Dec.  364];  Gf6- 
8on  V.  Stevens  J  8  How.  400.  In  the  latter  case,  it  is  true,  there 
was  a  delivery  order  written  by  the  vendor  on  the  back  of  the 
warehouse  receipt,  which,  however,  did  not  run  to  bearer.  The 
court,  while  admitting  that  that  did  not  amount  to  a  formal 
assignment,  yet  held  that  it  showed,  beyond  doubt,  the  intent 
to  pass  the  title,  ''and  that  where  that  intent  was  evident  from 
the  language  of  the  written  instrument  and  the  nature  and 
character  of  the  contract,  it  was  the  duty  of  the  court  to  carry 
it  into  execution,  without  embarrassing  it  with  needless  for- 
malities." That  doctrine  is  as  applicable  to  a  case  where  there 
is  the  mere  delivery  of  a  receipt,  which  itself  runs  to  bearer, 
as  it  was  there  to  the  delivery  of  a  receipt  not  running  to 
bearer,  with  a  delivery  order  indorsed  on  it  by  the  vendor. 
The  delivery  alone  in  the  one  case  as  clearly  indicates  the  in- 
tent as  the  delivery'and  the  indorsement  in  the  other.  The 
case  of  Horr  v.  Barker,  8  Cal.  603,  also  expressly  decides  that 
such  a  delivery  would  pass  the  title.  I  come,  then,  to  the  con- 
clusion that,  independently  of  this  statute,  a  perfect  title  to  the 
wheat  would  have  passed  by  the  several  contracts  of  sale  ap- 
pearing in  this  case,  and  the  delivery  of  the  receipts,  though 
not  indorsed.    True,  if  Comstock  purchased  fraudulently,  the 
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flale  was  voidable  as  against  him;  bnt  if  he  transferred  to  a 
bona  fide  purchaser  without  notice,  such  purchaser  would  hold 
the  property. 

And  this  being  so,  there  seems,  as  already  stated,  nothing 
in  the  language  or  object  of  this  statute  that  should  defeat  this 
result.  On  the  contrary,  the  provisions  of  section  6  seem  to 
have  been  designed  to  accomplish  substantially  the  same  pur^ 
pose  as  the  English  factor's  act,  referred  to  in  Abbott  on  Ship- 
ping, 642;  1  Smith's  Lead.  Gas.  885.  This  object  was  to 
protect  those  dealing  with  persons  intrusted  with  the  usual 
evidences  of  title,  though  in  fact  being  mere  agents  with  special 
authority.  It  grew  out  of  inconveniences  supposed  to  result 
from  the  rule  of  law  that  a  factor  authorized  to  sell  could  not 
pledge  the  property  of  his  principal.  The  section  under  con<* 
sideration  provides  that  these  receipts,  etc.,  '^  may  be  trans- 
ferred by  indorsement  thereof;  and  any  person  to  whom  the 
same  may  be  so  transferred  shall  be  deemed  and  taken  to  be 
the  owner  of  the  goods,  wares,  and  merchandise  therein  speci- 
fied, so  far  as  to  give  validity  to  any  pledge,  lien,  or  transf(V 
made  or  created  by  such  person  or  persons."  This  language 
«eems  unmistakably  to  indicate  that  the  legislature  had  in 
yiew  the  same  evil  that  caused  the  English  factor's  act,  and 
that  they  were  not  attempting  to  prescribe  an  inflexible  mode 
for  the  transfer  of  such  property  by  those  who  were  the  abso- 
lute owners.  If  a  factor  or  agent  should  attempt  to  make  an 
unauthorized  disposition  of  the  property  of  his  principal,  by 
delivering  the  warehouse  receipt,  bill  of  lading,  or  other  evi- 
dence of  title,  without  indorsement,  then  the  purchaser's  title 
would  fail,  because  it  could  be  only  by  aid  of  this  statute  that 
he  could  sustain  it;  and  that  he  could  not  do  because  he  had 
not  taken  a  transfer  in  the  manner  provided  by  statute. 

But  if  the  absolute  owner  of  the  property  sells  it  and  deliv- 
ers the  receipt,  the  title  will  pass,  because  he  could  do  that 
without  the  statute.  And  as  the  purchaser  in  such  case  is 
not  obliged  to  ask  any  aid  from  the  statute,  he  is  not  obliged 
to  show  such  a  transfer  as  the  statute  provided  for. 

For  these  reasons,  we  think  Conkey  and  Cutler  acqxured  a 
good  title  to  the  wheat,  and  that  the  judgment  against  them 
must  be  reversed,  with  costs. 


WaSEHOUBX  RbGBIPTS  —  THXnt  TBANaVXR  AITD  NBOOnABniZTT. — Od  tlM 

labject  of  warehouaemen  generally,  iaclnding  their  duties  and  liahilitia^  um 
the  note  to  SehnmU  ▼.  Blood,  21  Am.  Dec  145  et  seq. 
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A  warehoofleman's  reoeipt  is  said  to  be  a  quad  negotiable  instrameat, 
thongh  in  some  states,  as  a  matter  of  commendal  oonvenience,  they  have  been 
made  negotiable  by  statute.  A  mere  weigh-master's  ticket,  with  the  word 
"stored"  on  its  face,  is  not  a  warehooseman^s  receipt:  Caihauri  ▼.  Snow,  64 
Iowa,  584;  nor  is  an  order  on  a  canning  house  for  a  quantity  of  the  proprie* 
tars  goods,  deliTerable  on  the  order  of  the  holder  and  production  of  the  paper^ 
such  a  receipt:  State  v.  Bryant,  63  Md.  66.  Under  a  statute  mjilfing  nego- 
tiable warehouse  receipts  for  goods,  etc.,  stored  or  deposited,  a  warehouse 
order  for  '*  com  to  be  loaded  into  sacks,  and  when  loaded  to  be  sent  down," 
waa  held  not  to  be  a  receipt  for  storage,  but  merely  an  agreement  for  trans- 
portation: Union  Sav.  A88*n  v.  SL  Louia  O,  E,  Co.,  81  Mo.  341.  A  warehouse 
receipt  is  not  included  in,  nor  negotiable  under,  a  statute  providing  that  only 
"those  instruments  shall  be  negotiable  whereby  one  promises  or  agrees  to 
pay  any  sum  of  money  or  articles  of  personal  property,  or  any  sum  of  money 
in  negotiable  property,  or  acknowledge  any  sum  of  money  or  personal  prop- 
erty to  be  due  to  any  other  person,"  for  this  does  not  embrace  agreements  for 
individual  services,  or  to  pay  money,  or  deliver  property  on  uncertain  con- 
tingencies: Canadian  Bank  v.  McCrea,  106  IlL  281.  Statutes  making  receipts 
evidence  of  transfer  of  grain,  and  equivalent  to  actual  deliveiy  of  the  prop- 
erty, and  providing  that  they  shall  be  assignable  by  indorsement,  does  not 
put  them  on  the  same  footing  with  instruments  which  are  the  direct  repre* 
sentatives  of  money,  and  hence  they  are  not  negotiable:  Id.  Under  a  statute 
declaring  that  warehousemen's  receipts  are  negotiable,  a  receipt  by  the  over- 
seer of  a  warehouseman  is  not  a  warehouse  receipt  so  as  to  be  negotiable:  Peo- 
pleU  Bank  v.  Oayley,  12  Phila.  183;  Troutman  v.  People's  Bank,  12  Id.  276. 

In  absence  of  statutory  provisions,  warehousemen's  receipts  are  not  nego- 
tiable, but  are  assignable  by  transfer  and  indorsement,  and  such  an  assign- 
ment will  pass  such  title  as  the  assignor  had  at  the  time  thereof:  Solomon  v. 
Buahnell,  11  Or.  277;  S.  C,  50  Am.  Rep.  475;  GUmn  v.  Stevens,  8  How.  384; 
for  such  a  receipt  cannot  make  the  warehouseman  guarantor  of  the  title  to 
properiy  stored:  Mechanics'  <£r  L.  T.  Co,  v.  Kiger,  103  U.  S.  352;  and  the 
holder  or  transferee  of  such  a  receipt  takes  no  better  tilte  than  if  the  goods 
were  held  by  himself;  their  negotiability,  such  as  it  is,  serving  only  to  cut  o£f 
any  defenses  the  warehouseman  may  have:  Louisville  Bank  v.  Boyce,  78  Ky.  42. 
In  Sris  d:  P.  D.  Co.  v.  St.  Louis  C.  Co.,  6  Mo.  App.  172,  it  was  held  that  the 
fact  that  a  warehouse  receipt  was  made  to  bearer  would  not  affect  the  neces- 
sity for  a  written  indorsement  to  pass  title;  but  this  was  under  a  special  stat- 
ute^ and  in  the  absence  of  statute  it  has  been  held  to  be  otherwise.  See  on 
this  point  the  principal  case.  In  Oibson  v.  Stevens,  8  How.  384,  it  is  said  by 
Chief  Justice  Taney  that  the  transfer  by  indorsement  and  delivery  of  a  ware- 
house receipt  transfers  the  legal  title  and  constructive  possession  of  the  prop- 
erty, and  the  warehouseman  from  the  time  of  the  transfer  becomes  the  bailee 
of  the  transferee.  To  the  same  effect,  see  Harris  v.  Bradley,  2  Dill.  285; 
MeNeU  v.  HiU,  1  Woolw.  96;  First  NaL  Bank,  v.  Bales,  5  Cinn.  Law  BulL 
In  Spangler  v.  BtUterJield,  6  CoL  356,  the  court  say  that  it  is  only  after  notice 
to  a  warehouseman  who  agrees  to  hold  it  for  the  assignee,  that  the  title  will 
▼est  absolutely  in  the  latter;  and  in  HaUgarien  ▼.  Oldham,  135  Mass.  1,  S.  C.» 
46  Am.  Rep.  433^  it  was  held  that  unless  the  warehouseman  by  his  receipt 
agrees  to  deliver  to  the  order  of  the  bailor,  the  receipt  will  not  pass  title  as 
against  an  attaching  creditor  before  notice  of  the  transfer  to  the  warehouse- 
man. There  seems  to  be  a  considerable  conflict  in  the  law  on  this  point.  In 
Durr  V.  Hervey,  44  Ark.  301,  S.  C,  51  Am.  Rep.  594,  the  court  say  that  the 
transfer  of  the  receipt  clothes  the  transferee  with  constructive  possession 
▲x.  I>B&  Vol.  LXXXIV-H8 
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although  the  wuehonBeman  has  no  notice^  and  does  not  agree  to  hold  for  the 
transferee.  It  is  admitted  in  this  case  that  the  tendency  of  the  Kngliah 
ftnthorities  is  the  other  way,  but  while  referring  to  the  contrary  American 
anthoritiesy  the  ooort  say  that  the  rale  laid  down  is  supported  by  the  bulk  of 
the  American  cases.  In  D<m$  v,  RtuaeU,  52  OaL  611,  S.  0.,  28  Am.  Rep. 
647,  it  is  said  that  there  is  no  reason  why  the  aaane  rule  that  is  applied  to  bills 
of  lading,  making  them  transferable  without  notice,  should  not  be  foUowed 
as  to  warehouse  receipts.  And  this  is  supported  more  or  less  in  PucbeU  t. 
Reed,  31  Ark.  131;  OHmon  ▼.  Stevens,  8  How.  384;  Burton  v.  Curyea,  40  IlL 
820;  Second  Nat  Bank  v.  WaJMdge,  11  Ohio  St.  311;  CoU  v.  PhUUps,  66  IlL 
217;  BroadioeU  v.  Howard,  77  Id.  305;  Cochran  v.  Bipy,  13  Bush,  495;  Bobaom 
▼.  Swart,  14  Minn.  370;  Hale  v.  Milwaukee  Dock  Co.,  29  Wis.  482. 

Warehouse  receipts,  being  transferable  by  indorsement  and  deliyery,  may 
be  pledged,  and  an  izmocent  pledgee  will  acquire  title  superior  to  the  lien  of 
the  vendor  of  the  goods  represented  by  the  receipt,  where  the  latter  permiti 
his  vendee  to  have  possession  of  the  receipt  in  such  a  manner  as  to  enable 
him  to  pledge  it:  Fourth  Bank  v.  8L  Louis  C.  C,  Co.,  11  Mo.  App.  333.  A 
pledge  by  delivery  of  the  warehouse  receipt  will  not  give  to  the  pledgee  any 
general  lien  for  debts  not  arising  from  the  relation  of  pledgee:  J.  M,  AtherUm 
Co*  V.  Ives,  20  Fed.  Rep.  894.  It  has  been  held  that  a  warehouseman  having 
in  store  his  own  property  may  effectually  pledge  it  to  secure  his  own  debt,  by 
transfer  of  his  warehouse  receipt:  Merchants'  ^  M.  Bank  v.  Hibbard,  48  Midk 
118;  S.  0.,  42  Am.  Rep.  465;  though  in  Iowa  by  statute  such  a  pledge  wonld 
be  invalid. 
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[17  WiBCONSilf,  878.] 
KON-OOHPLIANOB  WITH  TeBMS  OF   POLIOT  OF    InSUBANOB    BT    AsSIONOB,  in 

matters  material  to  the  interests  of  the  insurance  company,  after  assign- 
ment of  the  policy  with  consent  of  the  company,  will  avoid  it  as  against 
the  assignee. 
Violation  of  Conditions  of  Insubanob  Poijot,  such  as  would  defeat  re- 
covery by  the  party  originally  insured,  wiU  have  a  like  effect  as  against 
his  assignee  whether  it  occur  before  or  after  the  loss. 

Action  upon  insurance  policy.  The  opinion  states  the 
facts. 

Cary  and  Prattj  for  the  appellant. 

Emmons^  Van  Dyke^  and  Hamilton^  for  the  respondents. 

By  Court,  Paine,  J.  This  case  presents,  among  others,  the 
question  whether,  after  an  assignment  of  a  policy  of  insurance, 
with  the  consent  of  the  company,  a  non-compliance  with  the 
terms  of  the  policy  by  the  assignor,  in  matters  material  to  the 
interests  of  the  company,  will  avoid  it  as  against  the  assignee. 
We  are  not  aware  that  this  question  has  ever  been  decided  in 
this  state;  and  we  feel  at  liberty  to  determine  it  as  legal  prin- 
ciples  seem  to  require. 
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In  New  York,  it  has  been  held  that  such  subsequent  viola- 
tions of  the  policy  by  the  assignor  did  not  affect  the  right  of 
the  assignee  to  recover  upon  it.  But  the  courts  there  admit 
that  other  authorities  are  against  that  position;  and  without 
searching  further,  we  should  not  expect  to  find  a  more  satis- 
factory exposure  of  its  fallacy  and  injustice  than  is  contained 
in  the  opinions  of  justices  Woodruff  and  Bosworth  in  the  cases 
of  Oroavenor  v.  Atlantic  Fire  Ins.  Co.,  5  Duer,  517.  It  is  true, 
they  decided  according  to  the  previous  decisions  in  that  state, 
by  which  they  felt  bound.  But  in  doing  so  they  hung  out  a 
light  by  which  all  who  were  not  bound  by  those  decisions 
might  see  and  avoid  the  error. 

Their  reasoning  shows  that  there  is  nothing  in  a  consent  to 
the  assignment  of  the  policy  that  can  justly  be  held  to  waive 
a  compliance  with  any  of  the  terms  or  conditions  of  it  essen- 
tial to  the  protection  of  the  company.  Such  consent  only 
authorizes  the  assignee  to  be  substituted  as  payee,  in  case  a 
liability  to  pay  accrues  according  to  the  terms  and  conditions 
of  the  policy.  But  if  those  terms  and  conditions  are  not  com- 
plied with,  then  there  is  never  any  liability  to  pay  anybody. 

And  it  is  immaterial  whether  the  violation  occurs  after  or 
before  the  loss.  K  it  be  such  a  violation  as  would  defeat  a 
recovery  by  the  party  originally  insured,  it  must  have  like 
effect  as  against  the  assignee. 

For  these  reasons,  the  evidence  offered  to  show  a  violation 
of  the  policy  by  the  assignors  after  the  assignment  should 
have  been  admitted. 

The  judgment  is  reversed,  with  costs,  and  a  new  trial  or- 
dered. 


CmOAGO   AND   NOBTH-WESTEBN   BaILWAY  GoMPANY 

V.  Goss. 

117  WiscoNfiN,  428b1 
IV  DSTEBMIHIKO  WHKFHXB  NXQUaBNCE  ON  PaBT  07  PlAINTIVF  IS  FbOXX- 

MATi  OB  Bemotb,  as  affecting  his  right  to  reoover,  in  an  action  against  a 
railroad  company  for  damages  for  killing  animal b,  the  degrees  of  n^li- 
gence  (as  slight,  ordinary,  or  gross)  are  as  mnch  to  be  considered  as  is 
the  question  whether  his  contributory  negligence  was  proximate  or  re- 
mote in  the  sense  of  its  having  occurred,  or  of  his  being  present^  at  the 
time  of  the  alleged  injury;  and  it  would  be  error  for  a  court  to  instruct 
the  jury  that  "proximate  negligence  is  negligence  at  the  time  of  the  hap- 
pening of  the  injury  complained  of*';  that  "remote  negligence  is  that 
which  does  not  occur  at  the  time  of  such  injury  ";  that  "  the  plaintiff,  in 
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iflflhring  hia  animiiLi  to  nm  at  large  in  the  vioiiiity  of  the  railroad, 
only  guilty  of  remote  negligence ";  and  that  if  so,  aad  if  the  defendant 
was  guilty  of  gross  negligence,  the  latter  was  liable  for  the  damage. 
Iv  Aanojx  aoainst  Railboad  CoiiFAirT  vob  Damages  io&  KiixiNa  AmxAi^ 
a  distinction  is  to  be  made,  in  determining  whether  plaintiff's  negligenet 
would  preclude  his  recovery,  between  the  case  of  an  owner  whose  catt&i 
escape  from  his  iadosnre  and  stray  npon  a  railroad  against  his  will,  and 
that  of  one  who  volontarily  permits  them  to  go  there,  or  to  range  ni 
places  where  it  is  probable  that  they  will  do  so. 

Action  against  a  railroad  company  for  damages  for  killing 
two  colts,  hy  running  over  them,  which  plaintiff  claims  was 
the  result  of  defendant's  negligence  and  malice.  Defendant 
denied  all  negligence  and  malice  on  his  part,  and  alleged  that 
the  injury  and  loss  to  plaintiff  was  the  result  of  his  own  n^- 
ligence  in  allowing  the  animals  to  go  at  large  upon  the  pnblio 
highway  and  railway.  The  instructions  given  to  the  jury,  and 
considered  in  the  opinion  of  the  court,  were  in  substance  that 
"  proximate  negligence  is  negligence  at  the  time  of  the  hap- 
pening of  the  injury  complained  of";  that  "  remote  negligence 
is  that  which  does  not  occur  at  the  time  of  such  injury";  that 
'^  the  plaintiff,  in  suffering  his  animals  to  run  at  large  in  the 
vicinity  of  the  railroad,  was  only  guilty  of  remote  negUgence"; 
and  that  if  so,  and  if  the  defendant  was  guilty  of  gross  n^^« 
gence,  the  latter  was  liable  for  the  damage. 

CharleB  A.  Eldridgey  for  the  plaintiff  in  error. 

Oillet  and  Conkliny  for  the  defendant  in  error. 

By  Court,  Dixon,  C.  J.  The  learned  judge,  in  his  instmo* 
tions  to  the  jury,  seems  to  have  overlooked  the  different 
degrees  of  negligence,  as  slight,  ordinary,  and  gross,  in  consid- 
ering what  negligence,  on  the  part  of  the  plaintiff  below,  would 
preclude  a  recovery.  He  restricted  the  jury  altogether  to  the 
consideration  of  the  question  whether  the  plaintiff's  negligence 
was  proximate  or  remote,  in  the  sense  of  its  having  occurred, 
or  of  his  being  present,  at  the  time  of  the  alleged  injury,  leav- 
ing the  degree  wholly  out  of  the  case.  In  this,  we  think  he 
was  in  error,  and  not  justified  by  the  authority  to  which  he  re- 
ferred: Stucke  V.  Milwaukee  and  Mississippi  R.  R.  Co.y  9  Wis. 
200.  The  degree  of  negligence  exhibited  by  the  plaintiff  con- 
tributing to  the  injury,  as  well  as  the  time  of  its  happening, 
certainly  has  much  to  do  with  his  right  to  recover;  and  we 
endeavored  pot  to  be  misunderstood  in  this  respect  in  the  case 
citedL  We  were  careful  to  distinguish  between  the  case  of  the 
owner  whose  cattle  escaped  from  his  inclosure  and  strayed 
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upon  the  road  against  his  will  and  that  of  him  who  volun- 
tarily permitted  them  to  go  there,  or  allowed  them  to  range  in 
places  where  it  was  probable  they  would  do  so.  We  said  that 
the  latter  might  require  a  different  rule  of  law, — that  the  ob- 
ligation of  diligence  is  relative,  and  its  presence  or  absence  in 
one  party  is  required  or  excused  in  proportion  as  it  is  present 
or  absent  in  the  other:  9  Id.  213,  214.  It  is  very  true  that 
we  likewise  observed  that  we  knew  of  no  case  in  which  it  had 
been  adjudged  that  the  owner  of  cattle  trespassing  upon  a  rail- 
road could  not  maintain  an  action  for  their  destruction,  even 
if  it  were  caused  by  the  gross  negligence  of  the  company.  But 
cattle  are  equally  trespassers,  whether  they  escape  against  the 
will  and  without  the  knowledge  of  the  owner,  or  whether  he 
voluntarily  suffers  them  to  go  upon  the  lands  of  another;  and 
it  was  with  reference  to  the  degree  of  care  and  diligence  exer- 
cised by  the  owner,  and  not  to  the  mere  fact  of  trespass,  that 
we  were  endeavoring  to  show  that  the  rights  and  liabilities  of 
the  parties  should  be  determined.  We  maintained  that  the 
fact  of  trespass  alone  was  not  sufficient  to  relieve  the  company 
from  responsibility  for  acts  of  gross  negligence,  but  that  the 
trespass  must  be  in  some  way  connected  with  the  owner  of  the 
cattle,  and  shown  to  have  been  committed  with  his  knowledge 
or  through  his  neglect. 

The  act  of  permitting  brute  animals  to  stroll  upon  the.  track 
of  a  railroad,  on  account  of  the  danger  to  which  it  exposes  the 
life  and  limbs  of  passengers,  and  the  persons  of  employees,  was 
characterized  as  grossly  and  criminally  negligent;  and  it  would 
be  very  remarkable  if  the  person  guilty  of  it  should  be  held  enti- 
tled to  the  same  protection  in  the  law  against  loss  or  injury  as 
he  who  has  exercised  the  utmost  care  and  circumspection.  It 
is  not  thus  that  the  law  discriminates  between  the  different  de- 
grees of  guilt  or  negligence.  If  the  owner  rashly  or  carelessly 
allows  his  oxen  or  horses  to  go  upon  the  road,  and  they  are 
killed  by  the  gross  negligence  of  the  company  or  its  servants, 
it  is  gross  negligence  against  gross  negligence,  and  there  can 
be  no  apportionment  of  damages.  In  such  case,  it  would 
seem  that  nothing  short  of  proof  of  wanton  or  malicious  injury 
would  entitle  him  to  compensation.  And  whether  he  is  pres- 
ent at  or  absent  from  the  place  of  injury  at  the  time  it  occurs, 
would  seem  not  materially  to  affect  the  question.  In  either 
case,  it  comes  through  his  own  agency,  and  he  must  be  re- 
garded as  the  author  of  the  misfortune.  His  negligence  is  in 
it8  natxire  continuing  as  well  as  gross.    It  exists  at  the  time 
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of  tlie  injury,  and  in  that  eense  may  be  deemed  the  preseot 
and  efficient,  or  proximate  cause. 

It  cannot  be  doubted  that  there  was  sufficient  evidence  to 
put  the  case  to  the  jury  upon  these  principles;  and  inasmuch 
as  the  judge  refused  to  do  so,  as  well  by  the  instructions  given 
as  by  those  denied,  we  reverse  the  judgment,  and  remand  the 
cause  for  a  new  trial,  without  going  more  in  detail  into  the 
points  argued  by  counsel. 

Ordered  accordingly. 

LiABHJTT  OF  RAHJEtOADS  lOB  Nbougentlt  Ksllksq  Asjmais,  and  eOaek 
of  conduct  of  the  owner  of  the  animals  in  allowing  them  to  stray  on  the  track: 
Murray  v.  SoM  Carolina  R.  R,  Co.,  70  Am.  Dec  219;  Browne  v.  Prondema 
H  d:F.  R.  R.  Co.,  71  Id.  736;  Chcpm  y,  SuUkfan  R.  R.  Co,,  75  Id.  207,  and 
note;  S.  0.,  75  Id.  237.  The  fact  that  the  animala  are  treepaBsing,  it  is  said, 
wiU  rarely  exempt  a  railroad  company  from  liability  for  injuries  caosed  by 
negligence:  Curry  v.  Chicago  <fr  N.  W.  R.  R.  Co.,  43  Wis.  673;  but  the  ownor 
of  the  animals  should  use  ordinary  care  to  prevent  them  from  straying  to  the 
track,  or  he  cannot  recover:  McCandleaa  ▼.  Chioa{fo  di  N.  W.  R.  R,  Clo.,  i5  Id. 
871,  citing  the  principal  case. 

CONTRIBXTTORY    NSOUGENCE    WhIOH    IS    FBOZDCATS    OAUSI    OV    INJUKT 

Pbboludes  Rboovkry:  See  extended  note  to  Freer  v.  Cameron,  55  Am.  Dec. 
667,  on  the  subject  of  contributory  negligence;  and  see  the  principal  caas 
cited  to  this  proposition  in  Cunningham  ▼.  Lyneta,  22  Wis.  24;  Imht^w.  CAi* 
WQO  AM.R.R.  Co.,  22  Id.  689. 


Sfbnobb  V.  Milwaukee  and   Pbaibib  du  Ghibn 

Railroad  Company. 

ri7  WiSOONSIlf ,  487.] 

Whk&x  Passxnoxb  on  RAnAOAD  IS  Injubxd  ab  Result  or  Fact  tliaik  1m 
was  sitting  with  his  arm  projecting  out  of  the  car  window,  it  is  a  qnaitm 
for  the  jury  to  determine,  under  all  the  circumstances  of  the  osaey  whether 
he  was  guilty  of  negligence  in  respect  to  the  position  of  his  arm,  so  as  te 
bar  his  recovery  of  damages  for  the  injury;  and  it  is  not  error  in  such  a 
case  for  the  court  to  refuse  to  instruct  the  jury  that  if  the  injury  was 
sustained  by  reason  of  the  position  of  his  arm,  ho  could  not  recover. 

JUDOMSKT  WILL  NOT  BS  RkvEBSSD  BT  ReABON  07  ImPBOPXR  ADMISSION  OV 

TxsnMONT,  if  the  facts  sought  to  be  proven  by  such  testimony  had  beoa 
dearly  established  by  other  evidence. 

Action  for  damages  for  personal  henries.    The  opmkm  statei 
ihe  facts. 

FincheSj  Lynde^  and  Miller ^  for  the  appellant. 

WakeUya  and  ViUmj  and  Frank  AUen^  for  the  respondeol 
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By  Court,  Cole,  J.  The  important  qaestion  in  this  case  is, 
whether  the  circuit  court  erred  in  refusing  to  instruct  the  jury, 
as  a  matter  of  law,  that  if  they  should  find  from  the  evidence 
that  the  plaintiff  was  sitting  in  the  car  with  his  arm  exposed 
outside,  and  received  the  injury  complained  of  by  reason  of 
his  arm  being  so  exposed  outside  of  the  car,  then  their  verdict 
musx  be  for  the  defendant.  The  court  had  told  the  jury,  in 
the  general  charge,  that  railroad  companies  were  held  to  ex- 
traordinary diligence  and  care  in  the  transportation  of  passen- 
gers, and  were  liable  for  any  injuries  that  might  result  from  a 
want  of  such  diligence  and  care,  unless  the  person  injured 
contributed  to  produce  such  injury  by  want  of  ordinary  care 
upon  his  part,  or  by  his  own  negligence  and  carelessness. 
The  court  further  instructed  the  jury,  that  if  they  found  that 
the  injury  was  produced  by  the  plaintiff  having  his  arm  or 
elbow  outside  the  window,  or  that  his  having  his  arm  in  that 
position  contributed  to  produce  the  injury,  then  it  was  for 
them  to  say  whether  the  plaintiff,  in  thus  placing  his  arm  out- 
side of  the  window,  was  guilty  of  carelessness. 

This  was  fairly  submitting  the  question  to  the  jury,  whether 
the  plaintiff  was  guilty  of  negligence  in  placing  his  arm  in  the 
window  in  the  manner  he  did,  or  whether  his  doing  so  con- 
tributed to  produce  the  casualty.  It  was  eminently  a  question 
of  fact,  to  be  determined  from  all  the  circumstances  and  facts 
of  the  case  as  it  appears  to  us.  For  surely  it  is  a  matter  of 
fact,  whether  a  person  riding  in  a  railroad  car  and  placing  his 
arm  upon  the  window  base,  even  if  it  extends  slightly  outside, 
does  so  in  a  manner  hazardous  and  dangerous  under  the  cir- 
cumstances, or  whether  he  exercises  all  proper  and  reasonable 
care  and  attention  to  his  personal  safety.  It  is  incumbent 
upon  him,  of  course,  so  to  conduct  himself  as  not  to  expose  his 
limbs  to  collision  from  obstacles  outside.  The  party  must  be 
entirely  free  from  negligence  which  contributes  to  the  injury, 
and  it  was  for  the  jury  to  say,  under  all  the  circumstanceSy 
whether  the  plaintiff  was  wanting  in  care  and  attention  or  not. 

This,  it  is  obvious,  must  be  so,  unless  the  court  is  author- 
ized in  saying,  as  a  matter  of  law  in  every  case,  that  a  person 
who  extends  his  hand  or  arm  in  the  slightest  degree  out  of 
the  window  of  a  railroad  car,  while  the  train  is  in  motion,  is 
chargeable  with  negligence,  and  cannot  recover  damages,  if 
injured  while  in  this  position  by  the  carelessness  and  negli- 
gence of  the  agents  and  servants  of  the  company.  Can  the 
court  lay  down  any  such  fixed,  unbending  rule,  which  is  ap< 


/60  Spencer  v.  Milwaukee  etc.  R.  R.  Co.     [WisconMn, 

plicable  to  all  cases  and  all  circumstances?  It  appears  to  us 
clearly  it  cannot.  And  certainly,  when  we  consider  the  man- 
ner in  which  railroad  cars  are  usually  constructed,  with  the 
windows  so  that  they  can  be  opened,  and  arranged  at  a  suffi- 
cient height  from  the  seat,  so  that  passengers  will,  almost  un- 
coBSciously,  place  their  arms  upon  the  sill  for  support,  there 
being  no  bars  or  slats  before  the  window  to  prevent  their  doing 
so,  then,  to  say  that  if  a  passenger's  arm  extends  the  slighteat 
degree  beyond  the  outside  surface  he  is  wanting  in  proper 
care  and  attention,  and  that  if  an  injury  happens  he  cannot 
recover,  because  his  conduct  must  have  necessarily  contributed 
to  the  result,  appears  to  us  to  be  laying  down  a  very  arbitrary 
and  unreasonable  rule  of  law.  It  is  probably  the  habit  of 
every  person,  while  riding  in  the  cars,  to  rest  the  arm  upon 
the  base  of  the  window.  If  the  window  is  open,  it  is  liable  to 
extend  slightly  outside.  This,  we  suppose,  is  a  common  habit. 
There  is  always  more  or  less  space  between  the  outside  of  the 
car  and  any  structure  erected  by  the  side  of  the  track,  and 
must  necessarily  be  so  to  accommodate  the  motion  of  the  car. 
Passengers  know  this,  and  regulate  their  conduct  agcordingly. 
They  do  not  suppose  that  the  agents  and  managers  of  the 
road  suffer  obstacles  to  be  so  placed  as  barely  to  miss  the  car 
while  passing.  And  it  seems  to  us  almost  absurd  to  hold 
that,  in  every  case  and  under  all  circumstances,  if  the  party 
injured  had  his  arm  the  smallest  fraction  of  an  inch  beyond 
the  outside  surface,  he  was  wanting  in  ordinary  care  and  pru- 
dence. Of  course,  a  case  might  be  supposed  where  careless- 
ness would  be  clearly  apparent  from  the  circumstances.  If  a 
passenger  should  ride  with  his  body  half  out  of  the  car,  or 
with  his  arms  or  feet  so  protruded  that  they  would  inevitably 
expose  him  to  danger  and  collision,  we  should  have  no  hesita- 
tion in  saying  that  he  was  utterly  reckless.  But  there  is  no 
proof  that  such  was  the  conduct  or  position  of  the  plaintiff. 
There  was  evidence  that  his  arm  was  slightly  outside  the  win- 
dow when  it  was  struck  by  the  key  in  the  bridge.  That  key 
was  loose  and  out  of  its  place,  as  abundantly  appears  from 
all  the  evidence.  And  it  was  for  the  jury  to  say,  from  all  the 
facts,  whether  the  position  of  the  plaintiff  exposed  him  t^  col- 
lision, or  whether  he  was  exercising  all  the  care  incumbent 
upon  him  when  his  arm  was  struck  and  broken  by  this  key 
thus  out  of  its  place.  It  was  the  duty  of  the  jury  to  decide 
this  question  of  carelessness,  as  we  think,  and  not  for  the  oomi 
to  say,  as  a  matter  of  law,  that  if  the  arm  was  outside  to  any 
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degree,  the  plaintiff's  conduct  was  such  as  to  prevent  him  from 
maintaining  the  action. 

The  counsel  for  the  company  has  referred  us  to  a  number  of 
authorities  to  show  that  this  question,  whether  the  plaintiff 
was  guiltj  of  negligence  in  having  his  arm  outside  the  window, 
was  a  matter  of  law  for  the  court  to  decide,  and  not  one  of  fact 
for  the  jury.  And  he  relied  very  much  upon  Todd  v.  Old  Coir 
my  and  Fall  River  R.  R.  Co.,  3  Allen,  18  [80  Am.  Dec.  49], 
which,  in  its  leading  facts,  is  much  like  the  case  at  bar,  and 
perhaps  not  in  principle  distinguishable  from  it,  where  the 
court  held,  as  a  matter  of  law,  that  a  person  sustaining  an 
injury  by  reason  of  his  arm  or  elbow  being  out  of  the  window 
was  guilty  of  such  a  want  of  due  care  on  his  own  part  as  would 
prevent  him  *&om  maintaining  an  action.  We  have  examined 
that  case,  and  the  authorities  referred  to  in  support  of  this 
doctrine,  as  far  as  we  had  access  to  them.  And  we  must  say 
that  the  rule  laid  down  in  the  case  of  Todd  is,  in  our  judg- 
ment, contrary  to  the  weight  of  authority,  and  unsound  in 
principle.  For,  as  already  observed,  it  seems  to  us  almost 
absurd  to  say,  in  every  case,  that  a  party  who  exposes  his  arm 
in  the  least  degree  outside  of  the  car  window  is  wanting  in 
proper  care  and  attention, — that  this  is  a  presumption  of  law 
which  is  to  control  the  judgment  of  the  court  and  jury  regard- 
less of  other  facts  and  circumstances.  Better,  we  tbink,  to 
leave  the  whole  question  to  the  jury,  whether  the  party  exer- 
cised due  care  and  attention,  or  exposed  himself  to  collision. 
It  is  a  pure  question  of  fact,  and  the  jury  is  the  proper  tribunal 
to  determine  it. 

We  do  not  deny  the  right  of  a  court  to  nonsuit  a  plaintiff 
when  he  utterly  fails  to  make  out  a  case.  Nor  do  we  say  the 
court  may  not  grant  a  new  trial  in  a  case  where  the  verdict  is 
clearly  unsupported  by  the  evidence.  But  the  principles  of 
law  governing  such  cases  are  not  applicable  here.  For  it  is 
far  from  being  clear  that  the  plaintiff  was  guilty  of  any  negli- 
gence in  putting  his  arm  in  the  window  in  the  manner  he  did, 
and  for  the  court  to  say  that  he  was  thus  guilty  is  usurping 
the  province  of  the  jury. 

It  is  claimed  that  the  court  erred  in  allowing  the  testimony 
of  Lacey  and  Allen  in  reference  to  the  measurement  of  the  cars. 
The  object  of  that  testimony  evidently  was  to  show  that  the 
key  was  on  a  level  with  the  bottom  of  an  open  window,  and, 
by  projecting  across  the  space  between  the  bridge  and  car, 
•truck  the  plaintiff's  arm,  and  broke  it.    It  was  probably 
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offered  as  a  foundation  for  the  conclusion  that  it  was  this  dan- 
gerous object  which  causcid  the  injury.  In  this  view,  we  are 
hy  no  means  clear  that  it  was  not  competent  testimony,  taken 
in  connection  with  other  facts  proven  on  the  trial.  But  how- 
ever this  may  be,  it  was  manifestly  harmless,  in  view  of  the  fact 
that  two  of  the  company's  witnesses  swore  that  they  saw  this 
piece  of  timber  strike  the  plaintiff's  arm.  All  room  for  doubt 
as  to  what  caused  the  injury  was  removed  by  this  evidence. 
Again,  it  is  urged  that  the  court  permitted  the  plaintiff  to 
contradict  the  witness  Russell  as  to  the  substance  of  a  convert 
sation  he  had  with  Allen,  without  calling  the  attention  of  the 
witness  to  the  time  and  place  of  the  conversation.  But  as  we 
understand  the  bill  of  exceptions,  this  objection  is  not  founded 
in  fact.  The  witness  Russell  says  upon  this  point,  in  his 
cross-ezamination,  that  he  recollects  the  time  Mr.  Allen  first 
spoke  to  him  about  the  accident;  that  it  was  last  fall,  near  the 
depot,  and  at  his  house;  that  he  did  remember  telling  Allen 
at  that  time  that  he  knew  nothing  about  the  accident.  We  do 
not  pretend  to  give  the  exact  words  of  the  witness,  but  the  sub- 
stance of  his  testimony.  Allen  was  asked  whether  he  had  a 
conversation  with  Russell  near  the  depot,  or  at  the  latter's 
house,  about  October,  as  to  what  Russell  knew  in  respect  to 
the  accident.  Allen  then  gave  the  answer  set  forth  in  the 
record.  It  appears  to  us  that  a  foundation  was  laid  for  this 
contradiction  of  Russell,  by  calling  his  attention  to  the  specific 
conversation,  which  was  the  subject  of  inquiry.  Whether  in 
tact  he  was  contradicted  by  the  answer  given  is  another  mat- 
ter. 

The  result  at  which  we  have  arrived  upon  this  reoord  is,  that 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Rboovxbt  AQAisn  Railboap  vob  Intubt  rasoltiiig  from  faet  thai  pM- 
«eiiger  was  riding  with  hia  arm  oat  of  window:  See  Todd  ▼.  Did  ColUmif  S 
F.  Ri^  R,  B.  Co.,  80  Am.  Dec  49,  and  note.  Hie  language  of  the  coort  in 
the  principal  case  on  thia  point  is  eztenaiTely  quoted  and  followed  in  Ckieago 
Jb  A.  R.  R.  Co.  ▼.  Pondrom,  51  HL  388. 

Tbx  tbiscifajl  OASi  IS  crnn>  in  Cuimbigham  ▼.  LpieUt  22  Wia.  248^  to  the 
^^oint  that  negligence,  which  waa  in  part  or  in  whole  the  proadmate  oaoae  of 
an  injury,  wiU  bar  recovery;  and  in  Towniejfy,  Chicago  Jf.  A8u  PandB^y  Ox* 
i^Wia.  633,  and  VotrlmtmY.  Chicago  ^:  N.  W.  JTy  Ob.,  to  the  point  that  tbt 
^pieation  of  negligence  ia  generally  properly  to  be  left  to  the  jniy. 
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Weymouth  v.  Ohioago  and  Northwestebn  E'y  Co. 

[17  WiBCOirnN,  650.] 
y^ATntTgn  WOMAir,   AS    AGAINST    MSRS  WrONO-DOSB,  HAT   ESTABLISH    HXB 

Title  to  property  by  the  same  kind  and  quantity  of  proof  that  woold 
soffioe  in  the  case  of  any  other  plaintiff. 

Iff ABBiSD  WoMAK  18  Bbquibxd  TO  Paove  hxb  Title  to  property  claimed 
as  her  separate  estate,  by  evidence  which  will  not  admit  of  reasonable 
doabt^  only  in  cases  of  contest  between  her  and  the  creditors  of  her  hns- 
band. 

Dkfxndant  im  Tbovxb  cannot  Defeat  Bboovebt  by  the  party  from  whose 
possessipn  property  was  taken,  by  showing  title  in  a  third  person  without 
connecting  himself  with  that  title. 

HsAsuRB  o7  Damages  tor  Oonyebsion  07  Fbopebtt  by  mistake,  at  place 
where  it  was  abont  to  be  sold,  where  the  defendant  remores  it  to  another 
town  and  mixes  it  with  other  similar  property  so  that  it  cannot  be  iden- 
tified, is  the  yalne  of  the  property  ai  the  place  and  time  of  conversian, 
with  such  increase  as  it  may  have  received  from  flnctoatians  of  the  mar- 
ket and  other  causes  independent  of  defendant's  acts. 

Whxtheb  Samb»Rulb  or  Damages  should  be  Adopted  m  Oaeb  or  Con- 
VBBSiON  where  the  wrongful  taking  was  by  design  as  in  those  cases 
where  it  arose  from  mistake,  quasre. 

Owner  oe  Pbofeett  Tortiouslt  Taken  ob  Ck>NVEBTKD^  if  it  can  be  iden- 
tified and  a  delivery  had,  is  entitled  to  recover  it^  notwithstanding  any 
change  of  form  or  addition  to  its  value  which  may  have  been  made  by 
the  labor  d  the  wrong-doer. 

Action  by  married  woman  to  recover  damages  for  conver- 
sion of  certain  wood  belonging  to  her.  The  opinion  states  the 
facts. 

Enos  and  HaUj  for  the  appellant. 

D.  jP.  Weymouth^  for  the  respondent. 

By  Court,  Paike,  J.  This  being  an  action  by  a  married 
woman  to  recover  for  the  conversion  of  a  quantity  of  wood,  the 
defendant,  on  the  trial,  asked  the  court  to  instruct  the  jury 
that,  in  order  to  recover,  she  must  prove  her  title  '^  by  evi<- 
dence  that  did  not  admit  of  reasonable  doubt."  This  was 
refused,  and  the  defendant,  claiming  it  to  be  error,  relies  on 
the  cases  of  Stanton  v.  Kirsch^  6  Wis.  338,  and  Homeffer  v. 
Dwressy  13  Id.  603.  But  the  doctrine  of  those  cases  is  properly 
applicable  only  where  there  is  a  contest  between  a  married 
woman  and  the  creditors  of  her  husband,  in  respect  to  the 
ownership  of  property.  As  against  a  mere  wrong-doer,  a  mar- 
ried woman  should  be  allowed  to  establish  her  title  by  the 
same  kind  and  quantity  of  proof  that  would  suffice  in  the  case 
of  any  other  plaintiff.  There  was  no  error  in  this  refusaL 
We  thinky  also,  that  the  court  properly  instructed  the  jury  that 
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if  they  found  that  the  plaintiff  was  in  possession  of  the  land 
from  which  the  wood  was  cut,  and  in  possession  of  the  wood, 
the  defendant  could  not  defeat  a  recovery  by  showing  title  to 
the  land  in  Ogden,  there  beipg  no  offer  by  the  defendant  to 
connect  itself  with  such  title.  It  is  true,  there  are  casee  where 
it  is  stated  generaHy  that  in  trover  the  defendant  may  show 
title  in  a  third  person.  But  that  should  be  understood  as  aa- 
Buming  that  the  defendant  offers  at  the  same  time  to  connect 
himself  with  such  title.  In  Schermerhom  v.  Van  Volkenburgh^ 
11  Johns.  529,  and  Rotan  v.  Fletehery  15  Id.  207,  the  defend- 
ant made  such  offer,  and  the  language  of  the  court,  though 
general,  must  be  interpreted  by  the  facts.  In  the  case  of 
Kennedy  v.  Strong^  14  Id.  128,  the  court  held  the  defendant 
precluded  upon  other  grounds  from  questioning  the  plaintifTs 
title,  and  the  admission  that  otherwise  the  defendant  might 
have  shown  title  in  a  stranger  can  scarcely  be  considered  as 
an  adjudication  of  the  question.  But  in  the  recent  case  of 
Jeffriea  v.  Cheat  Western  Railway  Co.y  34  Eng.  L.  &  Eq.  122, 
the  precise  question  was  fully  considered,  and  it  was  held,  in 
the  language  of  Lord  Campbell,  "that  if  a  person  is  peaceably 
and  quietly  in  possession  of  a  chattel  as  his  own  property,  a 
person  who  takes  it  from  him,  having  no  good  title,  is  a  wrong- 
doer, and  that  such  person  cannot  defend  himself  by  showing 
that  the  chattel  is  not  the  property  of  the  plaintiff  but  tho 
property  of  a  third  person."  Crampton,  J.,  admitted  that  there 
had  been  considerable  doubt  upon  the  point;  but  whatever 
doubts  there  may  have  been,  the  reasoning  and  decision  of  that 
case  are  entirely  satisfactory  to  us. 

The  only  remaining  question  is  as  to  the  rule  of  damageis. 
The  facts  material  to  this  are  as  follows:  The  plaintiff  had 
caused  the  wood  to  be  cut,  and  had  piled  it  on  the  premises 
of  the  defendant,  in  the  town  of  Farmington,  in  Jeffertxm 
County,  with  a  view  of  selling  it  to  the  defendant.  The  com- 
plaint shows  that  at  that  place  it  was  worth  about  $1.50  per 
cord.  Before  the  contract  of  sale  was  completed,  the  de- 
fendant, by  mistake,  carried  the  wood  to  Janesville,  And 
there  mingled  it  with  other  wood  in  such  a  manner  that  its 
identity  was  lost.  The  plaintiff  then  demanded  it  at  Janes- 
ville, and  the  defendant  did  not  deliver  it.  Wood  at  that 
time  was  worth  four  dollars  per  cord  in  Janesville,  and  was 
afterwards  worth  five.  The  question  is,  whether  the  plaintiff 
should  recover  its  value  at  Janesville,  or  only  the  value  jit 
Farmington,  where  it  was  first  taken. 
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There  are  cases  which  would  seem  to  sustaiii  the  right  of 
the  plaintiff  to  recover  the  value  at  Janesville,  although  the 
increase  in  value  arose  solely  from  the  labor  of  the  defendant 
in  transporting  it  to  that  place.  In  the  case  of  Walther  v. 
Wetmorey  1  E.  D.  Smith,  28,  the  following  are  cited  as  sustain- 
ing such  a  rule:  Curtis  v.  Ghroat,  6  Johns.  168  [5  Am.  Dec. 
204];  Babcoek  v.  GiU,  10  Id.  287;  Brown  v.  Sox,  7  Cow.  95; 
Baker  v.  Wheeler,  8  Wend.  505  [24  Am.  Dec.  66]. 

I  do  not  think  that  all  of  them  sustain  it.  Thus,  in  the 
case  of  Babcoek  v.  OiUj  10  Johns.  287,  the  plaintiff  had  em- 
ployed one  Howard  to  manufacture  black  salts,  which  the 
plaintiff  furnished,  into  pearl-ashes.  Howard  was  already  in- 
debted to  the  plaintiff,  and  his  labor  was  to  be  applied  in  pay- 
ment of  the  indebtedness.  He  manufactured  the  pearl-ashes, 
and  they  were  afterwards  converted.  The  court  very  properly 
held  that  the  plaintiff  might  recover  their  value,  inasmuch  as 
Howard  was  only  the  agent  of  the  plaintiff  in  doing  the  work. 
He  would  still  have  been  entitled  to  credit  for  his  labor,  on 
his  indebtedness  to  the  plaintiff.  So  that  the  question  was  a 
very  different  one  from  that  presented  here. 

In  Curtis  v.  Groat,  6  Johns.  168  [5  Am.  Dec.  204],  the  plain- 
tiff had  trespassed  upon  the  defendant's  land,  and  manufac- 
tured his  timber  into  coal,  which  remained,  however,  in  the 
defendant's  possession.  The  trespasser  then  sued  the  owner 
of  the  land  for  the  coal,  and  it  was  held  that  he  had  no  cause 
of  action,  for  the  coal  belonged  to  the  owner  of  the  timber 
out  of  which  it  was  made.  This  was  undoubtedly  correct. 
For  it  is  conceded  by  all  the  cases  that  a  wrong-doer  cannot, 
by  bestowing  labor  upon  the  property  of  another,  which  he  has 
tortiously  taken,  thereby  divest  the  title  of  the  original  owner, 
but  the  latter  may  retake  it  in  whatever  form,  so  long  as  its 
identity  can  be  established.  But  it  seems  to  me  that,  although 
the  owner's  right  of  recaption  has  been  thus  settled,  it  does 
not  necessarily  follow  that  if  he  voluntarily  waives  that  right 
and  sues  for  damages,  he  should  recover,  in  all  cases,  the  full 
ralue  of  the  property  at  any  time  when  he  might  have  retaken 
it,  though  a  large  portion  of  such  value  had  been  given  it  by 
the  labor  of  the  defendant.  The  difficulties  which  exist  in 
the  former  case,  preventing  any  other  ride  than  the  one 
adopted,  do  not  exist  in  the  latter. 

In  determining  the  question  of  recaption,  the  law  must 
either  allow  the  owner  to  retake  the  property,  or  it  must  hold 
that  he  has  lost  his  right  by  the  wrongful  act  of  another.    If 
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retaken  at  all,  it  mtiBt  be  taken  as  it  is  found,  though  en- 
hanced in  value  by  the  trespasser.  It  cannot  be  restored  to 
its  original  condition.  The  law,  therefore,  being  obliged  to 
say  either  that  the  wrong-doer  shall  lose  his  labor,  or  the 
owner  lose  the  right  to  take  his  property  wherever  he  may  find 
it,  very  properly  decides  in  favor  of  the  latter. 

But  where  the  owner  voluntarily  waives  tl^e  right  to  reclaim 
the  property  itself,  and  sues  for  the  damages,  the  difficulty  of 
separating  the  enhanced  value  from  the  original  value  no 
longer  exists.  It  is  then  entirely  practicable  to  give  the  owner 
the  entire  value  that  was  taken  from  him,  which  certainly 
seems  to  be  all  that  natural  justice  requires,  without  adding 
to  it  such  value  as  the  property  may  have  afterwards  acquired 
from  the  labor  of  the  defendant.  In  the  case  of  recaption, 
the  law  does  not  allow  it  because  it  is  absolute  justice  that  the 
original  owner  should  have  the  additional  value,  but  because 
the  wrong-doer  has  by  his  own  act  created  a  state  of  facts 
where  either  he  or  the  owner  must  lose  something.  There  the 
law  says  the  wrong-doer  shall  lose.  But  if  the  owner  chooses 
to  resort  to  another  remedy,  in  applying  which  the  law  may 
give  him  fiill  compensation  for  all  that  he  has  lost,  without 
compelling  the  wrong-doer  to  pay  more,  I  see  no  reason  why 
that  should  not  be  the  rule.  The  value  of  the  property  at  the 
moment  of  conversion,  with  such  increase  as  it  may  have 
received  from  fluctuations  of  the  market,  or  other  causes  inde- 
pendent of  the  acts  of  the  defendant,  should  be  the  measure 
of  damages. 

If  there  is  any  force  in  these  considerations,  those  cases 
which  have  assumed  that  the  measure  of  damages  should  in 
all  such  instances  include  the  enhanced  value  of  the  property, 
merely  because  the  owner  might  have  retaken  it,  ought  not  to 
be  followed. 

In  one  of  those  cases.  Brown  v.  Sax^  7  Cow.  96,  Justice 
Sutherland  delivered  a  dissenting  opinion,  which  certainly 
presents  some  very  strong  reasons  against  the  rule  adopted  by 
the  court.  And  his  views  are  sustained  by  the  following 
cases:  Gushing  v.  Longfellow^  26  Me.  310;  Moody  v.  Whitney^ 
88  Id.  174  [61  Am.  Dec.  239];  Forsyth  v.  WeUa,  41  Pa.  St.  291 
[80  Am.  Dec.  617];  Morgan  v.  Powell,  3  Q.  B.  277;  8.  C,  43 
Eng.  Com.  L.  734.  It  is  true  that  two  of  these  cases  were  actions 
of  trespass,  and  that  they  contain  intimations  that  the  owner 
might  have  demanded  the  property  in  its  improved  conditioOy 
and  then  recovered  its  value  in  that  condition.    But  Moody  v. 
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Whitney,  mipra,  and  Forsyth  v.  Welhy  supra,  were  actions  of 
trover,  and  reject  such  a  distinction,  and  hold  that  in  trover,  at 
least  where  the  property  was  taken  by  mistake,  the  rule  of 
damages  should  be  the  same  as  in  trespass;  that  is,  the  value 
where  first  taken. 

We  have  concluded  to  follow  that  rule,  the  facts  in  this  case 
showing  that  the  property  was  taken  by  mistake,  and  there- 
fore not  requiring  us  to  go  any  further.  But  I  will  also  add  that, 
in  my  opinion,  it  is  immaterial  whether  the  property  is  taken 
by  mistake  or  intentionally,  unless,  in  the  latter  case,  the  tak- 
ing is  of  such  a  character  as  to  make  the  doctrine  of  exemplary 
damages  applicable.  It  is  not  every  intentional  trespass  or 
conversion  that  makes  a  case  for  exemplary  damages.  If  a 
man  takes  a  tree  from  my  land  by  mistake,  I  am  damaged 
just  as  much  as  though  he  took  it  intentionally;  and  if  in  case 
of  mistake  I  ought  to  recover  only  the  value  of  the  tree,  al- 
though he  may  have  manufactured  it  into  costly  furniture,  for 
the  reason  that  the  value  of  the  tree  is  all  that  I  have  lost,, 
then  the  fact  that  he  took  it,  knowing  it  to  be  mine,  ought  not 
to  vary  the  rule  of  damages,  for  the  plain  reason  that  my  loss 
is  the  same  in  one  case  as  the  other. 

It  follows  from  our  conclusion  on  this  point,  that  the  court 
should  have  given  the  fourth  instruction  asked  by  the  defend- 
ant,— that  the  value  of  the  wood  at  Farmington,  where  it  was 
first  taken,  with  interest,  constituted  the  measure  of  damages. 

For  this  reason  the  judgment  must  be  reversed,  and  a  new 
trial  ordered. 


Marrikd  Woman  is  Rsquibid  to  Pbovx  hxb  Titli  to  Pbopibit 
Claimsd  as  heb  Separatb  Estatb  by  evidence  which  will  not  admit  of  rea- 
sonable doubt,  only  in  cases  of  contest  between  her  and  the  creditors  of  her 
hnsband:  Norton  v.  Dewey,  63  Wis.  414;  Fisher  ▼.  Shdver,  53  Id.  601,  citing, 
the  principal  case. 

RsoovzBT  IN  Tboyeb  cakkot  bx  Ds^^ibd  bt  SHowiNa  Tni.B  IK  Thibu 
Pbbson,  with  whom  defendant  has  no  privity:  Harier  v.  Dement,  62  Am.  Dea 
670;  and  see  the  principal  case  cited  to  the  same  effect  in  Steele  ▼.  Sckridoer, 
65  Wis.  142. 

MXAStTBX    OF    DaMAOXS    IN  ACTIONS  VOB    CONVBBSION  WHXBX    PbOPBBTT 

WAS  Taken  bt  Mistake:  Forsyth  v.  Weils,  80  Am.  Dec  617.  On  this  pointy 
the  roling  in  the  principal  esse,  that  the  measure  of  damages  is  the  value  of 
the  property  at  the  place  and  time  of  conversion,  with  such  increase  as  it 
may  have  received  from  fluctuations  of  the  market*  and  other  causes  inde- 
pendent of  defendant's  acts,  is  followed  in  Wdtsterv,  Jfoe,  35  Wis.  78;  Ingram 
V.  BanJan,  47  Id.  413;  Wrig?U  v.  B.  E.  Bollts  W.  Co,,  60  Id.  169;  TuUU  v. 
WUson,  52  Id.  C45;  and  Single  v.  Settmder,  24  Id.  801;  but  see  the  last  casa 
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appad,  in  90  Wis.  672^  whore  tiia  oooit  «j  tluit  H 
tvial  idietfaar  tiia  Ipga  were  cat  by  nrirteire  or  intentknaUy,  vniMi  tite 
peM  wu  of  noh  a  eJMymntwr  as  to  make  tiia  doetrine  of  emiiplacy  ~ 
ipplioeiUiL 


HABBmoTON  u  Edwabds. 

ri7  ^uoonni,  en.) 

BAimmr  ov  Hatioabui  Strxamb  hays  No  Bioht  to  so  Moor 

Rafib  tfaet  they  will  deprive  wharf -owners  of  aooesB  to  their  wharrea; 
and  the  owner  of  anch  a  wharf,  in  order  to  reach  it  with  hia  Teasel,  would 
not»  in  untying  aach  an  obstmcting  raft^  doing  no  nnneceeaary  damagB^ 
be  liable  for  loaa  of  the  lumber  reaolting  there&om. 

Iir  AonoK  von  Damaobs  wok  Loss  07  Lttmbkb  Rait  cat  looae  by  defend- 
ant from  hia  wharf,  to  which  plaintiff  had,  withoat  any  right,  anchored 
it,  evidence  is  not  admiamble  of  a  coatom  of  raftsmen  to  anchor  legaidp 
leaa  of  the  wiahea  or  convenience  of  riparian  owners;  for  raftamen  caanoil 
so  eatabliah  a  coatom  aa  to  override  the  common-law  righta  of  riparian 
owners. 

Pabtt  to  Action  gaztnot  Objbct  to  Afpeabancb  of  Ofposttb  Paktt  bt 
Attornxt  becanae  each  attorney  haa  not  procured  an  attorney's  licenss 
from  the  United  States  government.  This  is  a  matter  for  the  conaidera- 
tion  of  the  proper  officers  charged  with  the  duty  of  collecting  the  reveoaa 
therefrom,  but  does  not  affect  the  jurisdiction  of  the  courta  or  atatew 

Action  for  damages  for  setting  adrift  certain  rafts,  eto.    The 
opinion  states  the  facts. 

Augvstvs  Haight,  for  the  appellant. 

Whittemore  and  Weisbrod^  for  the  respondent. 

By  Court,  Dixon,  C.  J.  Action  commenced  before  a  justica 
of  the  peace  of  the  county  of  Winnebago,  for  wrongfully  unty- 
ing and  setting  adrift  some  rafts  of  pine  saw-logs,  the  proper^ 
of  the  plaintiff,  which  were  secured  upon  the  waters  of  the  Fox 
River,  a  navigable  stream,  at  the  city  of  Oshkosh.  Defense, 
that  the  defendant  was  a  boatman,  having  boats  and  vessels 
which  he  used  in  the  navigation  of  the  river,  and  was  possessed 
of  a  wharf  adjacent  thereto,  at  which  he  was  accustomed  to 
load  and  unload  his  boats  and  vessels;  and  that  on  the  day 
named  in  the  complaint  he  was  navigating  the  river  with  a 
schooner,  the  freight  of  which  he  wished  to  discharge  at  the 
wharf,  and  finding  the  rafts  so  fastened  and  afloat  upon  the 
water  as  entirely  to  obstruct  the  passage  from  the  navigable 
channel  to  the  wharf,  he  untied  and  set  them  loose  in  order  to 
gain  access  to  the  wharf  with  the  vessel.  Upon  trial  in  the 
county  court,  to  which  the  cause  had  been  taken  by  appeal,  the 
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defenBe,  with  the  addition  of  some  particalars  not  materially 
affecting  the  qnestions  involved,  each  as  that  the  rafts  were  at- 
tached to  those  of  some  other  persons  previously  secured,  which 
together  completely  blocked  the  way  to  the  wharf;  and  that  at 
the  time  they  were  fastened  the  wind  was  blowing  with  con- 
siderable severity,  was  fully  made  out  by  the  plaintiff's  wit- 
nesses, and  the  judge,  upon  motion,  ordered  a  nonsuit.  We 
think  he  was  clearly  right.  The. rafts  were  left  without  any 
person  in  charge,  and  the  defendant  untied  them,  ((oing  no 
unnecessary  damage.  It  is  true,  they  were  liable  to  be  car- 
ried down  by  the  current;  but  that  was  not  his  fault.  The 
right  of  the  plaintiff  was  a  public  right,  the  same  as  pertains 
to  every  person  using  the  river  for  the  purpose  of  navigation,-^ 
a  right  of  passage  to  and  fro  with  his  rafts  or  other  water-crafty 
due  regard  being  had  to  the  rights  of  all  others  enjoying  the 
same  pririlege.  But  he  had  no  right  to  moor  his  rafts  so  as  to 
prevent  the  defendant  from  going  to  and  from  his  wharf,  or  so 
as  seriously  to  interfere  with  the  rights  of  the  riparian  pro- 
prietors longer  than  was  necessary  for  the  safe  and  proper 
navigation  of  the  river.  These  principles  are  well  settled,  and 
a  lengthy  discussion  of  them  is  deemed  unnecessary. 

Neither  would  it  have  been  proper  for  the  judge  to  have  re- 
ceived evidence  of  the  custom  of  raftsmen  to  anchor  their 
rafts  regardless  of  the  wishes  or  convenience  of  the  proprietors 
of  adjoining  lands.  Raftsmen  could  not  establish  a  custom 
among  themselves  which  would  override  the  common-law 
rights  of  the  riparian  owners. 

There  was  no  error  in  overruling  the  defendant's  objection 
to  the  appearance  of  the  plaintiff's  attorney,  and  the  motion 
far  a  nonsuit,  made  because  the  attorney  had  not  paid  for 
and  procured  an  attorney's  licensje  from  the  government  of  the 
United  States.  The  judge  refused  to  investigate  that  matter, 
and  he  was  quite  right.  It  is  the  duty  of  the  proper  officers 
of  the  United  States  to  see  that  the  revenue  is  collected,  and 
the  i)enalties  for  disobedience  enforced,  and  not  a  matter  which 
thus  directly  concerns  the  courts  or  juriBdictions  of  the  state. 

Judgment  affirmed. 

Thb  FBnf oipal  case  18  oiTXD  in  The  Monietto,  20  WalL  443^  m  an  aathori^ 
en  the  law  of  nayigable  streamB,  generally;  and  in  Delapkune  ▼.  Chicago  A 
N,  W,  R*y  Co,,  42  Wia.  225,  to  the  point  that  the  owner  of  land  bordering  on 
a  nayi|;vi1de  stream  takes  to  the  thiead  of  the  itream,  aabjeot  to  the  pablis 
eatment  of  navigation. 
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BlTLI  THAT  OwtnOL  07  LaND  HAS  RiOHT  TO  IiATXRAL  SUTPOKT  from  tilO  ad- 

Joinmg  soil,  and  that  the  adjacent  proprietor  oannot  remote  the  oaiih  to 
■ach  an  extent  as  to  withdraw  the  natural  sapport  of  his  neighbor*!  moH 
without  being  liable  for  the  injury,  applies  only  to  land  in  its  nAtaxal 
state,  and  does  not  extend  to  cases  where  the  owner  of  the  land  has,  bj 
buildings,  or  other  artificial  erections,  increased  the  lateral  prassuro  of 
his  land  upon  the  adjoining  soiL 

Lahd-ownxb  oannot,  bt  Altering  Katobal  Condition  of  his  land,  depriro 
the  adjoining  proprietor  of  the  privilege  of  using  his  land  as  he  mi|^t 
have  done  before;  therefore,  the  owner  cannot,  by  building  near  the  mar- 
gin of  his  land,  prevent  his  neighbor  from  excavating  his  own  soil,  althoogh 
it  may  endanger  the  building. 

PuNOiFLB  THAT  Injurt  TO  Onb  Pabtt  resulting  from  the  use  made  bj  aa- 
other  of  his  own  property  constitutes  no  ground  of  action,  is  based  upon 
the  assumption  that  the  act  causing  the  injury  was  performed  in  a  proper 
manner,  with  the  exercise  of  proper  care  and  skill  on  the  part  of  liio 
owner;  and  he  is  responsible  for  the  consequences  of  an  act»  lawful  m 
itself,  if  done  in  such  negligent  and  unskiUfol  manner  as  to  oaoso  an  in- 
jury to  another. 

AonoN  ON  Ca8B  is  Propxr  Rbmxdt  by  one  tenant  in  conmum  of  a  party-wall 
against  his  co-tenant,  where  an  injury  to  the  wall,  and  the  house  of  liia 
plainti£^  of  which  it  forms  a  part»  has  been  occasioned  by  the  ne^UgSBi 
and  unskillful  manner  in  which  his  co-tenant  has  made  an  axoavatkm  «a 
his  own  lot. 

Thb  opinion  Btates  the  case. 
E.  W.  Pechy  for  the  appellant. 

By  Ck)art,  B.  W.  Walker,  J.   This  case  reqnires  at  omr  handi 
aome  examination  of  the  law  governing  actions  for  iq^oiiaa  to 

710 


Jan.  1868.]  Moody  v.  McClelland.  771 

land,  or  to  artificial  erections  built  upon  it,  resulting  from  exca- 
vations, or  other  like  acts,  done  upon  adjoining  premises;  a  sub- 
ject which,  as  our  reports  show,  this  court  has  heretofore  had 
little  occasion  to  consider.     One  of  the  earliest  attempts  at  an 
explanation  of  the  law  on  this  head,  to  be  found  in  the  books, 
may  still  be  cited  as  a  correct  statement  of  the  leading  prin- 
ciples applicable  to  this  class  of  actions.    In  2  Roll.  Abr.,  tit. 
Trespass,  1,  pi.  1  a,  p.  564,  it  is  said:  '^If  A,  seised  in  fee  of  copy- 
hold land  next  adjoining  the  land  of  B,  erect  a  new  house  on 
his  copyhold  land,  and  some  part  of  the  house  is  erected  on 
the  confines  of  his  land  next  adjoining  the  land  of  B ;  if  B 
afterwards  dig  his  land  so  near  the  foundation  of  A's  house,  but 
not  touching  the  land  of  A,  that  thereby  the  foundation  of  the 
house  and  the  house  itself  fall  into  the  pit;  yet  no  action  lies 
by  A  against  B,  because  it  was  A's  own  fault  that  he  built  his 
house  so  near  to  B's  land;  for  he  by  his  act  cannot  hinder  B 
from  making  the  best  use  of  his  land  that  he  can:  Pasch.  15 
Car.  B.  R.,  between  Wilde  and  Winsterley,  by  the  court    But 
$emblej  that  a  man  who  has  land  next  adjoining  my  land,  can- 
not dig  his  land  so  near  mine  that  thereby  my  land  shall  go 
into  his  pit;  and  for  this,  if  an  action  were  brought,  it  would 
lie."    The  distinction  here  taken,  between  an  injury  to  a  house 
or  other  erection  built  upon  the  land,  and  the  soil  itself,  has 
been  fi^quently  cited  with  approbation  by  subsequent  writers 
and  judges.    The  principle  that  the  owner  of  land  has  the 
right  to  lateral  support  from  the  adjoining  soil,  and  that  the 
adjacent  proprietor  cannot  remove  the  earth  to  such  an  ex- 
tent as  to  withdraw  the  natural  support  of  his  neighbor's  soil 
without  being  liable  for  the  injury,  though  seldom  the  precise 
point  of  judgment  in  any  case,  may  be  regarded  as  a  settled 
doctrine  of  the  common  law.    "  The  negation  of  this  princi- 
ple," as  has  been  well  observed,  "would  be  incompatible  with 
the  very  security  of  property,  as  it  is  obvious  that,  if  the 
neighboring  owners  might  excavate  their  soil  on  every  side  up 
to  the  boundary  line  to  an  indefinite  depth,  land  thus  deprived 
of  support  on  all  sides  could  not  stand  by  its  own  coherence 
alone":  Gale  and  Whatley  on  Easements,  216. 

In  the  interesting  and  instructive  case  of  Humphries  v. 
BrogdeUj  1  Eng.  L.  &  Eq.  243,  Lord  Campbell,  C.  J.,  stated 
the  principle  as  one  "  long  settled  by  the  law  of  England," 
and  gave  it  his  emphatic  approval.  "  It  stands,"  he  said,  "on 
natural  justice,  and  is  essential  to  the  protection  and  enjoy- 
ment of  property  in  the  soil.    Although  it  places  a  restraint 
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on  what  a  man  may  do  with  his  own  property,  it  is  in  accord- 
ance  with  the  precept,  Sic  utere  tuo  ut  alienum  non  IssdoA,^ 
The  same  doctrine  was  fully  recognized  by  Parker,  C.  J.,  in 
ThuT8t(m  y.  Hancock^  12  Mass.  223  [7  Am.  Dec.  57],  the  lead* 
ing  American  case  on  this  branch  of  the  law;  and  it  is  thus 
stated  by  Chancellor  Walworth  in  Lamia  v.  Holbrooky  4  Paige, 
172  [25  Am.  Dec.  524]:  ^^  I  have  a  natural  right  to  the  use  of 
my  land,  in  the  situation  in  which  it  was  placed  by  nature, 
surrounded  and  protected  by  the  soil  of  the  adjacent  lots;  and 
the  owners  of  those  lots  will  not  be  permitted  to  destroy  my 
land  by  removing  this  natural  support  or  barrier."  To  the 
same  effect  are  Farrand  v.  Marshall,  19  Barb.  380;  S.  C,  21 
Id.  409;  Hay  v.  Cohoes  Co,,  2  N.  Y.  162  [51  Am.  Dec.  279]; 
McGuire  v.  Grant,  25  N.  J.  L.  356  [67  Am.  Dec.  49];  Charlesi 
▼.  Rankin,  22  Mo.  566  [66  Am.  Dec.  642];   Wyatt  v.  Harrison^ 

8  Barn.  &  Adol.  871;  see  also  Com.  Dig.,  tit.  Action  on  the  Case 
for  a  Nuisance  (a) ;  2  Hilliard  on  Torts,  153;  Peyton  v.  Mayor^ 

9  Bam.  &  C.  725. 

The  principle  was  probably  borrowed  from  the  civil  law;  at 
least  the  civil  law  recognized  the  right,  and  protected  it  by 
specific  regulations.  ^^  If  a  man  dig  a  sepulchre,  or  a  ditch, 
he  shall  leave  between  it  and  his  neighbor's  land  a  space 
equal  to  its  depth;  and  if  he  dig  a  well,  he  shall  leave  the 
space  of  a  fathom":  See  Gale  and  Whatley  on  Easements, 
Mupra;  Humphries  v.  Brogden,  1  Eng.  L.  &  Eq.  249.  This  right 
of  the  owner  to  have  his  land  surrounded  and  protected  by  the 
adjacent  soil  is  a  right  of  property  necessarily  and  naturally 
attached  to  the  soil,  and  passes  with  it:  Humphries  v.  Brogden^ 
1  Id.  249;  Farrand  v.  MarshaU,  19  Barb,  380;  S.  C,  21  Id.  409. 

But  the  right  here  alluded  to  only  applies  to  land  in  its 
natural  state,  and  the  doctrine  does  not  extend  to  cases  where 
the  owner  of  land  has,  by  buildings,  or  other  artificial  erec- 
tions, increased  the  lateral  pressure  of  his  land  upon  the  ad- 
joining soil.  The  principle  established  by  the  authorities  is, 
that  one  land-owner  cannot,  by  altering  the  natural  condition 
of  his  land,  deprive  the  adjoining  proprietor  of  the  privilege 
of  using  his  own  land  as  he  might  have  done  before;  and 
consequently,  that  he  cannot,  by  building  a  house  near  the 
margin  of  his  land,  prevent  his  neighbor  from  excavating  his 
own  soil,  although  it  may  endanger  the  house.  Thus,  in 
Wyatt  V.  Harrison,  8  Barn.  &  Adol.  871,  Lord  Tenterden,  C.  J., 
said:  ''  It  may  be  true  that,  if  my  land  adjoins  that  of  another^ 
and  I  have  not,  by  building,  increased  the  weight  upon  my 
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Boil,  and  my  neighbor  digs  in  his  land  so  as  to  occasion  mine 
to  fall  in,  he  may  be  liable  to  an  action.  But,  if  I  have  laid 
an  additional  weight  upon  my  land,  it  does  not  follow  that  he 
is  to  be  deprived  of  the  right  of  digging  his  own  ground  be* 
cause  mine  will  then  become  incapable  of  supporting  the  arti* 
ficial  weight  which  I  have  laid  upon  it."  And  accordingly  it 
was  held  in  that  case  that  the  x)OSse8Sor  of  a  house,  which  is 
not  ancient,  cannot  maintain  an  action  against  the  owner  of 
adjoining  land  for  digging  away  that  land  so  that  the  house 
£edls  in. 

In  Partridge  v.  Scott^  8  Mees.  &  W.  220,  the  same  question 
was  considered,  and  the  same  conclusion  arrived  at.    Bo,  in 
Thurston  v.  Hancockj  12  Mass.  223  [7  Am.  Dec.  57],  the  plain* 
ti£f  had  built  a  house  on  his  own  land,  within  two  feet  of  the 
boundary  line,  and  ten  years  afterwards  the  owner  of  the  ad- 
joining land  dug  so  deep  into  his  own  land  as  to  endanger  the 
plaintiff's  house,  in  consequence  of  which  he  left  it,  and  took 
it  down.    It  was  held  that  no  action  lay  for  the  injury  done  to 
the  house,  but  only  for  the  damages  arising  from  the  falling 
of  the  natural  soil  into  the  pit  dug  by  the  defendant.    Parker, 
C.  J.,  said:  "A  man,  who  himself  builds  a  house  adjoining  hie 
neighbor's  land,  ought  to  foresee  the  probable  use  by  his  neigh- 
bor of  the  adjoining  land,  and  by  convention,  or  by  a  different 
arrangement  of  his  house,  secure  himself  against  future  inter- 
ruption and  inconvenience."    Sp,  in  Lasala  v.  Holbrook,  4  Paige^ 
172  [25  Am.  Dec.  524],  it  was  held  that  the  proprietors  of  a 
church  in  the  city  of  New  York,  which  had  stood  for  thirty-six^ 
years,  were  not  entitled  to  an  injunction  against  an  adjoining: 
proprietor,  who  was  engaged  in  excavating  on  his  own  lot  to  » 
depth  far  below  the  foundation  of  the  church,  so  as  to  endan- 
ger the  walls  of  the  latter,  which  had  already  begun  to  settle. 
The  chancellor  (Walworth),  after  asserting  the  right  pertain- 
ing to  land  in  its  natural  state  to  lateral  support  from  adjacent 
soil,  said:  "But  my  neighbor  has  the  right  to  dig  the  pit  upon 
his  own  land,  if  necessary  to  its  convenient  or  beneficial  use, 
when  it  can  be  done  without  injury  to  my  land  in  its  natural 
state.    I  cannot,  therefore,  deprive  him  of  this  right  by  erect- 
ing a  building  on  my  lot,  the  weight  of  which  will  cause  my 
land  to  fall  into  the  pit  which  he  may  dig  in  the  proper  and 
legitimate  exercise  of  his  previous  right  to  improve  his  owx^ 
lot"    The  same  principle  is  recognized  in  many  other  cases: 
Maasey  v.  Ooyder^  4  Car.  &  P.  161;  Smith  v.  Henricky  17  Com. 
B.  5C5;  Jeffriea  v.  WiUiams,  1  Eng.  L.  <fe  Eq.  483;  Panton  v. 
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Holland,  17  Johns.  92  [8  Am.  Dec.  369];  Raddiffy.  Mayor,  4 
N.  Y.  195  [53  Am.  Dec.  357];  Farrand  v.  ManhaU,  19  Barb. 
890. 

The  maxim,  Sic  utere  tuo  ut  alienum  non  lasdas,  is  therefore 
not  to  be  taken  literally.  ^^  Interpreted  literally,  it  would  en- 
join a  man  against  any  use  of  his  own  property,  which  in  its 
consequences  might  injuriously  afifect  the  interests  of  others; 
but  no  such  legal  principle  ever  existed":  Auburn  etc.  Plank 
Road  Co.  V,  Douglass,  9  N.  Y.  445.  On  the  contrary,  the  gen- 
eral principle  is,  that  every  proprietor  has  absolute  dominion 
over  his  own  property;  and  that  loss  or  damage  to  one  person, 
arising  from  the  use  made  by  another  of  his  own  property,  is 
damnum  absqvs  injuriay  and  affords  no  ground  of  action,  unless 
the  party  injured  has  previously  acquired  a  legal  right  in  the 
nature  of  an  easement,  curtailing  the  absolute  dominion  of  the 
owner  over  his  property,  and  limiting  him  in  the  use  he  may 
make  of  it:  Auburn  etc.  P.  R.  Co.  v.  Douglass,  9  Id.  446;  Radr 
cliff  V.  Mayor, A  Id.  195  [53  Am.  Dec.  357];  Oerrish  v.  Proprie^ 
tors  of  Wharf  Co.,  26  Me.  384  [46  Am.  Dec.  568]. 

The  cases  which  hold  that  an  owner  may  set  fire  to  his  fal- 
low ground,  and  will  not  be  liable  to  an  action,  though  the  fire 
run  into  and  bum  the  woodland  of  his  neighbor:  Clark  v.  Foot, 
8  Johns.  421;  StxLart  v.  Hawley,  22  Barb.  619;  Averitt  v-  ifi*r- 
rell,  4  Jones,  323;  that  he  may  open  and  work  a  mine  in  his  own 
land,  though  it  cut  off  an  underground  stream  of  water  which 
before  supplied. his  neighbor's  well,  and  leave  the  well  dry: 
Acton  V.  Blundell,  12  Mees.  &  W.  324;  that  he  may  build  cm 
his  own  land,  though  it  stops  the  lights  of  his  neighbor,  and 
even  though  he  build  for  the  very  purpose  of  stopping  thoee 
lights:  Mohan  v.  Brown,  13  Wend.  261;  Parker  v.  Foote,  19  Id. 
309  [28  Am.  Dec.  461];  Pickard  v.  CoUins,  23  Barb.  444;  that 
he  may  make  an  excavation  in  his  land  within  a  few  feet  of  a 
public  street  without  being  liable  for  the  injury  sustained  by 
a  person,  who,  passing  in  the  night-time,  goes  over  the  line  of 
the  street  and  falls  into  the  excavation:  Howland  v.  Vineeni^ 
10  Met.  371  [43  Am.  Dec.  442];  and  that  he  may  pull  down 
his  own  wall,  though  the  vaults  of  his  neighbor  be  thereby 
destroyed:  Chadwick  v.  Trower,  6  Bing.  N.  C.  1, — are  all,  like 
the  cases  before  cited,  but  so  many  illustrations  of  this  general 
principle;  see  also  McLauchUn  v.  Charlotte  &  8.  C.  R.  R.  Co^ 
6  Rich.  583. 

But  these  cases,  and  all  others  which  declare  that  ixquiy  to 
one  person  resulting  from  the  use  made  by  another  of  bis  own 
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property  coDstitutes  no  ground  of  action,  proceed  upon  the 
assumption  that  the  act  causing  the  injury  was  performed  in 
a  proper  manner, — that  is,  with  reasonable  care  and   skill. 
And  here  is  to  be  found  the  legitimate  import  of  the  maxim, 
Sic  uterey  etc.     It  qualifies  the  right  of  the  owner  to  do  what 
he  will  with  his  own  property,  by  requiring  that  in  his  use  of  it 
he  shall  exercise  proper  care,  and  by  holding  him  responsible 
for  the  consequences  of  an  act  lawful  in  itself,  if  it  is  done  in 
such  a  negligent  and  unskillful  manner  as  to  cause  an  injury 
to  another.    In  other  words,  it  prohibits  him  from  accomplish- 
ing a  legal  object  in  an  illegal  manner.     Thus  in  Vaughan  y. 
MendovCy  3  Bing.  N.  C.  468,  the  defendant  was  held  liable  for 
constructing  a  hay-rick  on  the  extremity  of  his  land  in  so 
negligent  a  manner  that  spontaneous  ignition  followed,  and 
the  plaintiff's  cottage  was  destroyed.     So  an  action  lies  for 
carelessly  and  negligently  kindling  a  fire  on  defendant's  own 
land,  whereby  the  property  of  the  plaintiff  on  the  adjacent 
land  was  burnt:   Barnard  v.  Poorj  21  Pick.  378;  Garrett  v. 
Freeman^  5  Jones,  78.     So  in  Crommelin  v.  Cckcc,  30  Ala.  318 
[68  Am.  Dec.  120],  this  court  held  that  an  action  on  the  case 
lies  for  damages  caused  by  an  accumulation  of  rain-water  in 
an  open  cellar,  and  its  percolation  through   the  earth  into 
plaintiff's  cellar  on  an  adjoining  lot.    And  where  public  ofiicers, 
haying  authority  to  construct  and  repair  streetS|  made  a  cul- 
yert  to  pass  a  stream  of  water  in  such  an  unskillful  and  negli- 
gent manner  as  to  cause  an  injury  to  another  by  the  choking 
of  the  culyert,  they  were  held  liable  to  answer  in  damages: 
Rochester  White  Lead  Co,  y.  City  of  RocJiestery  3  N.  Y.  463  [53 
Am.  Dec.  316].     Pari  ratione  the  right  of  the  owner  to  dig  on 
his  own  land,  without  being  answerable  for  the  consequent  in- 
jury to  his  neighbor's  house  or  wall,  is  subject  to  the  qualifica- 
tion that  he  dig  with  due  care  and  skill,  and  that  he  shall  be 
liable  in  damages  if  the  injury  to  his  neighbor  is  occasioned 
by  the  negligent  and  unskillftd  manner  in  which  the  work  is 
performed.    That  was  the  decision  in  Dodd  y.  Holmej  1  Ad.  &  E. 
493;  and  the  principle  has  been  adopted  by  the  courts  in  this 
country  as  well  as  in  England:  Walters  y.  Pfeily  1  Moody  &  M. 
362;  Brown  v.  Windsor^  1  Cromp.  &  J.  20;  Trower  y.  Chadwick^ 
3  Bing.  N.  C.  334;  Shrieve  y.  Stokes,  8  B.  Mon.  454  [48  Am. 
Dec.  401];  Lamia  v.  Holbrook,  4  Paige,  172  [25  Am.  Dec.  524]; 
Radcliff  y.  Mayor,  4  N.  Y.  200  [53  Am.  Dec.  357];  Panton  v. 
HoUandy  17  Johns.  92  [8  Am.  Dec.  369];  Charless  y.  Rankin^ 
22  Mo.  566  [66  Am.  Dec.  642];  Pierce  y.  Massony  17  La.  389; 
also  3  Kent's  Com.  437,  and  notes;  2  Hilliard  on  Torts,  153. 
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The  third  and  fourth  counts  of  the  complaint  state,  in  eflect, 
that  the  defendant  did  the  act  complained  of  so  carelessly  and 
unskillfolly  that,  by  reason  thereof,  injury  to  the  party-wall 
and  to  the  plaintiff's  house  resulted.  The  gravamen  of  the 
complaint  is,  not  simply  the  act  of  digging  and  excavating,  but 
that  it  was  done  in  such  a  careless  and  improper  manner  as  to 
occasion  the  injury  described.  According  to  the  principle 
above  laid  down,  and  the  authorities  cited,  these  counts  dia- 
closed  a  good  cause  of  action. 

The  view  just  taken  renders  it  unnecessary  for  us  to  consider 
whether  the  complaint  would  not  have  been  sufficient,  evea 
without  the  allegations  of  negligence,  and  of  injury  to  the  plain- 
tiff in  consequence  thereof.  All  the  counts  state  that  the  plain- 
tiff had  sold  to  the  defendant,  who  owned  the  adjoining  lot,  an 
undivided  moiety  of  the  eastern  wall  of  his  house,  and  of  the 
ground  on  which  it  stood;  and  that,  by  contract  between  them, 
the  wall  was  to  be  held  and  used  by  them  as  tenants  in  com« 
mon  as  a  party-wall.  It  may  be  that,  by  this  transaction,  the 
plaintiff  acquired  an  easement  to  have  his  house  supported  by 
the  wall  in  question,  and  that  any  interference  with  the  wall 
by  the  defendant,  injurious  to  it,  or  to  the  plaintiff's  house, 
even  though  such  interference  be  not  direct,  but  consequential 
upon  an  excavation  made  with  due  care  and  skill  by  the  de- 
fendant upon  his  own  lot,  would  be  a  good  cause  of  action.  But 
as  the  complaint  is  clearly  sufficient  on  the  grounds  already 
stated,  and  as  our  judgment  finally  disposes  of  the  case,  we 
withhold  the  expression  of  an  opinion  on  this  point:  On  this 
subject,  see  Richards  v.  RosCj  24  Eng.  L.  &  Eq.  406;  Brovm  v. 
Windsory  1  Cromp.  &  J.  20;  Eno  v.  Del  Vecchio^  4  Duer,  53; 
Webster  v.  Stevens^  5  Id.  553;  Partridge  v.  Oilbert,  15  N.  Y.  601 
[69  Am.  Dec.  632];  2  Bouv.  Inst.  178;  Crabb  on  Real  Property, 
sec.  506;  Peyton  v.  Mayor,  9  Barn.  &  C.  725. 

2.  An  action  on  the  case  is  the  proper  remedy  to  be  pursued 
by  one  tenant  in  common  of  a  party-wall  against  his  co-tenant, 
where  an  injury  to  the  wall,  and  the  house  of  the  plaintiff  of 
which  it  forms  a  part,  has  been  occasioned  by  the  negligent 
and  unskillful  manner  in  which  his  co-tenant  has  made  an 
excavation  on  his  own  lot:  Cvhitt  v.  Porter^  8  Bam.  &  C.  257, 
opinion  of  Littledale,  J.;  Bradbee  v.  Mayor^  4  Man.  A  G.  714 

Judgment  affirmed. 

Right  to  LinoLAL  Sufpobt  -whsa  land  is  in  iti  nftlnnl  itntt:  Koto  to 
Oharku  t.  /tonJUm  66  Am.  Dm.  647,  648;  McChOf  t.  Onmi,  67  Id.  4flL  •■' 
iioto6a 
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Adjodoko  Ownsb  of  LA2n>  has  No  Rioht  to  increased  rapport  for  lat- 
eral pressure  increased  by  the  erection  of  boildings  npon  his  land,  unless  h» 
has  acquired  sncb  right  by  grant  or  prescription:  Charlesa  ▼.  RcmBn,  66  Am. 
Deo.  642,  and  note  649. 

Owmnt's  Right  to  Dig  on  his  Owv  Land  cannot  be  taken  away  by  th* 
erection  of  bnildings  on  adjoining  soil,  whose  weight  causes  the  earth  to  tall 
Into  the  excavation:  Laaala  t.  HoByrooik^  25  Am.  Dec.  524,  and  note  527. 

LiABiuTT  voR  Injttbt  GausSd  BY  Nbgligknt  Ezoavation  on  adjoining 
soil:  Charlen  ▼•  Banhin,  66  Am.  Dec  642,  and  note  649;  McOnireY.  Orcmt,  67 
Id.  49,  and  note  60;  Foley  ▼.  Wyeth,  79  Id.  771,  and  note  775;  Shriem  t. 
aiokeB,  48  Id.  401. 

Oass  is  Pbopbr  RofBDT  for  injuries  ansing  from  excavations  carelesslj 
and  negligently  made  on  adjoining  lands:  Shrieve  v.  Stokes,  48  Am.  Dec  401. 

"  Eyxbt  Man  has  Right  to  Latkbal  Supfokt  for  his  land  from  th« 
adjacent  lands  of  other  proprietors,  and  the  latter  cannot  impair  or  destroy 
this  right  by  excavations  on  their  own  lands;  but  this  principle  applies  only 
to  the  land  in  its  natural  state,  and  does  not  extend  to  houses,  or  other  arti* 
ficial  structures  thereon  erected,  which  increase  the  lateral  pressure  on  the 
adjacent  lands.  Yet  if  a  person  making  a  lawful  excayation  on  his  own  land 
performs  the  work  so  negligently  and  unskill fully  that  injury  thereby  re- 
ralts  to  the  land  or  house  of  an  adjacent  proprietor,  he  is  liable  to  an  aotioa 
lor  damages  at  the  suit  of  the  injured  person":  Myer  y,  HM$f  57  AUb  176^ 
footiiig  and  approving  the  principal 
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OpofrLAiHT  Whioh  Rbikflt,  tbt  Clbablt,  Sets  Forth  the  grieviaoss  cf 
which  the  plaintiff  complains,  is  sufficient  under  the  Alabama  oode. 

Intants  oould  not,  at  Common  Law,  independent  of  statute,  make  a  bind- 
ing contract  of  apprenticeship;  and  although  the  statute  of  5  Elisabeth 
granted  them  that  power,  such  statute  is  incompatible  with  the  genius 
and  spirit  of  our  institutions,  and  is  of  no  force  in  this  country. 

CoNTBLAOT  OF  Affbsnticeship  Madn  bt  Infant  is  voidable  at  his  election. 

Infant's  Right  to  Avoid  his  Ck)NTRAOT  of  Affrenticiship  is  not  affected 
by  the  conduct  of  his  mother  at  the  time  that  such  contract  is  drawn,  or 
by  the  intentional  act  or  omission  of  her  attorney,  who  draughted  the  in- 
denture of  apprenticeship. 

Chaboi»  Which  Assumes  that  Rttlb  of  Law  is  established  from  certain 
facts,  when  such  result  does  not  necessarily  follow,  is  erroneous.  ' 

Defamation.  The  complaint  alleges  that  the  plaintiff  is 
an  infant,  and  sues  by  his  mother  and  next  friend,  M.  A.  God- 
dard. He  claims  of  Clark  &  Co.  two  thousand  dollars  dam- 
ages for  falsely  and  maliciously  representing  to  certain  parties, 
proprietors  of  the  Tribune  office,  in  which  he  was  employed  as 
a  printer,  that  he  was  defendant's  apprentice  under  contract^ 
and  warning  the  proprietors  of  the  Tribune  not  to  engage 
I,  or  continue  him  in  their  employment.    By  which  means 
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he  was  immediately  discharged,  and  has  lost  the  emolumentB 
and  support  derived  from  such  employment  ever  since.  That 
by  reason  of  such  false  and  fraudulent  representations,  he  has 
been  prevented  from  obtaining  employment  as  a  printer  from 
^he  time  that  such  representations  were  made.  The  charges 
mentioned  in  the  opinion  were,  in  substance,  as  follows: 
1.  That  if  the  jury  believe  that  the  invalidity  of  the  in- 
denture of  apprenticeship  was  contrived  by  the  party  drawing 
it,  with  the  knowledge  or  consent  of  the  infant's  mother,  then 
he  is  not  entitled  to  recover.  2.  That  if  the  jury  believe  that 
the  party  who  drew  the  indenture  of  apprenticeship  was  the 
brother  of  the  infant's  mother,  and  was  employed  by  them  as 
their  attorney  to  draw  such  indenture,  and  that  by  such  attor- 
ney's intentional  act  or  omission  such  indenture  is  rendered 
invalid,  then  the  infant  cannot  recover.  8.  That  if  the  jury 
believe  that  in  the  city  where  the  infant  was  employed  there 
existed  a  typographical  union  or  association,  the  rules  of 
which  excluded  the  employment  of  any  journeymen  printers 
not  members  of  such  association;  that  such  infant  was  not  a 
member;  that  the  Tribune  office,  which  employed  the  infant 
when  notice  was  given  by  Clark  &  Co.  to  not  longer  continue 
such  infant  in  the  employment  of  such  office,  was  the  only 
office  at  that  time  not  a  member  of  such  association,  but  that 
it  became  a  member  on  the  1st  of  September  following;  and 
that,  as  the  infant  has  not  proved  that  by  reason  of  such  no- 
tice he  was  prevented  from  obtaining  employment  in  any 
other  office  or  offices,  he  is  only  entitled  to  recover  such  dam- 
ages as  accrued  between  the  service  of  such  notice  and  the  Isi 
of  September  following. 

W.  C  Eaatorif  for  the  appellant 
Dargan  and  TayloTj  contra. 

By  Court,  Stone,  J.  As  the  complaint  now  appears  in  the 
record,  we  do  not  think  the  city  court  erred  in  holding  it  good. 
It  briefly,  yet  clearly,  sets  forth  the  grievances  of  which  the 
plaintiff  complains;  and  under  the  rules  of  pleading  prescribed 
by  the  code,  we  think  it  sufficient:  Code,  sees.  2227, 2228,  and 
form  on  page  554;  2  Chit.  PL  641  k. 

The  plea  of  justification  admits  that,  at  the  time  the  appel- 
lee is  alleged  to  have  apprenticed  himself  to  the  appellantSi 
he  was  a  minor  under  twenty-one  years  of  age.  The  oontraot 
is  in  form  a  deed,  and  constitutes  a  part  of  the  plea.  The 
question  arises,  Are  contracts  of  apprenticeship  entered  into 
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by  infants  binding,  voidable,  or  void?  The  argument  in  favor 
of  their  validity  rests  on  the  postulate  that  it  is  beneficial  to 
the  infant  to  learn  habits  of  industry,  and  to  be  instructed  in 
some  art  or  mystery.  It  is  also  argued  that,  at  common  law, 
infants  had  power  to  make  binding  contracts  of  apprentice- 
ship; and  if  there  be  doubt  of  their  common-law  capacity, 
then,  under  the  fourth  chapter  of  5  Elizabeth,  which  was  en- 
acted before  the  emigration  of  our  ancestors  to  America,  it  is 
contended  they  clearly  have  such  power:  See  Carter  v.  Balfour ^ 
19  Ala.  814. 

We  find  the  English  authorities  somewhat  in  conflict  on  the 
question  of  the  capacity  of  infants  to  make  binding  contracts 
of  apprenticeship.  This  conflict,  or  rather  uncertainty,  is  dis- 
coverable alike  in  the  reported  cases  and  in  the  text-books. 
My  own  opinion  is,  that  independent  of  statutes  on  the  sub- 
ject infants  could  not,  at  common  law,  make  such  contracts: 
See  Addison  on  Contracts,  81,  439,  440;  OiibeH  v.  Fletcher^ 
Cro.  Gar.  179;  see  also  1  Parsons  on  Contracts,  262,  263,  and 
notes  «,  /;  Vent  v.  Osgood j  19  Pick.  572;  Francis  v.  jPWmit,  4 
Dev.  &  B.  498. 

The  statute  5  Elizabeth  cannot  possibly  be  regarded  as  of 
Ibrce  in  this  country.  It  is  a  very  long  and  comprehensive 
set  of  Parliament,  embracing  forty-eight  sections,  styled,  ''An 
act  containing  divers  orders  for  artificers,  laborers,  servants  of 
liasbandry,  and  apprentices."  It  comprehends  much  of  the 
English  system  of  servitude,  makes  provision  for  compulsory 
labor,  and  in  every  respect  is  incompatible  with  the  genius 
and  spirit  of  our  institutions:  See  6  Stats,  at  Large,  159. 

If  we  hold  that  those  contracts  of  infants  which  are  benefi- 
cial to  them  are  binding,  and  that  those  which  are  not  benefi- 
cial are  inoperative,  how  is  the  question  to  be  determined, 
which  are,  and  which  are  not,  beneficial?  Can  the  law  lay 
down  an  unerring  rule?  and  if  it  cannot,  is  this  a  question  to 
be  decided  by  courts,  or  by  juries,  on  the  particular  circum- 
stances which  each  case  may  disclose?  The  statement  of 
these  questions,  it  seems  to  us,  forces  a  negative  answer  to 
each.  In  the  case  of  Weaver  v.  JoneSj  24  Ala.  424,  this  court 
aaid:  ''The  rule,  as  recognized  by  the  charge,  that  the  court, 
or  [as  in  this  case]  the  jury,  must  determine  whether  the  con- 
tract was  beneficial  or  prejudicial  to  the  infant,  and  hold  the 
contract  voidable  or  void,  according  to  the  result  of  such  find- 
ing, has  been  rejected  by  many  of  the  courts  in  modem  timeSi 
as  unsatisfactory  and  unsafe  in  its  application,  and  as  often 
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contravening  the  principle  upon  which  it  was  founded, — 
namely,  the  benefit  of  the  infant.  It  is  certainly  more  condu- 
cive to  his  benefit  to  aflbrd  him  the  opportunity  of  affirming, 
when  of  age,  a  contract  which  he  may  determine  to  be  benefr 
cial,  than  for  the  court  or  jury  to  determine  the  question  £» 
him." 

This  extract  is  suggestive  of  the  difficulties  which  would 
attend  any  rule  which  should  leave  to  the  court  or  jury  trying 
the  cause  the  decision  of  the  question  whether  the  particalar 
contract  was  or  was  not  beneficial  to  the  infiEuit.  We  will 
hereafter  s})eak  of  another  feature  of  this  extract.  In  oontinua* 
tion,  we  add  that  the  law  cannot  lay  down  a  rule  for  the  de- 
cision of  this  question  as  the  same  arises  on  this  record;  for 
some  trades  or  occupations  might,  and  probably  would,  be 
beneficial  to  the  infant,  while  others  would  be  injurious,  un- 
profitable, and  in  some  cases  degrading.  Trades  and  arte 
well  adapted  to  some  capacities  and  circumstances  would  be 
utterly  ineligible  under  other  circumstances. 

Neither  would  a  rule  which  submitted  this  question  to  the 
judgment  of  a  court  or  jury  be  any  more  satisfactory  or  uni- 
form. No  one  could  know  or  tell,  until  the  decision  should  bo 
pronounced  at  the  end  of  a  litigation,  whether  the  particular 
trade  or  employment  would  be  beneficial  or  otherwise.  A  rule 
of  such  uncertain  operation  would  lead  to  most  ruinous  results. 

Neither  would  it  do,  in  a  case  Uke  the  present,  to  hold  that 
the  infant  should  not  be  allowed  to  elect  between  the  ratifica- 
tion and  repudiation  of  his  contract  until  he  attained  to  law- 
ful age.  In  most  cases,  the  contract  would  have  expended  its 
force  at  that  time;  and  to  establish  such  a  rule  would  be  to 
take  from  the  infant  all  right  to  avoid  the  contract  until  after 
it  was  executed.  Surely,  to  withhold  the  right  to  renounce  a 
voidable  contract  until  after  its  performance,  would  be  as  un- 
just as  it  is  absurd. 

If  we  hold  that  an  infant  may  make  a  binding  contract  ^ 
apprenticeship  under  the  law  as  it  now  stands,  we  find  no 
authority  for  limiting  the  exercise  of  the  power  by  the  inftnt 
to  particular  trades  or  callings,  or  to  particular  classes,  save 
that,  if  the  infant  have  a  father  living,  he  may  assert  his  right 
to  his  son's  services,  and  thus  defeat  the  contract.  The  mother, 
not  being  the  natural  guardian  of  the  son,  nor  entitled  to  bis 
services,  has  no  authority  either  to  apprentice  her  son,  or  to 
prohibit  it.  A  rule  of  such  extensive  operation  should  not  bo 
adopted,  unless  we  are  forced  to  it  by  some  well-defined  prin- 
ciple of  law. 
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There  is  authority  in  our  statutes  for  apprenticing  the  chil- 
dren of  persons  unable  to  provide  for  their  support:  See  Code, 
sees.  1215  et  seq.  If  further  authority  on  the  subject  be  de- 
sired, the  legislature  can  confer  it.  Until  that  body  acts  in 
the  premises,  contracts  of  apprenticeship  made  by  infants 
most  rest  for  their  fulfillment  on  his  part  on  such  surety  or 
sureties  as  the  master  may  exact  and  the  apprentice  may  give. 
We  hold  that  the  contract  of  the  infant  was  voidable;  and 
whenever  he  chose  to  avoid  it,  and  to  quit  the  service  of  his 
master,  it  was  at  an  end:  See  authorities,  supra;  1  Am.  Lead. 
Cas.  248. 

What  we  have  said  above  shows  that  the  city  court  did  not 
err  in  sustaining  the  plaintiff's  demurrer  to  the  special  plea  of 
defendants. 

4.  The  second  and  third  charges  asked  were  rightly  refused. 
Neither  the  conduct  of  the  plaintiff's  mother,  nor  the  act  of 
her  brother,  who  drew  the  indenture  of  apprenticeship,  caji 
affect  or  impair  the  plaintiff's  right  of  recovery. 

5.  Neither  should  the  fourth  charge  have  been  given.  We 
cannot  know,  if  the  plaintiff  had  continued  in  the  employment 
of  the  Tribune  x)ffiice,  that  the  proprietors  of  that  paper  would 
have  joined  the  typographical  association,  or  that  they  would 
not  have  reserved  the  right  to  employ  him  in  some  capacity. 
The  charge  assumes  that,  on  the  given  facts,  the  plaintiff,  by  a 
rule  of  law,  was  precluded  from  recovering  damages  beyond 
the  first  day  of  September,  1858.  The  proposition  was  not 
necessarily  true,  and  therefore  it  should  not  have  been  given 
in  charge  to  the  jury:  Shep.  Dig.  460,  sees.  26«  35. 

Judgment  of  the  city  court  afiirmed. 


SaoBT  PLKADDvofl^  WHEN  Appuoable^  are  to  be  encooziged:  ffatrlanr* 
Bemie  df  Meyer,  76  Am.  Dec  428.  And  the  pleader  moat  state  the  faott 
directly  and  poeitively:  Thompson  ▼.  Munger,  65  Id.  176.  Aa  to  what  tbo 
eomplidiit  must  allege,  see  Green  ▼.  Palmer,  70  Id.  492,  and  note  4d8. 

PowxB  ow  Infant  to  Make  BmDiNO  CoNTRAcrr  of  apprenticeship:  Brot^ 
iiMfi  V.  BwmeU,  34  Am.  Deo.  637,  and  note  638;  Woodrt^y.  Logam,  42  Id.  69ft. 

Chabob  Assuicnio  as  Pboved  Faotb  which  should  be  left  for  detennina- 
tion  by  the  jury  is  error:  Tyner  v.  Stoops,  71  Am.  Dec  341,  and  note  348; 
WetiUy  ▼.  Suae,  76  Id.  62;  McKenaie  ▼.  Bromeh  Bank  etc,  66  Id.  369,  and  note 
872. 

Intant's  CoRmAor  ov  Aptbxntiobship  under  seal  may  be  aroided  by  hioi 
at  Ida  eUotion:  Lctughan  ▼.  State,  66  Ala.  116,  citing  the  principal 
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BxATCTTM  Whioh  Makb8  It  Unulwixtl  lOB  CxiiiKir  to  dirtill  hi 

into  spiritaooB  or  mtozicating  liquor,  onleBs  employed  by  the  governor 
do  80^  under  Bueh  rules  and  regulatiooB  as  he  may  presoribe,  is  not 
■titutional.    It  does  not  deprive  the  citixen  of  his  property  without 
oourse  of  law,  nor  transfer  legislative  power  to  the  governor. 

GxNXRAL  DxMURBEB  TO  Entibb  iNDicncKNT  Containing  several  counts^  oa*- 
of  which  is  good,  is  properly  overruled. 

Bulb  that  Evidbnob  mxtst  bb  Gomuned  to  the  point  in  issue  applies  to- 
criminal  as  well  as  civil  oases;  consequently,  jts  a  general  proposition 
upon  the  trial  for  one  offense,  evidence  of  another  distinct  offense,  thougk- 
of  the  same  nature,  is  inadmissible. 

XvzDBNCB  ow  DiBTiNcr  Offbnsb,  thoitoh  ow  Samb  Natubb  as  the  ens. 
charged,  is  inadmissible  unless  offered  to  prove  scienter,  intent»  or  mi^ 
tive,  or  to  make  out  the  res  gestaa,  or  to  establish  identity. 

XvzDBNCB  ow  DmTNcr  Offbnsb  not  Ghabobd  in  Indidtmbht  Ji  <*i*^»"U. 
sible  as  matter  in  aggravation  of  a  fine  imposed  by  ststatsw 

The  opinion  containB  the  facts. 

L.  E,  Parsons  J  for  the  accused. 

Jf«  A.  Baldwin^  attomey'generaly  conira* 

By  Court,  B.  W.  Walker,  J.  By  the  first  section  of  the  act 
*'  to  prohibit  the  distillation  of  grain  in  the  state  of  Alabama, 
except  under  the  direction  and  authority  of  the  govenfor,*^ 
approved  December  8,  1862,  it  was  enacted,  "that  for  the  pur- 
pose of  suppressing  the  evils  resulting  from  the  distillation  ol 
grain,  as  it  hath  heretofore  been  carried  on,  of  securing  the 
proper  police  of  the  country,  and  of  promoting  the  common 
defense  and  general  welfare,  it  shall  not  be  lawful  for  any  per- 
son, during  the  existing  war,  to  distill,  or  convert  into  spiritu- 
ous or  intoxicating  liquor,  any  grain,  or  the  product  of  any 
grain,  unless  hereafter  employed  or  authorized  by  the  governor 
to  do  so."  By  the  second  section  it  is  made  the  duty  of  the 
governor,  "under  such  rules  and  regulations  as  he  may  pre* 
scribe,  to  cause  such  an  amount  of  grain  to  be  distilled,  or 
converted  into  alcohol  or  spirituous  liquors,  aa  in  his  judgment 
is  consistent  with  the  common  defense  and  general  welfare''; 
and  he  is  empowered  to  make  contracts,  and  appoint  agents  to 
carry  out  the  law,  and  to  cause  the  alcohol  or  spirituous  liquor 
made  under  its  provisions  to  be  disposed  of  in  such  manner^ 
and  for  such  purposes,  as  he  deems  best  calculated  to  effect- 
uate the  object  of  the  act.  The  third  section  provides  thai 
"if  any  person  shall  distill,  or  convert  into  spirituous  or  intoz* 
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icating  liquor  of  any  kind,  any  grain,  or  the  product  of  any 
grain,  in  contravention  of  the  provisions  of  this  act,''  he  shall 
be  subject  to  indictment,  and  on  conviction  be  fined  not  less 
than  five  hundred  dollars,  Dor  more  than  twenty  thousand  dol- 
lars: Acts  1862,  p.  43. 

The  appellant  was  convicted  of  distilling  grain  in  violation 
of  this  act;  and  one  of  the  grounds  on  which  he  now  seeks  a 
reversal  of  the  judgment  of  conviction  is,  that  the  legislature 
had  not  the  constitutional  power  to  enact  this  law.  The  lim- 
its of  the  legislative  power  of  the  state  government  were  very 
carefully  considered  by  us  in  the  case  of  Dorman  v.  State^  34 
Ala.  216,  and  we  there  laid  down  the  following,  as  the  rule  by 
which  the  unconstitutionality  of  an  act  of  the  legislature  is 
to  be  determined.  '*  The  objector  assumes  the  burden  of  show- 
ing, either  that  it  is  an  exercise  of  authority  not  legislative  in 
its  nature,  or  that  it  is  inconsistent  with  some  other  provision 
of  the  confederate  or  state  constitution":  Id.  231. 

On  behalf  of  the  appellant,  it  is  insisted  that  the  act  under 
which  he  was  indicted  is  in  conflict  with  the  tenth  section  of 
the  declaration  of  rights,  by  which  it  is  provided  that  no  per- 
son, ^' shall  be  deprived  of  life,  liberty,  or  property  but  by  due 
course  of  law."  Does  an  act  of  the  legislature,  which  simply 
makes  it  unlawful  for  the  citizen  to  distill  his  grain  into  spiritu- 
ous or  intoxicating  liquor,  deprive  him  of  his  property  in  such 
grain?  It  seems  to  us  that  the  question  is  answered  by  the 
mere  statement  of  it.  The  act  does  not  contemplate  a  seizure 
of  the  property,  or  any  direct  appropriation  of  it,  or  disposses- 
sion of  the  owner.  It  does  not  affect  the  owner's  title,  or  his 
right  of  possession,  or  even  his  right  to  use,  except  in  a  par- 
ticular mode,  and  for  a  specified  purpose.  ''The  right  to  use 
or  dispose  of  property  as  an  absolute,  unqualified,  indefeasible 
right,  is  one  which  has  never  existed  since  governments  were 
organized  among  men.  It  is  a  right  which  has  always  been 
held  subject  to  such  regulations  as,  in  the  judgment  of  the  law- 
making power,  the  interests  of  society  required  should  be 
imposed  upon  it:  People  v.  Toynbee^  20  Barb.  179;  People  v. 
Berberrich,  20  Id.  232;  Wynkamer  v.  PeopUy  20  Id.  603. 

In  every  well-ordered  state,  property  is  held  subject  to  the 
tacit  condition  that  it  shall  not  be  so  used  as  to  injure  the 
equal  rights  of  others  or  the  interests  of  the  community.  Such 
injurious  uses  of  property  may  be  prevented  by  such  regula- 
tions and  restraints  as  the  legislature  may  think  proper  to 
impose;  and  in  the  establishment  of  these,  the  only  limits  to 
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the  legiBlative  authority  which  we  can  recognise  are  thoee 
which  are  declared  by  the  written  fundamental  law:  Darman 
y.  Statey  34  Ala.  248,  and  authorities  cited.  It  seeme  a  aole- 
cism  to  Bay  that  a  law  which  prohibits  a  single  specific  use  of 
property,  because  such  use  is  supposed  by  the  law-making  power 
to  be  injurious  to  the  public  welfare,  but  which  does  not  dis- 
turb the  owner's  title  to,  or  possession  of,  or  right  to  use  such 
property  in  any  other  mode  than  the  single  one  prohibited,  does, 
in  the  sense  of  the  constitution,  deprive  the  owner  of  his  prop- 
-erty,  without  due  course  of  law.  It  would  be  singular,  indeed, 
if  in  a  season  of  general  scarcity,  or  in  the  midst  of  a  war  in^ 
Yolving  the  life  of  the  state,  the  legislature  had  no  power  to 
prevent  or  limit  the  conversion  of  grain,  the  chief  food  of  man 
and  the  domestic  animals,  into  spirituous  liquor.  In  the  dr* 
cumstances  supposed,  the  unlimited  right  of  all  persons  to 
make  this  particular  use  of  the  property  in  question  might 
work  incalculable  injury  to  the  country,  by  increasing  the 
scarcity  of  food  among  the  people,  and  by  diminishing  the 
ability  of  the  government  to  subsist  the  armies  necessary  for 
successful  defense  against  foreign  invasion,  to  say  nothing  of 
the  pernicious  influence  upon  public  morality  and  the  discipline 
of  armies  likely  to  result  from  the  multiplication  of  distilleries, 
and  an  excessive  supply  of  intoxicating  liquors. 

Our  conclusion  is,  that  the  act  under  consideration  was  a 
legitimate  exercise  of  the  undoubted  power  of  the  legislature 
to  limit  and  regulate  the  uses  to  which  property  may  be  ap- 
plied. The  objection  that  the  act  is  invalid  because  it  trans* 
fers  legislative  power  to  the  governor,  is  not  well  taken.  The 
governor  is  simply  the  agent,  appointed  by  the  legislature  to 
carry  out  the  provisions  of  the  law.  He  is,  it  is  true,  intrusted 
with  a  large  discretion  in  the  exercise  of  the  powers  conferred 
upon  him;  but  we  are  unable  to  see  upon  what  principle  this 
feature  of  the  law  can  be  held  to  invalidate  it. 

2.  The  demurrer  interposed  was  a  general  demurrer  to  the 
entire  indictment,  and  not  to  each  count  separately.  As  the 
first  count  is  clearly  good,  it  is  not  necessary  for  us  to  coo* 
sider  the  sufficiency  of  the  others. 

3.  The  familiar  rule  which  requires  that  evidence  must  be 
confined  to  the  point  in  issue  applies  as  well  to  criminal  as 
to  civil  cases.  It  is  said,  indeed,  that  '4n  criminal  proceed- 
ings the  necessity  is  stronger,  if  possible,  than  in  civil,  of 
strictly  enforcing  this  rule;  for  where  a  prisoner  is  chai|;ed 
with  an  offense,  it  is  of  the  utmost  importance  to  him  that 
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the  Ucto  laid  bafiire  the  jury  should  coneiat  ezoltufiyely  of  the 
transaction  whieh  forms  the  snbject  of  the  indictment,  which 
alone  he  can  be  expected  to  come  prepared  to  answer":  1 
Russell  on  Crimes,  272.  Accordingly,  it  is  well  settled,  as  a 
general  proposition,  that  upon  the  trial  of  an  indictment  for 
one  offense,  evidence  of  another  distinct  offense,  though  of  the 
same  nature,  is  inadmissible.  Thus,  an  admission  by  the 
prisoner,  that  he  has,  at  another  time,  committed  an  offense 
similar  to  that  with  which  he  is  charged,  and  that  he  has  a 
tendency  to  perpetrate  such  dimes,  cannot  be  received:  1 
PhilL  Bv.  477.  So,  in  treason,  no  overt  act  amotrnttng  to  a 
distinct,  independent  charge,  though  falling  under  the  same 
bead  of  treason,  can  be  given  in  evidence,  unless  it  either  be  ex- 
pressly laid  in  the  indictment,  or  conduce  to  the  proof  of  some 
overt  acts  which  are  laid:  Foster's  Crim.  Law,  245;  Vaughn^ 
Casej  13  How.  St.  Tr.  485.  On  the  trial  of  an  indictment  for 
larceny  of  a  watch,  evidence  of  another  larceny  of  a  clock  by 
the  prisoner,  at  another  time,  is  inadmissible  for  any  purpose: 
Walker  v.  Cimfmowwealthy  1  Leigh,  574.  So  on  the  trial  of  an 
indictment  containing  a  single  count,  for  one  offense  of  assautt 
and  batteiy  and  resisting  an  ofBicer  in  the  execution  of  process, 
the  prosecution,  after  "proving  an  assault  and  one  act  of  resist- 
ance, cannot  give  evidence  of  a  similar  offense  committed  at 
another  time:  Pwfie  v.  iSopson,  1  Denio,  574.  In  like  manner, 
it  has  been  held  that  on  the  trial  of  an  indictment  for  selling 
liquor  without  a  license,  the  prosecution  can  only  give  evidence 
of  as  many  distinct  offenses  as  there  are  counts  in  the  indict- 
ment: Hodgman  v.  People^  4  Id.  235;  also  State  v.  Wisdom^  8 
Pdrt  611;  Ehtm  v.  Statej  26  Ala.  48;  Cochran  v.  State,  30  Id. 
642;  Hughe$  v.  StaU,  85  Id.  351;  Cde  v.  CofMnomoeaUhy  6 
Gratt  696;  Wharton's  Crim.  Law,  sees.  631-635,  647-661; 
People  V.  Adamsy  17  Wend.  475. 

The  rule  which  excludes  evidence  of  other  criminal  acts  on 
the  trial  of  a  particular  criminal  issue,  is,  it  is  true,  not  with- 
out limitations  or  exceptions.  Thus,  when  felonies  are  so 
connected  together  as  to  form  part  of  one  entire  transaction^ 
evidence  of  one  may  be  given  to  show  the  character  of  the 
other:  King  v.  EUiSj  6  Bam.  &  G.  145;  Rex  v.  Birdseyey  4  Car. 
A  P.  386;  2  Russell  on  Grimes,  774-776;  Rex  v.  Longy  6  Car. 
A  P.  179;  Wharton's  Criminal  Law,  sec.  649.  Where  it  be- 
comes necessary  to  prove  a  guilty  knowledge  on  the  part  of 
the  prisoner,  evidence  of  other  offenses  committed  by  him, 
though  not  charged  in  the  indictment,  is  admissible  for  that 
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porpoee.  It  is  upon  this  principle  that,  on  the  trial  of  an  in- 
dictment fi>r  uttering  a  forged  bank  note,  knowing  it  to  be 
forged,  eyidence  may  be  given  of  other  forged  notes  having 
been  uttered  by  the  prisoner,  in  order  to  show  his  knowledge 
of  the  forgery:  King  v.  WhOeyj  2  Leach  G.  C.  983;  2  Russell 
on  Crimes,  777;  Tharp  y.  State,  16  Ala.  749.  If  it  be  mate- 
rial to  show  the  intent  with  which  the  act  charged  was  done, 
evidence  may  be  given  of  a  distinct  offense  not  laid  in  the 
indictment.  Hence,  upon  an  indictment  for  malicious  shoot- 
ing, if  it  be  questionable  whether  the  shooting  was  by  accident 
or  design,  proof  may  be  given  that  the  prisoner,  at  another 
time,  intentionally  shot  at  the  same  person:  Bex  y.Vohey  Buss. 
A  R.  531.  So  in  an  indictment  for  adultery,  previous  im- 
proper familiarities  may  be  proved  to  show  the  quo  animo: 
Lamon  v.  StaUj  20  Ala.  66  [66  Am.  Deo.  182];  Wharton's 
Orim.  Law,  sees.  649,  2663. 

In  like  manner,  evidence  of  a  distinct  offense  is  competent 
for  the  purpose  of  proving  the  existence  of  a  motive  to  com- 
mit the  crime  in  question,  in  cases  where  there  is  some  ap- 
parent connection  or  relation  between  the  imputed  motive  and 
the  felony  charged:  People  v.  Wood^  3  Park.  Cr.  681;  2  Russell 
on  Crimes,  778.  In  cases  where  a  question  is  raised  as  to  the 
identity  of  the  person  committing  the  offense,  or  of  the  instru- 
ment used,  evidence  of  other  offenses  is  sometimes  admitted 
for  the  purpose  of  establishing  such  identity:  2  Russell  on 
Crimes,  779;  Taylor's  Evidence,  sec.  260.  It  sometimes  hap- 
pens, too,  that  from  the  nature  of  the  offense  charged,  it  is 
impossible  to  confine  the  evidence  to  proof  of  a  single  trans- 
action. In  offenses  of  which  the  gist  is,  that  the  defendant 
has  carried  on  a  business  or  sustained  a  character  as  a  com- 
mon utterer  of  counterfeit  coin,  common  barratror,  common 
seller  of  spirituous  liquors,  or  the  like,  or  where  a  combination 
or  conspiracy  is  alleged,  great  latitude  is  allowed  in  giving 
in  evidence  various  acts  of  the  defendant;  for  in  cases  of  this 
character,  cumulative  instances  are  necessary  to  prove  the 
offense;  2  Russell  on  Grimes,  780;  1  Lead.  Crim.  Cas.  190. 
It  is  upon  this  principle  that  the  following  cases  rest:  Bex  v. 
B6bertSy  1  Gamp.  399;  CommonfoeaUh  v.  Tamers  3  Met.  19; 
Commonwealth  v.  Eastmanj  1  Gush.  189  [48  Am.  Dec.  696]; 
Chanibere  v.  StaUy  26  Ala.  69;  Commonwealth  v.  Hopkbu,  8 
Dana,  419;  see  also  Commonwealth  v.  ElweUj  1  Gray,  463;  Id. 
466,  490. 

But  evidence  of  a  distinct  offense,  though  of  the  same  nature 
as  the  one  charged,  seems  to  be  limited  to  the  exceptions  above 
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mentioned;  and  where  snoh  evidence  is  not  offered  to  prove 
idmUTy  or  intent^  or  motive,  or  to  make  out  the  res  g^t«,  or  to 
establish  identity,  it  is  inadmissible. 

By  the  statute  under  which  the  appellant  is  prosecuted,  it  is 
not  the  carrying  on  of  the  business  of  distilling,  or  the  being  a 
common  distiller,  which  is  made  indictable.  Each  act  of  dis- 
tillation is  a  distinct  offense  and  the  subject  of  a  separate  in- 
dictment; and  upon  the  principles  above  laid  down,  it  would 
seem  that  the  state  can  only  give  evidence  of  as  many  distinct 
acts  of  distillation  as  there  are  counts  in  the  indictment.  This, 
however,  is  not  precisely  the  question  presented  in  the  present 
case.  The  bill  of  exceptions  is  somewhat  obscure;  but  it  suf- 
ficiently appears  that  the  court  permitted  the  state  to  prove 
acts  of  distillation  not  charged  in  the  indictment,  and  in- 
structed the  jury  that  they  might  look  to  the  evidence  of  such 
acts  ''in  aggravation  of  tiie  fine,  but  for  no  other  purpose.'' 
In  giving  this  charge,  the  court  clearly  erred.  It  is  said  that 
<'  in  giving  evidence  of  matter  in  aggravation,  the  distinction 
iB|  that  where  the  aggravating  matter  is  the  immediate  conse- 
quence of  the  offense  for  which  the  defendant  is  on  trial,  it 
may  be  shown;  but  if  it  is  a  distinct  crime,  not  necessarily 
connected  with  the  offense  charged  in  the  indictment,  it  can- 
not be  received":  Baker  v.  State^  4  Ark.  61.  The  decision  in 
Stains  v.  StatCy  21  Ala.  218  (222),  is  express  to  the  point  that 
evidence  of  distinct  offenses,  not  charged  in  the  indictmenti 
cannot  be  looked  to  in  aggravation  of  the  fine. 

Reversed  and  remanded. 


OoHSTiTUTiioirALnT  07  Lawb  BsauLAamfo  on  pRomBrmio  tba  iiuuani- 
iMstore  or  sale  of  ■piritaoas  liquon:  See  Beebe  ▼.  Stak^  03  Am.  Dec  891,  aad 
note  400;  8mdo  ▼.  SUUe^  63  Id.  487,  and  note  619. 

DxMUBBXB  TO  Wholb  Dmlabation,  one  ooont  in  wbich  it  good,  will  be 
oTwrnled:  Tinimam  r.  Behidere  ele.  B.  B.  Co.,  64  Am.  Dec  416^  and  note 


BviDBiGB  OF  Gbdoi  DxBTuroT  from  the  one  for  which  the  prieoner  is  on 
trial  is  generally  inadmissible:  Dwm  y.  State,  36  Am.  Dec  64.  The  mle  is 
Cftherwise  where  the  tdmler  or  9110  ammo  is  requisite  to  or  an  essontinl  part 
fli  the  crime  ohaiged:  Id«  So  one  fekmy  is  evidence  to  show  character  of 
others  with  which  it  Ja  conncoted,  forming  one  transaction:  Camnumwealth  ▼. 
iU^  77  Id.  333; 

Sbrlbd  Ruiiia  ow  Law  ab  to  Adiobsxons  of  eridenoe  are  the  same  in 
criminal  as  in  civil  cases:  State  v.  Dart,  76  Am.  Dec  696. 

BviDXNOB  ov  OxHKB  Obhos  committed  by  the  acomsed,  and  similar  to 
the  one  with  which  he  is  charged,  is  admissible  "when  it  is  material  to  show 
the  intent  with  which  the  act  charged  was  conmiitted,  or  to  illustrate  its 
eriminality,  or  to  identify  the  accosed  as  the  person  who  committed  the  act 
lirfd  in  the  indictment ":  OurtiB  y.  Staie,  78A1a.  12,  dting  the  principal 
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Lboiblatubb  mat,  bt  Act,  Dbglabx  the  ni^ligent  breach  of  a  jaemgutiiig 
oontraot  to  be  a  crimiiial  offenae,  when  sach  breach  is  in  iti  nature  prcjv- 
didal  to  the  pnUio  good,  and  was  before  only  the  anbject  of  a  ant  for 
damages  by  the  party  injured.    Snch  law  ia  oonatitationaL 

Thb  opinion  oontains  the  facts. 

O.  W.  QayUj  for  the  appellant. 

Jf.  A.  Baldmt^y  aUamey^eneraly  cowtra. 

By  Court,  A.  J.  Walkeb,  C.  J.  The  defendant  contraoted  to 
keep  in  repair  for  five  years  a  bridge  constmcted  by  him  under 
contract  with  the  county  commissioners.  A  suit  for  damages 
was  prescribed  by  section  1203  of  the  code  as  the  redress  for 
a  private  injury  resulting  from  a  breach  of  the  contract  to 
keep  the  bridge  in  repair.  After  the  contract  was  made,  an 
act  was  passed  by  the  legislature  which  made  it  an  indict- 
able offense  for  such  contractor  '^  to  knowingly  suffer  any  such 
bridge  to  remain  out  of  repair,  and  unsafe  for  the  passage  of 
travelers  and  other  persons,  for  more  than  ten  days  at  any 
one  time  during  the  period  stipulated  for  its  safety  by  the 
terms  of  his  contract ":  Acts  of  1862,  p.  101.  Under  this  stat- 
ute, for  a  misfeasance  subsequent  to  ite  passage,  the  defendant 
was  indicted. 

The  point  upon  which  a  reversal  is  sought  is,  that  after  the 
defendant's  contract  was  made  it  was  incompetent  for  the 
legislature  to  make  a  neglect,  which  involved  a  breach  of  such 
contract,  an  indictable  offense.  It  is  supposed  that  legislation 
of  that  character  would  impair  the  obligation  of  the  contract. 
The  question  thus  presented  is,  whether  the  legislature  can 
make  criminal  the  breach  of  a  pre-existing  contract,  which 
breach  is  in  ite  nature  prejudicial  to  the  public  good,  and  was 
before  only  the  subject  of  a  suit  for  damages  in  favor  of  an  in- 
jured party. 

Much  discussion  has  been  had  as  to  the  precise  import  of 
the  phrase  '^  obligation  of  contracte,^'  used  in  the  constitution. 
Whether  this  obligation  is  the  force  of  the  municipal  law  ex- 
isting at  the  date  of  the  contract,  or  of  the  moral,  natural,  and 
municipal  law  combined;  or  whether  it  is  the  inherent  and 
intrinsic  force  of  the  contract  itself,  obliging  to  the  perform- 
ance of  ite  stipulations, — have  been  the  pointe  of  disputation: 
Sturgis  v.  Orowninehieldj  4  Whart.  122;  Ogden  v.  Saunden,  12 


June,  1864]  Blann  v.  State.  78^ 

Id.  267.  We  may  confine  onrselves  to  limits  without  the 
reach  of  such  discnssion,  and  assert  a  definition  sufficiently 
specific  for  this  case.  The  obligation  of  a  contract  is  that 
which  requires  the  performance  of  the  legal  duties  imposed 
by  it.  The  duties  imposed  upon  one  of  the  contracting  par- 
ties are  correlative  to  the  rights  of  the  other.  What  one  party 
is  obliged  to  perform,  the  other  has  a  right  to  have  performed. 

Then,  the  law,  the  constitutionality  of  which  is  disputed  in 
this  case,  does  not  impair  the  obligation  of  the  contract,  unless 
it  interferes  with  some  right  arising  out  of  the  contract.  The 
efi^  of  the  law  is  simply  to  make  a  specified  breach  of  the 
contract  a  penal  offense.  It  impairs  no  right  given  by  the  con- 
tract, or  by  the  subsisting  law,  unless  out  of  the  contract  there 
springs  a  right  to  break  it.  To  say  that  a  right  given  by  a 
contract  consists  of  the  privilege  of  violating  it,  would  be  an 
absnrdity.  We  can  find  no  reason  upon  which  to  sustain  the 
proposition  that  the  law  in  question  impairs  the  obligation  of 
the  contract.  The  statute,  in  consulting  for  the  public  good, 
has  really  afforded  an  additional  guaranty  for  the  observance 
of  its  stipulations.  If  it  be  regarded  as  an  additional  remedy, 
designed  to  enforce  the  performance  of  the  contract,  it  would 
still  be,  upon  established  principles,  constitutional:  Coosa 
River  Steamboat  Co,  v.  Barclay^  30  Ala.  120. 

We  entertained  the  opinion,  from  our  first  glance  at  this 
case,  that  there  was  no  merit  in  the  ground  upon  which  the 
assignment  of  error  is  put.  But,  as  the  appeal  is  prosecuted 
by  learned  counsel,  we  were  apprehensive  that  there  might  be 
something  to  support  the  point  made,  which  escaped  detection 
upon  a  slight  examination.  We  have  therefore  looked  into 
the  books  for  precedents  upon  analogous  questions.  We  have 
found  several,  which  are  not  distinguishable  in  principle  from 
this  case,  and  which  sustain  our  decision.  It  has  been  held, 
that  an  act  imposing  a  penalty  of  two  per  cent  per  month  on 
a  bank,  for  a  refusal  to  pay  its  bills,  was  constitutional:  Brown 
V.  Penobscot  Bank,  8  Mass.  445;  S.  C,  Angell  and  Ames  on  Cor- 
porations, sec.  463.  The  same  decision  has  been  made  as  to 
a  law  of  a  municipal  corporation  prohibiting  interments  in 
grounds  purchased  for  that  particular  purpose:  Coates  v.  Mayor 
etc.  of  New  Yorkj  7  Cow.  585.  Also,  as  to  a  law  giving  a  right 
of  recovering  damages  to  the  representative  of  a  decedent, 
from  the  person  who  caused  the  death  of  such  decedent,  even 
when  it  operates  on  a  railroad  corporation  existing  before  the 
passage  of  the  law:  South  Western  R.  R.  v.  Paulk^  24  6a.  35a. 
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Also,  as  to  a  law  imposing  upon  existing  railroads  the  duty  of 
erecting  fences,  cattle-guards,  etc.,  and  prescribing  a  penalty 
for  the  omission  to  perform  those  duties:  Waldron  y.  Renasdaer 
eU.  8.  R.  R.  Co,j  8  Barb.  390;  Thorpe  v.  Rutland  &  R.  R.  R. 
Co.y  27  Vt  140  [62  Am.  Dec.  625];  Gorman  v.  Padfie  R.  R. 
Co.f  26  Miss.  441  [72  Am.  Dec.  220];  Norria  v.  Androacog* 
gin  R.  R.  Co.y  39  Me.  273  [63  Am.  Dec.  621].  Also,  aa  to 
a  law  making  the  proprietors  of  existing  railroads  responsible 
lor  injuries  by  fire  communicated  from  their  locomotives:  Lf' 
man  v.  Boston  <&  W.  R.  R.  Co.,  4  Cush.  288.  The  opinions  in 
these  several  cases  will  be  found  to  cover  the  principle  an- 
nounced by  us. 

There  can  be  no  question  of  the  authority  of  the  legislatoie 
to  make  a  neglect,  such  as  is  charged  in  this  case,  a  criminal 
offense.  Being  an  authority  legislative  in  its  nature,  the 
objector  assumes  the  burden  of  showing  that  the  act  is  incon- 
sistent with  some  provision  of  the  confederate  or  state  consti- 
tution: Dorman  v.  State^  34  Ala.  216.  The  law  upon  which 
the  indictment  here  is  founded  is  inconsistent  with  no  consti- 
tutional provision,  and  we  must  declare  it  valid. 

Affirmed. 


Thi  pbdioifal  OASi  IB  omD  bk  Sedgwick  ontho  OooBtniotioaof  SfeKtatay 
and  Goofltitntional  Law,  2d  ed.,  Pomeroy'B  Noteiy  617»  where  it  ii  approved 
as  to  fatore  breaches  of  contract^  bat  it  ia  there  said  that  if  applied  to  past 
negleote  it  would  beoome  ex  potftfaido  and  void. 

PowBB  ov  Lboiblatdki  oyxb  RxuEDnES  relatiiig  to  oontraots:  Btmifim 
V.  Ntlmm^  62  Am.  Bee  604,  and  note;  note  to  Jforw  y.  QoM^  62  Id.  118| 
Fo»  Awmtoc&T.  Bcd^  76  Id.  283;  and  note  298|  iSoo&ey  r.  OVteoa,  79  Id. 
4fN);  and  note  494. 
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Abatkmxht  of  action  by  ploa  of  former  action  pending^  452-466L 
AcnoN,  abatement  by  prior  action,  453. 

ecmomrent  or  cumnlative  remedies  do  not  abate  each  other,  454. 

does  not  abate  by  sabseqaent  action,  454. 

in  peraonam  does  not  abate  proceeding  in  rem^  454. 

instances  where  first  does  not  abate  second,  454. 

not  abated  by  former  action  unless  it  is  for  same  cause  and  relief  454^ 

pendency  of  one  is  defense  to  another,  452. 

pendency  of  prior,  most  be  pleaded  in  abatement,  453. 

pendency  of  prior,  how  pleaded  in  abatement,  453. 

plea  of  former  action  pending  in  foreign  court,  456. 

plea  of  former  action  pending  in  another  jurisdiction,  456. 

plea  of  former  action  pending  must  show  that  court  has  jnrisdiotioDy  4JUk 

plea  of  former  action  pending,  parties  must  be  the  same,  456. 

plea  of  former  action  pending,  pendency  of  appeal,  456. 

two  commenced  at  the  same  time  for  the  same  cause,  454. 
Aduinistbatiok,  grant  of  letters  of,  by  disqualified  judge,  128,  129. 
Adyerse  Possession  by  mortgagee  may  bar  equity  of  redemption,  81. 
Aliens,  members  of  Indian  tribes,  211. 

persons  bom  on  public  vessels  of  foreign  nations,  211. 

statutes  describing,  210. 

who  are,  210-213. 

Bank,  payment  of  bills  of,  may  be  demanded  as  an  aggregate  sum,  69 
Boundaries,  declarations  of  deceased  person  as  evidence  of,  664. 

CmzENS,  children  of  American  parents  born  abroad,  212. 

children  of  foreign  parents  resident  here,  211. 

marriage  of  woman,  effect  on  her  citizenship,  212. 

renouncing  allegiance,  212. 

atatntes  defining,  210. 
Constitutional  Law,  statute  staying  action  for  unreasonable  time,  448. 

statute  validating  void  judgments,  155. 
OoKTRACT,  benefit  of  part  performance,  retaining  without  compensation,  199^ 

entire,  full  performance  necessary  to  recovery,  188. 
OONYETANCE,  acceptance  of,  is  presumed,  5G4. 

by  husband  and  wife,  acknowledgment  sufficient  to  release  dower,  68, 

▼oluntary,  will  not  be  perfected  in  equity,  5G4. 
OOBVOKATION,  change  of  charter,  right  of  majority  to  obtain  change  in,  141* 

ohaiter,  legislative  reservation  of  right  to  alter,  141. 
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CosPORATiONy  negotiable  instrament,  indorsement  by,  31S. 

negotiable  instrument,  when  may  be  shown  to  be  givva  foi^  ttk 

ratification  of  agent's  act,  from  what  inferred,  312. 

stockholders,  when  must  account  to  each  other,  556u     ^ 
Cbxditoh's  Bill,  special  lien  is  essential  to,  329. 

Damages  from  breaking  of  liberty-pole,  648. 

profits  as,  333. 

what  too  remote  to  be  allowed,  548. 

where  property  is  conTerted  by  mistake,  767. 
DuriMiTiox  of  previous  chaste  character,  182. 
DowEB,  mortgage,  sale  under,  when  does  not  bar,  5L 

sale  by  order  of  court,  when  does  not  bar,  50. 
DusBSS,  threat  of  legal  process,  57. 

Elbotiok,  alien,  what  rebuts  presumption  that  he  was  entitled  to  Tot^,  209. 

contesting,  circumstantial  evidence  to  show  for  whom  party  roied,  273. 

contesting  because  of  illegal  votes,  268. 

oontesting  for  illegal  votes  must  show  that  they  changed  the  resolt^  268w 

contesting,  going  behind  the  ballots,  268. 

oontesting,  legal  voter  may  waive  his  privilege  and  state  for  wfaom  ht 
voted,  272. 

contesting,  opening  ballot-boxes,  272. 

contest,  voter  when  regarded  as  party  to^  271. 

declaration  of  party  as  to  his  vote,  270. 

disqualified  voter  must  disclose  for  whom  he  voted,  2691,  272. 

evidence  to  prove  that  registered  voter  is  not  a  citizen,  209. 

evidence  to  show  for  whom  party  voted,  269. 

majority  of  legal  votes  must  elect,  268. 

presumption  that  foreign-born  voter  was  qualified,  269 

presumption  that  voter  was  qualified,  268. 
fiQUTFT  will  not  perfect  voluntary  conveyance,  564. 
flSTATE,  limitation  in  gift  which  makes  an  estate  for  life,  490. 
Estoppel  by  declarations  made  to  third  person,  675. 

general  rule  of,  675. 

to  claim  property  sold  by  another,  675. 

to  deny  that  woman  is  defendant's  wife,  675. 
ESvtdence,  declaration  of  injured  person  as  to  his  pain  or  soreness,  348. 
EXBOUTTON,  defendant,  estoppel  against,  570. 

defendant  cannot  dispute  purchaser's  title,  570. 

defendant  may  show  outstanding  title,  570. 

defendant  may  show  property  to  have  been  a  homestead,  571. 

defendant  may  show  subsequently  acquired  title,  573. 

defendant  may  show  that  he  had  no  interest  subject  to  execatioii,  87QL 

defendant  may  show  that  proceedings  were  fatidly  defective^  572. 

defendant  may  show  that  purchaser  has  not  complied  with  tiie  law,  87S» 

defendant  may  show  that  sale  was  fraudulent,  572. 

inadequacy  of  price  at  sale  under,  619. 

purchaser,  what  most  prove  to  recover  in  ejeotmeat*  670l 

vacating  sale  under,  619. 

FOBOBLS  Bntbt,  not  justified  by  title,  69. 

VftAUDULSHT  Ck>irvzrAVOE^  bill  to  set  aside,  when  miiltafarioo%  101. 
gift  to  wif e^  464. 
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TtLimmxrr  CknnrmrASCB,  ybliintary  traasf «r  by  hnsbsnd  to  wih,  ML 
Tolvntary  transfer  by  person  about  to  engage  in  bnsinfw^  4Mb 
Tolnntaiy  transfer  is  void  against  existing  creditors,  163. 
yblnntary  transfer,  when  good  against  subsequent  creditors,  16S» 

HinaERBAD,  estates  which  may  be  held  in,  600. 

in  lands  held  in  co-tenancy,  690. 

Judgment  is  not  a  lien  on,  571. 

sale  of,  under  execution  is  void,  571. 
HirsBAin>  Ain>  Wifb,  business  conducted  by  wife,  674 

deposit  of  moneys  in  name  of  wife,  674^ 

estoppel  against  husband  to  claim  earnings  or  pwpwiy  used  or  aeqoirad 
by  wife  in  business,  675,  676. 

estoppel  to  deny  marriage,  675. 

legal  identity  of,  673. 

management  of  property  Tests  in  husband,  678. 

presumption  of  gift  to  wife  of  pruperty  used  or  Mqiiind  in  hnsinwi  ctm' 
ducted  by  her,  674^ 

fnuxAVGi,  concealment,  what  is,  291. 

eflfocted  by  Yeudee,  Yendor's  interest  in,  431. 

effscted  by  vendor,  when  proceeds  may  be  claimed  by  TendM^  489-48L 

general  agent  may  waive  conditions  in,  219. 

life,  insurable  interest  in  relative,  291. 

loss  made  payable  to  mortgagee,  action  on,  729. 

misrepresentation  which  avoids,  719,  720. 

opinion  as  to  probable  effect  had  parties  acted  in  a  different  mannig^ 

291. 
opinion  of  non-prof essionsll  witness  as  to  health  of  another,  292. 
waiver  by  agent  of  conditions,  219. 
waiver  of  forfeiture,  720. 

JODGB  de/aeU>,  judgment  of,  is  not  void,  133. 

consent  that  disqualified  may  act,  130. 

disqualified,  may  perform  ministerial  act,  131. 

disqualified,  must  act  when  there  is  none  other  by  whom  eanse  ean  W 
heard,  131. 

disqualification  of,  by  having  been  oounsel,  127. 

disqualification  of,  by  interest  in  suit,  127. 

disqualification  of,  by  relationship  to  sniton^  127 

disqualification  of,  several,  132. 

disqualification  of,  waiver  o^  130. 

must  not  sit  in  his  own  cause,  126. 

&ot  disqualified  at  common  law  by  affinity  or  oonsangoinity,  127. 

statute  which  renders  act  of  disqualified,  void,  128. 
JvDQUXST,  creditor's  bill  to  compel  satisfaction  of,  280. 

rendered  by  disqualified  judge,  vakdity  of,  127,  129. 

satisfaction,  compelling  entry  of,  280. 

void,  because  entered  by  disqualified  judge,  129. 

LAKTOiOBD  Am)  TsNAHT,  covenant  to  renew  lease  does  not  entitle 
retain  possession,  84. 
improvements,  lessee  has  no  right  to  hold  over  until  paid  for,  75w 
Laxeral  Suppobt,  right  to,  777. 


704  Index  to  the  Notbb. 

L10KSI8S,  abiiM  of,  does  not  make  one  a  traspasser  oft 
Lrwm  EsTATB  in  ehattels  consomable  by  nae,  174^ 

Uaih>t»t>  WoiCAN,  abandonment  of,  authorizes  her  to  ouutitrtb  ^f^ 

agent  to  oonvey  real  estate  of,  598. 

business  conducted  by,  and  in  name  of,  673. 

deposit  of  moneys  in  name  of,  674. 

earnings  of,  are  subject  to  husband's  debts,  164. 

earnings  of,  husband  is  entitled  to^  163. 

earnings  of,  presumption  of  gift  to,  by  husband,  674b 

presumption  of  gift  by  husband  to,  of  property  acquired  and  vasd  hf 
her  in  business,  C74. 

separate  estate  of,  contracts  which  will  bind,  147. 
MoBaoAOB,  bona  fide  purchaser  of,  whether  bound  by  equities  existiag 
mortgagee,  404. 

chattel  allowing  mortgagee  to  retain  possession^  361. 

cpyenant  to  pay  counsel  fees,  728. 

covenant  to  release  certain  parcels,  728. 

ri^^t  of  mortgagee  to  purchase  at  sale,  313. 
MUBBKB,  malice  aforethought,  what  constitutes,  410, 

Nmotiablb  Instrument,  amount  to  be  paid  to  entitle  ona  to  be 
hona  fide  holder  of,  402. 
Uma  fide  holder  of,  who  is,  401. 
parol  evidence  to  show  true  relations  of  parties,  668b 
purchase  for  less  than  face  value,  403. 
purchase  iu  payment  of  debt,  402. 
purchase  under  suspicious  circumstances,  401. 
purchaser  receiving  notice  of  fraud  before  making  faU  paymant^  401. 

Pabtnxbship  not  liable  where  credit  is  given  to  one  partner  only,  480L 

PlEPETUTTT,  what  Unlawful  in  Pennsylvania,  479. 

Power  or  Attorney,  how  construed,  614. 

PiTBCHASSR,  bona  fidty  amount  to  be  paid  to  entitle  oda  to  proteotion  m^  M« 

403. 
PuRFREffirrjiB,  erections  in  public  waters  are  a,  364^ 

Railroad,  children  injured  on  track  of,  460. 

presumption  from  receipt  of  fare  over  connecting  fines,  488b 

trespassers,  liability  for  injuring,  460. 
Remainder  in  chattels,  equity  will  protect  against  owner  of  life  astiiife%  ITU 
BiyxR8,  bridge  across,  641. 

navigable,  what  are,  640. 

state's  right  to  control,  541. 

Seal,  one  may  be  adopted  to  bind  several  persons,  818. 
SEDUcnoN,  corroboration  of  prosecutrix's  evidence,  182. 

promise  of  marriage  required  by  statute  making  seduction  a  orime^  VtL 
Statute,  construction  of  when  adopted  from  another  state,  691. 
Statute  or  Frauds,  parol  purchase  of  land,  what  will  take  oat  o^  ^^ 
Statute  or  Limitationh,  fraud  to  prevent  running  of,  591. 

Tims,  when  of  essence  of  contract  to  convey,  15S. 

VmsoB  AND  Vendee,  each  has  an  insurable  interatt^  428L 
hiEBnunco  by  vendor,  429. 
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V^WHi  AJTD  VwnmE,  insaraiice,  proceeds  of»  when  keld  lor  wmuSm^  4Mk 
insoniioe^  yendee's  rights  to,  429. 

WiBmoun  Rbcbipt,  indorsementy  neoessity  of,  753w 

li  not  negotiable  in  the  absence  of  statute,  768L 

pledgee  o^  754. 

transfer,  effect  of,  753. 

waigh-msster's  ticket  is  not,  763w 

what  is  not,  753. 

when  not  negotiable,  753. 
Waxkb  draining  from  well  or  sabtenanean  spring  017» 

irrigation,  appropriation  for,  640. 

percolations  of,  517. 

reasonable  use  of,  is  question  of  fact,  IIOl 
attestation  and  witnessing  of,  241. 

bequest  to  charitable  uses,  validity  of,  478i 

drunkard's  capacity  to  make,  240. 

declaration  of  decedent  that  he  left  an  unreTokadv 

declaration  of  decedent  to  show  contents  of,  631. 

expense  of  probate  is  not  a  charge  against  estate^ 

loss,  preliminary  proof  of,  631. 

lost,  burden  of  proof  of,  629. 

lost*  contents  of  which  may  be  partly  proved,  63Ql 

lost^  how  proved,  630. 

lost,  jurisdiction  of  chancery  to  set  up,  028L 

lost*  number  of  witnesses  required  to  establish,  6ML 

loet»  parol  evidence  of  contents,  628. 

lost,  probate  of  copy  of,  629. 

lost,  proof  to  establish  must  be  clear,  629L 

olographic,  signaturo  at  beginning  is  not  ^ffi^nm^ 

proponent  holds  affirmative  of  iuue,  241. 

request  to  attest,  from  what  inferred,  241. 

revocation  presumed  from  absence  of,  629L 

-aearch  sufficient  to  show  that  none  was  lefl^  ttk 

nnressonahle  as  evidence  of  insanity,  2iQl 

wifen^OT,  want  of  reooBection  o^  9ftL 
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AOKHOWUEDOMSEnB. 

DDIT  MUST  SCATB  IKAV 

Mora  tlM  offiiMT  tiJang  tlie  Mlu0id«4|iMttk    AttM 

ACT  OF  OOIX 

ADMIBALT7. 
8m  JuxuDBmoVy  1, 

ABULTERT. 
8m  liiBBiAai  AND  Dnroj 


ABVEItSE  POSSBSSIOK. 

KoRii  Pwinwrn  a  AsfVSBn  TO  Tbub  Owiixr»  iHien  Iw  Mtan  and  balds 
Mfcnal,  «pMit  immtnniptody  and  notorioaa  poMOMioB  of  land  towhioh  ha 
CKpaoto  to  acquire  title  by  pre-emption  whenerer  the  land  ahonld  be 
brought  into  markel  Saoh  pneecnirian  will  ripen  into  an  abaolnte  title  at 
the  expiration  of  the  time  provided  by  the  atetate  of  linritatiima,     Obu^ 

MnBTfliflWi,  6|  PUMBimoiv;  Sjuvrruiin;  Scaxutb  m  TiiMJVA'WHMiifc 


AGENCY. 

I#  SiORmB  AJTD  HUKHT  OV  AOTHOBXTr  MUST  BB 

MBIT  Imur,  when  an  agency  ia  created  and  oonlened  by  n  written  in- 
itmmenty  and  cannot  be  enlarged  by  parol  eridenM  of  the  naage  of  other 
agenta  in  like  oaaea;  ftlthoogh  evidenM  of  nnge  may  be  adminrihle  for 
the  pnrpoM  of  interpreting  the  powera  actually  given.  Heme  v.  Medloek, 
•11. 

%  PowxB  OF  AnoAinR'  »«  vor  AvTHonisi  Aokut  to  Babxkb  on  Ex- 
CHAVOi  PuoraiPAL'B  LAin>  for  other  property,  where  it  ia  "  to  aell,  trana- 
far,  and  oonri^y  all  landa  that  I  may  hare^  ....  and  gMorally  to  de 
and  to  perform  all  acta  and  deeda  for  me^  and  in  my  name^  oonoeniag 
aayandallpn^perty  thatlnowown."    /d, 

K  BaimcukiioH  bt  Pbibozpal  ov  Aoxirr'a  Unauthobeexd  Acrr  Kusr  bb 
Br  iBBCBUiaDnr  uvdbb  Sbal,  if  the  act  of  the  agent  ia  nnder  seal,  and  in 
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tho  name  of  the  principal,  where  the  latifioatioa  cgtnhm  am  erfdnee  il 

legal  title,  or  merely  ae  evidence  of  aaaent.    Id, 
4b  Pbzngzpal's  Acts,  OFBBATnro  ab  Esiqfpkl  or  Vaib,  au  Sumomnr  vi 

Ratitt  Act  undu  Skal,  nuide  by  en  ag«nt»  withoat  eathoiity,  in  the 

name  of  the  principal.    Id, 
Ai  BiTBDSN  ow  Fbovino  Ratifigation  bt  Pbxnoefal  ov  Aokrt^s  UKAnTBOn- 

usxD  Act  devoWee  npon  the  party  [iMfiiUiig  the  ratification.     Id. 

0.  Absxnt  ov  Principal  to  Aoxnt's  Ukaitthobizsd  Act  mat  bb  PnxBinaB 

firam  acquieacence  after  notice;  bnt  there  can  be  no  binding  ratifiratiaa 
withoat  full  knowledge.    Id. 

9.  RnooBD  ow  Dbsd  Made  bt  Aqknt  nr  Prihgipal'b  Kamb  u  itot  Cm- 
BTBUoriTB  NoTicB  to  the  principal  of  its  contenti,  nor  that  toe 
exceeded  hia  authority  in  ezecnting  it;  althongh  the  record  of  the 
and  anbaeqnent  poaseaaion  of  the  land  by  the  porohaaer,  are  facta  wUA 
the  jnry  might  conaider  in  determining  whether  the  piinoipal  had,  afiv 
foil  knowledge,  ratified  the  act  of  the  agent.    Id. 

i.  Pbinoipal'8  Msrb  Djclat,  lOB  Rkasonablb  Timx,  to  ]>iaAFrB0TB 
Agent's  Unauthorizied  Act  ia  not  condusiTe  evidenced  ratifioatioa; 
and  it  ia  error  ao  to  inatmct  the  jnry.    Id. 

Bee  AuonoNs;  Banks  and  Banking,  3;  ComfON  Cakrtbrs^  7,  12|  iBBin^ 
ANCOE,  10,  14^  223, 24;  Masteb  and  Sbbyant,  4-6;  NBOuoBrci^  9;  Nao^ 

TXABLB  iNfftBXTMBNTB^  12. 

AUENa 
See  OmzENsmp;  ELKcnoNs,  10^  11. 

ANIMALS. 
See  Kbgugknoi^  6,  7. 

ABBTTRATION  AND  AWARD. 

1.  Award  wili.  bb  RsLixyBD  against  in  Bquitt  ior  MorrAXB  or  Law 

BT  Arbittutdbs,  whcrcby  they  allowed  a  greater  anm  than  ahonld  have 
been  awarded.  Davis  v.  CiUey,  85. 
8.  MisTAKB  IN  Item  of  Award  will  be  Ck>RRBcrrED  in  Equrt,  wiTiiwff 
Sbitino  aside  Entire  Award,  where  the  amoont  of  the  error,  althoof^ 
not  apparent  npon  the  face  of  the  award,  ia  clearly  eatabliahed  by  Ae 
aame  evidence  which  ahowa  the  error  itaeli^  and  the  ooort  oaa  iliatir^ 
aee  that  no  injnatice  can  be  done  by  the  correction.    Id. 

ti   TB8TIM0NT    or  ArBITRATOBS    IS    AdmIBHTBLB    to    IVFlAflH   AWJLBI»  !«• 

MnsAU.    Id. 

ABBEST. 

See  OBmniAL  Law,  9-11;  Dobh[%  1. 

ASSIGNMENTO. 
See  DowKBy  4;  Insdranob,  18,  19;  Married  Wombb,  S. 

ASSIGNMENTS  FOB  BENEFIT  OF  GREDITOB& 

I.  BMBWCiAL  Ownership  ov  Propbrtt,  Assionxd  in  Trust  warn  Gh» 
mma,  ia  in  the  creditors  for  whoae  benefit  the  tmat  waa  made;  and  aM^ 
an  aaaignment  ia  aa  mnch  for  the  benefit  of  a  creditor  who  hdda  a  €il> 
lateral  aeonrity  for  the  debt  dne  him,  aa  for  the  benafit  of  a  oreditor  whe 
holds  ao  ooQateraL    Saiim't  Appeal  4S0. 
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%  OBKDrroB  18  Entitlsd  to  Dividsivd  u2n>ER  AasniKicBiiT,  not  merely  m 
a  creditor,  bat  as  an  equitable  owner  of  the  assigned  estate;  and  the  ex- 
tent of  his  ownership  is  fixed  by  the  amount  of  his  daim,  when  the  as- 
signment is  made»  without  regard  to  any  collaterals  he  may  hold,  or  the 
proceeds  arising  therefrom  that  may  come  into  his  hands.     Id. 

t,  Pexferengs  amonq  Creditors.  —  Though  insolvent  owner  may  not  as- 
sign his  property  in  trust,  so  as  to  create  a  preference  among  his  creditors, 
yet  he  may  by  encumbrances  confessed,  or  by  direct  and  absolute  oon- 
▼eyanoas,  prefer  one  creditor  to  another.     WUmer's  AppecU,  505. 

See  Ck>NTRAOTS,  3. 

ATTACHMENTS. 

1.  Attaohmxiit  IssumD  ab  Provisional  Rkmedt,  under  the  coda  in  Kew 
York,  authorizes  the  sheriff  to  seize  any  property  which  the  defendant 
has  disposed  of,  in  any  manner,  with  intent  to  defraud  his  creditors. 
Rmchqf  ▼.  Stryher,  324. 

S.  PLAnmnr  in  Attachment,  ajtkr  Writ  is  Served^  is  deemed  more 
than  mere  creditor  at  laige  of  defendant^  and  is  held  to  be  a  creditor 
having  a  specific  lien  upon  the  goods  attached,  and  the  sheriff  as  his 
bailee  has  a  like  lien,  and  a  right  to  show,  in  defense  to  an  action  for 
seizing  the  property,  that  the  title  of  a  claimant  of  the  goods  under  as- 
signment from  the  defendant  in  attachment  is  fraudulent  as  against  the 
attaching  creditor.     Id, 

3.  Judgment  in  Attaohmsnt  Suit  is  Admissible  in  EyiDENOB  in  action 
against  the  sheriff,  as  proof  of  the  existenoe  of  the  debt  of  the  attaching 
cre<iitor,  although  such  judgment  wis  not  recovered  until  after  issue  waa 
joined  in  the  latter  suit.    Id, 

See  Jxn)OMENT8,  7;  SHERim,  & 

ATTOKNEY  AND  CLIENT. 
See  GuARANTT;  Pleading  and  pRAcnoi^  81»  87. 

AUCTIONS. 

AvonoNXEBS  Selling  Rbaltt  ior  Less  Sum  than  He  is  Authorieed  to 

Bo,  and  at  such  sale  signing  the  contract  as  agent  of  an  undisclosed  prin- 
dpal,  does  not  thereby  bind  the  owner  of  the  property,  but  becomes  per- 
sonally liable,  under  the  contra^  to  refund  to  the  purchaser  the  amount 
of  any  deposit  he  may  make,  and  auctioneers'  fees,  with  interest;  and  if 
he  knew  that  he  was  not  authorized  so  to  sell,  will  also  be  held  liable  for 
what  the  premises  were  worth  over  and  above  the  price  he  was  to  pay 
therefor.     Btuih  v.  Cole,  343. 

See  Mortgages,  3. 

BAGGAGE. 
See  Common  Carbterji. 

BAILMENTS. 
See  Attachments,  2. 

BANES  AND  BANKING. 

!•  Bahx  has  Bight  to  Consider  Each  and  Evert  One  of  her  bank  notes 
lor  droulation  as  a  single  and  distinct  demand,  and  when  they 
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§19  presented  for  payment  she  may  tender  in  payment  of  each  note  9m 
dollars  in  silver  coin,  nnder  the  act  of  Congress  of  Febraary  21,  1853^ 
and  the  remainder  in  gold  coin.  Such  tender  is  sofficient,  and  aToids 
the  penalty  fixed  by  law  for  &ilnre  to  pay  the  not^  after  demand,  Boai^ 
mans  Savinffs  Institution  v.  Bank  qf  the  State  <if  Miatcmri,  61. 

S.  OwivxB  oT  Bank  Kotes  Which  have  been  Dbstboted  mat  Rbootbb  tlw 
amount  from  the  bank  which  issued  them,  upon  proof  of  their  deafaroo- 
tion.     HagersUnxm  Bank  ▼.  Adams  Express  Co,,  499. 

S.  Express  Cokpant  mat  Recover  for  Destroted  Bakk  Kotb  whbh. — 
Where  notes,  issued  by  a  bank,  are  sent  to  it  through  an  express  com- 
pany, and  while  in  tnmsit  a  part  are  stolen  by  an  agent»  who  destroji 
them  after  the  amount  has  been  paid  to  the  bank  by  the  company,  tha 
property  in  the  notes  is,  by  that  payment^  transferred  to  the  company, 
who^  on  proving  the  destmction,  are  entitled  to  recover  the  amoont  &oin 
the  bank.    Id. 

4.  QuAimTT  AHi>  Character  op  Evidengs  BxLATiiro  to  DnrrBuonoir  ov 
Bank  Kotes  is  for  the  jury,  and  where  the  evidence  has  been  dead^ 
and  fairly  submitted  to  them,  their  finding  on  the  questioii  ia  coocliifliveL 

Id. 

See  Corporations,  8;  Master  and  Servant.  4. 

BONDS. 

See  Sherdis. 

BOUNDAiOES.  , 

L  Dbolarations  op  Grantor,  Made  at  Time  op  Porokas^  as  to  Teub  Lo- 
cation OP  Line,  are  not  Admissible,  on  behalf  of  his  grantee,  in  a  oon- 
uroversy  respecting  the  location  of  a  division  line  between  lands;  althoogh 
they  might  be  admissible  to  show  the  character  and  extent  of  the  posaea 
sion  of  the  grantor.     Wood  v.  WiUard,  659. 

f.  Flan,  Vxripied  as  Correct  bt  One  Who  Made  It,  icat  be  Exhibhsd 

TO  JuRT,  in  an  action  involving  the  title  to  lands,  and  an  inqnizy  in 

reference  to  lines,  with  the  usual  accompaniments  of  marked  trees  and 

monuments,  and  though  not  substantive  independent  evidence  of  itasl^ 

may  be  used  in  evidence  in  connection  with  the  testimony  of  the  peraon 

making  it,  and  all  the  evidence  in  the  case  relative  to  the  variooa  objacta 

shown  upon  it,  and  may  be  taken  by  the  jury  when  they  retire  to  make 

tiieir  verdict    Id, 

See  Wateroour8E8»  14 

CHABITABLB  USES. 
See  Trusts,  6-16. 

CHATTEL  MORTGA0ES. 

See  Mortgages. 

CmZENSHIP. 

1.  Each  State  beino  Soyerbion,  except  as  to  Matters  referred  to  the  gen- 
eral government,  may,  as  an  undoubted  result  of  that  sovereignty,  oonfar 
■neh  rights  of  citiienship  as  it  pleases,  so  far  as  it  relates  to  itMlf  on^. 
ITeMte, /fi  f«,  700. 
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%  FofWXR  18  DxuBOAXiD  TO  Ck>iroBBss  to  pass  niuf arm  natanJiwfcion  laws, 
and  18  ezclnsive  in  its  cfaaraoter.  Therefore,  no  state  can  confer  rights 
of  citiienBhip  upon  an  alien  who  has  not  complied  with  the  laws  of  Con- 
gren,  so  aa  to  make  him  a  ciUaen  of  the  United  States,  and  entitled  to 
tiie  rights  and  privileges  guaranteed  to  citizens  by  the  federal  oonstita- 
tUm.    Id, 

H  Rbbidbiit  FoREioirBB  ov  WisooNsiN  Who  bas  Declarbd  his  intention  to 
become  a  citizen  of  the  United  States  nnder  the  naturalization  laws  of 
Congress,  thereby  becomes  a  citizen  of  the  former  state.     Id. 

4i  Bbsidsnt  Alisn  Who  has  Declared  his  Intsntiok  to  become  a  citizen 
of  the  United  States,  who  has  taken  out  his  first  naturalization  papers, 
and  has  exercised  the  right  of  voting  under  the  constitnticm  and  laws  of 
Wisconsin,  is  liable  to  be  drafted  into  the  militia  of  the  United  States, 
Id, 

Sb  Common  Law  at  Timb  of  Adoption  or  Fbdbbal  Constitution  Dbtbb- 
MiNSS  Question  or  Citizenship,  in  the  absence  of  any  other  law  upon 
the  subject.     Ludlam  ▼.  Ludlani,  193. 

iL  Statdtb  or  25  Edward  III.,  Chapter  2,  Providing  that  Children 
Born  Abroad  or  British  Sctbjeots  should  Inhertt,  is  declaratory  of 
the  common  law,  and  is  not  an  enabling  act.     Id, 

7.  Children  Born  Abroad  or  British  Subjects  are  Subjects  and  Cm- 
XBNS  or  Great  Britain  by  the  common  law.  Allegiance  and  rights  of 
citizenship  are  transmitted  from  parents  to  children.     Id, 

&  Children  Born  Abroad  or  Britxsh  Subject  bt  Alien  Whb  abb  Sub- 
jECis  AND  Citizens  or  Great  Britain  by  the  common  law.  The  citi- 
zenship of  the  father  is  that  of  the  child,  so  far  as  the  laws  of  the  conntiy 
of  which  the  father  is  a  citizen  are  concerned;  but  the  child  may  acquire 
rights  and  be  subject  to  duties  in  regard  to  the  country  of  his  birth, 
which  do  not  attach  to  the  father.    Id, 

H  GmzEN  or  One  Country  cannot  Diyest  HusELr  or  Cuizknhhip  un- 
til he  becomes  a  citizen  of  another  government,  and  this  he  cannot  do 
mtil  he  arrives  at  full  age;  even  if  it  be  admitted  that  a  citizen  is  capa- 
ble of  renouncing  his  allegiance  without  the  permission  of  his  govern- 
ment,  or  when  his  government  has  not  prohibited  it.     Id. 

lOl  Child  Born  in  Onb  Country  or  Subjects  or  Another  Owes  Doublt 
Allegiance,  it  seems,  and  at  his  majority  may  elect  one  and  repudiate 
the  other;  but  until  such  election,  he  secures  the  rights  of  citizenship  in 
both  countries,  although  discharging  the  duties  of  allegiance  in  but  one. 
Id. 

IL  Child  Bobn  m  Peru  is  Citizen  or  United  States,  where  his  father, 
who  was  a  citizen  of  the  United  States,  went  to  Peru  at  the  ago  of  eigh- 
teen, with  the  intention  of  remaining  there  indefinitely  for  the  purpose 
el  engaging  in  bosiness,  but  took  no  steps  to  become  a  citizen  of  Peru, 
and  while  there  married  a  native  of  South  America,  by  whom  he  had  the 

child.    Id. 

See  Elections,  10^  11. 

COMMON  CARRIERS. 

L  Ib  Action  aoainbt  Carrier  or  Passengers  roR  Damages,  for  failure 
to  carry  pUintiff  to  his  destination  according  to  contract,  and  for  neglect 
of  duty  in  furnishing  suitable  accommodations,  and  for  detentions  and 
delays  on  the  route,  all  resulting  in  plaintififs  sickness  from  unnecessary 
exposure  to  an  unhealthy  climate,  evidence  was  properly  admissible  as 
▲m.  Dbc.  You  LXXXIV-U 
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§19  presented  for  payment  she  may  tender  in  payment  of  each  note  tcm 
dollan  in  ailver  coin,  under  the  act  of  Gongreas  of  February  21, 1853^ 
and  the  remainder  in  gold  coin.  Such  tender  ia  sufficient,  and  avoidi 
the  penalty  fixed  by  law  for  failure  to  pay  the  noM9  after  demand.  Bce^ 
mans  Saivinffs  InstUuHon  v.  Bank  qf  the  State  qf  Missouri,  61. 

S.  OwsTKR  OF  Bank  Kotes  Which  have  been  Destboted  mat  Rjbuuveb  ihs 
amount  from  the  bank  which  issued  them,  upon  proof  of  their  daitrao- 
tion.     ffagerstown  Bank  v.  Adams  Express  Co.,  499. 

S.  Exp&Bsa  CoKPANT  MAT  Kecoveb  FOR  Destbotbb  Bakk  Notbs  whiv.— 
Where  notes,  issued  by  a  bank,  are  sent  to  it  through  an  express  com- 
pany, and  while  in  transit  a  part  are  stolen  by  an  agents  who  destroys 
them  after  the  amount  has  been  paid  to  the  bank  by  the  company,  the 
property  in  the  notes  is,  by  that  payment,  transferred  to  the  company, 
who^  on  proving  the  destruction,  are  entitled  to  recover  the  aiponnt  from 
the  bank.    Id. 

4.  QUANTTTT  AHI>  GhABACTSB  OF  EviDENGX  RsLATIirO  TO  DjBfTMUOTJOK  Of 

Bank  Notes  is  for  the  jury,  and  where  the  evidence  has  been  elear^ 
and  fairly  submitted  to  tjiem,  their  finding  on  the  question  ia  condusmL 

Id. 

See  OoBFOBAHONS,  8;  Master  akd  Ssbvaht.  4. 

BONDS. 
See  Shsbdis. 

BOUNDAKIES.  , 

L  Dbolakationb  ot  Grantor,  Made  at  Time  of  Pobokas^  as  to  Tbov  Lo- 
cation OF  Luns,  ARE  NOT  Admissiblb,  on  behalf  of  his  grantee,  in  a  coo- 
uroversy  respecting  the  location  of  a  division  line  between  lands;  altfaoof^ 
they  might  be  admissible  to  show  the  character  and  extent  of  the  posses- 
sion of  the  grantor.     Wood  v.  WiUard,  659. 

f.  Flan,  Verified  as  Ck>BREcrr  by  One  Who  Made  It,  icat  be  Exiiibi'1U» 

TO  JuRT,  in  an  action  involving  the  title  to  lands,  and  an  inquiry  id 

reference  to  lines,  with  the  usual  accompaniments  of  marked  trees  and 

monuments,  and  though  not  substantive  independent  evidence  of  itssl^ 

may  be  used  in  evidence  in  connection  with  the  testimony  of  the  person 

making  it,  and  all  the  evidence  in  the  case  relative  to  the  variona  objects 

shown  upon  it^  and  may  be  taken  by  the  jury  when  they  retire  to  naks 

tiieir  verdict.    Id. 

See  Waterooubses^  14 

OHABITABLE  USES. 
See  Trusts,  6-15. 

CHATTEL  MORTGAOEa 

See  Mortgages. 

CITIZENSHIP. 

1.  Each  State  beino  Soyerbion,  except  as  to  Matters  referred  to  the  gen- 
eral government,  may,  as  an  undoubted  result  of  that  sovereignty,  oonte 
■neh  rights  of  citizenship  as  it  pleases,  so  far  as  it  relates  to  itMlf  eo^< 
IFeAfite,  In  re,  700. 
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E  FofWXR  18  DxuBOAXiD  TO  Ck>NOBBss  to  pMs  niuform  natanliAtion  laws, 
and  18  exclmuTO  in  its  cliAraoter.  Theref cure,  no  state  can  confer  rights 
of  citizenship  npon  an  alien  who  has  not  complied  with  the  laws  of  Con- 
gren,  so  as  to  make  him  a  citizen  of  the  United  States,  and  entitled  to 
the  rights  and  privileges  guaranteed  to  citizens  by  the  federal  oonstita- 
tion.    Id. 

H  Rbbidemt  FoREioirBB  ov  WiBOONSiN  Who  bas  Dbglabbd  his  intention  to 
become  a  citizen  of  the  United  States  under  the  naturalization  laws  of 
Congnss,  thereby  becomes  a  citizen  of  the  former  state.    Id. 

4  Bbsident  Alien  Who  has  Declared  bib  Intention  to  become  a  citizen 
of  the  United  States,  who  has  taken  out  his  first  naturalization  papers, 
and  has  exercised  the  right  of  voting  under  the  constitntion  and  laws  of 
Wisconsin,  is  liable  to  be  drafted  into  the  militia  of  the  United  States, 
Id. 

S.  Common  Law  at  Time  of  Adoption  or  Fedebal  OoNsnTirnoN  Detbb- 
MINES  Question  or  Citizenship,  in  the  absence  of  any  other  law  upon 
the  subject.     LudUim  y.  Ludlani,  193. 

iL  Statute  or  25  Edwabd  III.,  Chapter  2,  Pbovidino  that  Childrxn 
Born  Abroad  or  British  Subjects  should  Inherit,  is  declaratory  of 
the  common  law,  and  is  not  an  enabling  act.     Id. 

7.  Children  Born  Abroad  or  British  Subjects  are  Subjects  and  Cm- 
SSNS  or  Great  Bbitaiv  by  the  common  law.  Allegiance  and  rights  of 
citizenship  are  transmitted  from  parents  to  children.    Id. 

H  Children  Born  Abroad  or  British  Subject  bt  Alien  Wite  are  Sub- 
jects AND  Citizens  or  Great  Britain  by  the  common  law.  The  citi- 
zenship of  the  father  is  that  of  the  child,  so  far  as  the  laws  of  the  country 
of  which  the  father  is  a  citizen  are  concerned;  but  the  child  may  acquire 
rights  and  be  subject  to  duties  in  regard  to  the  country  of  his  birth, 
which  do  not  attach  to  the  father.     Id. 

H  GmzEN  or  One  Country  cannot  Divest  Himsele  or  CmzENsmr  un- 
til he  becomes  a  citizen  of  another  govemmeut,  and  this  he  cannot  do 
vntil  he  arrives  at  full  age;  even  if  it  be  admitted  that  a  citizen  is  capa- 
ble of  renouncing  his  allegiance  without  the  permission  of  his  govern- 
ment^ or  when  his  government  has  not  prohibited  it.     Id. 

lOl  Child  Born  in  One  Country  or  Subjects  or  Another  Owes  Doubu 
Allegiance,  it  seems,  and  at  his  majority  may  elect  one  and  repudiate 
the  other;  but  until  such  election,  he  secures  the  rights  of  citizenship  in 
both  countries,  although  discharging  the  duties  of  allegiance  in  but  one. 
Jd. 

IL  Child  Born  m  Peru  is  Citizen  or  United  States,  where  his  father, 

who  was  a  citizen  of  the  United  States,  went  to  Peru  at  the  ago  of  eigh- 

tsen,  with  the  intention  of  remaining  there  indefinitely  for  the  purpose 

el  engaging  in  business,  but  took  no  steps  to  become  a  citizen  of  Pern, 

and  while  there  married  a  native  of  South  America,  by  whom  he  had  the 

child.    Id. 

See  ELEcnoNs,  10^  11. 

COMMON  CARRIERS. 

L  1m  Action  aoaxnbt  Carrier  or  Passengers  roR  Damages,  for  failure 
to  carry  plaintiff  to  his  destination  according  to  contract,  and  for  neglect 
of  duty  in  furnishing  suitable  accommodations,  and  for  detentions  and 
delays  on  the  route,  all  resulting  in  plaintififa  sickness  from  unnecessary 
exposure  to  an  unhealthy  climate,  evidence  wa«  properly  admissible  as 
▲m.  Dec.  You  LXXXIV-U 
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bo  how  mnoh  plaintiff  wis  exposed  to  the  Bon  and  rains  while  crossing 
the  iBthnms,  and  to  show  that  the  dimate  there  was  bad  and  nnhealthy, 
to  enable  the  jury  to  determine  whether  the  plaintiff's  sickness  was 
cansed  by  the  defendant's  negligence  or  breach  of  dnty.  Ifti&tnM  t. 
VanderbUt,  333. 

8.  Damages  in  Action  against  Cabbibb  fob  Failttbk  to  Cabbt  Pasbbhobb 
to  his  destination  according  to  contract,  may  inclnde  the  value  of  tuns 
lost  thereby,  expenses  incnrred  by  reason  of  the  delay  and  failure  to  per* 
form,  including  expenses  of  sickness  cansed  thereby,  and  value  of  time 
lost  by  such  sickness,  so  far  as  the  same  were  occaaioned  by  defendant's 
neglect  or  breach  of  duty  under  the  contract.    Id, 

Sr 'Common  Cabbieb  Agreeing  to  Transport  Passenger  from  one  point 
to  another,  under  a  contract  which  speoified  that  the  latter  part  of  the 
journey,  between  an  intermediate  point  and  that  of  the  passenger's  des- 
tination, should  be  traversed  in  a  particular  steamer,  ia  not  excused,  by 
loss  or  wreckage  of  such  vessel,  from  carrying  the  passenger  beyond  sndi 
intermediate  point  or  cvc  the  portion  of  the  route  specified  to  be 
traversed  in  such  vessel;  but  if  the  loss  of  such  vessel  was  the  act  ol 
God,  it  was  the  duty  of  the  carrier  to  exercise  diligence  in  providing 
another  vessel  for  the  carriage  of  the  passenger,  and  to  use  all  means  in 
endeavoring  to  supply  another  vessel,  which  a  diligent,  csreful  man  exer^ 
aaea  in  regard  to  his  own  affairs,  and  if  he  failed  to  do  so,  the  passenger 
could  recover  of  the  carrier  all  the  damages  which  he  necessarily  incurred 
by  reason  of  such  detention  or  failure  to  perform,  or  which  were  justly 
imputable  to  defendant's  neglect  of  duty.     Id. 

4.  Ck>MM0N  Cabbieb  Owning  Separately  One  or  Moke  of  Sbvbbal  Lines 
07  Conveyance  forming  a  connected  route,  and  operated  by  one  a^^encyf 
may  become  bound  by  a  special  contract  for  the  carriage  of  a  passenger 
over  the  entire  route;  and  on  evidence  of  the  actual  contract  may  be 
held  liable  to  the  passenger  for  failure  on  the  part  of  one  of  the  other 
lines  in  connection  to  carry  him,  notwithstanding  distinct  tickets  for  the 
separate  lines  were  sold  to  and  accepted  by  the  passenger;  and  it  is  not 
error  for  the  court  to  submit  to  the  jury  the  questions  as  to  whether  ths 
defendant  was  or  was  not  such  a  carrier,  and  whether  he  did  contract  te 
carry  plaintiff,  a  passenger,  the  entire  route.     Id, 

6.  Railroad  Company  is  under  No  Obligation  to  Cabbt  Passbkgbbb 

beyond  Termination  of  its  own  route  over  connecting  lines,  or  to  trans- 
port their  baggage  over  such  lines.  Pennsylvania  R,  R.  Co.  v.  SchwamaiF 
berger,  490. 

0.   ACX3EFTAN0E  OF  FaRE  OVER  WhOLE  RoUTB  RaISBS  No  IMPLIED  AOBKfr 

MENT  ON  Part  or  Railroad  Company  to  transport  passengers  and 
their  baggage  over  connecting  lines,  where  there  has  been  an  express  dis- 
claimer of  personal  liability  on  the  part  of  the  company,  by  giving  to 
each  passenger  a  ticket  in  which  he  is  informed  that  the  company  as- 
sumes no  responsibility  for  their  carriage  beyond  its  own  lines.     Id, 

7.  Railroad  Company  may  Act  as  Agent  for  connecting  railroad  lines. 

Id. 

8.  Common  Cabbieb  may  Limit  his  Responstbilitt  even  upon  his  Own 

Route,  by  a  general  notice  that  the  baggage  of  a  passenger  is  at  the  risk 
of  the  owner,  provided  the  terms  of  the  notice  are  dear  and  expliei^ 
and  are  brought  nome  to  the  employer.     Id. 
i.  Common  Cabbieb  cannot  R»T.«Ag«  TTtimf.T  from  leaponsihility  for  want 
of  ordinary  cai^     «».. 
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10.   RAniBOAD    Ck>MPANT  IS  HOT    LlABLB  TO  PASaEMGEB  POR    LoSS  07  BaQ- 

OAOi  not  occnrrmg  upon  the  line  of  its  own  road,  where  the  ticket  sold 
by  the  company  to  a  point  upon  a  connecting  road  contained  a  printed 
stipulation  that^  in  selling,  the  company  acted  as  agent  only,  for  roads 
beyond  the  terminus  of  its  own  road.     Id. 

11.  For  Loss  oj  Bagoaoe  while  being  Transported  oyer  Goknzotinq 
Lines,  the  passenger's  remedy  is  against  the  company  which  undertook 
for  that  portion  of  the  route  upon  which  the  baggage  was  lost.    /i. 

12t  Passenger  has  Right  to  Regard  as  Agent  oj  Railroad  Gokpant 
A  person  who  handles  and  takes  charge  of  the  baggage  upon  the  arrival 
of  the  train  at  a  station,  and  notice  to  such  person  by  the  passenger  as 
to  the  destination  of  his  baggage  is  notice  to  the  company;  and  the  act 
of  such  person  in  relation  to  the  baggage  is  the  aot  of  the  company. 
OuimU  V.  Henahaw,  646. 

UL  Dutt  or  Railroad  Gompant  as  to  Bagoage  That  has  Bbagbsd  itb 
Final  Destination  is  to  have  it»  upon  its  arrival,  ready  for  delivery 
apon  the  platform  at  the  usual  place  of  delivery,  until  the  owner  can,  in 
the  Qse  of  due  diligence,  call  for  and  receive  it;  and  the  owner  must  call  for 
it  within  a  reasonable  time,  and  must  use  diligence  in  calling  for  and  re- 
moving it;  and  if  he  does  not  so  call  for  it»  then  the  company  shall  put 
it  in  their  baggage-room,  and  keep  it  for  him;  and  their  custody  of  it 
then  ia  only  that  of  warehousemen.    Id. 

14  Reasonable  Time  within  Which  Passbnqers  must  Call  ior  Baq- 
OAGS  upon  its  arrival  at  its  final  destination  is,  generally,  by  the  custom 
in  such  cases,  immediately  upon  the  arrival  of  the  train,     /of. 

1&  Lateness  or  Hour  or  Arrival  will  not  Excuse  Passenger  from 
immediately  calling  for  his  baggage.     Id. 

16.  Railroad  Compant's  Custody  or  Bagoage  during  Night  is  That  or 
Carrier,  and  not  of  warehousemen,  where  trains  arrive  at  a  late  hour 
of  the  night,  and  stop  for  a  few  hours,  and  it  is  the  usual  course  of  the 
company  upon  whose  train  baggage  arrives,  upon  being  informed  that  it 
18  going  on  in  the  morning  by  the  next  train  over  a  connecting  road,  to 
put  it  in  their  baggage-room,  and  keep  it  for  delivery  in  the  morning  to 
the  servants  of  the  other  road  when  called  for  by  the  owner,  and  re- 
quested to  do  so.    Id. 

17.  Course  or  Business  and  Praciicb  or  Carrier,  with  Respect  to 
OuanoDT  or  Bagoage  after  it  has  reached  its  final  destination,  or  is  to 
be  transferred  to  a  connecting  road,  is  an  important  element  in  deter- 
mining its  liability  therefor.     I<L 

1&  Bed^  Pillows,  Bolster,  and  Bed-quilts  Belonging  to  Poor  Man 

who  is  moving  with  his  family  may  properly  be  called  baggage.    Id, 
19*  PATvsNr  BT  Carrier  ior  Goods  Lost  or  Transitu  Transfers  Prop- 

IBTT  in  them  to  the  carrier.     Hagertttoum  Bank  v.  Adama  ExjpruB  Co., 

499. 

8eo  Banks  and  Banxino,  3;  Master  and  Servant,  4-6;  Sales.  1. 

CONDITIONAL  LIMITATIONS. 
See  Estates  or  Decedents. 

CONFLICT  OF  LAWS. 

U  IkANBifiBaiov  or  Tttlb  to  Real  Estate  is  Governed  by  the  laws  d 
the  country  in  which  it  is  situate.    Peck  v.  Gary,  220. 
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2.  JcrneHssT  aw  Couxr  aw  Pbobaxb  ov  Ahothkb  Qiate,  admitting  m  wSH 
to  probate,  has  no  effect  upon  the  title  to  realty  aitaate  in  tfaia  iteta.  It 
ia  otherwise  with  respect  to  personalty,  for  that  ia  controUad  by  tha  law 
ef  the  testator's  domicile.    Id. 

CONNEGTINO  LEKESL 
See  Common  CARRrmw,  4-6w 

CONSTITUTIONAL  LAW. 

L  Statute  Which  Maebs  It  Unlawful  fob  CmzBN  to  distill  hia  grsia 
into  spiritaocis  or  intoxicating  liquor,  unless  employed  by  the  goremor 
to  do  so,  under  such  rules  and  regulations  aa  he  may  prescribe,  is  not  un- 
ooostitntionaL  It  does  not  depriye  the  citiaen  of  his  property  withoiit 
due  course  of  law,  nor  transfer  legislative  power  to  the  governor.  /»- 
gram  ▼.  Staie^  782. 

SL  Act  of  Conq&bss  of  July  17,  1862,  Authobizino  Pbbsidzkt  to  make 
the  necessary  rules  and  regulations  for  drafting  the  militia^  in  cases  where 
the  laws  of  the  states  have  not  made  a  sufficient  provision  for  that  par- 
poee,  is  valid.     Wehliiz,  In  re,  700. 

t.  IdoiSLATURE  MAY,  BY  AcT,  DECLARE  the  negligent  breach  of  a  pre- 
existing contract  to  be  a  criminal  offense,  when  such  breach  is  in  its 
nature  prejudicial  to  the  public  good,  and  was  before  only  the  subject  at 
a  suit  for  damages  by  the  party  injured.  Such  law  is  coostitutionaL 
Blamn  v.  SUUe,  788. 

See  CmzENaHip;  Criminal  Law,  2r-6;  Fbocsss,  5-8. 

CONTRACTS. 

L  MxBE  Moral  Considbration  for  Promisb  is  Insufficient  to  Sxtppobs 
Action  thereon;  but  there  is  a  class  of  cases  which,  for  the  most  part* 
have  been  regarded  as  not  falling  within  this  rule.  Shepard  v.  IChodei, 
673. 

f.  Exceptions  to  Rxtle  that  Mere  Moral  Consideration  will  not  Sup- 
port Promise  are  Controlled  by  This  Principle:  When  the  preoe- 
dent  original  consideration  was  sufficient  to  sustain  the  promise,  bat  the 
right  of  action  was  suspended  or  barred  by  some  positive  rule  of 
tory  or  common  law,  the  debtor  might,  by  a  subsequent  promise, 
the  exemption  which  the  law  has  interposed  indirectiy  for  his  benefit^  bst 
mainly  for  reasons  of  sound  policy.     Id. 

S,  Where  Debt  has  been  Voluntarily  Released,  Kyprkss  PBOMiaB  dob 
NOT  Revive  It,  nor  does  it  form  a  sufficient  consideration  to  support  a 
new  promise.  A  debt  released  in  expectation  of  a  dividend  under  an 
assignment  for  benefit  of  creditors,  and  where  no  dividend  waa  reiliiad, 
ia  within  this  rule.     Id. 

4b  Sufficiency  of  Consideration  of  Contract.  —  Ordinarily  coorta  do  not 
go  into  the  question  of  equality  or  inequality  of  considerations,  bat  act 
upon  the  presumption  that  parties  capable  to  contract  are  capable  aa 
well  of  regulating  the  terms  of  their  contracts,  granting  relief  only  when 
the  inequality  is  shown  to  have  arisen  from  mistake,  misrepresentatioo, 
or  fraud.  In  all  cases  where  the  contract  is  founded  upon  the  sale  or  ex- 
change of  merchandise  or  property,  or  upon  other  than  a  money  oonsid- 
eration,  and  where  the  promise  has  been  deliberately  made,  the  law  looks 
no  farther  than  to  see  that  the  contract  rests  npon  a  oonaiilfiration  al 
some  value.    IcL 
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&    GbyKSIDERATIOH  OF  OnS  DOLLAIt,  FOR  PROMIBa  TO  PAT  OVSR  OVS  ThOU- 

8AMi>  Dollars,  is  Purely  Technical  and  colorable,  and  is  insufficient 
to  sapport  the  promise  declared  upon.    Id. 

6.  Question  in  All  Gases  where  iNCAPAcrnr  to  Coktraot,  from  Defect 

OF  Mind,  is  Alleged,  is  not  whether  a  person's  mind  is  impaired,  nor 
whether  he  is  afflicted  by  any  form  of  insanity,  bat  whether  the  powers 
of  his  mind  hare  been  so  affected  by  his  disease  as  to  render  him  incapa- 
ble of  transacting  business  like  that  in  question.    Dennett  ▼.  Demiett,  97. 

7.  Weakness  of  UNDSRSTANDiNa  is  not  of  Itself  Ant  Objechon  to  Va- 

lidity OF  Contract,  if  the  capacity  remains  to  see  things  in  their  true 
relations,  and  to  form  correct  conclusions;  although  it  may  famish  ground 
of  suspicion  of  improper  influence.  Id. 
ft.  Party  to  Ck>NTRA0T  is  not  Liable  thekbon  to  Thebd  Pkbson  not 
Partt  thereto,  and  between  whom  and  himself  there  is  no  privity  of 
contract.  Thus,  where  defendant  contracted  to  ship  flour  for  another 
who  procured  plaintiff  to  deliver  flour  for  such  purpose  to  defendant,  the 
latter,  after  receiving  and  shipping  it,  would  not  be  liable  to  plaintiff  for 
the  price  of  it,  there  being  no  privity  between  them.  Rosmnan  r.  Tomw' 
end,  733. 

9.   NON-FERIORMANOB  OF  CONTRACT  IS  NOT  EZCOSED  BT  AOT  OF  GOD,  where  it 

may  be  substantially  carried  into  effect,  although  the  act  of  Qod  makes 
a  literal  and  precise  performance  of  it  impossible.  WUUamt  v.  Vander' 
6t^333. 
10.  General  Rule  ib  that  Death  dobs  not  ABSoa:.vB  Man  from  his  Gon- 
TRAdrSy  and  that  his  estate  is  responsible  for  their  performance.  An 
exception  to  this  rule  is,  that  in  contracts  in  which  performance  depends 
upon  the  continued  existence  of  a  certain  person  or  thing,  a  condition  is 
implied  that  the  impossibility  of  performance  arising  from  the  perishing 
of  the  person  or  thing  shall  excuse  the  performance.  Terrhtgton  v.  Oreene, 
678. 

Boa  Common  Carriers,  1-3;  Constitutional  Law,  3;  Contraotb;  Damages; 
Duress;  Lxfanct;  Partnership;  Rescission;  SpEonno  Performance. 

CONVERSION. 

L  Owner  of  Property  Tortiouslt  Taken  or  Coetbbted^  if  it  can  be  iden-r 
tified  and  a  delivery  had,  is  entitled  to  recover  it,  notwithstanding  any 
change  of  form  or  addition  to  its  value  which  may  have  been  made  by 
the  labor  of  the  wrong-doer.     Weymouth  v.  Chicago  etc.  E.  R.  Co.,  763. 

2.  Measure  of  Damages  for  Conversion  of  Property  by  mistake,  at  place 
where  it  was  about  to  be  sold,  where  the  defendant  removes  it  to  another 
town  and  mixes  it  with  other  similar  property  ao  that  it  cannot  be  idea* 
tified,  is  the  value  of  the  property  at  the  place  and  time  of  conversion, 
with  such  increase  as  it  may  have  received  from  fluctuations  of  the  mar- 
ket and  other  causes  independent  of  defendant's  acts.    Id. 

%,  WuKTUER  Same  Rule  of  Daisaoes  should  be  Adopted  in  Casbb  of 
Conversion  where  the  wrongful  taking  was  by  design  as  in  those  cases 
where  it  arose  from  mistake,  quart.    Id. 

CORPORATIONS. 

I.  Obartibs  of  Private  Companies  are  to  be  Construed  strioUy  ia 
favor  of  the  commonwealth;  so  are  grants  to  natural  persons;  bat  thej 
are  to  be  construed  reasonably.    Momngahda  Bridge  Co.  v.  JBrl^  627. 
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2.  Genebal  Law  of  State  Fbotidikg  that  Chabteb  or  Evkbt  Oospo> 
RATION  Graktkb  bt  Lboislatukb  sbull  be  Bnbject  to  altenttan,  sbb- 
pensioii,  and  repeal,  in  the  discretion  of  the  legislature,  has  the  effect  ol 
reserying  to  the  legislature  the  right  of  altering,  suspending,  or  repeal- 
ing a  charter  granted  after  the  enactment  of  such  statute,  wheoeyer,  in 
their  discretion,  the  public  good  may  require  it,  as  fully  as  if  the  reaerva* 
tion  were  inserted  in  the  charter;  and  all  the  contracts,  express  or  im- 
plied, resulting  from  the  act  of  incorporation,  and  its  acceptance  by  the 
stockholders,  must  be  deemed  to  have  been  entered  into  by  both  parto 
subject  to  that  reservation.  Story  v.  Jeney  CUy  and  Bergen  Pomi  Pkuk 
Road  Co,,  134. 

g.  Resxevation  bt  Gbnkbal  Law  to  Leoxslatukb  ov  Right  to  Alter 
OB  Repeal  Chabtebs,  is  in  itself  valid,  whatever  limitation  to  the  ri^ 
may  exist;  and  a  court  of  equity  ought  not,  upon  a  motion  for  a  prelim- 
inary injunction,  to  pronounce  any  alteration,  suspension,  or  repeal  of  a 
charter  to  be  unconstitutional  or  illegal;  and  much  less  should  it  make 
such  declaration  in  advance  of  any  actual  legislation.     Id. 

4.  Coubt  of  Eqititt  will  not  Gbaitt  Injunction  upon  Bill  bt  Stooi* 
holdeb  in  a  plank-road  company,  restraining  the  company,  its  officer^ 
stockholders,  etc.,  from  making  or  aiding  in  any  application  to  the  legis- 
lature to  abandon  or  change  any  part  of  their  route,  on  the  ground  that 
this  would  be  fundamentally  changing  the  objects  of  the  company,  with- 
out the  consent  of  the  complainant.     Id. 

0.  Occupation  of  Pabt  of  Ancient  Highway  on  Which  Plank  Road 
is  Constbucted  by  a  railway,  with  the  consent  of  the  plank-road  com- 
pany, but  without  the  consent  of  a  stockholder,  the  plank-road  company 
having  been  authorized  by  the  legislature  to  lay  rails  upon  their  road,  is 
no  violation  of  the  rights  of  such  stockholder.     Id. 

0,  Sals  bt  Plank-boad  Gohpant  of  Whole  ob  Pabt  of  thkir  Rqab  to 
a  railroad  company,  without  the  personal  consent  of  a  stockholder,  is  nofc 
such  an  infringement,  if  any,  of  his  rights,  as  will  be  restrained  by  in- 
junction.   Id. 

7.  Change  of  Route  of  Plank  Road  bt  Authobut  of  LaoiSLATUBBk  ai 
the  instance  of  the  plank-road  company,  is  not  a  fundamental  change  ol 
the  objects  of  the  company,  or  a  fundamental  alteration  of  the  stnicUire 
thereof,  which  equity  will  restrain  at  the  instance  of  a  stockholder.    /I 

6.  Statute  of  1849,  Chafteb  226,  Imposes  upon  Stockholdbbs  of  Rank- 
ing Associations  Setebal  Liabilitt  for  a  ratable  share  of  the  debts 
in  proportion  to  the  whole  capital  stock,  and  the  whole  indebtednev  ol 
the  bank,  without  reference  to  the  solvency  of  any  other  stockholder. 
And  when  one  assessment  has  been  made  upon  the  stockholders,  and  has 
been  confirmed,  no  second  assessment  can  be  made  to  make  up  any  defi- 
ciency arising  from  the  inability  to  collect  the  sums  assessed  on  insolvent 
stockholders,  while  the  first  apportionment  and  judgment  remain  u]ir»- 
▼ersed.    In  the  MaUer  qfihe  HolUster  Bank  qfBtffalo,  292. 

0.  PUBCHASE  OF  LOCOMOTIVES  IS   PaBT  OF   LbGITIMATB  BxTSINXSS  OF  RaIL- 

BOAD  GoBPOBATiON,  and  the  president  and  managers  of  such  oonporation 
have  power  to  appoint  an  agent  with  full  powera  to  make  such  pnrcfaasee* 
and  to  execute  bills  aind  notes  of  the  corporation  in  payment  of  debli 
thus  incurred.  OlcoU  v.  Tioga  R.  B.  Co.,  298. 
10.  Pbesedent  of  Gobpobation  Pbopeblt  Euboibd  Holds  otbe  until  an- 
other president  is  elected,  although  there  is  no  speeial  proviaioa  in  tt« 
bharter  to  that  eflBect.    Id. 
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D.  "Whxrb  Board  of  Mamaoebs  of  Railboad  Co&toration  BKLniQUiSHXS 
TO  ITS  PuESiDXKT  ExGLUSivs  MANAGEMENT  of  the  business  of  the  cor- 
poration for  a  period  of  three  years,  allowing  him,  at  his  own  discretion* 
to  purchase  locomotives  and  cars,  and  to  put  them  in  use  on  the  road, 
paying  for  them  by  giving  bills  and  notes  purporting  to  bind  the  com- 
pany, and  the  board,  at  the  end  of  that  time,  resumes  the  discharge  of 
its  appropriate  duties,  takes  possession  of  the  road  and  of  all  the  property 
thus  procured  by  the  president,  and  continues  to  use  such  property  for 
■everal  years  without  question  as  to  the  manner  in  which  it  has  been 
obtained,  this  acquiescence  is  such  a  ratification  as  to  be  evidence  ol 
the  president's  original  authority  to  bind  the  corporation  by  the  biUa  and 
notes  so  given.    Id. 

IS.  Bill  Signed  with  Nahb  of  President  of  Corporation,  followed  by 
his  title  of  office,  dated  at  the  office  of  the  corporation,  and  directing 
the  amount  thereof  to  be  charged  '*  to  motive  power  and  account,"  pur- 
ports on  its  face  to  be  the  bill  of  the  corporation,  and  not  the  individual 
bill  of  the  signer.    Id, 

18L  Provision  in  Charter  of  Bailroad  Company  AuTHORiziNa  It  to 
Connect  with  a  point  at  the  further  end  of  another  railroad  *'  by  rail« 
road,  canal,  or  slack- water  navigation,"  justifies  the  company  in  making 
an  arrangement  with  such  other  company  for  the  joint  ownership  of  loco- 
motives to  run  over  both  their  roads.    Id. 

14  Evidence  is  APMisaniLE  in  Support  of  Authorttt  of  President  oi 
Corporation  to  Draw  Bill  in  Sxnr,  that  he  had,  on  various  occasion^ 
both  before  and  after  the  date  of  such  bill,  made  drafts  and  promissory 
notes  in  the  name  of  the  company,  which  were  honored  and  paid,  and 
that  the  amounts  thereof  entered  into  the  accounts  of  the  company,  and 
were  not  objected  to  by  the  board  of  managers.    Id. 

See  Hiohwatb;  Negotiable  Instrttments,  1;  Waterooubsbs,  & 

CO-TENANCY. 
See  Ejectment,  5;  Partt-wallbl 

CRIMINAL  LAW. 

L  CRnoNAL  Prosecution  is  in  No  Sense  AcnoN  between  Pbosioutov 
AND  Prisoner;  it  is  not  an  action  at  alL    Harger  v.  T^omoB,  422. 

%  Constitutional  Provision  Guaranteeing  to  Evert  Citizen  SpxBinr 
AND  Public  Trial  in  all  criminal  accusations,  is  intended  to  prevent  tht 
government  from  oppressing  its  citizens,  by  holding  criminal  proeeontiona 
suspended  over  them,  and  to  prevent  delay  in  the  administration  of  jui- 
tioe  by  obliging  the  courts  to  proceed  with  dispatch  in  the  trial  of  crimi- 
nal charges.    &b  parte  Thurman,  698. 

t.  Constitutional  Guaranty  of  Speedy  and  Public  Trial  of  Criminaii 
Charges  does  not  Mean  that,  in  all  the  possible  vicissitudes  of  hnman 
afGedrs,  a  person  who  is  accused  of  a  crimo  shall  have  a  speedy  and  pnblio 
trial  in  due  form  of  law,  because  there  may  be  times  when  the  civil  ad- 
ministration will  be  suspended  by  the  force  of  uncontrollable  circum- 
stances.    Id. 

L  Constitutional  Provision  Guaranteeing  Speedy  Trial  to  Person 
Accused  of  Crime  extends  to  all  grades  of  crime,  but  it  cannot  be  held 
to  place  the  accused  upon  such  vantage  ground  that  the  state  cannot  de- 
mand from  him  such  services  as,  under  the  circumstances  of  tha  oountiy, 
he  ought  for  the  public  good,  or  public  safety,  to  render.    Id, 
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lu  NSITHSB    StATB    of    TeXaS  OB    CONTEDXRATB    StATXS    HATX»   BT 

Military  Laws,  Exceftid  from  Serviob  persons  who  are  under  bond 
to  answer  criminal  charges,  but  those  laws  must  be  held  to  operate  onlj 
on  persons  who  are  enjoying  the  rights  of  citiaens,  and  in  the  exercise  of 
personal  liberty.    I<L 

lb  PXRSON    UNDER    BONI>S    TO    AKSWXB    CbIMZMAL    AOCU8AXIDV,    BH3fQ    IX 

Actual  En jothxnt  of  personal  freedom,  for  the  time  being,  he  may  be 
reqnired  by  the  state  to  render  any  service  not  inoonsistent  with  the 
qualification  which  has  been  by  law  imposed  npon  his  right  to  enjoy  hii 
freedom,  not  inconsistent  with  the  law  for  the  punishment  of  Grinie»  and 
with  the  action  taken  in  his  case.    Id, 

7.   MiLITABT    OfFICEB  HAVING  IN  HIS   ClTSTODT   PXBSOV    UVDKB   BOHDS  TO 

Answer  Criminal  Charge  may  be  reqnired,  by  a  writ  from  the  proper 
court,  to  bring  the  party  into  court  for  trial,  and  it  would  be  the  offioer^s 
duty  to  obey  the  writ     Id, 

t.  Person  under  Bonds  to  Answer  Criminal  Ckarob  mat  be  Requirxd 
TO  Serve  in  the  army  of  the  state  or  the  Confederate  army,  and  his  obli- 
gation to  appear  for  trial  does  not  exempt  him  from  this  obligation.     Id, 

8l  Where  Defendant,  in  State's  Warrant  CHAROiNa  Misdemxanor, 
Puts  Himself  in  Armed  Resistance  to  the  officer  haviog  the  w»rrant» 
and  is  slain  by  the  officer  in  the  attempt  to  arrest  him,  without  resorting 
to  unnecessary  force,  the  homicide  is  justifiable.    8iaU  v.  QarrUt^  359. 

10.  Pbinciple  of  Self-defense  does  not  Apply  to  Case  of  One  who  puts 
himself  in  a  state  of  armed  resistance,  and  openly  defies  the  process  of 
the  state.    Id. 

11.  Person  not  Known  as  Officer  is  Bound  to  Producb  ms  WAKRAm; 
and  read  it»  if  required;  but  neglect  of  this  duty  will  not  make  him  a 
trespasser  ab  inUio,  where  the  defendant  in  the  warrant  had  notice  of  the 
process,  was  fully  aware  of  its  contents^  and  had  resolved  to  resist  its 
execution  at  all  hazairds.     Id, 

12.  True  Criterion  of  Murder  in  First  Dborieb  is  Intent  to  Taks  Lob. 
The  deliberation  and  premeditation  required  by  the  Pennsylvania  statute 
are  not  upon  the  inteut,  but  upon  the  killing.  It  is  dcdiberatioQ  and 
premeditation  enough  to  form  the  mtent  to  kill,  and  not  upon  the  intent 
after  it  has  been  formed.  An  intent  distinctly  formed,  even  "for  a 
moment "  before  it  ii  earned  into  act^  is  enongh.  Keenan  t.  CbmnoM- 
toeaA^414. 

18.  DsmNCTLT  Formed  Intent  to  Kill,  Carried  into  Aor,  not  or  Self- 
defense,  and  without  adequate  provocation,  constitutes  mnrdar  in  tfks 
first  degree.    Id. 

14.  On  Trial  for  Murder^  Prisoner's  Intozigation  ib  not  Such  Szddeb 
as  will  allow  a  less  than  ordinarily  adequate  provocation  to  palliate  the 
offense,  unless  it  was  so  great  as  to  render  him  unable  to  form  a  willful* 
deliberate,  and  premeditated  design  to  kill,  or  incapable  of  judging  of  his 
acts  and  their  legitimate  consequences.    Id. 

Ifi.  Evidence  is  APMiaaniLK,  on  Indictment  for  Keepino  Bawdt-houbb, 
that  females  were  repeatedly  arrested  at  the  prisoner's  house,  at  late 
hours  of  the  night,  and  convicted  as  prostitutes,  and  that  the  prisoner 
had  procured  bail  for  them.    Hanoood  v.  People,  175. 

Id.  Character  of  House,  as  bbino  One  of  Ill-fame,  oannot  bb  Shown 
BT  General  Refutation,  but  must  be  proved  by  particular  Uab^ 
Kenyan  v.  People,  177. 
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17.  Gbkzral  Deitorrxr  to  Entibx  Indictment  containing  several  counts, 
one  of  which  is  good,  is  properly  overmlecL    Ingram  v.  Staiey  782. 

18.  Bulb  that  Evidence  must  be  Conpined  to  the  point  in  issne  applies 
to  crimiaal  as  well  as  civU  cases;  consequently,  as  a  general  proposition 
upon  the  trial  for  one  offense,  evidence  of  another  distinct  offense,  though 
of  the  same  nature,  is  inadmissible.    Id* 

Hl  Evidence  of  DisrnNGT  Offense,  thouob  of  Same  Nature  as  the  on* 
charged,  is  ina^nissible  unless  offered  to  prove  •efen^,  intent,  or  motive^ 
or  to  make  out  the  re»  gesUs^  or  to  establish  identity.    Id, 

20.  Evidence  of  Distinot  Offense  not  Charqed  in  Indiotmsnt  is  iiiad- 
mianble  aa  matter  in  aggravation  of  a  fine  imposed  by  statute.    Id* 
See  Ck>N8TiTUTiONAL  Law,  S;  Pabdons. 

CURTESY. 

Estate  bt  Cubtest  in  Separate  Estate  of  Wife  Reuains  in  Husbavi^ 
unimpaired  by  the  statute  for  the  better  securing  of  the  property  of  mar^ 
ried  women,  which  declares  that  she  shall  hold  the  property  to  her  soU 
and  separate  use,  and  that  it  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts.    Johnson  v.  Cummins,  142. 

CUSTOM. 
See  Common  Carrisr8»  14. 

CY  PKES. 
See  Trusis,  13. 

DAMAGES. 

1.  Bbooverablb  Damages  for  Breach  of  Contract  are  those  only  whioli 
are  incidental  to  and  directly  caused  by  the  breach,  and  may  reasonablj 
be  presumed  to  have  entered  into  the  contemplation  of  the  parties;  and 
not  speculative  profits  or  accidental  or  consequential  losses.  HamilUm 
V.  McPherwn,  390. 

%  Law  Imposes  on  Party  Subjected  to  Injury  from  Breach  of  Con- 
tract by  the  other  party  to  the  contract  the  active  duty  to  moke  reason- 
able exertions  to  render  the  injury  as  light  as  possible;  and  if,  instead 
of  so  doing,  he,  through  his  negligence  or  willfulness,  allows  the  damages 
to  be  unnecessarily  enhanced,  the  increased  loss  justiy  falls  upon  him. 
Id, 

t.  In  Action  against  Common  Carrier  for  Damages  for  injury  to  grain, 
resulting  from  its  heating  and  becoming  mouldy  in  consequence  of  de- 
fendant's failure  to  transport  it  from  its  place  of  storage  to  its  destina- 
tion within  the  time  required  by  contract,  it  appearing  that  the  grain 
would  not  have  been  injured  if  it  had  been  properly  cared  for  by  its 
oufltodians,  by  handling  and  stirring  it,  it  was  held  that  the  duty  of 
taking  proper  care  of  the  grain  rested  on  the  plaintiffs  or  their  sgents, 
and  not  upon  the  defendants,  and  that  no  liability  in  this  respect  attached 
to  the  latter  until  they  took  possession  of  the  grain,  and  that  they  were 
not  answerable  for  damages  which  resulted  from  failure  to  bestow  the 
necessary  care.    Id, 

Common  Cabbixbs^  1,  2;  Convbbsiov,  2,  3;  Rbai/tt*  2;  3;  Salh^  Ifi 

Watercourses,  ^  9^  23. 
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DEATH. 

See  C029TBACT8,  10. 

DEEDS. 

L  PBiOMPTiow  ov  AooEPTANOB  ov  All  Deeds.  — The  well-establuhod  i^an- 
enl  rale  with  regard  to  aU  deeds  is,  that  until  rejected,  if  for  the  beoefit 
of  the  parties  in  favor  of  whom  they  are  executed,  they  are  presnunad  to 
be  accepted  by  them.  This  rule  applies  to  trust  deeds,  and  even  to  tmati 
for  creditors.    Stone  ▼.  Kinff^  557. 

t.  iNSANmr  OF  Oraittgb  in  Deed  oankot  be  Established  by  his  own  tes- 
timony that  that  was  his  condition  when  he  executed  it  This  would  bo 
a  dangerous  practice.    Jd, 

t.  Deed  is  Effectual,  if  Made  bt  One  Who  has  Possession  of  ho 
Reason,  so  as  to  know  the  effect  of  the  act  he  is  about  to  perfonn,  and 
be  capable  of  carrying  that  act  into  effect.     Denned  ▼.  DenneU,  97. 

4.    VOLUNTABT  DeED,   WITHOUT  RESERVATION  OF  PoWER  TO  AlTER  OR  Rs- 

VOKE  It,  of  either  real  or  personal  property,  cannot  be  disturbed  by  tho 
grantor,  and  as  against  him  it  is  valid  and  binding,  both  at  law  and  im 
equity.     Stone  v.  King,  557. 

See  Acknowledgments;  Aoenct,  7;  Dower,  2;  Equitt,  2;  Bxecutiob%  4^ 
9,  13-16;  Married  Women,  13;  Trusts;  Spbcoio  Pxbforkanoi;  4. 

DEPOSITIONS. 

Deposition  ought  not  to  be  Supfressed  for  Failubb  to  Comply  with 
Rules,  in  a  mere  matter  of  form,  unless  such  failure  proceeds  from  bad 
faith  rather  than  from  accident  and  mistake.    Partndge  v.  Stodoer^  WL 

DIVORCE. 
See  Marriage  and  Diyobol 

DOWER. 

L  Widow  Who  has  not  Relinquished  her  Right  is  entitled  to  dower  in 
lands  held  by  her  husband  under  an  inchoate  title,  though  he  may  have 
conveyed  it  before  confirmation.  To  the  extent  of  her  dower,  she  is  the 
representative  of  the  claimant.     Thomaa  v.  HeB»r^  6d. 

i.  Died  bt  Husband  and  Wife,  the  acknowledgment  of  which  by  the  wife 
states  that  ''  she  executed  the  deed  freely,"  does  not  efibet  a  relinqniah- 
ment  of  the  wife's  dower.    Jd. 

t.  Right  to  Dower  must  be  Determined  bt  Law  in  Force  at  tho  time 
that  the  right  accrues;  and  though  such  law  may  postpone  dower  to  the 
payment  of  debts  due  by  the  intestate,  still  a  third  person,  not  a  ereditor* 
cannot  set  up  a  debt  as  a  bar  to  the  widow's  dower.     Id. 

4  If,  when  Widow  Seeks  Assignment  of  Dower,' the  land  is  held  1^ 
different  persona  in  several  parcels,  she  is  entitled  to  have  her  dower  as- 
signed in  each  parcel  separately.     Id, 

lb  Dower  is  not  Barred  where  Administrator  sells  the  Und  of  his  In- 
testate, and  out  of  the  proceeds  pays  off  a  mortgage  made  by  the  intesteto 
in  which  the  wife  joined,  relinquishing  dower.  In  such  oase^  tho  p«r> 
diaser  cannot  use  the  mortgage  to  defeat  tho  widow's  right  of  doviWi 
JonM  V.  Bragg,  49. 
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due  fbogess  of  law. 

See  Ck>jiyriTUTioiiAL  Law,  1. 

DUKESS. 

€»  To  CoHmauTE  Dimx88»  tbebs  must  be  Suzubs  ov  PBoraBrr,  or  arrest 
M  the  penoHf  or  a  threat,  or  attempt  to  do  one  or  the  other,  or  iaota 
iiHut  be  stated  which  tend  to  show  or  warrant  the  oonoliisioii  tUat  soch 
arrest  or  seizure  could  be  avoided  only  by  payment  of  the  demand. 
miajlin  V.  JlfcDonough,  54. 

&  TbBEAT  OF  IkDICTMKNT  DOBS  HOT  CONSTITUTE  DUBESS.      IcL 

9k  TbBEAT  OF  Lboal  Pbogess  is  not  Dubbss.  The  party  may  plead  aud 
nake  proof,  and  show  that  he  is  not  liable.    Id, 

See  Voluntabt  Patments,  1. 

EASEMENTS. 

4.  RvLB  that  Ownbb  of  Lahb  has  Right  to  TjAtkbati  Sufpobt  from  the 
adjoining  soil,  and  that  the  adjacent  proprietor  cannot  remove  the  earth 
to  such  an  extent  aa  to  withdraw  the  natural  support  of  his  neighbor's 
floil  without  being  liable  for  the  injury,  applies  only  to  land  in  its  natural 
ctate^  and  does  not  extend  to  cases  where  the  owner  of  the  land  has,  by 
tmildings,  or  other  artificial  erections,  increased  the  lateral  pressure  of 
his  land  upon  the  adjoining  soiL    Moody  v.  McCleUandy  770. 

&  Land-ownbb  cannot  bt  Altbbino  Natubal  Condition  of  his  land,  de- 
prive the  adjoining  proprietor  of  the  privilege  of  using  his  land  as  he 
alight  have  done  before;  therefore,  the  owner  cannot,  by  building  near 
4lie  margin  of  his  land,  prevent  his  neighbor  from  excavating  his  own 
floil,  although  it  may  endanger  the  building.    Id. 

See  Equitt,  8;  Pbbsobiption;  SEBViruDEs;  Watbeooubseb,  IS-SCL 

EJECTMENT. 

€.  Landlobd  Who  is  Pebmhted  to  Defend  Ejxotboknt  Sun  in  the  plaoe 
of  his  tenant,  can  only  make  such  defense  as  his  tenant  could  make. 
Skidair  v.  Worthy,  357. 

-JL  PUBCHAflEB  AT  ShEBIFF's  SaLB  IS  ENTITLED  TO  ReOOYEB  IN  EjECTTMBNT 

AGAINST  Debtob,  whose  estate  he  has  bought,  upon  showing  a  judgment^ 
execution,  and  sheriff's  deed.     Id, 

^  Plaintiff  in  Ejectment  cannot  be  Depbived  of  Fbuits  of  Judgment 
obtained  against  the  tenant  in  possession,  upon  whom  a  declaration  has 
t>een  served,  by  an  order  to  stay  the  writ  of  possession  on  the  suggestioii 
that  the  title  is  in  some  othor  person.    Id. 

4L  Defense  to  Ejectment  bt  Pubchaseb  of  Mobtoaoed  Pbemisbs. — 
Where  the  interest  of  a  mortgagor  in  possession  has  been  sold  under 
execution,  and  ejectment  has  been  commenced  by  the  purchaser,  the 
mortgagor  may  defeat  the  action  by  showing  a  lease  for  years  from  his 
4nortgagee,  where  the  mortgage  was  made  prior  to  the  levy.  This  defense 
jnay  be  pleaded  puis  darrtin,  where  it  arose  pending  the  action  of  eject- 
wMnt    ShnmoM  v.  Brown,  6d9. 

Hk  BnBCTMENT  BT  PUBCHASEB  OF  JoiNT  TENANT'S    IMTEBBST    UnLAWFULLT 

Alienated  to  Bbooveb  It.  —Where  land  owned  jointly  by  three  per- 
«oo8  is  sold  on  execution  against  them,  and  is  purchased  by  one  of  the 
}oiiit  owners,  who  deeds  it  away,  the  puobaaer  of  the  interest  of  one  al 
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the  Joint  tenaatSy  at  his  administrator's  sale,  made  yean  after  th«  nid 
sheriff 'b  sale,  under  the  order  of  the  orphans'  oonrt,  may  recover  his 
share  of  the  land  in  an  action  of  ejectment  against  the  sabseqnent  Tvn- 
dees  of  the  title  claimed  under  tb»  sheriff's  sale  of  the  whole  tract. 
Oibeom  y.  Wuuhw,  662. 

ELECnOKa 

L  All  Vom  Cast  bt  'Sov-quAuwisD  Votxbs  icubt  bb  Dkhuokkd  or  disal- 
lowed in  a  civil  snit  or  proceeding  brought  to  determine  the  ri^^t  of  an 
indiyidnal  to  a  particular  office,  depending  upon  a  general  eleetion. 
People  ex  rel  BmUh  ▼.  Pease,  242. 

&  Both  I^tlb  ov  Pabtt  in  PoessasiON  ov  Omci,  and  That  om  Pakev 
Claimtno  Right  thereto,  will  be  determined  in  the  action  in  the  ■atore 
of  a  quo  warrantOf  and  such  determination  will  dispose  as  well  of  tiie 
pubUo  interest  ss  of  the  private  right.    Id, 

t.  CXETmCATB  OF  BOARD  OF  OANYAaBEBS  AUTHORIZBD  TO  GANYAfli  Vom 

OiYBN  FOB  Ant  ELSonvB  Offiox  is  only  prima  faae  eyidenoe  of  the 
title  of  the  person  receiving  it  to  the  office  therein  mentioned,  and  in  aO 
cases  where  the  proceeding  is  by  quo  wairrantOf  or  by  an  action  in  that 
nature,  it  is  competent  to  go  behind  the  certificate  to  ascertain  the  real 
facts  of  the  case.    Id, 

4.  I>BOLABATION  OF  VOTEB  AS  TO  HIS  WaNT  OF  QUALDIGATION  18  AwMiwn- 

BLE,  and  legal  evidence  upon  a  scrutiny  had  in  reference  to  the  validity 
of  an  election.    Id, 

5.  Inspbotobs  of  ELBonoN,  in  Rxcbtvino  OB  Ebjbotzno  VoTBy  Aor  MM 

MiNiSTEBiAL  AND  NOT  AS  JUDICIAL  Offiobbs^  and  their  decision  is  not 
conclusive  with- regard  to  the  legality  of  the  votes,  when  the  qnestioB  is 
presented  in  an  action  properly  instituted  to  try  the  right  of  persons 
elected  to  office  or  defeated  by  the  result  of  their  decisions.    Id, 

6.  Inspectors  of  Elbciton  havb  Ko  AuTHOBrrr  to  Bbjbot  VofK^  eonspt  in 

the  special  cases  where  it  is  expressly  given  by  the  statute,  ss  when  the 
voter  refuses  to  take  the  oath,  or  to  answer  questional  stands  convicted 
of  a  crime,  or  is  interested  in  the  result  of  a  bet  or  wager  on  the  result 
of  the  election.    Id, 

7.  EviDENCB  IS  ADinsaiBLB  TO  Show  that  Votbs  Cast  fob  Eetheb  of  Two 

Gandidates  for  office  were  given  by  persons  who  were  not  qualified  elec- 
tors.   Id, 

6.  VoTEB  Called  as  Wttness  icat  bb  Askbd  fob  Whom  Hb  Votbih  and 
if  he  declines  to  state,  or  is  unable  to  do  so,  it  is  competent  to  resort  to 
circumstantial  evidence  to  raise  a  presumption  in  regard  to  that  &ct,  and 
he  may  be  asked  for  whom  he  intended  to  vote^  as  one  of  the  circnm- 
stances  bearing  upon  the  question.    Id, 

0.  Poll-libt  Kept  at  Eleotion  is  Admissiblb  in  Evidbncb  to  prove  that  a 
person  voted  at  such  election,  although  such  list  is  not  signed  l^  the  in- 
spectors, hss  no  heading  denoting  its  character,  and  has  never  been  filed 
in  the  town  clerk's  office.    Id. 

10.  Where  Voter  is  Pboved  to  hate  been  Alien  Bobn,  and  there  is  fHma 
facie  evidence  that  he  has  not  become  a  oitisen  by  natnralisatioa  or 
otherwise,  the  burden  of  showing  that  he  has  become  a  citisen  is  oast  on 
the  party  who  desires  to  retain  the  vote,  and  in  the  absence  of  such  proof 
the  vote  must  be  disallowed.    Id, 

11.  Where  Evidence  is  that  Pebson  Who  was  Alien  Bobn  has  Vona^ 
the  legal  presumption  is  that  he  voted  legally*  and  thai  hi  had 
naturalized.    Id, 
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EQUITY. 

L  Bqmrr  Jjmoaaxmxm  BznirDB  to  GAan  ov  Fraxjjk  Warner's  Apptai^ 
606. 

%  '^OLUnmBS  Who  Cladc  uhdkr  Dked  Dxraonra  asv  Inofbrativb  at 
Law  OAiTKOT  hats  Aid  of  a  oonrt  of  equity  to  oomplete  aod  perfect  i^ 
any  more  than  they  can  have  the  aid  of  the  ooart  to  enf  oroe  a  promiae 
without  oonaidaratiaiL  But  if  the  legal  oanveyanoe  be  effectually  made, 
the  conrt  will  protect  all  equitable  interests,  and  enforce  all  equitable 
lij^ta  and  dattes  under  it  aa  promptly  and  completely  as  if  made  with 
eonaideration.    Stone  ▼.  King,  657. 

ti  BQUITT  WILLlNTIRIXBBT0RsaT7I»ATXn8XAKDl>KFINBA]n>LllICT 

or  DnvEBXNT  Ownkbs  or  Samb  Wateb  Powhb  or  priyil^ge,  where  the 
flxiatence  of  the  right  of  each  has  been  eetablished  at  law,  or  is  admitted, 
but  the  owners  disagree  as  to  the  extent  of  their  rights,  or  their  use  of 
the  common  property.    Ranlet  ▼.  Cook,  92. 

4.  Bill  to  Obtain  SATievAonoir  or  Judohsnt  at  Law  is  not  MnLTiVAiti- 
ous,  because  it  both  seeks  to  remove  fraudulent  conveyances  and  encum- 
brances, and  also  to  bring  within  the  reach  of  the  judgment  equitable 
interests,  which  are  not  the  subjects  of  execution  at  law.  Wa^  v.  Brch 
ffow,  147. 

S»  Bill  to  Svbjxot  Propxrtt  to  Pathxnt  of  Judgment,  and  presenting  one 
entire  case,  as  against  the  judgment  debtor,  is  not  multifarious,  because 
one  or  more  of  the  defendants,  to  whom  parts  of  the  property  have  been 
fraudulently  conveyed,  had  nothing  to  do  with  other  fraudulent  tAtnsac- 
tions.    Id. 

t,  KlITHlSB  07  DkFKNPANTS  TO  BiLL  CAN  DeMUB  lOB  MULTDTABIOUBNESS,  OT 

for  misjoinder  of  causes  of  action,  in  some  of  which  he  has  no  interest, 
when  the  case  presented  by  the  bill  is  so  entire  that  it  cannot  be  prose- 
cuted in  several  suits,  and  yet  each  of  the  defendants  is  a  necessary  party 
to  some  part  of  the  case  stated.    Id. 

7.  Bill  to  Enforob  Payment  of  Jxtdoment  is  not  Demurrable,  because  it 
is  not  prosecuted  for  the  benefit  of  all  the  creditors  of  the  judgment 
debtor  jointly  with  the  complainant,  it  not  appearing  that  there  is  any 
other  creditor  of  equal  degree  with  the  complainant.    Id^ 

6,  Under  General  Demurrer  for  Want  of  Equitt,  Ko  OnjEonoN  fob 
Want  of  Form  can  be  Raised.    Marsh  v.  Marsh,  16^ 

•.  Demurrer  to  Bell  mat  be  Overruled  with  Leave  to  Amend  It  by 
stating  the  grounds  thereof  within  a  specified  time,  unless  within  that 
time  the  complainant  shall  amend  his  bill  in  the  particulars  objected  to. 
Id. 

10.  Answer,  where  Cause  is  Heard  upon  Bill  and  Answer,  must  be 
Taken  as  Ck>NOLnsiyE  Proof  of  the  facts  which  it  sets  up  by  way  of 
defense;  but  intentions  and  motives  are  not  facts  touching  which  the 
answer  is  conclusive,    BtHford  v.  Oranie,  165. 

IL  RxHSARiNO  IN  Equity  mat  be  Granted  uton  Petition,  and  the  de- 
cree reversed,  modified,  or  corrected,  where  new  evidence  has  been  dis- 
covered after  the  hearing,  and  before  the  final  decree  is  entered,  which 
might  possibly  change  the  decision.  Per  Bell,  C.  J.  DmneUY.Denmtt,Vl. 

12.  PferrnoN  for  Reheardto  in  Equitt  for  Newlt  Disoovxred  Evidenob 
should  Set  forth  Case,  and  die  proceedings  in  it;  the  new  evidence, 
and  when  discovered;  and  that  such  evidence  was  unknown  at  the  hear- 
ing, and  could  not  have  been  known  by  the  exerdae  of  reeionahle  diU^ 
gence.    Per  Bell,  O.  J.    Id, 
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13.  NoncB  ov  Apflioatiov  ioe  Rxhxabino  in  Eqxtut  mubt  bb  Duly  Oi 
to  the  advorw  party,  and  must  be  faUy  sapported  by 
may  be  met  by  oonnter-affidayits.    Per  Bell,  0.  J.    Id, 

14.  Rbhxabino  nr  Equitt  will  kot  bb  Giuitted  for  Dibcxwert  ov  Nj 
EviDEHOB  upon  new  matter,  nor  beeanse  the  importance  of  the  erideaea 
was  only  disoo^ered  since  the  dedsion,  if  the  petitioner  had  it  in  hia 
power  to  ascertain  its  importance  before  the  hearing,  and  neglected  to  d» 
so,  and  to  obtain  the  evidence;  nor  where  the  newly  discovered  evide— a 
is  merely  camolatiTe;  nor  to  contradict  or  discredit  a  witness;  nor  mm 
account  of  an  error  of  judgment  or  mistake  of  law  by  counsel.  Ar 
Bell,  G.  J.    Id. 

iaa  Arbitbatioii  akb  Awabb,  1,  2;  Gobfobationb,  4^  7;  Fiztobbb,  3; 
Pbndbbs,  2, 8;  MiRnrBD  Wombn,  8, 9, 11;  Mobtgaobs,  3;  Spbcdio 

lOBMAirGB;  SlATUTB  OB  LdOTATIOKS,  2;  UNLAWFUL  DBEAINBBy  2. 

EQUITY  OF  BEDEMPHON. 
See  MoBTQAOBS,  G. 

ESTATES. 

L  Ebtatb-tail.  — When  lands  are  devised  to  a  person  and  his  duldren, 
he  hss  no  child  at  the  time  of  the  devise,  the  parent  takes  an  estata-tsflL 
Cimney  v.  Daim$t  ^19. 

&  It  IS  Lawful  to  Gonstbub  Word  '*  Ghildrbn  "  ss  a  word  of  limitstisa 
when  the  wiU  necessitates  such  a  construction.    Id. 

t.  "  Ghildrbn  "  a  Word  of  Purchasb,  not  of  Limitation,  in  a  conveyansa 
to  a  married  woman,  ''and  her  children  exclusively,  and  their  heirs  waM 
assigns,  to  have  and  to  hold  "  to  her  "  and  to  her  children  ezduaiT^^ 
and  their  heirs  and  assigns."    Id. 

4  LiFB  Eotatb  with  Rehaindbr  in  Feb  to  Ghildbbn  as  Glass.  — A  een- 
veyance  to  a  married  woman  **  and  her  children  exclusively,  and 
heirs  and  assigns,  to  have  and  to  hold  "  to  her  "and  to  her  children 
dusively,  and  their  heirs  and  assigns,"  vests  in  her  a  life  estate  with  v» 
mainder  in  fee  to  her  children  as  a  class,  so  that  those  in  being  at  tka 
date  of  the  deed,  as  well  as  those  subsequently  boniy  will  be  entitled  in- 
take, in  the  distribution  on  the  termination  of  the  life  estate  at  hm 
deatL    Id, 

W^£AXE8  BT  GUBTES7. 
See  GuBiBsr. 

ESTATES  OF  BEGEDENTS. 

L  Lboatkb  in  Rehaindbr  in  Gasb  of  Spbcifio  LaaAor  of  Ghattxls  wtm 
LiFB,  WITH  Bbkaindbr  otbb,  is  no  longer  entitled,  as  formerly,  to 
upon  the  tenant  for  life  for  security  that  the  chatteU  shall  be  forth< 
ing  after  his  decease;  but  the  recognised  practice  now  is  for  an  inventosy 
to  be  signed  by  the  legatee  for  life,  and  to  be  deposited  with  the  msatag 
for  the  benefit  of  all  parties.    How^b  ExeaOon  v.  White,  109. 

ii  Fbbsonal  Pbopbrtt  not  Givbn  Spboifigallt  BUT  Obnbratxt,  or  a* 
the  residue  of  personal  estate,  must  be  converted  into  money;  the  inter- 
est only  to  be  enjoyed  by  the  tenant  for  lif^  and  the  pi 
for  the  remainderman;  and  this  rule  prevails,  unlsss  there  be  in  the 
an  indication  of  a  contrary  intention.    Id. 
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t.  Whirs  Lsqaot  is  GnriN  GEinERALLT,  Subjcctt  to  Limitation  oveb 
UPON  SuBSBQUENT  EvBNT,  the  divesting  contingency  will  not  prevent 
the  legatee  from  receiving  his  legacy  at  the  end  of  a  year  from  the  testa- 
tor's death;  and  he  is  not  bonnd  to  give  security  for  repayment  of  the 
inoney  in  case  the  event  should  happen.     Id. 

4.  To  Justify  Requisition  op  Securitt  trom  Fntsr  Legatee,  either  in 

case  of  a  legacy  of  life  or  of  a  legacy  subject  to  a  limitation  over,  there 
must  be  clanger  of  loss  of  the  property  in  the  hands  of  the  first  taker.    Id, 

6.  Meke  Fact  that  Lboates  for  Life  is  Feme  Covert  cannot  of  itself 

furnish  any  evidence  of  danger  of  loss  of  the  property  in  her  hands  so  as 
to  justify  the  requisition  of  security  from  her.  Id. 
d.  Bill  bt  Legatee  in  Remainder,  Seeking  Security  from  Leoatbb 
FOR  Life  on  the  grpund  that  the  legacy  is  in  danger  of  loss,  is  in  the 
nature  of  a  bill  quia  timet,  and  may  be  filed  as  well  against  the  executor 
himself  where  the  fund  is  in  his  hands,  as  against  the  legatee  for  lif« 
where  the  fund  is  in  his  hand.     Id. 

7.  Beqitest  of  Fund  to  be  Paid  to  Legatee,  and  if  he  die  without  heirs 

the  fund  to  go  to  another,  gives  the  first  legatee  a  present  vested  interest 
in  the  fund  liable  to  be  divested  upon  the  contingency  of  his  dying  with- 
out issue.     Id. 
6,  Limitation  oyer  upon  Definite  Failure  of  Issttb  is  Good  by  Wat 
OF  Executory  Bequest.    Id. 

See  EzxcuTORS  and  Administkatobs;  Wills. 

ESTATES-TAIL. 
See  Estates. 

ESTOPPEL. 

L  EdrropPELS  in  Pais  Depend  upon  CiscuicsrAirGXS  of  the  particular  casei 

Beardaley  v.  Foot,  405. 
2.  Admissions  of  Party  may  Operate  against  Him  by  Wat  of  Estoppel^ 

though  made  in  good  faith,  and  without  intention  to  deceive  or  mislead. 

Id. 

5.  Legal  Assertion  of  Right  Acquired  bt  Dxobex  of  Court  of  Com- 

petent Jurisdiction,  made  in  due  course  of  law,  will  estop  or  bar  the 
party  making  it,  from  all  subsequent  proceedings  to  invalidate  the  de- 
cree under  which  the  asserted  right  has  been  claimed.  Bailey  v.  Bailey^ 
439. 
4  Wife  will  be  Estopped  from  Denying  on  Appeal  Validity  of  De- 
gree OF  Divorce,  where,  after  the  decree  was  rendered  in  the  court 
below,  she  brought  an  action  against  her  former  husband  to  recover  prop- 
erty the  poflsession  of  which  could  only  rightfully  be  exclusively  claimed 
by  her  on  the  ground  that  the  bonds  of  matrimony  had  been  legally  dis- 
solved, and  no  longer  binding  between  her  and  him,  and  recovered  a 
judgment  therefor,  which  has  not  been  appealed  from.    Id. 

6.  Estoppels  of  Record  Operate  only  betmhusn  Parties  and  Pbtvuhl 

Haich  ▼.  Bartle,  484. 

See  Agency,  4. 

EVIDENCK 

1.  Whbthxr  Leading  QuEffnoNs  shall  be  Pebmitted  rests  in  the  sound 
discretion  of  the  court  in  which  the  trial  is  had,  and  decisions  with 
respect  to  them  are  not  the  subject  of  exception.    Barton  v.  Kane,  728. 


816  Index. 

^  lUBOnEB  AiiMiMtnit  OV  BviUBSUl^  TO  Jutfl'if'7  HSTSBSAL  OV  JVDOMWn, 

must  i^Fpow  to  hare  Injnrioiialy  affbcted  the  party  objeottng  to  ifei  ad- 
minioiL    Id. 

ti  JXJSOIONT  WILL  VOT  Bl  ReVXRSBD  BT  RxASOV  OT  IlCFBOFSS   AwnWlHW 

ov  Tbstimont,  if  the  f aots  Kmght  to  be  proven  by  sadi  testixnany  bad 
been  clearly  establiahed  by  other  evidence.  Spencer  ▼.  Mihoamkee  etc 
iZ.  S.  Co,,  758. 

4b  To  EnrmiB  Pabtt  to  Grvs  Sboondabt  Evidxrgb  or  Contxktb  cor 
FftiYATi  DoouMKiffT  in  the  hands  of  another,  reaaonable  notice  mnat  ba 
proved  to  have  been  given  to  the  party  in  posseasion  to  prodnoe  it  at  tha 
trial;  and  notice  at  the  trial,  without  showing  that  the  party  haa  tfaa 
doomnent  with  him  in  conrt,  la  insafficient.    Barton  t.  Kane^  728. 

Ik  No  Man  Loses  his  Right,  etthxr  to  Real  or  Pebsonal.  Proputt, 
or  to  a  choee  in  action,  by  losing  the  evidence  of  it;  but  if  he  cannot  pro- 
duce the  primary  evidence,  he  is  bound  to  account  for  its  absence,  and 
to  produce  secondary  evidence  that  shall  be  reasonably  satii&ctoiy  to  a 
court  and  jury.    Hageratown  Batik  v.  AdarrtB  Ehopreae  Co.,  499. 

4^  VxBDICT    and    JUDOICENT    IN    OnB    AoTION    AS    EVIDENCE    IN    ANOTHXB 

WHBBB  Pabtibs  ABB  Dutebent.  — Where  a  purchaser  at  a  constaUa's 
sale  has  brought  an  action  of  trover  for  an  article  sold,  but  which  the  de- 
fendant refused  to  deliver,  and  there  is  pending  at  the  same  time  an 
tion  of  trespass  against  the  constable  to  whom  the  execution  was 
and  his  deputy,  who  made  the  levy,  by  the  defendant  in  the  execution 
for  levying  upon  and  selling  the  goods  for  which  the  action  of  trover  waa 
brought,  the  verdict  and  judgment  in  the  action  of  trover  would  not  ba 
evidence  in  the  action  of  trespass  against  the  constable;  for  althoo^  tha 
title  to  the  property  might  be  in  controversy  in  both  suits,  the  partiaa 
are  not  the  same.    Hatch  v.  Bartle,  484. 

7.  SmiLARiTT  OF  Name  is  Ordinabilt  Sutficibnt  £2vidbngb  ov  iDENTxrr 

ov  Grantbb,  in  a  chain  of  conveyance,  with  a  subsequent  grantor. 
Chamblee  v.  Tarbox,  614. 

8.  Identitt  ov  "Janb  Carboll"  with  *'Janb  M.  Tibbox"  n  Suwi- 

dZNTLT  Shown  to  establish  a  chain  of  title,  in  the  absence  of  avidenoa 
■  to  the  contrary,  from  the  partial  similarity  of  name,  the  possession  of  tha 
original  title  papers,  the  recital  iu  the  deed  to  "Jane  Carroll"  that  tha 
conveyance  was  made  to  her  in  consideration  of  her  approaching  marriaga 
with  Lyman  Tarbox,  and  the  recital  in  a  subsequent  deed  by  "  Jane  M. 
Tarbox,"  that  she  is  the  wife  of  Lyman  Tarbox,  and  as  sucb  joins  in  tha 
conveyance.     Id. 

9.  Motion  to  Supfbxss  Tbstimont  is  Addbessed  Wholly  to  Dibgbriov 

ov  Chancellob,  under  ordinary  circumstances,  and  is  not  genenUy 
revisable  upon  appeal    Partridge  v.  Stocher,  664. 

IOl  Motion  to  Sufpbess  Testimont  should  not  bb  Entebtaikbd  oat 
Heabing  in  Chief,  where,  after  the  motion,  the  adverse  party  gives 
notice  to  bring  it  on  before  the  hearing  in  chief.    Id. 

IL  Rboobd  of  Pbosbcution  and  CoNTicnoN  OF  Pateb  of  Sealed  Notb 
VOR  FoBGiNO  It  Ib  not  admissible  in  evidence  in  a  civil  action  on  tha 
note  in  the  courts  of  another  county,  for  the  purpibse  of  laying  a  founda- 
tion for  iutroducing  the  testimony  of  the  subscribing  witnesses  to  tfaa 
note,  who  were  exaniined  on  the  trial  of  the  indictment^  but  had  sinca 
died,  if  the  testimony  of  such  witnesses  is  not  admissible  on  tha  issua  ia 
tha  dvil  action.    Harger  v.  Thanuu^  422. 
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8e»  AoxBcr,  5;  Arbitiutioh  akd  Awabd,  2,  3;  Attaobkintb^  3;  Bamks 
AXJ>  Baitkiko,  4;  BouNDABiss,  2;  Criminal  Law»  15,  16,  18-20;  Dxfo- 
BinoNs;  Equttt,  10,  12,  14;  Insxtrancb,  4,  5,  9;  Pliadino  akd  PftAO- 
TiCB,    1;   Pbocbss,    1;    Rkterees;    Watxbooubsb;   WnjSp    16,    17; 


EXECUTIONS. 

L  PuBOHAflXR  AT  ExBCUTiOK  Salk  nxkd  ONLY  Ssi  thftt  the  offloer  making 
the  sale  has  a  yalid  ezecation;  he  need  not  show  a  complianoe  by  the 
officer  with  the  requirementB  of  law  regarding  notice  of  sale.  Hendridb- 
son  V.  St,  Lauia  etc  R.  R.  Co,,  72. 

2.  PuBCHASB  OF  Stbamboat  AT  ExxcDTiON  Salx  in  another  atate  does  not 

divest  liens  held  against  her  in  MissonrL  They  may  be  enforoed  by  the 
oonrts  of  the  latter  state  whenever  the  boat  returns  within  their  juris- 
diction.    Phegley  ▼.  Steamboat  David  Tatmrn,  57. 

3.  Tttlb  of  Pubchabxr  at  Constable's  Salb  is  not  Mads  Void  by  the 

officer's  refusal  to  appraise  and  set  apart  for  the  defendant  his  property 

exempt  from  levy  and  sale  on  execution,  even  though  such  refusal  be 

wrongful.     Hatch  v.  BartUj  484. 
4i  Shbbiff's  Dbbd  doss  not  Ajtect  Lsoal  Tttlb  to  Land,  when  at  the 

time  of  the  levy  and  sale  the  legal  title  was  not  in  the  defendant  in  exe- 

oatian.     Befford  v.  Cnme,  155. 
fi.  Wbsbs  Shxbiff  Sblls  at  Exsgtttiok  Land  Ltinq  Pabtlt  in  ma  Own 

County  and  Pabtly  in  Adjoining  County,  the  sale,  so  far  as  it  relates 

to  land  lying  in  his  own  county,  ii  vaUd,  and  as  to  the  remainder  it  is 

void.    Aired  v.  Montaguef  603. 
6w  Whsbs  0ns  Attempts  to  Sell  Mobs  than  Hs  has  Bjoht  and  Tttlb 

TO  Convey,  the  sale,  though  void  as  to  the  excess,  is  good  for  that  to 

to  which  the  vendor  had  tide.     Id, 
7.  Paymsnt  of  Pubohase-money  may  bs  Inyerbbd  feom  Reobipt  in 

Shxbiff's  Deed,  where  it  has  been  delivered;  but  where  there  baa  been 

no  delivery,  the  receipt  affords  no  evidence  of  payment  even  against  the 

sheriff^  and  certainly  not  against  any  other  person.     Oibaon  v.  Winshw, 

552. 

8w   PUBCHASE  OF  LaND  AT  ShEBIFF's  SaLE  BY  OnE  OF  SSVEBAL  JoiNT  OWN- 

SB8,  Effect  of.  —  Where  land  owned  jointly  by  three  persons  is  pur- 
chased at  sheriff's  sale  by  one  of  them,  on  an  execution  against  all,  the 
buyer  cannot  set  up  his  purchase  adversely  to  them;  he  can,  at  most, 
only  hold  tiie  former  interests  of  his  co-tenants  as  their  trusteo.     Id. 

•.  Shebiff's  Deed,  Notice  of  Ownebship  bt  Defendant  in  Execution 
— PUBOHASEB  WITHOUT  NoTiCE.  — Where  land  owned  jointly  by  three 
persons  is  sold  on  execution  against  them,  and  is  purchased  by  one  of  the 
joint  owners,  the  deed  of  the  sheriff  carries  with  it  notice  that  the  land 
has  been  sold  on  execution,  as  the  property  of  three  joint  owners,  and 
purchased  by  one  of  them,  and  that  the  title  of  the  other  joint  owners 
remained  in  them.  Therefore,  no  subsequent  vendee  can  be  treated  as  a 
purchaser  without  notice.     Id, 

IOl  Shsbiff's  Sale,  Impeachment  of,  on  Motion. — Where  an  execution 
is  exhibited,  regular  upon  its  face,  and  reciting  a  judgment  and  a  judg- 
ment roll,  a  court  will  not,  upon  a  mere  motion  to  set  aside  the  sheriff's 
sale,  made  after  the  period  for  redemption  has  elapsed,  go  back  of  the 
execution  to  inquire  into  the  validity  of  the  judgment  recited.     ChinooKd 

V.  SUmgfUon,  409. 
▲m.  Dec.  Vol.  LXXXIV-fi2 
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IL  DzBBoroBT  Statute.  — Statatory  directions  to  bcU  land  on  ezeeatioD  in 
paroels,  where  it  oonaistB  of  distinct  lots  or  trmcts,  are  manly  directory, 
and  not  peremptory.     IcL 

12.  MonoK  TO  Set  asids  SHSBiFr*s  Sals  ov  Land  on  Exjccutiuh,  BBCAim 
It  was  not  Majdb  in  Sepa&atb  Tbactb  or  parcels,  comes  too  late  from 
the  judgment  debtor,  after  the  period  for  redemption  has  passed,  and 
where  there  is  no  evidence  of  fraud,  injury,  mistake,  or  illegality,  cnt- 
side  the  mere  return  of  the  sheriC     Id, 

18w  QtJVsnoN  AS  TO  whether  Levy  was  Excessivb,  and  whetueb  Prboi 
Paid  at  Sale  on  Execution  was  grossly  inadequate,  should  be  sub- 
mitted to  the  jury.  In  considering  this  question,  they  were  projperly 
instructed  that  they  should  consider  what  encumbrances,  if  any,  there 
were  upon  the  property,  and  the  embarrassments  and  suspiciciis  that 
had  been  thrown  around  the  title  by  appellant.     Baker  t.  depper^  591. 

XL,  Title  or  Mobtoaoor  of  Real  Estate  can  be  Sold  under  Ezbou- 
TION.  — While  the  effect  of  a  mortgage  to  secure  the  purchaae-moDey, 
executed  simultaneously  with  the  deed  to  the  vendee,  is  that  the  legal 
title  remains  with  the  mortgagee  or  vendor,  the  mortgagor  has  the  sams 
interest  in  the  land  as  a  purchaser  who  has  a  bond  for  title  npon  tht 
payment  of  the  purchase-money,  and  it  is  settled  that  the  latter's  inter- 
est  may  be  sold  under  execution.     Id, 

15.  Failure  or  Sheriff  to  Make  Deed  to  Ezboution  Pubgsa8KB,  and 
Failube  of  Suoh  Purchaser  to  Pat  Amount  of  his  bid  to  the  aheriC 
immediately,  does  not  at  all  affect  the  latter's  title.    Id. 

Id.  Tender  of  Amount  of  Execution  to  Sheriff,  after  a  sale  thereunder, 
by  the  defendant  therein,  but  before  the  execution  of  the  deed  by  the 
sheriff  or  the  payment  by  the  purchaser,  does  not  affect  the  latter's 
title,  or  right  to  a  deed.    Id. 

17.  Levy  "under"  Process  is  Levy  in  Pursuance  of  Authoritt  Oites 
by  It,  and  an  execution  against  one  man  never  gives  authority  to  levy 
on  the  goods  of  another.     PMadetphia  F.  d:  L,  Ins.  Co.  v.  MUU^  437. 

16.  Execution  Sale  will  be  Inferred  to  be  Fraudulent  fbom  Suoht 
Additional  Circumstances,  when  the  disproportion  between  the  prios 
and  the  value  of  the  property  is  enormous;  and  it  is  not  necessary,  to 
anthorize  the  interposition  of  the  court,  that  these  oircomstanoes  lead  to 
the  conclusion  of  actual  fraud  on  the  part  of  the  purchaser.  Ckamblei 
V.  Tof^box,  614. 

See  Ejectment,  4,  6;  ExEMFnoNs;  Fraudulent  OoKyEYANCES,  8;  Home- 
steads; Sheriffs;  Vendor  and  Vendee. 

EXECUTORS  AND  ABMINISTBATORS. 

1.  Administrator's  Sale  of  Land,  under  License  from  Probate  Court, 

cannot  be  sustained  in  a  collateral  proceeding,  if  the  record  fails  to  dis- 
close any  notice  to  the  heirs  at  law  of  the  time  and  plaoe  of  hearing  the 
application  for  the  license.     OSfb$  v.  Shaw,  737. 

2.  Statement  in  License  to  Sell  Land  of  Decedent,  that  it  appeared  to 

the  judge  "  that  the  notice  had  been  published  "  in  a  certain  newspq^, 
is  not  sufficient  evidence  of  due  publication,  to  sustain  suoh  sale  on  col- 
lateral attack.     Id. 
t.  Whether,  in  License  to  Sell  Land  of  Decedent,  recital  of  all  fadi 
necessary  to  constitute  a  proper  notice  in  the  order  granting  the  lioensi^ 
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wiChoat  any  farther  proof  of  notice  in  the  record,  wonld  be  sufficient  to 
MUltain  the  sale,  quare.    Id, 

See  DowiBy  6;  Equitt,  4;  Ma&ried  Women,  6;  Wills. 

EXEMPTIONS. 

Dmmt'B  Bight  to  Propirtt  itnder  Exehftiok  Law  Extends  only  to 
inch  as  is  appraised  and  set  apart  to  him.    Hatch  v.  Bartle^  484* 

See  Fraudulent  Conyetancbs,  8;  Homesteads. 

EXPERTS. 
See  Insurance,  ft,  7,  8. 

FIXTURES. 

L  Abstbact  Rioht  to  Sever  Fixtures  is  inherent  in  the  full  dominion 
over  land  which  ownership  confers.     Witmer*8  Appeal,  505. 

%  Insolvent  Owner  of  Realtt  Encumbered  itv  Judgment  and  Otheb 
Liens  has  No  Right  to  Disaknex  Machinery,  which  forms  a  fixtoro 
in  a  mill  or  mannfactorj  thereon,  and  to  convert  it  into  personalty,  so 
that  it  may  be  levied  upon  and  sold  upon  the  execution  of  a  subsequent 
Judgment  creditor.  To  dismantle  such  an  establishment,  on  the  eve  of 
bankruptcy,  is  to  destroy  its  customary  use  and  to  defraud  lien-holders, 
whether  by  judgment  or  mortgage.    IcL 

8.  Equitt  has  JuRisDionoN  OF  Fraud  CoMMirrBD  bt  Insolvent  Owner 
OF  Realty  in  Disannexino  Fixtures  in  order  that  they  may  be  con- 
verted into  personalty  for  the  purpose  of  paying  the  debt  of  a  bona  Jlcle 
creditor.  It  will  protect  a  debtor's  land  from  all  such  wanton  and  in- 
jurious acts  as  are  of  the  nature  of  waste.     Id. 

4.  No  Substantial  Difference  Exists  between   Estate  and  Interest 

Owned  by  Mortgagees  and  Judgment  Creditors;  diversities  that  do 
exist  have  reference  to  the  extent  and  duration  of  the  liens  and  the  rem- 
edies for  enforcing  them.  Each  class  of  such  creditors  has  an  interest  in 
preventing  his  debtor's  land  from  being  defrauded  by  the  severance  and 
sale  of  a  fixture  therefrom.  Id, 
6.  Fraudulent  Chabaoter  of  Severance  of  Fdcture  must  be  determined 
by  the  circumstances  of  each  case.     Id. 

FORCIBLE  ENTRY  AND  DETAINER. 

L  FdBdBLE  Entry  must  be  Accomplished  either  with  Actual  Violence 
or  with  circumstances  tending  to  excite  terror  and  to  intimidate  the 
owner  or  his  servants  from  maintaining  his  right.  Mere  acts  of  trespass 
which  are  not  accompanied  with  violence,  and  do  not  tend  to  a  breach  ol 
the  peace,  do  not  constitute  a  forcible  entry.    Foster  v.  KeUey,  676. 

5.  Mere  Trespass  and  not  Forcible  Entry  is  Constituted,  where  a  per- 

son enters  an  unoccupied  house  in  the  night-time,  furtively,  and  without 
force  or  violence.     Id, 

S.  Acts  of  Defendants  in  Possession  of  Plaintiff's  Field,  in  Forcibly 
Preventing  Plaintiff  from  Puthng  his  Cattle  into  Field,  and  thus 
oompelUng  the  plaintiff  to  quit  the  premises,  are  admissible  to  show,  and 
if  uncontradicted  prove,  a  forcible  detainer.     Id. 

L  Conviction  may  be  Had  for  Forcible  Detainer  Alone,  where  the  com- 
plaint alleges  forcible  entry  and  forcible  detainer,  and  a  forcible  detainei 
only  is  proved.     Id» 
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fi.  XJvuLWwuL  Birr  Psaokable  Entbt,  Followsd  bt  Fobchbiji  DxrunEK,  n 
wiTum  Meaning  or  Vermont  Statute  of  forcible  entzy  and  detaiiMr, 
aad  that  without  a  previoos  demand  in  writing.    Id. 

8w  Pabtt  in  Possession,  No  Matter  how  Acquired,  may  maintain  an  ao> 
tion  for  forcible  entry  and  detainer,  and  though  he  acquire  poawiiim 
wrongfully,  and  ia  subject  to  an  action  therefor,  his  unlawful  entry  can- 
not be  set  off  against  an  unlawful  entry  upon  his  possession;  and  thongh 
the  fences  inclosing  the  land  may  have  been  destroyed,  if  he  perfuiuied 
any  act  indicating  an  intention  to  hold  the  possession,  it  is  sufficient  to 
give  him  the  actual  possession.  King*8  AdnCr  v.  Si,  L(Mi»  Cku  Light  Cbu, 
68. 

FOREIGN  LAWS. 

See  Conflict  op  Laws. 

FORGERY. 
See  BviDENGB,  11. 

FRAUD. 

L  No  One  will  be  Permitted  nr  Court  ov  JxrsncB  to  Take  Adtaetaoi 

OF  or  claim  protection  by  means  alone  of  his  own  fraud.    Mtmmm  t.  Hal- 

hwell,  582;  Franklin  t.  HaUoweO,  682. 
8.  Existence  of  Fraud  is  often  Prbsumfiton  of  Law  from  admitted  or 

established  facts  irrespective  of  motive,  and  too  strong  to  bo  rebntted. 

Bedford  ▼.  Cratte,  155. 

See  EguTTT,  1;  Executions,  18;  Fccturbb,  3;  Frauduuemt  G6nvetancbs; 
Negotiable  L^stbuments,  3;  Statute  of  LmzrATiONs;  VoLinrrABT 
Patments,  1. 

FRAUDULENT  C0NVE7AN0ES. 

1.   VOLTTNTART    SETTLEBfENT    ON  WiFE    BT    HUBBAND^  WHILI    BnOAOKD    IN 

Business  and  Involved  in  Debt,  is  fraudulent  as  against  eraditon,  nt 
matter  how  pure  the  motive  which  induced  it.    Bedford  v.  Oreme,  155. 

&  CONVETANOB  OF  ReAL    EsTATE  BT    HuSBAND  TO  WiFB  TO  SlOUBB  It  TD 

Her  free  from  debts  which  he  may  contract  in  a  new  biuine«  which  he 
is  about  to  engage  in  as  a  partner,  ia  void  ai^  of  no  efieoi  as  against  sab- 
sequent  creditors  of  the  partnership.  And  the  question  as  to  what  was 
the  object  of  such  a  conveyance  is  properly  submitted  to  the  jury.  JM- 
Im  V.  WUstm,  461. 

t.  Where  Convetanob  ib  Madb  with  View  to  Ehtbbino  dito  New 
Business,  in  its  nature  hazardous,  it  is  not  error  for  the  ooort  to  omit  to 
charge  that  such  business  must  be  hazardous  to  render  the  conveyance 
fraudulent  as  to  creditors,  especially  when  no  request  was  made  to  give 
any  special  instructions  on  that  point,  and  there  was  no  evidence  offered 
to  show  that  the  business  was  not  hazardous.     ItL 

i»  Settlement  bt  Husband  upon  Wife,  in  Consideration  of  Meeitobioub 
Services,  is  a  pure  gift  or  voluntary  settlement;  and  though  good  as 
against  the  husband,  can  only  be  sustained  against  his  creditors  by  virtue 
of  an  antenuptial  contract.     Bedford  v.  Crtme,  165. 

6.  Voluntary  Settlement  Made  bt  Party  when  Ub  is  Indebted  ia  pr^ 
sumed  fraudulent  in  respect  to  such  debts;  and  no  circnmstanoes  wiU 
permit  those  debts  to  be  affected  by  the  settlementb  or  repel  the  Iqpl 
presumption  of  fraud.     Id* 
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t,  DuTiNcnoN  BKTWBXir  EzisnNo  AND  Subsequent  Debts  in  reference  to 
▼olnntary  conveyances  is,  that  as  to  the  former,  fraud  is  an  inference  of 
law;  while  as  to  the  latter,  there  must  be  proof  of  fraud  in  fact.     Id. 

7.  Wrra  Who  Holds  Legal  Title  to  Land  Purchased  with  Property 

or  Husband,  under  circumstances  which  render  the  transaction  fraudu- 
lent as  against  the  husband's  creditors,  will  be  treated  as  a  trustee  for 
the  creditors,  and  the  property  will  be  sold  for  their  benefit.    1<L 

8.  CoNysYANCB  Set  aside  for  Fraud,  at  Suit  oe  Judgment  CREDncBS^ 

cannot^  upon  execution  issued  under  the  decree  in  the  case,  be  set  up  by 
such  creditors  as  a  bar  to  the  debtor's  claim  of  a  family  homestead  exempt 
from  sale  on  soch  execution.    Sears  y.  Hanks,  378. 

Bee  AsBraHMKNTB  iob  Benefit  or  Creditors;  ATTAGHifSirra»  2;  Eguirr,  4»  6, 

GUARANTY. 

1.  Consideration  or  Guarantt  to  Attorney  in  Words,  '1  will  hold 

myself  accountable  that  he  [the  client]  shall  pay  you  for  all  the  serTioes 
you  haye  or  may  render  him  in  the  suit  with  Sheldon,"  so  far  as  it  con- 
sists  in  the  rendering  of  future  services,  goes  to  the  entire  undertaking, 
and  gives  it  the  same  effect  in  fixing  the  liability  of  the  goarantor  to  pay 
for  the  past  as  for  the  future  services,  especially  where  it  is  found  that 
the  guarantor  expected  and  understood  that  the  attorney  would  continue 
his  services  in  the  suit  after  the  guaranty  was  written,  and  according  to 
the  terms  thereof;  nor  can  it  be  maintained  as  an  objection  to  such 
guaranty  that  the  consideration  is  not  expressed  in  writing.  Roberts  v. 
Gristoold,  641. 

2,  To  Bind  Guarantor^  It  must  Appear  that  He  was  Notified  of  the 

acceptance  of  the  guaranty,  and  of  the  reliance  upon  it,  but  this  suffi- 
ciently appears  where  it  is  shown  that  he  expected  and  understood  that 
the  party  guaranteed  would  continue  to  render  services  after  the  guaranty 
according  to  its  terms.     Id. 

t.  Expression  op  Consideration  op  Guaranty  in  Writino  hay  be  Re- 
quired in  cases  where  the  guaranty  itself  does  not  embody  substantially 
the  material  and  effective  terms  of  the  contract,  and  where  resort  to 
parol  evidence  would  be  necessary  in  order  to  show  what  the  contract 
was  in  its  terms  and  effect;  but  this  is  not  necessary  when  all  that  is  to 
be  done  by  the  party  guaranteed  is  perely  to  accept  the  proposition  in 
the  terms  in  which  it  is  made,  and  to  perform  the  consideration  by  doing 
the  thing  proposed.     Id. 

C  Where  Consideration  op  Guaranty  to  Attorney  GtOes  to  and 
Appects  Services  Rendered  in  Past  as  well  those  to  be  rendered  in 
the  future,  it  is  not  necessary  for  the  plaintiff  to  show,  in  an  action  on  the 
guaranty  for  the  past  and  future  services,  that  he  would  not  have  per- 
formed the  future  services  except  upon  the  condition  that  the  guarantor 
would  pay  him  for  the  past  as  well  as  for  the  future  services.     Id. 

fu  €k7ARANT0R  IN    GUARANTY  TO  ATTORNEY  IS  NOT    DiSOKAROED  PROM  HIS 

Obligation  because  subsequent  to  the  guaranty  and  before  the  rendi- 
tion of  the  services  constituting  the  consideration  thereof,  the  attorney 
forms  a  law  partnership  with  another  attorney,  by  the  terms  of  which 
the  partner  was  entitled  to  share  with  him  in  the  pay  for  such  services, 
if  the  attorney  guaranteed  personally  rendered  the  services  oontraotecl 
for.    Id. 


I.  DnnTRonnnTS  tmt  Fxm  or  Clkrk  or  Coubt  ark  iForDSSTB  of  tt> 
■ervicea  randsrad  by  an  attonie j  in  a,  nii^  ud  ooma  within  the  moaf»  «l 
>  gomnutj  lor  Uie  pk^ment  of  mch  terrioe*.     Id. 

GUARDIAN  AMD  WARD. 

I.  Ouabiium'b  Sals  or  Lakd  is  Illboal  ir  nor  Madx  at  Tna  Rsgvm 
BT  Law,  and,  it  ■oonit,  tbonld  be  set  uide  by  the  probate  court;  and  U 
improperly  conSnaed  by  the  probate  eonii^  its  jadgment  may  ba  oar- 
rooted  by  a  direct  proooeding  iuetitntod  for  that  pnrpoae  by  any  on* 
having  an  intereat  in  the  matter.     Broum  v.  Chrulie,  607. 

%  Ocabduk's  Salb  or  Lasd  cannot,  attbb  CoNnKiuTtoN  bt  Probatb 
CouBT,  BB  CoiXATBRALLT  Attaoebd  AS  IU.BOAL,  in  an  action  for  Am 
land  brought  by  one  who,  in  good  faith,  derivea  title  from  the  pnrchaas 
at  loeh  aale,  beoanse  the  aale  waa  not  made  at  the  time  required  by  law. 
Jd. 

HIGHWAYS. 

1.  CoMMOB  CotrHciL  or  Mbw  Yobe  Cnr  hatb  Ko  Powkb  to  Grabt  to 
Ihdividdau,  for  an  indefinite  peiiod,  the  right  to  conetrnct  and  "■""*"» 
a  railway  in  the  pnblio  atreeta  of  the  city,  for  their  prirate  adTantagei 
JltUou  V.  Sliarp,  314. 

%   POWBRS    or    CORPORATB    AUTHOIUTIBB    OVXB    PuBUO    STRBBIS    OB    CfTT 

ABB  Held  m  Tbcst  for  the  benefit  of  the  public,  and  tbey  can  neitba' 
be  delegated  to  otherB,  nor  efiectoally  abridged  by  any  act  of  mch  an- 
thoritiei.  Id. 
•l  Rbsolction  or  Cokhoh  Counch.  or  Crrr  AvmoKBsa  Pkitatx  Pbb- 
B0B8  TO  CoN7rBV4:r  and  Opbbatb  Raiuuiad  in  the  public  itraeti 
thereof,  npon  certain  cooditjonsi  without  limitatian  aa  to  time,  and  with- 
out reserving  any  power  of  revocation,  ia  not  a  licenae,  but  a  contract 
which,  it  valid,  could  not  be  abrogated,  after  it  had  been  onoa  aooepted 
and  acted  upon.     Id. 

See  Cobporatioks,  5-7. 

HOMESTEADS, 

I.  Objbot  or  E0HB9TBAD  Aor  ra  to  Pbotbct  DBBiom's  Fawlt,  and  its  ]■«■ 
viiiona  protect  hia  family,  aa  against  hia  credited,  in  the  enjoynnent  ol  aa 
actual  bomeetMd,  irrecpeetive  of  the  title  or  tenure  by  which  it  ia  held 
Stan  V.  Haata,  878. 

K.  Dndeb  Statdtb  Prottdino  that  Hokbbtbad  hat  bb  Bbt  orr  ok  Arru- 
QATIOH  or  "Debtor  or  hia  wife,  hia  agent  or  attorney,"  to  "the  aheriS 
or  other  officer  executing  any  writ  of  execution  founded  upon  any  judg- 
ment or  decree,"  it  ia  anfficient  if  the  debtor  aaaerta  his  claim  to  a  home- 
stead when  anch  officer  ia  abont  to  execute  the  writ  of  executioa  or  ordw 
of  aale;  it  ii  not  neoeaaary  to  aeeert  tlie  claim  before  jndgmeut  and  orlei 
of  aale.     Id. 

t.    HOUESTBAD  RIOHT   IN   LANDS  IX  WHIOH  HOUaBBBBPXK  OB  HBAD  OB  FAM- 

iLT  19  OwNEB  or  UnDiviDED  Shark  as  a  tenant  in  common  with  othon 
ia  included  and  established  by  the  Vermont  act  of  ISfiS,  if  the  ti*"''** 
oandition  to  the  existenoa  of  tJie  right  ia  not  wanting.  MeSlrof  v.  Biebf, 
684. 
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•ntiilad  to  a  fall  homestead  right  in  his  share  of  land  held  by  him  m 
a  teoaat  in  oonunon.    /dL 

8eo  Fbauvulent  Cokvktakoes,  S. 

HOMICIDE. 
See  Cbiminal  Law,  9,  12,  14. 

HUSBAND  AND  WIFK 

8m  Cusnanr;  Dowsb;  Fraudclent  Conyeyanoxs;  HomnuMi  Makbiwi 

Women;  Trusts,  3. 

INDICTMENTS. 
See  Cbimimal  Law;  Duress^  2, 

INFANCY. 

1.  IvTANTS  COULD  KOT,  AT  CoxMON  Law,  independent  of  statate^  make  a 

binding  contract  of  apprenticeship;  and  although  the  statute  of  6  EU»- 
beth  granted  them  that  power,  such  statnte  is  incompatible  with  the 
genius  and  spirit  of  our  institutions,  and  is  of  no  force  in  this  ooimtry. 
Clark  d:  Co.  v.  Ooddard,  111, 

2.  Contract  of  Afprbnticbbhip  Madx  bt  Infant  is  voidable  at  his  eleo- 

tion.    Id, 
S.  Infant's  Right  to  Avoid  ms  Contract  of  Affrxnthjiship  is  not 

affected  by  the  conduct  of  his  mother  at  the  time  that  such  contract  is 

drawn,  or  by  the  intentional  act  or  omission  of  her  attorney,  who 

draughted  the  indenture  of  apprenticeship.     Id, 
4.  Infant,  though  under  Age  of  Seven  YsARa,  n  Liable  hi  Aanov  warn 

TRBSPA88.    HnehUng  ▼.  Engd,  741. 

mjuNcnoNa 

See  Corforations,  4,  6;  Juribdiciioin,  2;  Numiiroi. 

mSANITY. 
See  Contracts,  6,  7;  Deeds,  2,  8. 

INSOLVENCY. 

Bee  AmoNiiENTs  for  Beksftt  of  Creditors;  Fzznrxisi  TRVsn^  4^  dg 

Waste. 

INSURANCBL 

1.  GREDtrOR  HAS  IEBURABLB  iNTERBSTr  IN  LUI  OF  HD  DbBTOR  SOfficleikt  tO 

support  a  policy  of  insurance  thereon,  and  such  interest  continues,  al* 
though  the  statute  of  limitations  would  have  barred  an  action,  if  pleaded, 
before  the  debtor's  death.    Raxah  v.  Am,  M,  L,  /ns.  Cb.,  280. 

I;  FdLior  OF  LcFX  Insxtranoe  is  not  Contract  of  Indeknitt  Mxrelt,  and 
if  the  party  effecting  the  policy  had  an  insurable  interest  at  its  inception, 
he  may  recover  on  it,  although  that  interest  hjM  ceased.     Id, 

%.  Where  Insurer  Pleads  Falsity  of  Representations  as  to  Health  of 
Person  whose  Life  is  Insured^  the  plaintiff  may  introduce  evidence 
to  prove  that  the  representations  were  true,  by  showing  that  the  insured 
in  fact  in  good  health,  and  of  a  sound  constitntioo.    Id, 
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C  AnammoOT  ov  PsBflON  whosb  Lbpb  is  Inbubxis  as  to  his  Hbaltb,  audi 
ttfter  a  policy  has  been  procured  on  hia  life  by  his  creditor,  are  not  ad- 
missible in  eyjdenoe  in  an  action  on  each  poliqy  brought  by  snch  creditor. 
Id, 

5.  BviDiMca  IS  Inadmjbsiblb  to  Pbovs  that  Pibson  Addicted  to  Iirroiii- 

OATiNG  Drink  is  not  Rboardxd  as  Insuiublx  subject  by  experts  in  tlM 
bnsineas  of  life  insurance.     Id, 

6.  Whsn  WrrNxas,  Who  Sionsd  Wrtttsn  Statbmkntb  in  Rbspbct  to 

HxAl^TH  of  a  person  whose  life  was  insured,  testifies  that  he  has  no  rrool- 
lection  of  erer  having  seen  or  signed  the  papers,  the  plaintiff  may  proT« 
that  snch  statements  were  read  to  him,  for  the  purpose  of  repelling  aaj 
presumption  that  might  otherwise  have  been  drawn  from  the  witneoa's 
testimony,  that  there  had  been  fraud  in  procuring  his  statement,  or  in 
ondeaToring  to  palm  off  on  the  insurers  a  worthless  life.    Id, 

7.  Whebb  Truth  of  Statehxnt  of  Fajcilt  Physician  of  Applicant  wo% 

Life  Insurance  is  Put  in  Issue,  it  is  competent  to  prove  by  him  that 
he  made  such  statement  truthfully  and  in  good  faith.     Id, 

8.  Lf  Action  on  Poliot  of  Life  Insurance,  Physician  of  Pabtt  iNflifTKBD 

cannot  be  Asked  whether,  if  he  had  known  that  the  applicant  for  insur- 
ance habitually  indtdged  in  intoxicating  drink,  he  would  hare  regarded 
that  practice  as  impairing  his  constitution;  nor  can  the  eTamining  physi- 
cian of  the  company  be  asked  whether,  if  he  had  known  at  the  time  ha 
made  the  examination  of  the  applicant  that  he  was  in  the  habit  of  using 
intoxicating  liquors  to  excess,  he  would  have  regarded  his  life  healthy 
and  the  risk  good.  They  may  give  their  opinion  on  matters  of  scienoe 
connected  with  their  profession,  but  they  cannot  be  permitted  to  state 
their  views  of  the  manner  in  which  others  would  probably  be  influenced, 
if  certain  specified  facte  existed.     Id, 

t.  Plaintiff  is  Entitled  to  Put  in  Evidence  All  Papers  on  Which  In- 
surance Company  Acted  when  it  decided  to  grant  the  policy  upon 
which  the  suit  is  brought.     Id, 

lOl  Pebson  Taking  Application  for  Lifb  Insubancb  is  to  be  Rbqabdkd 
AS  Agent  of  Company  and  not  of  the  applicant,  in  making  stetemente  to 
the  company  of  which  the  applicant  had  no  knowledge,  where  there  is 
no  proof  that  he  had 'any  agency  for  the  applicant,  and  the  paper  signad 
by  him,  on  ite  face,  purporte  to  be  that  of  an  agent  of  the  oompaaT. 
Id, 

11.  Whebb  Rule  of  Insurance  Company  Requirbs  Applicant  for  Livm 
Insurance  to  Refeb  to  some  third  person  from  whom  information  may 
may  be  obtained  respecting  his  general  health  and  habite  of  life,  tbe 
stetement  of  such  third  person,  not  made  a  part  of  the  application,  and 
of  the  nature  of  which  the  applicant  had  no  knowledge,  cannot  be  ooa- 
yerted  by  the  company  into  a  warranty  to  defeat  the  p<dicy,  although  it 
may  to  some  extent  have  been  influenced  thereby  in  i—ning  the  policy. 
Id, 

12.  Whebb  Applicant  fob  Life  Insurance  Answers  Frankly  and  Trxtlt 
All  QxnKiiONS  put  to  him,  his  mere  omission  to  stete  matters  not  called 
for  by  any  specific  or  general  question  will  not  constitute  a  concealment 
nor  affect  the  validity  of  the  policy.    Id, 

18L  Acknowledgment  of  Receipt  of  Pkbmium  in  PoupY  of  Fibb  Inbub* 
ANCB  DOES  not  Estop  Insubeb,  it  seems,  from  showing  that  the  pra> 
minm  has  not  in  fact  been  paid.  Sheldon  v.  Atlantic  Fire  and  JU 
In*,  Co,,  213. 
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14.  GnrxBAL  Aoxnt  or  Ihsubanox  Cohpant  mat  Waiyx  Conpttion  in 
PoLior  that  no  insnranoe  shall  be  considered  as  binding  nntil  the  actual 
payment  of  the  premium.    Id, 

1&  Prkpayment  Of  pREBonx  IS  Waiybd,  and  Contract  of  Insuranci 
Becomxs  Complste  by  the  insured's  retaining  the  policy,  thereby  show* 
ing  his  acceptance,  or,  at  all  CTents,  the  question  of  his  acceptance  should 
have  been  submitted  to  the  jury,  where  the  agent  of  an  insurance  com- 
pany sent  a  policy  by  mail  to  an  applicant  for  insurance,  with  a  state- 
ment that  the  premium  charged  was  higher  than  usual,  and  saying, 
"  Should  you  decline  the  policy,  please  return  it  by  return  mail;  if  you 
retain  it,  please  send  me  the  premium."    Id. 

16.  Money  Dub  on  Policy  of  Insurance  for  Loss  Occurring  after  Ex* 
bcution  of  Contract  of  Sale  of  the  property  insured,  and  before  the 
execution  of  the  deed  therefor,  as  between  the  company  and  the  yendor, 
belongs  to  the  latter;  but  he,  being  a  trustee  for  the  yendee,  must  ao* 
count  to  him  in  equity  for  such  money,  especially  where,  by  a  subsequent 
arrangement  between  the  parties,  the  policy  has  been  assigned  to  the 
vendee.    Reed  v.  Luken^  425. 

17.  Condition  in  Policy  of  Insurakcb  that  It  should  Cease  when  the 
property  insured  should  be  "levied  on,  or  taken  into  possession  or  cus- 
tody under  an  execution  or  other  proceeding  at  law  or  equity,*'  does  not 
apply  to  a  wrongful  levy  upon  the  property  as  that  of  a  third  person. 
PhUtu  F.  4b  L.  Itu.  Co,  v.  MiUa,  437. 

18.  NON-OOXPLIANOE  WITH  TeRMS  OF   POLICY  OF   iNSURAinn  BY  ASSIGNOR, 

in  matters  material  to  the  interests  of  the  insurance  company,  after  as- 
signment of  the  policy  with  consent  of  the  company,  will  avoid  it  as 
against  the  assignee.     Pupke  v.  Heaoiute  F,  Ins,  Co,  754. 

19.  Violation  of  Conditions  of  Insurance  Policy,  such  as  would  defeat 
recovery  by  the  party  originally  insured,  will  have  a  like  effect  as  against 
his  assignee  whether  it  occur  before  or  after  the  loes.    Id. 

20.  Complaint  in  Action  on  Policy  of  Insurance  is  sufficient  when  it 
alleges  that  the  property  insured  was  damaged  by  &ce  to  a  certain 
amount.  .  It  need  not  allege  that  the  owner  of  the  property  has  sustained 
any  damage.    Keeler  v.  Niagara  F,  Ins,  Co.,  714. 

21.  Where  Pouoy  of  Insurance  was  originally  issued  to  partners,  and  pro- 
vided that  if  the  property  insured  should  be  "  sold  or  conveyed  without 
the  consent  of  the  company  obtained  in  writing  on  the  policy,  it  should 
be  void,"  a  sale  by  one  partner  to  the  other  avoids  the  policy;  but  if, 
after  such  sale,  the  company,  knowing  the  facts,  should  see  fit  to  waive 
the  forfeiture  and  continue  the  policy  in  force,  it  may  do  so.     Id, 

82.  Where  Policy  of  Insurance  is  Issued  to  Partners,  and  provides 
that  if  the  property  is  "  sold  or  conveyed  without  the  consent  of  the 
company  obtained  in  writing  on  the  policy,  it  shall  be  void,"  a  sale  by 
one  partner  to  the  other  avoids  the  policy;  but  if,  after  such  sale,  the 
purchaser,  supposing  the  policy  to  be  still  in  force,  and  desiring  to  assign 
it  to  a  third  party,  applies  to  the  company,  through  its  agent,  for  its  con- 
sent, and  upon  oommimicating  the  facts  attending  his  purchase  obtains 
the  consent  of  the  company  in  writing  to  the  assignment^  and  that  the 
loss,  if  any,  should  be  paid  to  the  assignee,  this  constitutes  a  waiver  of 
the  forfeiture,  and  oontinuee  the  policy  in  force.  Such  consent  and  waiver 
may  be  made  by  the  agent  of  the  company  witboat  oommnniciation  with 
his  principal    Id, 
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23.  Consent  to  Waivcb  of  Ck>NDiTioN  in  Fouor  of  inAimioe  gma  by 
the  general  agent  of  the  company  at  the  request  of  its  local  agents  wiio 
does  not  oommunicate  facts  within  his  knowledge  to  the  general  agents 
binds  the  company.    Id. 

24.  Where  Foreion  Insuiunce  Companies  deal  habitually  with  people 
thronghoat  the  country  through  local  agents,  every  person  is  entitled  to 
assume  that  such  agents  are  authorized  to  receive  communications  mate- 
rial to  their  contracts  until  notified  to  the  contrary;  and  where  all 
material  facts  are  communicated  to  such  agents,  the  company  cannot 
repudiate  the  contract,  when  some  mistake  has  been  committed,  through 
which  a  loss  may  happen.    Id, 

86.  Where  Insurance  Pouct  is  Issued  to  Two  as  Partners,  and  con- 
tains a  condition  that  it  shall  become  void  if  conveyed  without  the  writ- 
ten consent  of  the  company,  if,  after  a  sale  by  one  of  the  partners  to  the 
other,  the  company  revives  the  policy,  the  fact  that  the  preliminary 
proofiB  of  loss  were  made  on  behalf  of  the  purchasing  partner  alone  con- 
stitutes no  objection  to  their  validity.     Id, 

26.  Where  Polict  of  Insurance  Containino  Condition  that  it  shall  be- 
come void  if  the  property  is  conveyed  without  the  written  consent  of  tiie 
company  is  issued  to  two  as  partners,  one  of  whom  purchases  without 
such  consent,  and  after  the  dissolution  of  the  partnership  executes  an  as- 
signment to  a  third  party  in  the  name  of  the  firm,  subsequent  to  which 
the  company,  by  consent  of  all  concerned,  alters  the  policy  so  as  to  make 
the  loss,  if  any,  payable  to  the  assignee,  the  latter  may  maintain  an  ac- 
tion on  the  policy  without  proving  the  assignment.     Id. 

27  Such  Misrepresentation  op  Value  of  Property  Insured  as  would 
influence  the  insurer,  and  without  which  the  policy  would  not  have  been 
issued,  renders  it  void.     Id. 

28.  Court  is  not  Bound  to  Charge  as  to  Matters  of  Fact.  — This  rule 
applies  where  the  court  refuses  to  specify  in  the  charge  what  particular 
difference  between  the  real  and  represented  value  of  property  insored 
would  or  would  not  be  material  to  the  risk  so  as  to  avoid  the  p<^C7. 

j  Such  question  is  entirely  for  the  jury.     Id, 

I 

I  INTOXICATION. 

See  Criminal  Law,  14;  Wills,  4,  5,  7. 

JUDICIAL  SALES. 

RiOBTB  OF  Purohaskb  ON  REVERSAL  OF  DECREE  OF  Salb.  — Lands  encum- 
bered by  various  liens  were  ordered  to  be  sold  at  the  suit  of  certain  of 
the  lien-holders,  and  on  cross-petitions  of  the  defendant  lien-holders,  and 
on  of  the  latter  became  the  purchaser  at  the  sale.  The  proceeds  of  the 
sale  were  distributed  among  the  several  encumbrancers,  by  order  of 
court,  according  to  their  ascertained  priorities.  Hdi^  that  such  pur- 
ehaser,  though  a  party  to  the  suit,  was  entitled  to  the  protection  afforded 
by  the  policy  of  the  statute  to  purchasers  at  judicial  sales,  on  reversal  of 
the  decree  under  which  the  sale  was  made.  MeBridt  and  Murph^fr, 
Longworth,  383. 

JUDGMENTS. 

L  JmKiMENT  OF  JusnoB  Who  has  Jurisdioiion  of  the  pertke  end  tii« 
labject-matter  is  presumed  to  be  valid.  HemMcbm  t.  8L  Lomk  4i. 
M.  B.  Co.,  70. 


\ 
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fL  JuDOMBiT  or  Jvmxm  hatino  Jurxspiotion  of  the  parties  and  the  sub- 
ject-matter, though  it  may  be  erroneous,  is  valid  until  reversed.    JdU 

M,  Judgment  of  Coubt  of  General  Jurisdiction  upon  Subject-uattbb 
WTTBIN  ITS  JxTRiSDiCTTON  is  final  and  conclusive,  and  can  never  be  ques- 
tioned in  a  collateral  suit     Toung*8  Adm'r  v.  HaMone^  151. 

4.  Order  for  Sale  Which  is  not  Error  of  Judgment  but  UsuBPATioir 
OF  Power,  the  court  having  no  jurisdiction  to  make  it^  is  not  conclusive 
upon  the  validity  of  the  sale  which  may  be  drawn  in  question  in  a  col- 
lateral proceeding.    Id. 

•.  Recovery  cannot  be  had  nr  Action  upon  Judgment  Which  is  Von> 
upon  its  face;  but  if  not  thus  void,  it  will,  though  erroneous,  entitle  the 
plaintiff  to  recover,  if  it  has  not  been  reversed  or  set  aside.  Bruee  v. 
Cloutman,  111. 

C  Judgment  Rendered  as  upon  Default  against  One  ab  Trustee  of 
Absent  Defendant,  who  was  not  served  with  process,  and  whose  prop- 
erty was  not  attached,  is  void,  if  the  record  does  not  show  service  of 
process  upon  such  trustee.     Id, 

I.  Wherb  Proceedinos  havb  been  Fropbblt  Commenced  and  Jubisdzo- 

tion  Obtainbd  by  attachment  of  property  of  principal  defendant  in  the 
hands  of  a  trustee,  a  defect  in  the  notice  that  should  subsequently  be 
given  to  the  principal  defendant  is  an  irregularity  that  will  not  render 
the  judgment  a  nullity,  although  it  may  be  a  sufficient  cause  for  re- 
versal on  error.    Id. 

C  Judgment,  in  Bnoland,  is  No  Lien  on  Land.  — A  creditor,  therefore^ 
cannot  question  the  disposition  of  his  debtor's  land,  untQ  he  has  ezecn* 
tion.     WUmer^$  Appeal,  60S. 

A  Judgment,  in  This  Countbt,  is  No  Lden  on  Chattels  Personal.  — A 
creditor,  therefore,  cannot  question  the  disposition  of  his  debtor's  goods, 
until  ho  has  execution.    Id. 

10.  Action  to  Obtain  Cancellation  of  Prior  Judgments  Which  abb 
Appabent  Liens  upon  the  lands  of  a  judgment  debtor,  but  which  have 
been  in  fact  paid,  may  be  maintained  by  a  judgment  creditor  having  no 
title  to  the  land,  but  only  a  general  lien  by  judgment;  and  it  is  no  valid 
objection  to  such  a  suit,  that  the  defendant  does  not  inequitably  set  up 
a  title,  but  claims  only  a  lien  by  way  of  judgment.  Nor  is  it  necessary, 
to  luaintain  such  action,  that  the  creditor  should  have  issued  execution 
to  the  county  in  which  the  lands  lie.  It  is  sufficient  that  an  executioD 
has  been  returned  unsatisfied  in  the  county  where  the  debtor  resides,  and 
that  his  judgment  is  a  lien  on  the  land.    Shout  v.  Dwighi,  276. 

II.  Name  is  Means  of  Identifioation,  and  though  defendant  may  be  sued 
by  a  wrong  name,  yet  so  long  as  he  can  be  identified  as  the  one  against 
whom  the  judgment  was  randered*  it  is  binding  against  him.  Parry  v. 
Wooda(m,6l. 

4m  AiTAflKMBMTB,  8;  OoNiuOT  OF  Laws;  Ejbotmbnt,  3;  Equttt,  4,  6,  7| 
Feetubib^  2,  4;  Libns^  2;  Pboobss,  4;  Shbbius^  7;  SuBBrrsHiP. 

JUBISDICnON. 

4.  Vbokbal  OouBm  havb  Bzolusitb  Jubisdioiton  in  admiralty  and  mari* 
time  matters.  Theref ore  the  sale  of  a  boat  under  the  authori^  of  a  court 
of  Tllinois,  whatever  its  jurisdiction,  is  not  a  sale  in  admiralty,  and  pnl^ 
lie  policy  does  not  require  that  the  courts  of  Missouri  should  give  it  the 
dSset  of  such  a  sale.    Phegleif  v.  Steamboat  David  Taium,  67. 
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t.   GlTIZBZf  CANVOT    BB    ENJOINED  7B0M    PETTnOKINO    EtTHKR    BrAi«CI1  OV 

Lboislatubx  upon  any  subject  of  legislation  in  which  he  is  interested; 
snch  an  injunction  would  be  an  unauthomed  abridgment  of  the  political 
rights  of  the  party  enjoined.  Story  v.  Jeney  City  and  Bergen  PoitU  Plaak 
Road  Co.,  134. 

See  Equttt;  FirrnBxa»  3;  JuDOMXirrs,  1,  4,  7;  Ketlmyis,  & 

LANDLORD  AND  TENANT. 

1.  Whxbs  in  Lxasx  fok  Fixxd  and  Dbtkrminate  Tms  the  leasee  doea 
not  reserve  the  right  to  retain  possession  of  the  premises  as  security  for 
the  performance  of  a  coyenant  by  the  lessor  to  pay  for  improvementa 
erected  by  the  lessee  during  the  term,  the  lessee  is  not  entitled  to  retain 
possession  after  the  expiration  of  the  lease,  for  non-performance  of  tha 
covenant.     Hts  remedy  is  by  action  on  the  lease.    Speen  ▼.  Ftadt,  74. 

S.  Leasx  is  Extended  fob  Period  of  Time  Specified,  by  the  tenanta 
complying  with  the  conditions  named,  where  it  contains  a  provision  that 
at  its  expiration  it  should  be  renewed  upon  certain  terms.  Ranlet  v. 
Cook,  92. 

See  Ejeotment,  1, 3;  Fobciblb  Entbt  and  Dxtaineb;  Unlawful  DsxAjncL 

LATERAL  SUPPORT. 
See  Easements. 

LIENS. 

1.  Where  Dbobee  Ascebtains  Amounts  and  Pbiobitibs  of  Lienb^  and  a 

statutory  penalty  consequent  upon  appeal  is  allowed  on  a  prior  lien,  such 
penalty  is  not  entitled  to  preference,  on  distribution,  over  the  amounta 
due  on  the  subsequent  liens.     McBride  and  Murphy  v.  LonQwovih,  383. 

2.  Judgment  Cbeditors  and  Mortgagees  have  No  Estate  in  Land  of 

THEIR  Debtor,  but  both  have  liens  upon  it  which  are  entitled  to  protao- 
tion.     Witmer's  Appeal,  5051 

See  Attachments,  2;  Executions;  Fixtures,  2;  Judgments^  S-10;  Judicial 

Sales;  Married  Women;  Waste. 

LIFE  ESTATES. 
See  EsxAXBs^  4;  Estates  of  Decedents^  1,  2, 4-41 

LIQUOR  LAWS. 
See  Constitutional  Law. 

LIS  PENDENS. 

1.  Pbndenct  of  Action  in  One  State  is  No  Defense  to  Sboond  Action  m 

Another  State  between  the  same  parties  and  for  the  same  cause  ol 
action.  The  states  of  the  Union  stand  in  the  relation  to  each  other  of 
foreign  states,  as  regards  this  particular  matter,  which  is  not  governed 
by  the  provision  of  the  federal  constitution  requiring  full  fsith  and  credit 
to  be  given  in  each  state  to  judicial  proceedings  in  every  other  atatx 
Smith  ▼.  Lathrop,  448. 

2.  Defendant  in  Suit  in  Equity,  where  Suit  for  Same  Cause  is  PsNDiNa 

AT  Law,  can  ask  only  an  ordex  putting  the  complainant  to  hia  eleetioi^ 
whether  he  will  proceed  at  law  or  in  equity.      Way  v.  Bragaw,  147. 
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Z.  BvTt  or  EQuirr  Futdin o,  to  bb  Plbadablb  is  Bab  of  Amotkib  Suit  in 
Eqoitt,  miut  not  only  be  for  same  cause,  but  the  remady  mnat  be  ot^ 
extensiTe  end  equally  beneficial  to  the  complainant.    Id, 

4.  Plba  or  Anothbb  Suit  Pbndino  ior  Samb  Causb  in  Bab  ov  Suit  m 

EQ0iTr  can  only  be  of  suit  pending  in  same  or  in  some  other  court  of 
equity.    Id. 

MABITIMELAW. 
See  Jubibdiction,  1. 

MAKEUAGE  AND  DIVOBOE. 

L  OEirBBAL  Allboation  in  Bill  >ob  Divobob  that  Dbtbhoamt  has  Com- 
MTiTBD  Adultbrt  within  a  specified  time  is  insufficient;  the  party  with 
whom  the  crime  is  believed  to  have  been  committed  must  be  named,  or 
if  unknown,  an  averment  to  that  effect  is  necessary.  Monk  v.  Marshy 
164. 

2.  Allboation  of  Adultebt  in  Bill  fob  Divobob  should  Statb  the  time 
when,  the  place  where,  and  if  known,  the  person  with  whom,  the  offense 
was  committed;  it  is  not  necessary  to  state  the  day,  but  the  month  and 
year  should  be  stated;  and  these  principles  apply  as  well  to  the  answer 
setting  up  adultery  by  way  of  recrimination.     Id, 

5.  Bill  fob  Divobcb  Pbatino  Disoovbrt  from  Defendant  whsthbb  Shb 

HAS  not  Commtitei)  Adultert  since  her  marriage  with  any  person  what- 
ever, and  with  whom,  and  at  what  time  and  place,  and  under  what  cir- 
cumstances, is  demurrable.  The  rule  is,  that  a  defendant  is  not  bound  tor 
accuse  himself  of  a  crime,  or  to  furnish  any  evidence  whatever  which  shall 
lead  to  any  accusation  of  that  nature;  and  the  objection  lies  to  a  particu- 
lar  interrogatory,  though  the  bill  be  in  other  respects  unexceptionable. 
Id. 

SeeEsroppEL,  i. 

MARRIED  WOMEN. 

1.  Stock  and  Profertt  in  Millinery  Shop  must  be  Treated  as  Sepa- 
rate Property  of  Wife,  and  liable  for  her  debts  incurred  in  the  business, 
where  the  husband  suffered  the  wife  to  set  up  the  business  in  her  own 
name,  and  to  manage  it  at  her  own  discretion,  he  having  nothing  to  do 
with  making  the  purchases,  keeping  the  accounts,  or  paying  the  debts  of 
the  business,  and  having  furnished  no  capital  for  which  he  had  not  been 
repaid,  and  having  had  no  communication  with  tboee  of  whom  she  made 
her  purchases.     Partridge  v.  Stacker,  664. 

SL  Husband  has  No  Equitt  to  Goods  Employed  in  Millinery  Business 
Ck>NDUcrED  BY  HIS  WiFE,  as  against  the  rights  of  her  creditors,  on  the 
ground  that  she  had  been  supported  by  him  while  she  was  carrying  on 
the  business,  and  that  he  assisted  her  occasionally  in  it.     Id. 

S.  Assignment  by  Husband  of  Stock  and  Property  in  Millinery  Shop 
Conducted  by  Wife  Creates  No  Lien  which  will  be  effectual  against 
her  creditors  who  supplied  goods  to  the  shop,  in  favor  of  an  assignee  who 
had  notice  that  the  stock  and  property  were  purchased  by  the  wife  and 
the  business  carried  on  by  her  alone.     Id, 

4.  Husband's  Right  to  Wife's  Services,  and  to  Avails  of  heb  Skill 
AND  Industry,  is  absolute,  and  she  can  acquire  no  separate  property  in 
her  earnings,  except  by  gift  from  her  husband;  even  where  she  carries  on 
business  in  her  own  name.     Belford  v.  Crane,  155. 


830  Index. 

5.  Wira'8  IiTBRiST  IN  Land  PaftOHASED  with  Monst  of  Hubbakd  in 

Namb,  no  aotoal  fraud  being  impnted  to  her,  will  be  secured  to  her  to 
the  extent  of  the  value  of  her  dower,  subject^  however,  to  encambranoe* 
created  voluntarily  by  herself.     Id, 

6.  Statutb  for  Bktter  Securing  Propertt  of  Married  Women  does  iic4 

take  away  the  husband's  right  to  administer  upon,  and  to  take  as  hi* 
own,  the  personal  property  of  his  deceased  wife,  where  she  dies  intestate 
§embU,    Jofinson  v.  CumminSf  142. 

7.  Statute  of  1852,  for  Bviter  Securino  Property  of  Married  Woi 

confers  upon  a  married  woman  merely  the  Jva  tenendi,  and  gives  her 
power  to  dispose  of  her  property.     Btlford  v.  Cranty  155. 

8.  Equitt  will  Charge  Separate  Estate  of  Wife,  while  living  apart 

her  husliand,  with  debts  contracted  by  her  for  her  own  benefit^  or  for  tho 
benefit  of  the  estate,  without  any  express  appropriation  by  the  wife  d 
the  estate,  or  any  part  of  it,  to  the  payment  of  the  debt,  where  there  is 
no  trust  deed  or  settlement  defining  and  limiting  the  mode  in  ^Hiich  tli* 
estate  ehall  be  charged  by  the  wife.    Johnaon  v.  Cummins,  142. 

I.  Separate  Estate  of  Married  Woman  is  Subject,  in  Equitt,  to  Pay- 
ment OF  Debts  contracted  by  her  in  reference  to  and  upon  the  faith  mod 
credit  of  the  estate,     fd, 

10.  Where  Married  Woman,  having  Separate  Estate,  Contracts  Deto 
while  living  apart  from  her  husband,  the  court  will  impute  to  her  the  in- 
tention of  dealing  with  her  separate  estate,  unless  the  contrary  is  shown. 
Id. 

U.  Enforcement  of  Claim  against  Separate  Estate  of  Married  Woman 
is  a  proper  subject  of  equitable  cognizance,  notwithstanding  such  estate^ 
as  created  by  statute,  is  a  legal  estate;  and  whether  it  is  vested  in  a 
trustee  or  in  her  directly  is  immaterial,  since  the  jurisdiction  of  equity 
rests  upon  the  ground  that  her  separate  estate,  whether  legal  or  equitable^ 
is  equitably  subject  to  her  contracts,  which  are  not  binding  up<m  her 
personally,  and  cannot  be  enforced  at  law.     Id, 

12.  Married  Woman  mat  Make  Power  of  Attorney.  —  Married  woman 
may,  jointly  with  her  husband,  give  a  power  of  attorney  to  convey  her 
separate  estate,  and  such  power,  when  acknowledged  in  the  manner  pre- 
scribed by  the  statute  for  passing  the  estate  of  married  women,  will  U» 
good  and  effectual  to  enable  the  attorney  to  convey.    PaUon  v.  King,  596L 

13.  Attorney  in  Facf  of  Married  Woman,  to  Make  Dbed^  is  Comp»> 
tent  to  Acknowledge  the  same  for  registration.    Id, 

14.  Married  Woman,  as  against  Mere  Wrong-doer,  may  EsTABuaa 
HER  Tttlb  to  property  by  the  same  kind  and  quantity  of  proof  thai 
would  suffice  in  the  case  of  any  other  plaintiff.  Weymouth  v.  Chkago  etc 
R'y  Co,,  763. 

15.  Married  Woman  is  Required  to  Prove  uer  Title  to  property  claimed 
as  her  separate  estate,  by  evidence  which  will  not  admit  of  reasanabW 
doubt,  only  in  cases  of  contest  between  her  and  the  creditors  of  her  hQ»> 
band.    Id. 

See  Curtesy;  Dowxr;  Estates,  4;  Estates  op  Decedkbtb,  5;  FBAVDUuarr 

Conveyances;  Homesteads;  Trusts,  3. 

MASTER  AND  SERVANT. 

I.  Master  is  Liable  in  Trespass  for  Act  of  uis  Sbbvant  Which  i» 
Trespass,  though  it  occur  through  the  neglect  or  unskillfniniws  of  tb» 
servant.    Andrus  v.  Howard,  680. 
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tL  Sofir  D  nr  BuanrKas  >or  Which  his  Fathbb  Sknt  Hdc,  ao  that  the 
lather  is  liable  for  a  trespass  committed  by  the  son,  where  the  son  is  sent 
by  his  father  for  cattle  in  a  certain  pasture,  in  which  they  are  supposed 
to  be,  and  not  finding  them  there,  searches  for  them  in  the  Ticinity,  and 
selects  them  from  other  cattle  in  a  neighboring  pasture.    l(L 

I.  Ordinarily,  Emfloyer  is  not  Responsibli  to  third  parties  for  willful 
wrong  of  servant,  even  in  the  course  of  his  employment.  Hagentaum  v. 
Adams  Bu.-press  Co.,  499. 

A.  Agent's  Wanton  Destruction  or  Bank  Notes  which  an  express  com- 
pany has  undertaken  to  carry  is  a  gross  violation  of  the  duties  for  which 
he  was  employed,  and  cannot  be  imputed  to  the  company  as  their  wrong- 
ful act.    Id, 

S.  Destruction  oe  Emplotsb's  Propertt  bt  Unfaithful  Sbrvant. — 
Where  an  express  company  undertook  to  deliver  certain  bank  notes  to 
the  bank  which  issued  them,  but  failed  to  do  so  on  account  of  the  com- 
pany's agent  having  stolen  them  during  the  passage,  and  became  the 
owner  of  the  notes  by  settlement  with  the  bank,  it  was  a  fraud  on  the 
company,  and  not  on  the  bank,  after  such  settlement,  for  the  agent  to 
surreptitiously  destroy  the  notes.    Id, 

i.  Express  Compant  is  Liable  fob  Failure  of  its  Agent  to  deliver  bank 
notes  which  the  company  has  undertaken  to  carry.    Id. 

7.  PxBSON  Employed  for  ThrrKRioNATB  Period,  if  Improperly  Dismissed 
BEFORE  Expiration  of  Term  of  service,  is  prima  fade  entitled  to  re- 
cover the  stipulated  compensation  for  the  whole  time.  And  if,  in  such 
case,  the  defendant  wishes  to  show,  in  mitigation  of  damages,  that  the 
plaintiff  was  actually  engaged  in  other  profitable  service  during  the  term, 
or  that  such  employment  was  offered  to  him  and  rejected,  the  burden  of 
proof  is  upon  him.     King  v.  Startn^  419. 

flL  Servant  may  Recover  Compensation  for  Personal  Services  Per- 
formed, AT  Bate  Specified  in  Contract,  when  he  is  prevented  by 
sickness  or  death  from  fully  performing  the  contract;  subject,  it  seems, 
to  the  right  of  the  employer  to  reduce  the  amount  by  the  damages,  if 
any,  suttained  by  him  in  consequence  of  the  servant's  failure  to  complete 
the  stipulated  term  of  service.     Clarh  v.  CHlbert,  189. 

I.  Contract  of  Hiring  Terminated  by  Death  of  Employer.  — Where  a 
derk  has  been  hired  for  three  years,  at  a  stipulated  salary,  to  carry  on  a 
branch  store  for  his  employer,  the  death  of  the  latter  before  the  expira- 
tion of  the  three  yean  terminates  the  oontracti  and  no  reooveiy  against 
his  estate  can  be  had  upon  it.     Terrington  v.  Cfrtene^  678L 

See  Negligence^  9. 

MILITARY  LAW. 
See  CoEVUTUTiONAL  Law,  2;  Criminal  Law^  6,  t, 

MINES  AND  MINING. 
See  Watercourses,  2,  4. 

MISTAKE. 

Momn'  IB  not  Paid  by  Mistake,  or  Recoverable  ab  Such,  where  the 
paj^n^nt  has  been  made  in  discharge  of  clearly  ascertained  legal  rights 
and  duties;  as  when  an  express  company  undertakes  to  carry  money, 
fails  to  deliver  it  to  the  owner,  and  makes  good  the  loss  by  payment* 
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ne  cfimer  has  a  right  to  •pKymsot,  and  the  law  would  compel  liM 
paay  to  make  it.    Hdger&town  Bakk  ▼•  Adanu  Ssprem  Ce.,  499^ 

See  Abbdbatiqn  and  Awabb,  1,  2;  Gohvxrsidn,  3;  DiPOSixioinL 

MORTOAGEa 

L  Cbaxtil  MoBTOAax  of  **Ajll  Dry  Goodb,  boots  and  shoes,  millniety 
goodsp  and  gentlemen's  fnmiahing  goods,  and  stock  in  trade  now  in  tiie 
store  oeoapied  by  '*  the  mortgagors,  is  neither  fraadnlent  on  its  &ee  nor 
invalid  by  reason  of  the  generality  and  xndefiniteness  of  the  description, 
for  it  can  be  rendered  sufficiently  definite  by  evidence  of  the  feujts  as  to 
the  goods  in  the  store  at  the  time,  and  will  convey  whatever  in  faet 
answers  snch  description.    CcnkBng  ▼.  SheBeff,  348. 

S.   AOREBHXNT  BXTWEXN  PaBTIBS  TO  CHATTEL  MoBTaAGB  THAT  MOBTOAOOS 

SHALL  ConnKux  IN  Poasxssiov,  and  while  thus  in  possession  shall  aeU 
the  mortgaged  property  from  time  to  time,  and  pay  over  the  proceeds  to 
the  mortgagee,  is  not  nnlawfol  or  frandolent  per  ae,  tot  in  snch  ease  tbe 
mortgagee  makes  the  mortgagor  his  agent,  and  the  acts  of  the  latter  are 
oonsidered  as  the  acts  of  an  agent,  and  not  of  the  mortgagor.     Id, 

3.  Pdbohasb  bt  Mobtqaoxb  of  Chattxl  AT  PoBLio  Sale  is  Good  at  Law, 

and  is  voidable  only  and  not  void  in  eqnity.  It  is  voidable  only  at  the 
election  of  the  mortgagor,  and  cannot  be  impeached  in  asnit  to  which  he 
is  not  a  party.    OkoU  v.  Tioga  R.  R,  Ob.,  298;  Same  v.  Same,  296. 

4.  Whbbx  Two  PxBSONS  HAVB  JoDTT  Pbbsonal  Imtbbbst,  release  by  ona 

bars  the  other;  and  nnder  this  role,  the  right  to  money  seonred  by  a 
mortgage  being  personal,  either  one  of  several  mortgagees  can  receive  i^ 
and  discharge  the  right  to  recover  it  of  the  mortgagor,  and  this,  whether 
the  mortgage  belonged  to  them  as  private  persons  or  as  executors.  Pe^ 
pie  V.  Ktyser,  338. 

5.  Statutb  rbspbctino  Oangxllation  of  Reoords  of  Mobtqaobs,  in  re- 

quiring that  the  certificate  of  discharge  shall  be  *' signed  by  the  mort- 
gagee, his  personal  representatives  or  assigns,"  etc.,  before  it  shall  be 
entitled  to  registry,  does  not  require  that  such  certificate  shall  be  signed 
and  acknowledged  by  the  representatives  of  the  deceased  mortgagee,  as 
well  as  by  his  surviving  joint  mortgagee.    Id, 

t.  Actual  Possession  fob  Twbmtt  Ybabs  bt  Mobtoaobe;  or  adverse  pos* 
session  by  a  stranger  to  the  mortgage,  without  account  or  acknowledg- 
ment of  any  subsiBting  mortgage,  bars  the  equity  of  redemption  of  the 
mortgagor  by  operation  of  the  statute  of  limitations.    MeNair  v.  Lat^  78. 

7.  Bona  Fide  Indorsee  of  Note  is  not  Entitled  to  Fobbolosb  Rbai. 
Estate  Mortoaoe  given  to  original  holder  to  secure  the  payment  of  the 
note,  it  appearing  that  both  note  and  mortgage  were  fraudulently  ob- 
tained!    BaHey  v.  Smith,  385. 

t.  Agreement  between  Mortgaqee  and  Mortqaoors  to  release  certain 
portions  of  the  mortgaged  property  upon  the  payment  of  certain  sums, 
but  not  professing  to  run  to  the  mortgagors  and  assigns,  is  personal  in 
its  character,  and  does  not  inure  to  the  benefit  of  subsequent  purchasers. 
Pkrce  V.  Kneeland,  726. 

9.   MORTOAQORS,    OR  SUBSEQUENT  PURCHASERS  FROM  ThEM,  CSn  iusist  UpOB 

a  release  covenanted  for,  only  by  strictly  performing  the  conditions  el 
the  bond  and  mortgage;  and  if  such  conditions  are  not  performed  upon 
which  the  release  was  to  be  made,  it  cannot  be  claimed  after  defianlL 
Id. 
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IQL  l3r  FatacLosuRE  Suit,  Plauvtiff  hat  so  Amskb  his  CoBfFLAiirr  after 
judgment,  but  before  it  ia  signed  and  filed,  and  without  notice  to  defend- 
ant, aa  to  set  ont  a  covenant  contained  in  the  mortgage  to  pay  eolicitor'a 
feea  to  the  mortgagee.    IcL 

11.  CoTENAKT  IK  MoBTOAox  THAT  Ts  Oasr  OF  FoRBCLOSUKB  the  mortgagor 
will  pay  to  the  mortgagee  solicitor's  fees,  in  addition  to  taxable  costs  in 
tha  smti  may  be  enforced  against  subseqaent  pnrchaaers  of  the  mortgage. 
Id. 

0aa  DowsBy  5;  BjBonaNT,  4;  Ezeoutionb,  14;  FrcrcniBS,  6;  laxsB,  2; 
Kboohaxui  iHSZBxnaarrs,  13,  14;  Pabxnxb8HIp,  *4;  PbooesSp  7. 

MUNICIPAL  OOBFORAnONa 
See  HiOHWAiB. 

MUBDEK. 
SeaCBDUNAL  Law,  12^-14. 

NAVIGABLE  BIVERS. 
See  PuBFBBSTiTBA;  Watsrooubsol 

NEQLIGENGK. 

L  Pabtt  d  Akswxbabui  vos  Such  Consbquxncbs  of  hib  UmiAWFUL  Aoxs 
AS  ABB  Natural,  and  may  be  foreseen  by  ordinary  forecast.  Ordinary 
eare  in  the  performance  of  an  act  depends  npon  the  sorrounding  ciream- 
atanoes.    8coU  ▼.  ffutUer,  642. 

S.  Obb  Who  Wavtoklt  or  Nbougbntlt  Causbs  Propxrtt  to  bb  Exposed 
TO  Danobr  which  he  -  knows  of,  or  in  the  exercise  of  ordinary  forecast 
and  prudence  may  foresee,  is  responsible  for  damages  resulting  there- 
from,  though  his  act  may  not  be  the  most  proximate  cause.     Id, 

S»  Nbouobnob — Caosb  not  bo  Remotb  but  What  Plaintiff  mat  Rb- 
OOVBB.  —  Def endaats  negligently  moored  their  boats  in  the  channel  and 
antranoe  to  the  locks  at  a  dam  upon  a  riyer,  so  that  the  boats  of  others 
ware  stopped  outside  and  exposed  to  the  current,  then  rapidly  rising) 
until,  by  its  force,  they  were  carried  over  the  dam  and  lost,  without  any 
fJMilt  of  the  owners:  Held,  that  it  was  error  in  the  court,  after  verdict  for 
plaintiflfiv  to  enter  judgment  for  the  defendants,  upon  the  reserved  point 
that  the  obatmction  of  the  channel  and  locks  was  a  cause  too  remote 
from  the  rise  in  the  river  and  increased  current^  which  was  the  proximate 
oanse  of  the  accident^  to  render  them  liable.    Id, 

4i  Nbgliobncb  —  ''Natural   Consbqubncb"   is   Qubshon   for  Jury. — 

Where  defendants  negligently  moored  their  boats  in  the  channel  and  en* 

trance  to  the  locks  at  a  dam  upon  a  river,  so  that  the  boats  of  others 

were  stopped  outside  and  exposed  to  the  current  then  rapidly  risings 

until,  by  its  force,  they  were  carried  over  the  dam  and  lost,  without  any 

fault  of  the  owners;  the  question  whether  the  defendanta  ought  not  to 

have  apprehended  that  their  unlawful  and  continued  obstruction  of  the 

entrance  to  the  locks  might  result  in  the  plaintiils'  boats  being  swept  by 

the  current  over  the  land  and  lost,  should  have  been  submitted  to  the 

jury;  because,  if  they  ought  to  have  known  tlie  dauger,  as  men  of  ordi- 

na>7  prudence,  and  persisted  in  maintaining  the  obstruction,  they  werl 

responsible.    Id, 

fu  DoOTBDfB  OF  Oauba  Proxixa,  non  Remota,  Spectatur,  discnssed    /dL 
▲v.  Dbg.  Vol.  LXXXIV-58 
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tt.  In  DrrBBHiNiiro  wHgnuER  NxoLioKifCB  on  Fabt  of  pLAnmir  a 
Proximatk  or  RxKOTBy  as  affecting  his  right  to  recover,  in  an  aetioa 
against  a  railroad  company  for  damages  for  killing  animals,  the  degrees 
of  negligence  (as  slight,  ordinary,  or  gross)  are  as  mnch  to  be  considered 
as  is  the  question  whether  his  contributory  negligence  was  proximate  or 
remote  in  the  sense  of  its  having  occurred,  or  of  his  being  present^  at  the 
time  of  the  alleged  injury;  and  it  would  be  error  for  a  court  to  instroek 
the  jury  that  "  proximate  negligence  is  ne^genoe  at  the  time  of  the  h;^ 
pening  of  the  injury  complained  of*;  that  "remote  negligence  is  thai 
which  does  not  occur  at  the  time  of  such  injury  ";  that  **  the  plaintiff  in 
suffering  his  animals  to  run  at  large  in  the  vicinity  of  the  railroad,  was 
only  guilty  of  remote  negligence  '*;  and  that  if  so^  and  if  the  dwfwidsat 
was  guil^  of  gross  negligence,  the  latter  was  liaUe  for  tiie  damage. 
Chicago  etc  R'y  Co,  v.  Oou,  756. 

7.  Lf  AcnoN  AOAiNST  Railroad  CoMPAirr  vor  DAXAasB  iob  Kiujuo 
Animals,  a  distinction  is  to  be  made,  in  determining  whether  plaintiff's 
negligence  would  preclude  his  recovery,  between  the  case  of  an  owner 
whose  cattle  escape  from  lus  inclosnre  and  stray  upon  a  railroad  against 
his  will,  and  that  of  one  who  voluntarily  permits  them  to  go  there,  or  to 
range  in  places  where  it  is  probable  that  they  will  do  sa    Id, 

8b  Whxrb  Passenger  on  Railroad  is  Injured  as  Result  of  Fact  that  he 
was  sitting  with  his  arm  projecting  out  of  the  ear  window,  it  is  a  quea- 
tion  for  the  jury  to  determine,  under  all  the  circnmstaaces  of  tiie  case, 
whether  he  was  guilty  of  negligence  in  respect  to  the  position  of  his  ann, 
so  as  to  bar  his  recovery  of  damages  for  the  injury;  and  it  is  not  error  in 
such  a  case  for  the  court  to  refuse  to  instruct  the  jury  that  if  the  injury 
was  sustained  by  reason  of  the  position  of  Ids  arm,  he  could  not  recover. 
Spencer  y,  Milwauhee  etc.  R,  R,  Co.,  758. 

1.  Agent  or  Servant  is  not  Liable  to  Third  Persons  for  his  negligence  at 
non-performance  of  duty,  in  the  absence  of  an  express  agreement  between 
them.  The  action  for  an  injury  so  occasioned  lies  against  the  principal 
alone.  This  rule  is  here  applied  to  the  unskillful  work  of  snb-c<mtrae- 
tors.     Bisaell  v.  Roden,  71. 

IjOl  Principle  that  Injury  to  One  Party  resulting  from  the  use  made  by 
another  of  his  own  property  constitutes  no  ground  of  action,  is  baaed 
upon  the  assumption  that  the  act  causing  the  injury  was  performed  in  » 
proper  manner,  with  the  exercise  of  proper  care  and  skill  on  the  part  of 
the  owner;  and  he  is  responsible  for  the  consequences  of  an  act,  lawful 
in  itself,  if  done  in  such  negligent  and  unskillful  manner  as  to  cause  aa 
injury  to  another.     Moody  v.  McClelland^  770. 

Sea  Common  Carriers,  9;  Railroads,  2;  Watercourse^  23w 

NEGOTIABLE  INSTRUMENTS. 

1.  Dub-bill  in  Following  Form:  "Due  to  J.  A.  N.,  three  hundred  dol* 
lars  in  Watertown  Railroad  stock,"  must  be  understood  as  an  agreement 
to  pay  so  much  of  the  stock  of  the  kind  described  as  will  amount,  at  its 
par  value,  to  such  sum  of  three  hundred  dollars;  and  the  measnro  of 
damages  for  failure,  by  the  maker  to  deliver  the  stock  on  demand,  is  the 
value  of  the  stock  at  the  time  of  such  demand,  with  interest,  ^o 
▼.  ndey,  742. 

I;  Party  may  be  Holder  or  Nbqotiable  Paper  iob  Value,  in  the 

of  the  commercial  rule,  although  he  has  not  parted  with  a  considnstUHi 
•qaal  to  the  face  of  the  paper;  but  it  seems  that  he  must  have  paid  fcr 
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the  paper  what  it  was  reaBonably  and  fairly  worth.    BaSejf  ▼.  SfiM^ 
885. 

t.  PBomssoBT  Note  hat  bb  Avoided  in  Toto  >or  Fraud,  in  the  handa 
of  the  payee,  where  the  maker,  who  was  an  illiterate  man,  signed  it 
after  it  was  read  over  to  him  as  bearing  a  different  and  less  rate  of  in- 
terest than  that  expressed  npon  its  face.     Stacy  v.  J?088,  604. 

4.  What  Constitutes  Due  I>ilioencb  in  Giving  Notice  of  Dishonor  of 
commercial  paper,  when  the  facts  are  ascertained,  is  a  question  of  law 
for  the  court,  and  it  cannot  be  submitted  to  the  jury  as  a  question  of 
fact.     Walker  v.  Sta8(m,  362. 

B.  Notice  of  Dishonor  of  Commercial  Paper  Properly  DniBcrRD^  and 
pat  into  the  post-office  seasonably,  is  in  itself  due  diligence  or  construct- 
ive  notice  to  the  party  addressed,  although  it  never  reaches  him,  where 
the  parties  reside  in  different  places.    Id, 

tt.  Notice  of  Dishonor  Sent  bt  Mail  should  be  Directed  to  Drawer 
OR  Indorser's  Residence  or  place  of  business,  if  either  is  known  to  the 
holder  of  the  paper,  or  upon  diligent  inquiry  ean  be  ascertained;  and  if 
neither  is  known  nor  can  be  found,  the  law  dispenses  with  notice.    Id, 

7.  Notice  of  Dishonor  mat  in  All  Cases  be  Sent  to  Place  Pointed 
OUT  BY  Drawer  or  Indorser,  and  in  general  will  be  sufficient,  both 
in  reference  to  himself  and  parties  who  stand  behind  him  on  the  paper. 
Id, 

flL  Fact  that  Drawer  or  Indorser  €k>Es  to  Distant  City  on  Tempo- 
rary Business  which  occupies  him  there  for  three  weeks,  without  any 
explanation  as  to  the  mode  of  doing  the  business,  or  of  his  relations  to 
the  post-office  there,  does  not  make  such  city  his  place  of  business  within 
the  commercial  rule  relative  to  directing  notice  of  dishonor.     Id. 

I.  Where  Coal  Company  Indebted  to  Bailroad  Corporation  Makes 
Notes  Which  Latter  Indorses  and  procures  to  be  discounted,  if  the 
notes  are  given  to  apply  on  the  indebtedness,  they  become  the  property 
of  the  railroad  company,  and  in  transferring  them  it  occupies  the  posi- 
tion of  an  ordinary  indorser;  but  if  the  notes  are  not  given  to  apply  on 
the  indebtedness,  then  they  are  made  for  the  accommodation  of  the 
railroad  company,  and,  after  their  discount,  the  railroad  company  is  the 
principal  debtor,  and  the  coal  company  its  surety.  OleoU  v.  Tioga  R,  R. 
Co.,  298. 

10.  Single  Seal  Appended  to  Notary's  Certificatb  of  TBorEtrt  is  Suf- 
JidSNT  Authentication  of  his  certificate  beneath  the  seal,  and  of  the 
service  of  notice  of  non-payment,  on  the  same  page.    Id. 

lis  One  Who  Really  Stands  upon  Bell  or  Note  in  Relation  of 
Surety  to  Another  Party  on  Same,  though  not  in  position  on  the 
paper  to  signify  it,  so  that  the  true  relation  be  known  to  the  holder  of 
the  paper,  may  avail  himsei^  at  law  and  in  equity,  of  every  equitable 
discharge  which  properly  grows  out  of  that  relation.  Shdton  and  TuUlt, 
TnuUea^  v.  Hurd,  664. 

12.  Diboharob  of  Indorser — Agent  Who  Indorses  Bill  to  Principal— 
Judgment  against  Agent  as  Indorsee,  how  Discharged. — Defend- 
ant^ as  agents  received  a  bill  of  exchange  in  payment  of  goods  of  prin- 
dpal,  which  he  had  sold,  and  indorsed  the  bill  over  to  his  principal.  The 
latter  afterwards  indorsed  the  bill  over  as  collateral  security  to  plaintiffs, 
who  had  knowledge  of  the  relation  in  which  defendant  had  acted.  The 
faOl  went  to  protest^  and  plaintifb  sued  defendant  as  first  indorser,  and 
fsoorsiKsd  judgment  against  him.    Phuntiffs  afterward,  in  the  settlement 
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of  aa  aoeoont  with  defencUnt's  principals,  sorrendered  the  bill  to  tiiom. 
Hddf  that  by  this  surrender,  plaintiffs'  title  to  the  bill  ceased;  and  as  d^ 
fendant  was  not  liable  to  prior  indorsers,  and  as  his  principals  oould  not 
aet  up  the  bill  against  him,  he  was  discharged;  that  the  judgment  bar- 
ing been  obtained  with  notice,  it  was  also  extingniahed,  and  that  this  de- 
fense could  be  made  to  it  in  the  hands  of  an  assignee,  who  must  taka  it 
subject  to  all  equities  which  existed  between  the  parties  to  it  at  the  tima 
of  the  surrender.    Id. 

IS.  Bona  Fidb  Holder  iob  Valux  or  Norx  Ssoubsd  mr  Mobtoaox  tvana- 
f erred  before  due,  and  without  notice,  holds  such  note  free  of  any  equita- 
ble def enaes  which  may  have  existed  against  the  handa  of  the  firat  holder. 
Orotby  v.  Rovb,  720. 

14  Whxbs  Cospobatzon  Holds  Notb  Sioubxd  bt  MoBiaAOB,  and  ez»» 
eutea  its  negotiable  bond  to  a  third  party  payable  to  him  or  bearer,  and 
attaches  the  note  to  it,  reciting  in  the  bond  that  they  thereby  transfer  the 
note  and  mortgage  to  such  third  party  as  security;  and  that  both  ahonld 
be  transferable  only  in  connection  with  the  bond,  — this  ia  a  soffieient 
indorsement  of  the  note  within  the  law  merchant  to  pass  the  legal  titla. 
Id. 

15.  Patxb  or  Negotiable  Note  mat  Tbansteb  the  title  without  aaauming 
the  technical  liability  of  an  indorser  or  guarantor.  VRm  name  of  the  payee 
on  the  paper,  with  intent  to  pass  the  title,  has  that  effect,  whatever  may 
be  the  nature  or  fate  of  the  balance  of  the  contract.    Id. 

1ft.  Patxb  Mat  Indobse  without  Reooubse,  and  thus  transfer  the  l^gal 
tiUe  to  a  negotiable  note,  though  he  assumes  no  responsibility.    Id. 

17.  Patxb  mat  Tbansiteb  Tlttlr  To  Negotiable  Note  by  guaranty  of  pay- 
ment or  collection  placed  on  the  back  or  attached  to  the  note,  and  erea 
though  he  fail  to  bind  himself  as  guarantor  by  not  complying  with  tha 
statute  of  frauds,  still  the  tide  will  pass.    Id. 

18.  Legal  Title  to  Negotiable  Note  may  be  transferred  by  guaranty  aa 
well  aa  indorsement,  and  when  transferred  by  guaranty,  it  remaina  ne- 
gotiable.   Id. 

\%*  Ikdobsemeitt  or  Negotiable  Note  may  be  made  on  another  paper  at- 
tached to  and  made  a  part  of  the  note,  and  called  an  allonge^  whenever 
such  indorsement  is  required  either  from  necessity  or  ccmveniance,  and  il 
ia  not  necessary  that  there  must  be  a  physical  impossibility  to  write  the 
indorser's  name  on  the  original  paper.    Id. 

8aa  CoBPOBATioNB,  9-12,  14;  Mobtgaobs^  7;  Tbubub^  4;  Wabbhoobbmbl 


NON-SUIT. 
See  Plxadino  abd  PBiono^  10^  11. 

NOnCB. 

KonoB,  What  is.  — Whatever  will  put  a  purchaaer  upon  inquhrx,  and  lead 
to  knowledge,  is  notice.  He  is  bound  to  make  inquiry  where  there  ia 
anything  that  would  lead  a  prudent  man  to  make  it,  and  he  ia  therefore 
presumed  to  have  known  all  that  inquiry  would  have  revealed  to  him. 
Q&mm  V.  Wwilow,  652. 

flSaa  AaxMor,  7;  Gommob  Cabbibbs,  8,  12;  Pabtnebshif,  %  7;  Sujuriibip. 
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KUISAKCE. 

Fabtt  Who  SumBs  SPBCXiL  iKJxntT  rsoM  Pubuo  KmsAirai  la  ttitiikd 
to  havtt  it  restrained  by  injunction.    MUhau  v.  Sharp,  314. 

See  PSBSCRIPTION,  3;  WATBROOX7B8BS,  6,  17. 

OFFICE  AND  OFFICERS. 

XftAVBAOnON  DOSS  NOT  AMOUNT  TO  CORRtTFT  AORESMBNT  VO  BOT  AND  SklXt 

OmcE,  whereby  sheriff  appoints  a  person  as  deputy  to  do  all  the  boaineM 
of  sheriff  arising  at  a  particular  place,  in  consideration  of  the  fact  that 
the  latter  shall  receive  as  his  own  all  fees  and  emoluments  ariaing  from 
aach  bnsineas.    Addington  ▼.  Sexton,  745. 

See  Elkctions;  Shxhxvib. 

PARDONS. 

L  Pardon  is  Act  or  Merb  Grace,  and  is  not  founded  on  any  preliminary 
steps  that  furnish  legal  merits  or  a  legal  title  to  it.  Commonwealth  t. 
Holloway,  431. 

S.  Intention  ov  EzsounvE  to  Grant  Pardon  can  have  No  Legal  Force 
until  carried  into  completed  act.  The  completed  act  is  the  charter  of 
pardon  and  delivered.     Id, 

Z,  Delivery  op  Pardon  to  Warden  op  Prison  is,  bt  Usaoe,  Prdca 
Facie  Equivalent  to  Delivert,  or  is  a  constructive  delivery  to  the 
prisoner,  but  it  may  be  proved  no  delivery,  by  circumstances  that  are 
inoonsistent  with  the  intention  to  deliver  it.     Id. 

4.  Pardon  Procured  bt  Faue  and  Forged  Representations  and  papera 
ia  void.     Id. 

9k  Where  Governor  Issues  Pardon  on  Faith  op  Forged  Letters  from 
the  war  department  asking  for  a  pardon,  and  stating  that  the  prisoner  ia 
wanted  for  a  secret  pubUo  service,  and  puts  it  into  the  hands  of  the 
United  States  marshal,  to  be  delivered  to  the  prisoner  on  his  performanoe 
of  the  service,  and  by  the  marshal  delivered  to  the  warden  of  the  prison, 
in  order  to  obtain  the  release  of  the  prisoner,  —  this  is  not  a  delivery  of 
the  pardon,  notwithstanding  the  custom  in  Pennsylvania  to  deliver  par- 
dons to  the  warden  of  the  prison,  to  keep  as  his  voucher.  And  even  if 
this  were  a  delivery,  the  fraud  in  obtaining  the  pardon  would  have 
avoided  it,  although  it  waa  shown  that  the  prisoner  had  no  hand  in  per- 
petrating the  fraud.    Id, 

PARENT  AND  CHILD. 
See  Mastxe  and  Servant,  2. 

PARTNERSHIP. 

1.  CoirrRAcr  Constitutes  PARXiBfl  thereto  Partners,  where  EPTEOf 
thereop  is  to  entitle  each  to  a  participation  in  the  profits,  and  to  render 
each  liable  for  his  share  of  the  losses;  and  such  is  the  effect  of  an  agree- 
ment, and  the  parties  thereto  become  liable  as  partners,  whereby  one  L. 
agrees  to  lease  to  W.  &  T.,  for  eleven  months,  a  steam  saw  mill  in  which 
the  latter  are  to  make  certain  improvements  and  repairs,  and  to  run  the 
mill  with  due  diligence,  L.  to  advance  one  thousand  dollars  for  making 
anoh  improvementa  and  repairs,  and  to  bear  one  third  of  the  expense  of 
tba  aama  above  that  anm,  the  lumber  when  manufactured  to  be  shipped 
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to  Chicago,  to  some  one  whom  L.  designates,  to  be  sold,  and  the 
after  paying  freight  to  be  applied  as  follows:  seventy-fiye  cents  per  M. 
to  be  paid  to  L.,  on  account  of  rent  of  the  mill;  one  dollar  and  seventy- 
five  cents  per  M.  to  be  paid  to  W.  &  T.  as  expenses  of  mannfaotoring  the 
lumber;  from  the  reaidne,  L.  to  be  paid  any  expenses  made  by  him  for  logs 
to  stock  the  mill,  with  interest;  and  after  all  expenses  for  logs,  and  for 
mannfactnring,  shipping,  and  selling  the  Inmber  are  paid,  W.  &  T.  are 
to  pay  L.  one  fonrth  of  the  net  proceeds  of  the  business.  WhUmeif  t. 
LwUngtan,  734. 

5.  Pabtnkb  Alone  jb  Liable  upon  All  Contbaois  Made  by  HimbkTjF  ufov 

HI8  Own  ESzolusivb  Cbedit;  and  the  partnership,  although  the  coatnct 
is  for  their  proper  use  and  benefit^  or  is  applied  thereto,  will  in  no  man- 
ner be  liable  therefor.    North  Penn.  Coal  Co.*»  Appeal,  487. 

Z,  Collateral  Seourttt.  —  Where  there  is  no  antecedent  debt^  and  the  bond 
of  one  partner  is  taken,  at  the  time  money  is  loaned  to  a  partnership,  as 
the  consideration  for  loaning  the  money,  it  can  hardly  be  treated  as  a 
collateral  security.  It  must  be  considered  as  all  one  transaction,  and  the 
bond  is  the  only  security  contemplated  in  the  absence  of  strong  and  posi- 
tive evidence  to  show  an  agreement  to  the  contrary  by  all  the  partieSb 
Id. 

4.  Where  Partner  Borrows  Monet  and  Gives  his  Own  Sbcuritt  for  It, 
it  does  not  become  a  partnership  debt  by  being  applied  to  partnership 
purposes.     Otherwise,  however,  if  there  be  a  dormant  partner.     Id, 

6.  Where  Partner  Buys  Real  Estate  in  his  Own  Name  and  Gives  his 

Individual  Bonds  and  Mortgage  in  Part  Payment  therefor,  the 
firm  is  not  liable  to  the  seller  for  the  unpaid  purchase-money,  though  it 
appears  by  the  firm  books  that  the  land  was  bought  on  firm  account,  and 
a  declaration  of  trust  was  afterwards  executed  by  the  purchaser,  but  not 
recorded,  declaring  that  the  money  paid  was  partnership  funds,  and  that 
the  land  was  held  by  him  in  trust  as  partnership  property.  Id. 
ft.  Priority  of  Partnership  Creditors  over  Vendor  of  Purchasing  Part- 
ner. —  Where  a  partner  buys  real  estate  upon  his  own  individual  security, 
but  asserts  that  it  is  partnership  property,  and  his  firm  fails  and  the  land 
is  sold  by  their  assignee,  the  partnership  creditors  alone  are  entited  to 
share  in  the  proceeds,  and  not  the  vendors,  who  can  claim  only  against 
the  purchasing  partner.     Id. 

7.  Continuous  Dealings  between  Partnership  and  Distant  (Jorresfokd- 

ENT  for  some  time  entitles  the  latter  to  actual  notice  of  the  dissolution  ol 
the  former,  to  avoid  a  liability  of  all  the  members  of  the  firm  for  subse- 
quent dealings  carried  on  by  one  of  the  partners  in  the  name  of  the  firm, 
although  without  the  knowledge  or  consent  of  the  late  partners.  £Ae|A 
felin  V.  Stevens,  355. 
81  Publication  of  Dissolution  of  Partnership  in  Local  Newspaper  n 
NOT  Actual  Notice  of  such  dissolution  to  a  distant  correspondent  of  the 
firm,  nor  is  it  evidence  from  which  actual  notice  could  be  inferred.    Id, 

See  Fraudulent  Conveyances,  2,  3;  Insurance,  21,  22,  25,  20. 

PARTY-WALLS. 
AflnoN  on  Case  is  Proper  Remedy  by  one  tenant  in  common  of  a  party^ 
wall  against  his  co-tenant,  where  an  injury  to  the  wall,  and  the  hoose  ol 
the  plaintifiE^  of  which  it  forms  a  part,  haks  been  occasioned  by  the  negii- 
gent  and  unskillful  manner  in  which  his  co-tenant  has  made  an  ezoava- 
tion  on  his  own  lot.     Moody  v.  McClelland,  770. 
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PERPETUITIES. 
See  Trusts,  8»  9. 

PLEADING  AND  PRACTICE. 

I.  OouBT  MAT  Amend  Plxadinos  bt  Iksertino  Corrbct  Namb  of  defend* 

•at»  either  before  or  after  judgment.    Parry  v.  Woodaon^  51. 
S.  "PhAisnwF  MAT  Amend  his  Pleadings  by  striking  ont  the  wrong  name 

and  inserting  the  correct  name  of  defendant.     Id, 
Z,  Complaint  Which  Brietlt,  yvt  Clbarlt,  Sets  Forth  the  grievanoet 

of  which  the  plaintiff  complains,  is  sufficient  onder  the  Alabama  code. 

Clark  d:  Co,  v.  Ooddard,  777. 

4.  Averment  that  Statements  in  Bill  Which  is  not  Vsritied  are  made 

upon  information  and  belief,  though  unnecessary  and  inappropriate,  con- 
Btitutes  no  ground  for  demurrer.     Marsh  v.  Martha  164. 

5.  Objection  not  Made  in  Lower  Court  will  not  be  entertained  on  appeal. 

Htndridaon  v.  St.  Lotds  etc  R.  R,  Co,,  76. 

6.  When  Exceptions  are  not  Properlt  Taken,  Thet  should  be  Disbs- 

oarded.  Such  as,  where  they  are  not  presented  in  due  order  of  plead- 
ing,  or  where  they  are  intermingled  in  the  replication  with  averments 
and  allegations  of  facts,  so  that  it  is  difficult  for  the  court  to  act  upon 
the  one  without  reference  to  the  other.     Baker  v.  Clepper,  591. 

7.  Verdict  op  Jurt  must  be  Held  to  be  Conclusivb,  where  the  iasuei 

were  fully  and  /airly  submitted  to  them,  and  there  was  evidence  to  sup- 
port it.     Id. 
t.  Where  Grounds  of  Objection  to  Question  Asked  Wftness  are  not 
Pointed  out  or  urged  to  the  judges  at  the  trial,  they  will  not  be  consid* 
ered  by  the  appellate  court     Rawlg  v.  Am.  M,  L.  Ins.  Co.,  280. 

9.  Objection  to  First  of  Series  of  Scccessive  Questions,  if  improperly 

overruled,  may  be  regarded  as  going,  not  merely  to  the  first  question, 
but  to  the  others  which  sprang  naturally  from  it,  and  the  party  will  be 
allowed  the  benefit  of  his  exception  as  to  the  whole.  Barton  v.  Kane,  728. 
IOl  If  after  Denial  of  Motion  for  Nonsuit,  Defendant  Himself  Sup- 
plies EiviDENCE,  upon  the  absence  of  which  his  motion  was  founded,  the 
judgment  will  not  be  reversed  because  the  nonsuit  was  improperly  re- 
fused.    Id, 

II.  Nonsuit  will  be  Set  aside  on  Exception,  in  a  proper  case,  although 
the  plaintiff  did  not  expressly  request  that  the  evidence  be  submitted  to 
the  jury.     Sheldon  v.  Atlantic  Fire  and  Marine  Ins.  Co.,  213. 

12.  Presumption  will  not  be  Made  that  Court  Guanoed  its  Opinion 
AS  to  Admissibilitt  of  Evidence,  and  made  a  different  ruling  upon  it 
in  the  charge,  where  objection  was  made  to  the  evidence  when  offered, 
and  the  court  admitted  it,  but  the  case  was  submitted  to  the  jury  by  a 
charge  to  which  no  objection  was  taken.     ]Vood  v.  Willard,  659. 

13.  It  is  Error  for  Ck)URT  to  Annex  to  Charge  of  Jury  Properly 
Aeked,  a  material  qualification  not  required  nor  authorized  by  the  evi- 
dence given  before  them  at  the  trial     Walker  v.  Steiwn,  3G2. 

14.  Omission  of  Court  to  Charge  on  Any  Particular  A^ipect  of  Law 
of  a  case,  where  it  does  not  necessarily  present  itself,  is  not  error  in  the 
tbeence  of  a  request  to  notice  it,  if  sucli  omission  does  not  mislead  the 
jury  in  investigating  the  main  question  in  the  case.   Mullen  v.  Wilson,  461. 

10.  Oharoe,  Which  Assumes  that  Rule  of  Law  is  established  from  certain 
HctB,  when  such  result  does  not  necessarily  follow,  is  erroneous,  dark 
dfr  Co.  V.  Ooddard,  111. 
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1ft.  Paktt  Who  has  Failed  to  Ask  Court  to  Sitpflt  OmsnovB  nr  m 
Chaboe  GAK170T  CouPLAiM  that  the  mstnictions  given  to  the  jury  did 
not  indicate  to  them  all  of  the  facts  upon  which  they  should  have  paand; 
but  where  a  charge  on  the  requisites  prescribed  by  statute  for  the  execn* 
tion  of  wills  omitted  some  of  the  requisites,  and  the  omifwnans,  when  con- 
sidered in  connection  with  the  evidence,  appeared  to  have  the  effect  of 
authorizing  the  jury  to  conclude  that  they  were  unnecessary,  the  omiision^ 
are  error,  although  the  adverse  party  did  not  ask  the  court  to  supply  tbe 
omissions  in  its  charge.     Tynan  v.  Paschal,  619. 

17.  Pasty  oannot  Ck>MPLAiK  of  Failu&e  of  Ck>UBT  to  Giye  Jukt  In* 
STKUonONB  which  he  has  neglected  to  ask;  but  this  rule  does  not  apply 
where  the  charge  given  by  the  court  upon  the  questions  involved  ia  itnll 
erroneous.     ChambUe  v.  Tarbox,  614. 

18.  Party  Who  has  Chosen  his  Forum  and  Remedy  must  Aoceft  the 
decree  with  all  the  efficacy  it  has  in  such  a  remedy  and  in  that  fomm. 
City  qf  Philadelphia  v.  OirardCa  Jlexn,  471. 

19.  Rehkabino  is  Proper  Remedy  for  Urqing  Omitted  Argument  upon 
consideration  of  court,  where  it  was  not  presented  before  the  decree^  and 
was  afterwards  thought  to  be  important.    Id, 

SO.  Findino  that  Proposed  Railroad  '*will  be  specially  injurious  to  the 
property  of  the  plaintiffs,  and  other  property  similarly  situated,"  must 
be  construed  to  mean  that  the  railroad  would  be  specially  injurious  to 
the  property  of  each  of  the  plaiutifEs  in  severalty,  and  in  like  manner 
specially  injurious  to  the  separate  property  of  others  similarly  situated; 
and  that  although  the  cause  of  the  injury  would  be  common,  the  special 
injury  to  each  would  be  several  and  direct,  and  not  merely  consequential. 
MUhau  V.  Sharp,  314. 

21.  Judos  Who  is  Satisfied  that  He  is  Legally  Disqualified  to  act  a 
a  case  ought  not  to  wait  until  the  parties  object  to  him,  but  should  refosa 
to  hear  the  cause  by  an  entry  on  the  docket  that  he  does  not  sit  in  th« 
case.    Mo8e9  v.  JuUan,  114. 

22.  Party  DEsnuNo  to  Object  to  Judge  on  Ground  of  DisQUAunOATioif 
may  make  his  objection  by  a  petition  to  the  court,  setting  forth  the  fact* 
on  which  he  relies,  and  requesting  that  the  judge  do  not  sit  in  the  case; 
and  if  the  facts  are  unquestioned,  the  judge  may  cause  the  entry  to  bo 
made  that  he  does  not  sit;  but  if  the  facts  alleged  are  not  admitted  by 
the  judge,  or  are  denied  by  the  adverse  party,  it  is  the  duty  of  the  party 
objecting  to  lay  before  the  court  the  proof  of  their  truth,  upon  which  tho 
other  judges,  if  others  are  present,  will  decide,  or  the  judge  or  justice,  if 
alone,  will  decide.    Id, 

28.  Judge  Recused  on  Ground  of  Disqualifigation,  Who  is  Sole  Judge 
Present  at  Term,  may  make  all  such  orders  as  are  merely  fonnal,  or 
necessary  for  the  continuance  of  the  cause  to  a  future  term,  at  which  a 
qualified  judge  may  be  present.    Id, 

Si,  Party  Recusing  Judge  is  Bound  to  Make  his  Objection  before  Is- 
sue Joined,  and  before  the  trial  is  commenced,  if  the  facts  are  known  to 
him,  otherwise  he  will  be  deemed  to  have  waived  the  objection,  in  casst 
where  a  statute  does  not  make  the  proceedings  void;  and  after  trial  com- 
menced, his  objection  will  not  be  listened  to,  unless  it  is  shown  afiirm*- 
tively  that  he  was  not  aware  of  the  objection,  and  was  in  no  fault  for  not 
knowing  it.    /dL 

I6i>  Waiver  of  Objbciion  to  Disqualified  Judge  mat  bb  Made,  where  a 
statute  does  not  forbid  it,  by  a  joint  application  by  both  parties  to  the 
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Judge,  raggesting  fhe  ground  of  recoaation,  ezpresaly  inMng  fhe  objeo- 
tion,  and  reqiierting  him  to  proceed  in  the  eaiue.    Id, 

ML  Waitxb  ov  OBJionoN  to  Disqxtalifixd  Jitdoe  mat  vm  Ikiebrxd  against 
a  plaintiff  who  brings  his  oanse  before  a  judge  who  is  known  to  him  to 
be  disqualified  to  try  it;  and  against  a  defeL.danty  who,  knowing  the  ex- 
istence of  jnst  gronnds  of  recnsation,  appears,  and  withoat  objecting, 
olfers  defenses  in  the  cause,  either  dilatory  or  peremptory;  but  a  party 
who  has  once  properly  declined  the  jurisdiction  of  a  judge  will  not  be 
deemed  to  have  waived  it  by  any  subsequent  defense.    Id, 

f7.  Recusation  ov  Judge  does  not,  at  Commok  Law,  Avfect  Jurisdio- 
Tiox,  but  is  merely  ground  to  set  aside  the  judgment  on  error  or  appeal, 
except  in  cases  of  inferior  tribunals,  where  no  writ  of  error  or  appeal 
lies.     Id, 

fSw  Judge  d  BisQUALonED  vbom  Sirruio  in  Case  in  Result  of  WmoH 
He  is  Intebestted.    Id. 

t9L  Relationship  ob  AmNrrr  to  Eithsr  Pabtt  in  Interest  disqualifies 
judge.    Id, 

iOi  Frisndlt  ob  Hostile  Relations  Ezistino  hei'weem  Judge  and  One 
OE  Pabties  to  action,  may  be  good  ground  of  recusation.    Id, 

81.  AonNo  AS  Advocate  A2n>  Giving  Counsel  in  Matteb  is  good  cause 
of  disqualification  of  a  judge,  in  a  case  arising  out  of  such  matter  after 
his  appointment  as  judge.    Id, 

12.  To  Advise  as  to  Fobm  or  Will  ob  its  Execution  is  to  Act  as 
CkyuNSEL  and  advocate  as  to  such  will,  and  will  disqualify  one  from  sit- 
ting as  judge  upon  the  probate  of  it  under  a  constitutional  provision 
that  no  judge  or  register  of  probate  shall  be  of  counsel  or  act  as  advocate 
in  any  probate  business,  which  is  pending,  or  may  be  brought  into  any 
ooort  of  probate  in  the  county  of  which  he  is  judge  or  register.     Id, 

SSL  DlBQUALHTED    JUDQE  DOES    NOT    BECOME  COMPETENT  PBOM   NSCESSITT; 

whatever  is  necessary  to  be  done  to  preserve  the  rights  of  parties  may 
be  justified  by  necessity,  such  as  to  order  the  case  to  be  continued  or 
transferred  to  another  tribunal;  but  it  can  never  be  necessary  for  a  judge 
who  is  disqualified  to  assume  to  determine  a  case  which  the  law  presnmee 
he  may  probably  decide  wrongly.    Id, 

WL  Judge  oe  Fbobate  Coubt  should  Revusb  to  Pboobed  in  a  case  wherein 
he  is  disqualified,  and  the  party,  by  an  appeal,  may  carry  the  case  to  a 
higher  court  where  such  decrees  may  be  made  as  justice  to  the  parties 
may  require.    Id, 

SS.  When  Justice  oe  Peace  Declines  to  Act  because  op  DisQUALmoa- 
tion,  the  case  is  at  an  end,  and  the  plaintiff  must  commence  his  case 
anew  before  a  justice  against  whom  no  just  cause  of  exception  exists^ 
because  no  appeal  can  be  taken  in  a  justice's  court,  except  from  a  judg- 
ment.   Id. 

50.  Will  IXbawn  bt  Judge  op  Pbobate  is  not  Void  though  the  law  pro- 
hibits him  from  drawing  will,  since  the  will  may  be  proved  without  ref  • 
erence  to  any  illegal  acts.     Id. 

51.  Pabtt  to  Action  cannot  Object  to  Appbarance  op  Opposite  Pabtt 
BT  Attobnet  because  such  attorney  has  not  procured  an  attorney's 
license  from  the  United  States  Government.  This  is  a  matter  for  the 
consideration  of  the  proper  ofScers  charged  with  the  duty  of  collecting 
the  revenue  therefrom,  but  does  not  affect  the  jurisdiction  of  the  courts 
or  state.     Uarrington  v.  Edwards^  768. 

See  Cbiminal  Law,  17,  18;  Ejbctmknt;  Equttt;  Evidence;  Lis  Pendens; 

liABBIAOEANDDrrOBCE;  MOBTOAGES,  15;  RePEBEES;  TbBSPASS;  TBOVEBi 
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POWERS. 
See  AoEHOY,  2;  Mabried  Woman,  12;  18. 

PRESCRIPTION. 

L  Fact  that  Dam  has  bxen  Maintainsd  at  Csbtadt  Hkioht  iqr  TwBnrff 
Tbabs  would  not  confer  upon  its  owner  a  prescriptive  right  to 
it  at  that  height,  and  thereby  flow  lands  which  have  not  in  fact 
flowed  for  so  long  a  period;  and  it  would  be  erroneous  for  a  court  in  mdk 
.  a  case  to  instruct  the  jury  that  if  such  dam  had  been  maintained  at  a 
uniform  height  and  head  for  twenty  years,  and  had  not  flowed  the  plain- 
ti£b'  lands  for  the  first  ten  years  of  that  time,  and  afterwards  said  lands 
were  overflowed,  the  presumption  would  be  that  the  flowage  had  been 
produced  by  other  causes  than  the  dam,  %nd  that  the  proprietor  of  the 
dam  would  not  be  liable;  but  it  would  be  a  question  of  fact  for  the  jorj 
to  determine  whether  the  subsequent  flowage  of  the  land  was  caused  by 
the  maintenance  of  such  dam.     SmU/i  v.  Jitiss,  739. 

SL  Tttls  bt  Pbbscriftion  is  Mere  Presumption  Made  bt  Law  upon  a 
given  state  of  facts  in  furtherance  of  public  policy,  or  to  acoomplish  the 
ends  of  justice.  It  does  not  depend  upon  the  actual  belief  of  the  fact 
presumed  for  its  support.  Hence,  he  who  invokes  the  aid  of  the  court  to 
sustain  such  a  title  must  show  a  concurrence  in  his  favor  of  all  the  trndrn 
necessary  to  constitute  it,  or  authorize  the  court  to  presume  the  fad 
which  it  was  incumbent  upon  him  to  establish.  Rhodes  v.  WhUAead^ 
631. 

Z,  BxoBT  to  Nuisance  cannot  be  Acquired  bt  Prescriftiov.    Id, 

See  Mobtqages,  6;  Servitudes;  WATBROOURass,  16. 

PRINCIPAL  AND  A0ENT. 

See  Aqenct. 

PROCESS. 

L  OmoiAL  Reixtrn  Duly  Made  upon  pRocEaa  bt  Sworn  Oftiokr  is 

elusive  of  the  facts  therein  stated,  until  vacated  or  set  aside  by  due 
of  law,  as  between  the  parties  and  privies  to  the  suit  and  others 
rights  are  necessarily  dependent  upon  it;  but  sjb  to  all  other  persoDfl^ 
such  return  is  prima /ode  evidence  only  of  the  facts  stated  in  it^  and  soIk 
Jeot  to  be  disproved*     PIulltp$  v.  Bboell,  373. 

2.  Privies  Who  are  Concluded  bt  Official  Return  Made  upon  Piu>> 
CESS  by  sworn  officer  are  those  whose  privity  would  enable  them  ta 
maintain  an  action  against  the  officer  for  a  false  return  to  such 
Id. 

S.  Officer's  Return  of  Service  of  Process  uton  Truster  ov 

Defendant,  by  leaving  "at  his  dwelling-house"  a  true  and  attested  oop]f 
of  the  writ,  is  a  sufficient  return  under  a  statute  requiring  such  copy  to 
be  left  "at  the  last  and  usual  place  of  abode "  of  the  trustee.     Bmoe  r 
ClotUman^  111. 

4.  Process  Served  on  Defendant  bt  Wrong  Name  is  as  effectually  served 

as  if  served  on  him  by  his  right  name;  and  if  in  such  case  judgment  is 
taken  against  him,  it  is  as  binding  as  if  rendered  against  him  by  his  rij^t 
name.    Parry  v.  Woodson,  51. 

5.  Act  of  1861,  Stattno  Civil  Process  AOAiNfirr  Ant  Person  in  Sbrviob 

OF  State,  or  of  the  United  States,  for  the  term  of  such  seniosb 
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iUtty  days  ttMrMfter,  is  ocmstttational,  the  stay  being  for  a  dsfinito  and 
not  nnreaBonablo  time,  oonridering  the  exigencies  of  the  goveniment  al 
the  time  when  it  was  passed,  and  the  fact  that  the  statute  ol  limitatiooa 
in  faror  of  the  soldier  was  by  the  act  suspended  during  his  exemption 
from  prooess.    BreUenbach  ▼.  Bushf  442. 

C  Act  ov  1861  Gives  but  Oks  Stat»  to  bi  CoifPUTSD  moif  Tm  ov  Quai- 
HAL  MusTKB,  and  a  re-enlistment  would  not  renew  it.     Id. 

!•  Imwjlbi  Fafias  Sur  Mortoaqb  is  Pbooess  within  the  meaning  of  the 
stay  Uw  of  Apnl  18, 1861.    I<L 

C  LiGISLATimi  MAT  SlTPSBADD  LeOAL   StAT  TO  PRIOB  OnE  VoLUNTABILT 

Givxir  by  the  creditor.    Id, 
See  DuBiBB,  3|  Ezicunoir8»  17;  Judgments,  6;  BEFLEvra,  2,  8. 

PUBLIC  LANDS. 
See  AjywBSB  Possessiox. 

PURPRESTUBK 

1.  Gbd  ob  Pieb  Ebboted  nr  Watbbs  of  Pubuo  Habbob  n  Pubfbbstubb 
and  per  ae  a  nuisance,  imless  the  party  erecting  it  is  authorised  to  do  so^ 
at  that  place,  by  some  power  competent  to  confer  the  authority;  and 
therefore,  in  such  case,  evidence  is  not  admissible  to  prove  that  it  is  not 
and  would  not  be  an  actual  nuisance,  and  would  not  injuriously  interfere 
with  or  affect  the  navigation  of  the  harbor.     People  v.  VanderbUt,  351. 

J.  New  York  Aot  of  March  27,  1821,  "To  Provide  for  Expense  of  Ex- 
tendikq  Battxrt  in  the  city  of  New  York,"  etc.,  did  not  authorise  the 
city  common  council  to  pass  a  resolution  empowering  a  person  to  erect  a 
pier  in  the  line  of  such  extension,  but  for  private  objects,  and  not  for  the 
purpose  of  such  extension.    Id, 

t.  Remedy  to  Prevent  Erbction  of  Purprbstubb  and  Nuibaiiob  in  a  bay 
or  navigable  river  is  by  an  injunction  at  the  suit  of  the  attoBm^-general. 
Id. 

QUO  WABBANIO. 
See  Elbotionb^S,  S. 

RAILBOADa 

J«  UflB  OF  RAn.BOAT)  Tbaok,  Cutting,  ob  EMBAjnomn;  Bbuoomm  Kxauj' 
siVBLT  TO  CoMPAKT,  cxccpt  where  publio  wAys  eroas  it.  PkUadeipkSa 
and  Bead,  B.  B.  Co.  v.  HurnmeU,  467. 

X  Railboad  Company  is  not  Liable  fob  Injuby  to  PsBaoH  on  its  Road 

where  he  had  no  right  to  be,  unices  want  of  ordinary  oare  on  the  part  ol 
the  company  is  affirmatively  shown.    Id. 

«8ea  Common  Carriers;  Corpopations,  5,  6,  9-14;  Hiohways;  Neouobngb» 

6»  7;  Pleadino  and  Pbagtiob,  20l 

« 

REALTY. 

1.  Absolute  DoanNioi^  of  Proprietor  over  his  Land  to  Cintxb  <v 
Eabtb  »  Restrained  by  the  maxim.  Sic  utere  tuo  tU  alietmm  nofi  fodoii 
Hatdeman  v  Bruebftartj  511. 

ii  RiOHTFUL  UsB  OF  One's  Land  MAY  Caubb  Damaob  to  aaotfasr  withooft 
any  legal  wrong.    Id. 
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t.  Aor  Dove,  GAimiro  Dahaob  Whiob  Law  will  Rknubm.  mart  not  oa^y 
be  hurtful,  but  wrongfuL    There  mnst  be  dammum  H  injmia^  aa  aol  mtk 
Barely  hnrtfiil  bat  ea  infringement  of  aaother's  righl    Id. 
(See  BomrDAmus;  Ck>NiLiOT  ov  Laws;  Fiztitbis;  WAXisooiisaBi^  14i 

RECUSATION. 
See  Plxadd^q  and  PraciioBi  21-d0L 

REGISTRATION. 
See  Aoivor.  7;  Marrtbp  Women,  13;  lf0B9OAn%  & 

REMAINDERa 
See  Krati8»  4;  Estates  or  Jyjsamnam,  <  6L 

REFEREES. 

WmnsQ  ov  RDBtn  will  not  be  Dimturbbd  bt  Afpellatb  Oomn;  Iff 
there  wm  any  evidence  proper  to  beoonaidered  by  himtaBdiag  to 
hia  finding,  anfficient  to  jnatify  the  defendant'a  motioA  to 
the  oon^laint.    OlooU  ▼.  Tioga  R.  R,  Co.,  298;  Same  y.  Sams,  206. 

REPLEVIN. 

1.  AoQtnsiTiON  OB  Title  bt  Plaintxft  in  Replevin  Suit. — Property^ 
levied  on  by  a  constable  by  virtue  of  an  execution  in  hia  handa,  and 
afterward  replevied  by  one  claiming  title  thereto  by  purchase  from  th# 
judgment  debtor  prior  to  the  levy.  The  plaintiff  in  replevin  gave  an  un- 
dertaking, in  all  respects  according  to  law.  Held,  that  on  exeoating 
anch  undertaking,  the  right  of  possession,  and  all  the  interest  which  tbe 
constable  had  acquired  by  his  levy,  passed  to  and  became  vested  m  tihe 
plaintiff  in  replevin,  even  assuming  that  hia  alleged  purchaae  waa  frando- 
lent  and  void  aa  against  creditors;  and  such  right  of  posaesason  and  inte^ 
eet  are  paramount  to  any  to  bo  acquired  by  a  subsequent  levy,  and  if  m 
aubsequent  levy  is  made,  and  the  officer  aella  the  property,  such  plaintiff 
in  replevin  has  a  remedy  by  action  of  replevin  againat  the  porchaaer. 
Crittenden  v.  I  Angle,  370. 

t.  That  Pbopebtt  is  in  Possession  of  United  States  Marshal  by  vir> 
tue  of  process  of  a  United  States  court,  ia  an  impregnable  defense  to  an 
action  of  replevin  of  the  aame  property  in  a  atate  court  Booth  t.  AU^ 
man,  711. 

1.  Where  State  Coxtrt  Replevies  Property  out  of  the  poaaeaaion  of  a» 
officer  of  a  United  States  court  whose  jurisdiction  first  attached,  the  fc 
mer  tribunal  has  jurisdiction  to  inquire  into  the  validity  of  its  own 
oeedings,  and  in  diamissing  the  action,  take  any  neoeaaary  atepe  to  enfot— 
a  redelivery  of  the  property  to  the  officer,  who  has  been  diveated  of  its 
poaaeaaion  by  its  proceaa.    Id, 

RESCISSION. 
Omtraot  Cannot  be  Rescinded  without  Mutual  Conbbht,  wbwa  paH 
exeoation  of  it  haa  so  altered  circuoiatancea  that  the 
pot  into  their  original  poaition.    Patients  Appoal,  41$, 

See  Sales,  5,  8,  9. 
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bbsiraint8  ok  auenahoit. 

See  TRVtm,  10,  11. 

HTPARTAK  BIGHTa 
See  Equttt,  3;  Waxerooussbl 

SALES. 

!•  <hr  Salv  mr  Smnf.Tc,  Dseztkbt  or  Ck)0D8  to  Cabeub  will  not  oonititote 
delivery  to  the  oonsignee  bo  as  to  pass  title,  and  make  the  consignee 
liable  for  them,  if  they  do  not  oorrespond  in  quality  and  quantity  with 
the  order;  but  to  entitle  him  to  recover  in  such  a  case,  the  consignor 
must  show  that  the  consignee  actually  received  and  accepted  the  goods. 
Barton  v.  Kane,  728. 

S.  Oh  Salb  b7  Sample,  Allegxd  Diraors  ov  Qualitt  in  Goods  sent  to  the 
pnrohaser  are  waived,  and  acceptance  is  presumed,  if  the  purchaser  does 
not  return  or  offer  to  return  them,  or  notify  the  seller  of  his  non-aooept- 
anoe  of  them.    Id, 

IL  Ih  AonoN  fOR  Pbiob  on  Salb  bt  Sample  where  the  defense  is  set  up 
that  the  goods  were  inferior  to  the  sample,  and  unfit  for  use,  it  is  erron»> 
oos  to  admit  evidence  on  the  part  of  plaintiff  that  other  goods  of  the 
same  kind  were  sent  by  him  at  the  same  time  to  other  purchasers,  who 
made  no  complaint  of  their  quality.    ^<^» 

^  Bbsalb  ov  Past  ov  Lor  of  StroAn  bt  Vendor  ajteb  Vendee  has  Ob- 
tained Other  Part,  even  if  wrongful,  places  the  parties  in  a  diffierent 
situation  from  their  original  position.     Patten's  Appeal,  479. 

Mk  Rsaoiasiov  ov  Sale — Detention  of  Part  is  Sbourttt  for  Price. — 
Vendor's  detention  of  part  of  lot  of  sugar  after  the  vendee's  failure,  where 
the  latter  obtained  the  other  part  before  such  failure,  does  not  annul  the 
sale,  but  the  vendor  holds  the  sugar  as  security  for  the  payment  ol  the 
stipulated  price.  And  the  subsequent  sale  of  the  part  detained  cannot 
work  a  rescission  of  the  sale.    Id. 

C  Special  Action  on  Case  is  onlt  Proper  AonoN  to  Brino  against  Ven- 
dors who  wrongfully  detain  and  sell  goods  already  sold  to  another.     Id, 

y.  Vendor  mat,  after  Notice,  and  Allowino  Vendee  Reasonable  Time 
FOR  Patment,  Sell  Goods,  and  apply  the  proceeds  to  the  payment  ol 
the  price;  and  should  a  balance  still  remain  unpaid,  the  vendor  may  re- 
cover it  from  the  vendee.     Id, 

S.  Rescission  of  CSoNTRAor  of  Sale. — Neither  Stoppage  of  Goods  Sold^ 
while  in  Tranbttc,  nor  the  exercise  of  the  analogous  right  of  detention 
before  any  transitua  has  commenced,  operates  as  a  rescission  of  the  con- 
tract of  sale.     Id. 

•l  Right  of  Stoppage  in  Transitc  does  not  Proceed  upon  Ground  of  Rh- 
■CINDING  the  contract,  but  as  a  case  of  equitable  lien.  It  assumes  the 
existence  and  continuance  of  the  contract.     Id, 

Ml  Vendee  mat,  at  Ant  Reasonable  Time,  after  Vendor  has  Stqppeb 
Goods,  enforce  his  claim  to  them  by  payment  of  the  purchase-noney, 
according  to  the  terms  of  the  original  contract.    Id, 

IL  Vendor  mat,  notwithstandino  his  Exercise  of  Right  of  STOPPAGl^ 
Maintain  AcnoN  against  the  vendee  for  goods  bargained  and  sold,  pro- 
vided he  be  ready  and  willing  to  surrender  the  goods  according  to  the 
tana  of  the  ucigiiud  oontraet    Id» 
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12.  If  Vvndke  ov  Goods  Uhbxasonablt  BxFun  to  acoept  them^  tba 
ia  under  no  obligation  to  allow  them  to  perish  on  hia  hands,  or  to 
redaoed  in  valne,  bnt  may  sell  them  at  auction,  and  hold  the  vendee 
sponsible  for  the  difference  between  the  sum  realised  from  such  sale  and 
that  which  was  agreed  to  be  paid  by  the  vendee.  Van  Horn  ▼.  Hueber, 
52. 

13.  Vkndor  GAN170T  Bbootxb  Pricb  aw  Goods  Actually  Dklxvxbxbv 
although  they  were  received  and  used  by  the  vendee,  where,  by  the  oob- 
tract  of  sale,  the  vendor  was  to  deliver  a  certain  quantity  in  each  o# 
three  successive  months,  and  the  only  quantity  delivered  was  less  tha» 
required  by  the  contract.     CcUUn  v.  Tobicu,  183. 

Bee  ExscunoNS;  £xxcTnx)RS  and  Administratobs;  Guardian  and  Wabs^ 
Judicial  Sales;  Judgments,  4;  Jurisdiohon,  1;  SpBomo  Pbbiqbm- 
ANCE;  Statute  or  Frauds,  2;  Usury. 

SEDUCTION. 

1.  Evidence  of  General  Refutation  ov  Female  ior  Want  of  CHAsnry 
IS  Inadmissible  in  a  prosecution  for  seduction,  under  a  statute  which 
provides  that  any  man  who,  under  promise  of  marriage,  seduces  any 
unmarried  female  of  "previous  chaste  character '*  shall  be  guilty  of  a 
misdemeanor.  By  "  chaste  character  *'  the  statute  means  actual  personal 
virtue,  and  not  reputation,  and  requires  evidence  of  specific  acts  of  lewd- 
ness for  impeachment.     Kenyon  v.  People,  111. 

t.  Promise  to  Marry  Female  Which  is  Inducement  to  Sexual  Intkr- 
COURSE  IS  Sufficient,  under  a  statute  providing  that  any  man  whe^ 
under  "promise  of  marriage,"  seduces  any  immanied  female  of  previooe 
chaste  character  shall  be  guilty  of  a  misdemeanor.  It  is  not  neeesaary 
that  the  promise  should  be  a  valid  and  binding  one  between  the  partiesL 
Id. 

3.  Corroboration  of  Seduced  Female's  Testimony  as  to  her  CHASTErv, 
OR  being  Unmarried,  is  not  Requirbd,  but  only  as  to  the  promise  of 
marriage,  and  the  intercourse,  under  a  statute  providing  that  no  convic- 
tion shall  be  had  because  of  the  seduction  of  in  unmarried  female,  under 
promise  of  marriage,  "on  the  testimony  of  the  female  seduced,  nnsup^ 
ported  by  other  evidence."    Id. 

4  Evidence  that  Mother's  House  was  One  of  Ill-fame  o  Irrelsvaxv 
on  the  question  of  the  daughter's  chastity,  in  a  criminal  prosecution  for 
the  seduction  of  the  daughter,  who  was  a  minor,  residing  with  hermothsr. 

Id. 

SELF-DEFENSE. 

See  Criminal  Law,  10. 

SERVITUDES. 

Bebvitudes  Acquired  by  Grant  and  by  Prescription  cannot  be  Placb» 
IN  Same  Category,  as  to  their  loss  by  adverse  possession  or  non-user. 
The  presumption  of  abandonment  of  servitudes  acquired  by  preacripticM 
may  arise  from  a  period  of  time  much  less  than  it  will  take  to  acquire 
«bem.    Bhodet  v.  WMieheoui,  631. 

See  Easements;  PRESCdaiFnoN,  1. 

8BEBIFFS. 

h  BMBiUfy  n  Absolutily  Liable  for  Forthcomzho  of  Pbofbbty  Levied 
•■  by  him  under  an  execution,  uoless  he  has  been  deprived  of  it  by  the 
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act  of  God,  inevitable  accident^  or  the  public  enemy.  HafrtM  y.  M> 
Lam€*9  Admrs,  464. 

%  Whebs  GooDfl  LxYisD  ON  BT  Sheritf  undeb  Ezeoution  abb  Stoxjoi 
between  the  levy  and  the  sale,  he  Ib  responsible  to  the  plaintiff  in  ezeon* 
tion  for  the  deficiency.    Id, 

S.  liiABiLnT  or  SuBSiTEs  ON  Shbbiff's  Bond,  Extent  of.  —  A  Bheriff*i 
recognizance  is  conditioned  for  the  discharge  of  his  official  dnty,  and  for 
the  payment  to  suitors  and  parties  interested  in  the  execution  of  writs 
and  process,  the  money  belonging  to  them  which  shall  come  to  his  hands. 
To  this  extent  his  sureties  are  bound,  but  no  further.  Commonwealth  t. 
Swope,  518. 

4b  Samb  —  Sheriff's  Failube  to  Givb  Notices  Prbscbibed  bt  Law  is 
Bbbach  of  his  Official  Dutt,  for  which  his  sureties  would  be  liable. 
But  it  does  not  follow  that  because  the  duty  to  advertise  is  official,  that 
the  duty  to  pay  is  also  official.     Id. 

S.  Same — Subbties  on  Sueriff's  Official  Bond  are  not  Liable  to  a 
printer  for  advertising  notices,  rules,  audits,  inquisitions,  and  salea 
ordered  by  the  sheriff,  though  it  was  a  part  of  his  official  duty  to  cause 
such  advertisements  to  be  made,  and  for  the  neglect  of  which  his  sureties 
would  have  been  responsible.     Id. 

8.  Subbties  on  Shebiff's  Official  Bond  abb  Liable  fob  Tbbspass  Ck>M- 
MiTrED  BT  Shebiff,  in  taking  the  property  of  one  in  attempting  to  exe- 
cute a  valid  process  of  execution  against  another,  although  it  seems  the 
sureties  would  not  be  liable  if  the  sheriff  had  taken  the  property  without 
any  process.    HoOiman  v.  CcarrclCs  Admrst  606. 

7.  JinXSMENT   AGAINST    ShEBIFF,    FOB    NeGLEOT   OF   BeFITTT    TO    PaT   OVEB 

MoNKTs  Collected  on  Execution,  is  Conclusive  as  to  the  fact  of  the 
deputy's  neglect,  not  only  against  the  deputy  who  defended  the  suit,  but 
also  against  the  sureties  on  a  bond  given  by  the  deputy  to  the  sheriff^ 
conditioned  to  indenmify  and  save  the  sheriff  harmless  from  "all  actions, 
suits,  troubles,  costs,  charges,  damages,  and  expenses  whatsoever  on  ac- 
count or  by  reaaon  of  any  malfeasance,  misfeasance,  or  non-feasance  "  of 
the  deputy,  although  the  sureties  had  no  notice  of  the  suit.  Chamberlain 
T.  Ocdfrey,  690. 
%,  Shebiff  mat  Reooveb  of  Attachment  Plaintiff  Reasonablb  Value  ov 
Time  and  Services  in  keeping  and  caring  for  attached  property,  at  the 
request  of  the  latter,  for  a  considerable  length  of  time,  after  which  poa- 
■ession  was  surrendered  to  the  attachment  defendant.  AddmgUm  v.  8ea> 
Am,  745. 

8m  Attauhmieiito.  EjEOTMENT,  2;  EXECUTIONS;  OFFICE  AND  OmOEBfl;  WIT- 
NESSES, 2. 

SPECIFIC  PERFORMANCE. 

L  Equitt  ouoht  hot  to  Enfobce  Specific  Pebfobmancb  of  CoNnucr 
for  the  purchase  of  lands,  when  the  vendor's  titie  is  derived  from  such  a 
Judicial  sale  as  has  been  pronounced  unauthorized  and  illegal  by  the  ap- 
pellate court.     YwmffB  AdirCr  v.  RcUhbone,  151. 

SL  Equitt  will  not  Compel  Pubchaseb  to  Accept  Title  Depending  upon 
Illegal  and  Invalid  Sale  while  it  remains  open  to  review  at  the  dis- 
cretion of  a  courts  although  the  judgment  unreversed  might  be  conclusive 
upon  the  party's  rights.    Id. 

8.  TiMB  n  NOT  Genxballt  Deemed  in  Equitt  to  be  of  Essence  ov  Coh* 
nuor,  imlaaa  the  parties  have  expressly  so  treated  it,  or  it  neoewarijy 
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follows  from  the  natnre  and  circnmstanoeB  of  tbe  eontraet;  and  wpmaOo 
performance  is  therefore  freqnently  decreed,  where  the  tanoi  for  tlM 
completion  of  the  contract  have  not»  in  point  of  time,  been  atriot^  ogofr- 
plied  with.  Id. 
4  Veitdu  AcnNo  ur  Good  Faith  will  kot  be  Comtecled  to  Aogkr 
Dkkd  after  time  fixed  for  delivery  thereof  haa  paaaed,  and  drcnmataiapat 
have  materially  changed,  and  the  valne  of  the  property  depredatad.    Id^ 

STATUTES. 

BcATUTB  Adopted  fbom  Sister  Stats  ob  ibom  Eholand,  Which  has 

Received  Settled  ast}  UnivoaM  Ck>MSTRCcnoN  by  the  conita  of  tlia 

ooontry  from  which  it  has  been  taken,  must  be  given  a  aimilar  oonatroo- 

tion  by  the  atate  adopting  it.     Snch  interpretation  beoomea  part  of  tha 

statute  itaelt  in  e£fect.    Munaon  v.  ffalloweli,  681;  FratJdami  v.  BaU^ 

wdUmSL 

See  OoiTfirnrDTioNAL  Law;  Pbogebs^  5-& 

STATUTE  OF  FRAUDS. 

1.  Pabol  Aobebkert  bt  One  Person  to  Purchase  Land  aivb  GoBrnor 
It  to  Abotheb,  whenever  Advances  are  Repaid,  is  Void  nndar  tfaa 
atatate  of  frauds;  and  an  entry  by  the  latter  upon  the  land  before  it  ia 
porchaaed  by  the  former  is  not  anch  poaaeaaion,  under  and  in  part  execa- 
tion  of  the  contract^  aa  will  take  it  out  of  the  statute.  Myera  v.  Bytrtiff 
497. 

SL  Pathent  ob  Pubohase^honxt  will  not  or  Itsblb  Take  Parol  Sals 
of  land  out  of  the  statute  of  frauds.  There  must  also  be  a  distinct  and 
notoriona  tranamisaion  of  the  poaaeaaion  from  one  party  to  the  other.  Id, 

STATUTE  OF  LIMITATIOKS. 

L  That  Statute  or  LnfiTATioNs  dobs  not  Protbot  DxrxNDABT  Wm 
has  Concealed  the  plaintiff's  cause  of  action,  haa  been  uniformly  held 
by  the  equity  courta  in  both  England  and  America.  Munmm  v.  HaOo^ 
well,  582;  Frankland  v.  HalhweU,  582. 

%  Limitations  in  Equitt.  — When  courta  of  equity  deal  with  l^gal  titles 
and  legal  demands,  they  are  bound  by  the  atatute  of  limitations  equally 
with  courta  of  law.     Id, 

t.  Fraud  Prevents  Running  or  Statute,  Both  in  Law  and  Eounr.  — 
The  fraudulent  concealment  from  plaintiff  of  hia  cauae  of  action  by  the 
defendant^  or  the  fraudulent  concealment  of  the  subject-matter  of  Utigi^ 
tion  by  the  defendant,  so  that  no  effectual  suit  could  be  proaecnted  for 
redresa,  will  prevent  the  statute  of  limitations  from  barring  the  plain- 
tiff's right  of  recovery,  both  at  law  and  in  equity.    Id, 

4b  Detendant  not  Affected  bt  Fraud  of  ms  Vendor.  — Where  defand> 
ant  has  held  the  property  which  is  the  subject  of  litigation  in  open  visible 
honajidt  possession  for  a  sufficient  length  of  time  to  complete  the  stat- 
utory bar,  his  title  thereto  is  complete,  and  cannot  be  affected  by  the 
fraud  of  his  vendor,  if  he  does  not  have  to  rely  upon  the  poaaeaaion  al 
the  latter  in  computing  the  statutory  limitation.    Id* 

See  Advebsb  Possession;  Mortoaqes,  6;  PBaacRiFnov;  TBinac%  <  (k 

STOPPAGE  IN  TRANSITU. 
See  Sales,  8-11. 
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STREETS. 
See  UiGHWATS. 

SUBTERRANEAN  WATERS. 

See  Watercourses,  18-25. 

SURETYSHIP. 

\»  ttUBBTUBi  ABM  BOITND  BT  JUSOMBKT  A0AZN8T  PBINGIFAIi»  ALTHOUGH  ThET 

MAD  No  NoncB  ov  Suit,  where,  by  the  ezpreu  terms  of  their  agree- 
menty  or  by  reasonable  implication  from  the  Tery  nature  and  intent  ^of 
their  obligation,  they  have  stipulated  to  pay  the  damages  and  costs  which 
may  be  reooirered  against  their  principal,  or  otherwise  to  abide  the  de- 
cree or  judgment  of  a  court  against  him.    Chaanberlain  v.  Oocffrey^  690. 

%  NonOB  BT  SURBTT  ON  NOTB  NOT  DUE,  THAT  Hb  WILL  NOT  RXMAIN  Rb- 

aPONSiBLB,  if  the  holder  does  not  sue  the  principal  debtor  as  soon  as  the 
note  falls  due  or  get  other  security,  will  not  discharge  the  surety.  HfUm 
y.  Craiqfimi,  421. 

See  Nbootiablb  In8tbuicbnt8»  11;  Shbbivib. 

TRESPASa 

L  Om  Who  Exobim  Aothoritt  in  Fact  n  Liablb  onlt  bob  Ezobbb; 
although,  if  one  abuses  an  authority  in  law,  by  committing  acts  which 
are  in  themselves  trespasses,  not  authorised  by  the  authority,  he  is  a 
trespasser  ab  mUio.    JeweU  ▼.  Mahood,  90. 

S.  TRBSPAStt  Quabb  Olausum  FBBorr  will  not  Lib  against  One  who,  hav- 
ing a  right  by  deed  to  enter  certain  premises  for  a  particular  purpose, 
and  having  entered  for  that  purpose,  after  entry  exceeds  his  authority, 
and  oonmiits  acts  for  which  he  was  not  authorixed  to  enter.    Id, 

8m  Fobgiblb  Entbt  and  Dbxainbb,  2;  Ihvanot,  4;  Master  and  Sbbtant, 

1;  Shbbiits,  6. 

TROVER. 

DinvDAHT  in  Trovbb  cannot  Defeat  Rboovbbt  by  the  party  from  whose 
posBSSsion  pwipariy  was  taken,  by  showing  title  in  a  third  person  with- 
out oooneoting  himself  with  that  title.     WeifnimUh  ▼.  Chicago  etc  B^p 

Cct  76a. 

See  WiTNEasEs,  2. 

TRUSTS. 

L  DnjmtT  OB  Dibd  TO  Tbubtbe.— A  voluntary  deed  of  trust  was  delivered 
by  the  grantor  to  the  trustee  named  therein,  who  communicated  this  fact 
to  the  eeatuU  que  tnui,  and  promised  to  have  the  deed  recorded.  To 
avoid  executing  the  trust,  the  trustee  afterwards  returned  the  deed  to 
the  grantor,  who  destroyed  it.  Held,  a  complete  delivery  to  the  eeeiuie 
que  trtuL    Stane  v.  King,  657. 

%  AocEFTANCE  BT  TRUSTEE.  — It  is  not  essential  to  the  validity  of  a  trust, 
created  by  the  beneficial  owner  of  the  trust  property,  that  there  should 
be  an  acceptance  or  declaration  of  the  trusts  by  the  trustee  in  whom  the 
legal  interest  is  vested.    Id, 

%  Wherb  Land  is  Purchased  with  Money  ov  Husband,  in  Name  of 
WiTE,  there  is  a  resulting  trust  in  his  favor,  and  she  will  be  declared  a 
trustee  for  him  for  the  benefit  of  his  creditors.     Beffifrd  v.  Cramer  IM. 
AM.  Dbg.  Vol.  LXXXIV--M 
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4.  Acts  ov  Pkbsoh  nr  Feduoiabt  Capacitt  not  Bikdzko  on  Hnc  Indi- 
▼IDUALLT — Payments,  Insutficisnt  a3  Acknowlkdoxsnt  or  Debt; 
TO  Takb  Claim  out  ov  Statute  of  Limitations.  — If  an  indoner  of 
the  paper  of  insolycnt  debtors  accepts  the  position  of  trostee  to  collect 
their  assets  and  pay  oTer  the  proceeds  to  their  creditors,  and  as  such 
vnstee  pays  over  to  the  holders  of  notes  indorsed  by  him  sums  of  money 
on  account  of  their  claim,  sach  payments  are  not  an  acknowledgment  of 
the  indorser's  debt,  so  as  to  take  their  claim  against  him  oat  of  the  stat- 
ute of  limitations.  MerchomU*  and  Mam^acLurtrs^  Bank  qf  PiUHbur*jh  t. 
WcUaon,  649. 

ft.  Patmentb  bt  Trustee  as  Suou — Effect  of,  as  to  Statute  of  Limtta- 
tions,  ui*on  his  Individual  Debt.  —  Where  an  indorser  of  notes  of 
insolvent  debtors  aooepts  the  position  of  trustee  to  collect  their  assets 
and  pay  over  the  prooeeds  to  their  creditors,  and  the  holders  of  the  notee 
allow  more  than  six  years  from  maturity  to  pass  before  bringing  suit 
against  the  indorser,  and  the  only  payments  made  by  him  on  aooouat 
thereof  were  made  as  trustee  for  creditors,  and  not  ou  his  individual  ac- 
count, the  statute  of  limitations  is  a  bar  to  the  action.     Id. 

6.  In  All  Gifts  for  Charitable  Uses,  the  law  makes  a  very  clear  distinc- 

tion between  those  parts  of  the  instrument  which  declare  the  gift  and  its 
purposes,  and  those  which  direct  the  mode  of  its  administration.  C% 
qf  PfdladelpfUa  v.  Oirard's  IJeirtf  470. 

7.  Present  Gift  for  Present  and  Lawfxtl  Purpose  amounts  to  a  vested 

and  executed  trust  for  that  iiurpose.     Id. 

8.  Perpetuities,  What  are.  —  Perpetuities  are  grants  of  property  wherein 

the  vesting  of  an  estate  or  interest  is  unlawfully  postponed.  A  present 
gift  to  a  charity  is  never  a  perpetuity,  though  intended  to  be  inalienable; 
and  no  vested  grant  is  s^  perpetuity.     Id. 

9.  Same  —  Analogy   between  **Transores8Ive'*  Trusts  in   Equity  and 

Perpetuities  in  Law.  — The  law  allows  the  vesting  of  au  estate  or  in- 
terest, or  the  power  of  alienation,  to  be  postponed,  and  the  accumulation 
of  its  increase  to  be  made  previous  to  vesting,  for  the  perio<l  of  lives  in 
being,  and  twenty-one  years  and  nine  mouths  thereafter,  and  all  re- 
straints upon  the  vesting,  that  may  suspend  it  beyond  that  period,  are 
treated  as  pei-petual  restraints,  and  void;  consequently,  the  estates  or 
interests  dependent  on  them  are  void;  and  nothing  is  denounced  by  the 
law  as  a  perpetuity  that  does  not  transgress  this  rule,  which  is  followed 
in  equity  by  way  of  analogy,  in  dealing  with  executory  trusts,  and  those 
trusts  which  transgress  the  rule  it  oalls  "  transgressive  '*  trusts,  being  in 
equity  the  substantial  equivalent  of  what  in  law  are  galled  perpetuities. 
Id. 

10.  Restraints  upon  Gift  may  be  Unlawful  without  invalidating  the  gift 
itself.    Id, 

11.  Restraints  Void,  when  Principal  or  Vested  Estate  is  not.  —  Where 
a  vested  estate,  for  a  lawful  purpose,  is  distinctly  given,  and  there  are 
annexed  to  it  unlawful  conditions,  limitations,  powers,  trusts  (including 
trusts  for  accumulation),  or  other  restraints  relative  to  its  use,  manage- 
ment, or  disposal,  it  is  these  restraints,  and  the  estates  limited  on  them* 
that  are  void,  and  not  the  principal  or  vested  estate.     Id. 

IZ  Unreasonable  and  Impraotioable  Direchons  fob  Management  o« 
Gift  for  Charitable  Uses  will  not  annul  the  gift  And  this  is  the  rule 
in  equity.  Thus,  when  a  definite  charity  is  created,  the  failure  of  the 
particular  mode  in  which  it  is  to  be  effectoated  doef  luit  destroy  the 
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charity,  for  equity  will  fnibutitate  another  mode,  so  that  the  substantial 
intention  shall  not  depend  on  the  instafficiency  of  the  formal  intention. 
Id, 

13.  Doctrine  or  Cy  Pres,  in  Pennsylvania,  is  That  bt  Which  a  well- 
defined  charity,  or  one  where  the  means  of  definition  are  given,  may  be 
enforced  in  favor  of  the  general  intent,  even  where  the  mode  or  means 
provided  for  by  the  donor  fail  by  reason  of  their  inadequacy  or  unlaw- 
fulness.    Id. 

14.  Sams.  —  When  Definite  Functtion  or  Butt  is  to  be  Pxrvormbd,  and 
It  cannot  be  Doxk  in  Exact  Ck>NFORMrrr  with  the  scheme  of  the  per- 
son who  has  provided  for  it,  it  must  be  performed  with  as  close  approxi- 
mation to  that  scheme  as  is  reasonably  practicable.  It  is  the  doctrine  of 
approximation,  and  is  not  at  all  confined  to  the  administration  of  chari- 
ties, but  is  equally  applicable  to  all  devises  and  contracts  wherein  the 
future  is  provided  for,  and  it  is  an  essential  element  of  equity  juriiqpru- 
dence.    Id* 

Ift.  ViDAL  V.  Girabd's  Executors,  2  How.  127,  Estabushed  Validitt  oi 
Trusts  Created  bt  Will  in  This  Case,  and  the  heirs  of  Stephen 
Giraxd  are  now  concluded  by  the  decree  therein.    Id, 

8m  Assignments  ior  Benefff  of  Creditors;  Dbxm,  1;  Fbattdulbit  Con- 
veyances, 7. 

UNDUE  INFLUENCR 
See  Contracts,  7;  Wills,  4,  d. 

UNLAWFUL  DETAINER. 

1.  Ih  AcnoN   OF  Unlawful  Detainer  bt  Landlord  against  Tenant,. 

after  the  expiration  of  the  term,  an  equitable  right  to  a  renewal  of  the- 
lease  on  a  covenant  contained  therein  cannot  be  set  up  by  the  tenant  in 
defense.     Ue  must  seek  his  remedy  in  another  form  of  action.     Finney* 
v.  CitO,  82. 

2.  In  Action  of  Unlawful  Detainer  before  Justice  of  Peace,  by  » 

landlord  against  his  tenant,  any  relief  to  which  the  tenant  may  in  equity 
be  entitled  cannot  be  inquired  into.     Id, 

See  Forcible  Entry  and  Detainer. 

USAGE. 
Sea  Agency,  1;  Waterooubsis,  13^ 

USURY. 

Umtrt  Laws  of  State  of  New  York  have  No  Appucation  to  Sale  of 
Chose  in  Action,  and  extend  only  to  the  loan  or  forbearance  of  money. 
BcuUy  V.  Smith,  385. 

VENDOR  AND  VENDER 

Vrxdee  on  Execution  of  Contract  of  Sale  of  Real  Estate  Becomes 
Owner  tuekeof  in  equity,  entitled  to  whatever  advantage  may  there- 
alter  arise  to  it,  and  bound  to  sustain  any  loss  that  may  befall  itb  Rmd 
V.  LnkeM^  425. 

See  Sfbcific  i^srform ancb,  4;  Statute  ov  Fkauiml 
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'  VOLUNTARY  PATMENTS. 

1.  Pabtt  Who  VoLuirrABiLT  Pats  Monxt,  with  fall  knowledge  of  all  of  tbt 
facts  in  the  case,  and  in  the  abaenee  of  fraud  or  dnreaa,  cannot  recover  ift 
hack,  though  the  payment  is  made  without  consideration,  and  under 
protest.     Claflin  v.  McDorumgh,  54. 

%,  VoLUNTABT  Patiunt  OF  Illioal  DEKAns^  with  knowledge  of  its  ill^gali^, 

and  without  an  immediate  and  urgent  necessity,  unless  to  redeem  <v 

preserve  person  or  goods,  is  not  the  subject  of  action  for  money  had  and 

leceiyed.    Id. 

See  MisTAKX. 

WAREHOUSEMEN. 

1.  Wabkhousb  Receipt  mat  bk  Transversed  wrrHorr  iNSOBEEiaiiT,  to 
as  to  pass  title  to  the  property,  if  the  owner  makes  the  transfer  with  that 
intent,  in  cases  where  the  receipt  recites  that  the  property  therein  msn- 
tioned  is  *' deliyerable  to  bearer.'*    Rice  ▼.  Cutler ,  lAtl, 

%  Wisconsin  Statute  of  1860  Providing  that  Warehouse  Receipts  may 
be  transferred  by  indorsement,  and  what  effect  they  shsll  have  when  so 
transferred,  does  not  operate  to  prevent  in  all  cases  a  passing  of  titlo 
without  indorsement,  the  language  being  permissive  and  not  imperative^ 
and  the  right  existing  independently  of  stiitute.  The  object  of  the  stat- 
ute is  not  to  prevent  the  owner  of  property  from  psasing  the  title  in  any 
manner  previously  effectual  for  that  purpose,  but  to  protect  those  deal- 
ing with  persons  who  are  intrusted  with  such  evidenoss  4^  title  only  as 
factors  or  agents.     Id, 

Sb  Fact  that  Wareuocsb  Receipts  are  Taken  nv  Duckaboe  ov  Pbioe 
I17DEBTBDNESS  will  uot  deprive  the  transferee  of  the  protection  to  which 
he  would  otherwise  be  entitled  as  an  innocent  purohaser  without  notice 
that  his  vendor  acquired  title  by  fraud.     Id. 

4.   Ck>NTE0VER8T  BETWEEN  Ck>-DEnN1>ANTS,   SETTLEMENT  OV  WhICH  IS  NOT 

Essential  to  the  determination  of  the  plaintiff's  case,  cannot  be  adjusted 
by  the  judgment,  unless  a  claim  was  set  up  by  one  of  sueh  defendants 
which  the  other  was  given  an  opportunity  to  deny.    Id. 

See  Common  GAiuuKBa^  13»  16. 

WASTK 

Waste  as  against  Lien-holdbbs.  —  Insolvent  debtor's  use  of  his  estate  for 
its  ordinary  purposes,  according  to  its  nature,  cannot  be  impeached  for 
fraudulent  waste.  He  may  sell,  in  the  usual  way,  the  lumber,  fire-wood, 
ooal,  ore,  fruit,  or  grain  produced  by  his  land,  without  violating  ths 
rights  of  lien-holders.     WUmer*M  Appeal,  60& 

See  FtXTUBES,  3. 

WATERCOURSES. 

L  At  Common  Law  Rivebs  were  not  Nayioable,  ezoept  where  the  tide 
ebbed  and  flowed.    Monongahela  Bridge  Co.  v.  ^rk^  627. 

■%,  Roman  Law  Recognized  All  Rivers  as  Navigablb  which  were  really 
so^  and  this  common-sense  view  prevails  in  Pennsylvania.    Id. 

J^  Monongahela  Rtvee  at  Piitsbubgh  is,  bt  Settled  Law  ov  Penh- 
STLVANiA,  Navigable;  and  the  soil  in  the  bed  of  the  river  np  to  low* 
water  mark,  and  the  river  itself,  are  as  much  the  property  of  the  state  as 
in  England  a  tide-water  river  is  the  property  of  the  crown.    Id. 
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4L  BviiTS  HAS  Power  to  Obstruct,  Asbidom,  or  Intxrvrrb  with  Naviga- 
tion OF  RiYXR  by  the  oonatniotion  of  a  bridge  over  it»  with  supporting 
pierSy  without  liability  to  nayigators;  and  may  del^;ate  this  power  to  a 
corporation,  which  will  be  liable  for  consequential  damages  only  as  pro- 
vided by  its  charter.    Id, 

ft.  Proviso  nr  Chartjer  AMOUimNa  Mrrslt  to  Ldcitatiok  ov  Fran- 
GHisx.  — In  the  charter  of  a  company  authorised  to  erect  a  bridge  ova 
the  Monongahela  River  at  Pittsburgh,  it  was  provided  that  the  bridge 
should  not  be  erected  ''in  such  a  manner  as  to  injure,  stop,  or  interrupt 
the  navigation  of  the  said  river  by  boats,  rafti^  or  other  vessels,"  and  tho 
proviso  was  held  to  be  a  limitation  of  the  franohise  only,  and  not  a  rule 
of  liability  to  injured  navigators.    Id, 

6.  Bridge  Brected  over  Navigable  River  dt  ICanver  Uhauthorized 

BT  Law  is  Nuisanoe,  but  if  not  unlawful,  it  is  not  a  nuissnoe,  though 
the  erection  of  necessary  piers  may,  to  somo  extent^  interfere  with  the^ 
navigation  of  the  river.    Id, 

7.  When  Pxtrfosb  ov  Franohibe  is  Psrvormavoe  of  Publio  Aot,  Qraet 

IS  TO  BE  Interpreted  so  as  to  enable  the  aot  to  be  done.  Therefore^ 
where  a  state  authorized  a  company  to  erect  a  bridge  across  a  navigable 
river,  with  a  proviso  in  the  charter  that  the  erection  of  the  piers  in  the 
bed  of  the  stream,  necessarily  contemplated  by  the  act  of  incorporation^ 
should  not  injure  the  navigation,  such  proviso  must  be  continued  rea- 
sonably, in  furtherance  of  the  act,  and  not  literally;  because  the  erec- 
tion of  necessary  piers  must,  to  some  extent,  endanger  the  navigation^ 
whereas,  under  the  strict  literal  meaning  of  the  proviso,  the  construo- 
tion  of  any  bridge  would  be  prevented,  and  the  grant  defeated.  Id. 
%,  Corforation  Invested  with  Franchisb  to  BinxD  Bridge  over  Navz- 
OABLB  River  is  Liable  vor  Ck>NSEQUENTiAL  Damages  no  further  than 
as  declared  in  the  act  of  incorporation.  Therefore,  damages  cannot  be 
recovered  from  it  for  losses  consequent  upon  the  location  of  a  pier, 
though  it  may,  to  some  extent,  interfere  with  the  navigation,  where  no- 
such  liability  is  expressed  in  the  act.     IcL 

9.  State  mat  Ck>MPLAiN  that  Piers  under  Bridge  are  Injudiciously 

Located,  where  it  has  authorized  them,  but  one  whose  boats  are  injured 
thereby  cannot  avail  himself  of  it  in  an  action  for  damages.     Id. 

10.  Raitsmen  on  Navigable  Streams  have  No  Right  to  so  Mook  their< 
Raffs  that  they  will  deprive  wharf -owners  of  access  to  tiieir  wharves; 
and  the  owner  of  such  a  wharf,  in  order  to  reach  it  with  his  vessel^ 
would  not,  in  untying  such  an  obstructing  raft,  doing  no  unnecessary 
damage,  be  liable  for  loss  of  the  lumber  resulting  therefrom.  Harrington 
r,^Edward8,  768. 

11.  In  Action  for  Damages  for  Loss  of  Lumber  Raff  cut  loose  by  defend- 
ant from  his  wharf,  to  which  plaintiff  had,  without  any  right,  anchored  it^ 
evidence  is  not  ftdmissible  of  a  custom  of  raftsmen  to  anchor  regardless 
of  the  wishes  or  convenience  of  riparian  owners;  for  raftsmen  cannot  so 
establish  a  custom  as  to  override  the  common-law  rights  of  riparian  own- 
ers.   Id, 

IS.  Question  whether  Use  of  Stream  to  Carry  off  MANUFAcruiunt't- 
Waetb  n  Rbasonablb  or  not  is  One  of  Fact  for  the  jury,  depending 
upon  the  drcomstanoes  of  the  case,  such  as  the  size  and  character  of  tbo 
stream,  tho  purpose  of  its  use,  the  benefit  to  the  manufacturer,  and  tha 
injury  to  the  other  riparian  owners.    Hajfei  v.  Waldron,  10& 
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18.  BnDBrcni  ov  Ubaos  is  iNADiossiBiJi  ufok  QuxarnoK  or  Hf4F*»*t*-» 
UsB  or  Stbsam  by  a  mannlactiirer  in  dlMharging  waste  theraii.    /dL 

14.  RiPAKiAN  PBOPRnnojR  is»  m  Obksrai^  EiimLXD  to  Lastd  to  MiDDia 
or  Stream;  and  as  the  owner  of  the  land,  he  has  frima  faem  the  xi^t 
to  the  use  of  the  water  flowing  oFer  it,  in  its  natoral  earrent,  witfaoai 
diminution  or  obetmction;  bat  he  possesses  this  right  only  in.  oomraoa 
with  erery  other  proprietor.     Rhodea  r.  WhUtiktadt  631. 

U.  Riparian  PROPRivroR  has  No  Propertt  in  Watur  Itbeej;  and  it 
oaanot  be  appropriated  to  his  exelnsiye  use;  although,  it  seemsi  that  for 
the  purpose  of  irrigation  and  other  natural  uses,  he  may  entirely  oon- 
Bume  the  stream;  and  he  may  use  the  momentum  of  the  stream  as  a 
power,  or  turn  the  stream  on  his  land  by  a  dam  or  other  means.     IdL 

19.  Riparian  PBOPRiBfioR  cannot  UNRSAaoNABLT  Detain  Water  or 
Throw  It  rack  beyond  his  own  line,  unless  he  has  acquired  the  ri^i 
to  do  so  by  grant,  license,  or  prescription.     Id. 

17.  Etsrt  Injury  to  or  rt  Means  or  Stream  is  Kuisancb,  for  whidi  a 
riparian  proprietor  injured  may  bring  an  action  for  damages  and  to  bare 
the  nuisance  abated,  or  he  may  enter  on  the  land  of  the  wrong-doer  and 
abate  it  himself.    Id, 

18.  iNrERioR  Proprietor  has  Right  to  Uninterrupted  Flow  or  Water 
IN  Surface  Watercourse  leading  to  his  land  over  the  land  of  an  adjoin- 
ing proprietor.     Haldeman  v.  BrucUiari,  511. 

19.  Interior  Proprietor  has  No  Right  to  Uninterrufted  Flow  or 
Water  from  Unknown  Subterranean  Stream  which  flows  out  upon 
his  land  in  the  form  of  springs  or  otherwise,  from  that  of  his  neighbor, 
fie  has  no  servitude,  in  such  a  stream,  upon  the  land  of  his  neighbor 
which  he  has  a  natural  right  to  enforce.     Id. 

50.  Inferior  Owner  has  No  Right  to  Percolations  or  FxLTRAXioits 
from  the  land  of  his  neighbor.     Id 

51.  Well-marked  Distinchon  between  Flowaoe  or  Water  nr  Surface 
AND  Sub-surface  Channels  discussed  and  explained.    Id 

22.  In  Enjoyment  of  One's  Land  He  mat  Cut  Drains,  or  Kins,  or 
Quarry,  though  in  so  doing  be  interferes  with  the  flowage  of  water  in 
hidden,  unknown,  underground  channels.  .  Id 

53.  Land-owner  must  not  Maliciously  or  Neouoentlt  DnrsBT  Ew 
Unknown  Subterranean  Stream,  to  the  damage  of  a  lower  proprietor. 
Id. 

54.  Owner  of  Land,  Who,  in  Mining  Iron  Orb  upon  It,  Drains  Water 
fvom  Land  of  Adjoining  Owner,  thereby  destroying  a  spring  upon 
it,  is  not  liable  in  damages  therefor,  if  there  is  no  evidence  of  malice  or 
ROgligence.     The  injury  is  damnum  absque  mjurku     Id 

Sf.  Inferior  Proprietor  mat  have  Rights  in  Known  and  Wbu«-de- 
riNED  Subterranean  Streams  which  the  courts  will  protect^  and  he 
may  invoke  the  same  rules  in  insisting  upon  their  uniatermpted  flow  as 
ozist  in  the  case  of  watercourses  on  the  surfaoe.    Id 

See  Equity,  3;  Purprsbtube. 

WILLS. 

1.  OuwRAPHio  Will,  Signature  at  Commencement.  — It  is  not  a  snfKcient 

signing  of  an  olographic  will  for  the  testator  to  write  his  namo  at  the 
commencement  thereof,  unless  it  appears  affirmatively  from  somiithing 
on  the  face  of  the  paper  that  the  testator  meant  it  as  his  signatnra.  ibf 
V.  Ray,  696. 


-J 
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ti  bfDOBSKiiSNT  NOT  SiONATTTKK  OK  Olooraphio  Will. — Where  EH  other- 
wise complete  olographic  wiU  is  not  signed,  an  indorsement  on  the  hack 
as  follows,  "Roy's  will,"  that  being  the  testator's  name,  — is  not  asig- 
natare.     Id, 

8b  Costs.  —  Where  an  olographic  will  proposed  for  probate  by  the  person 
named  as  execntor  therein  is  adjudged  defective  for  want  of  proper  sig- 
nature, the  ooats  thereby  incurred  must  be  paid  out  of  the  funds  of  the 
estate.     Id, 

4.  Will  Madb  bt  One  thbn  under  Influence  op  Intoxicating  Liquobs, 
is  not,  for  that  reason,  void;  unless  he  was  so  excited,  by  the  liquor,  as 
to  disorder  his  faculties  and  pervert  his  judgment.  Under  a  slight  degree 
of  excitement  from  liquor,  the  memory  and  understanding  may  remain 
correct.     Peek  v.  Caryt  220. 

§•  To  Aid  nv  Detebminino  whether  Will  Resulted  from  ExaTEMENT 
OF  EziSTiNO  Intoxication,  its  disposing  parts  may  be  examined  to  as- 
certain whether  they  appear  to  be  so  extravagant  and  unreasonable  that 
they  cannot  fairly  be  attributed  to  any  other  than  a  disordered  mind.    Id, 

lb  Faot  THAT  Draftsman  of  Will  was  then  Testator's  Overseer  or 
OuAEDiAN,  appointed  under  a  statute  authorizing  such  appointment 
when  any  one  was  wasting  his  estate  by  reason  of  intemperance,  de- 
bauchery, or  mismanagement,  and  is  appointed  executor  in  sui^h  will, 
does  not  disqualify  him  from  acting  as  such  draftsman,  nor  justify  the 
inference  that  the  will  is  the  outgrowth  of  his  undue  influence  over  the 
testator.    Id. 

T«  Dissipated  Man,  Habituallt  Indulging  in  Stbong  Drink  may,  never^ 
theless,  make  a  will,  unless  some  fixed  mental  disease  has  supervened,  or 
his  present  intoxication  is  such  as  to  render  him  not  master  of  himself 
and  therefore  irresponsible  for  his  acts.     Id, 

Iw  Where  Persons  are  Requested  to  Witness  Will,  in  the  presence  and 
hearing  of  the  testator,  by  one  who  had  drafted  such  will  at  testator's 
request,  and  they  accordingly  then  and  there  sign  such  will  as  witnesses, 
they  must  be  deemed  to  have  done  so  at  the  testator's  request.     Id, 

i.  PUBUOATION  of  Will  IS  SuFFiciENTLT  PROVED  when  the  attesting  clauM 
is  in  proper  form,  and  it  appears  from  the  evidence  that  the  witnesses 
were  called  into  a  room  where  testator  and  the  draftsman  of  the  will 
were;  that  the  draftsman  stated  that  Robert  (the  testator)  was  going  to 
sea,  and  was  about  making  his  will,  and  wished  them  to  witness  it, 
although  the  witnesses  cannot  remember  that  anything  was  said  by  the 
testator.    Id, 

IOl  Signing  and  Acknowledging  of  Will  bt  Testator  in  Presence  of 
Witnesses  should  be  inferred  when  the  attesting  clause  is  in  due  form, 
and  it  is  shown  that  the  witnesses  were  called  in  the  room  where  testator 
was  to  witness  his  will;  that  they  all  went  to  the  table  to  witness  it,  and 
went  away  suppodng  they  had  done  so;  that  the  draftsman  of  the  will 
also  considered  that  they  had  done  so;  that  the  testator  left  town,  in- 
tending to  go  to  sea,  with  the  same  impression;  that  the  will  was  signed 
by  the  testator,  and  the  attesting  clause  by  the  witnesses;  and  that  all 
this  was  done  in  a  brief  period,  and  without  any  apparent  interval.     Id. 

11.  Due  ExECuiioN  of  Will  mat  be  Inferred  from  circumstances,  without 
direct  evidence,  and  against  the  positive  testimony  of  some  or  even  of  all 
of  the  witnesses.    Id. 

12.  Resort  mat  be  Had  to  Secondary  Evidence  where  Direct  Proof 
OF  EIxecution  of  Will  cannot  be  Adduced  owing  to  the  nature  of  the 
ease;  but  this  tiiust  be  sufficient  to  establish  with  reasonable  certainty  aU 
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the  fMto  whieh  mut  canonr  in  the  ezecation  of  a  Tslid  wilL  Tifnam  ▼. 
PaaduU,  619. 

ISb  Fact  that  Will  is  Loct  does  not  Dispense  with  Proof  of  Faoii 
which  must  be  establuhed  in  order  to  give  effect  to  the  testamentary  dit- 
poeition,  if  it  were  produced  before  the  court     Id. 

14.  Due  Execution  of  Lost  Will  cannot  be  Infebbed,  except  in  caees  of 
spoliation,  from  proof  of  facts  which,  if  the  will  were  before  the  oourt^ 
would  in  no  way  tend  to  establish  it,  and  which  are  usoaUy  and  reason- 
ably consistent  with  the  contrary  conclusion.     Id, 

Ifi.  Pboof  of  Due  Execution  of  Will  bt  at  Least  One  Subscribzno 
Witness  is  Rbquibed,  by  the  statute  of  Texas,  if  living  and  within  tlie 
jurisdiction  of  the  court;  and  if  the  subscribing  witnesses  are  dead  or 
beyond  the  jurisdiction  of  the  court,  proof  of  their  handwriting,  and  of 
that  of  the  testator,  if  he  is  able  to  write,  is  required.     Id. 

16.  Testimont  of  One  Witness  to  Handwriting  of  One  SuBSCsiBiNa 
Witness  is  not  Sufficient  to  Establish  Lost  Will,  when  both  sub- 
scribing witnesses  are  dead,  and  where,  if  the  will  had  been  produced, 
the  statute  would  require  proof  by  two  witnesses  of  the  handwriting  of 
the  subscribing  witnesses,  and  of  that  of  the  testator,  if  he  is  able  te 
write.     Id, 

17.  Dbglailations  of  Testator  as  to  Makino  Will  gannot  be  Received 
AS  Pbdcart  Evidence  of  Due  Execution  of  Lost  Will,  in  lieu  of 
the  evidence  required  by  the  statute;  but  they  are  admissible  to  rebut 
the  presumption  of  a  cancellation  or  revocation  of  the  will,  which  arises 
from  its  loss  or  destruction  previous  to  his  death.     Id. 

16.  Will  is  not  Ipso  Facto  Revoked  bt  Letteb  of  Testator  to  hd 
Agent  directing  the  ageut  to  destroy  the  will.    Id. 

19.  Will,  Lost  or  Destroyed  Previous  to  Testator's  Death,  mat,  v 
Unrevoked,  be  Established  bt  Parol  Evidence  of  its  execntioK 
and  contents,  and  admitted  to  probate,  although  not  in  express  terms 
authorized  by  the  statute;  but  it  is  incumbent  upon  those  who  seek  to 
establish  the  will  to  prove  its  due  execution,  and  to  rebut  the  preeomp- 
tion  of  cancellation  arising  from  the  fact  that  it  cannot  be  found  at  ths 
testator's  death.     Id, 

10.  Ck>N8TRUCTiON  OF  WiLL.  — A  testator  by  will  devised  to  his  wife  cer- 
tain real  and  personal  property  during  her  widowhood,  and  directed  hb 
executors  to  sell  it  thereafter,  the  proceeds  to  be  divided  among  all  his 
children  or  their  heirs  or  assigns  in  equal  shares;  alao^  that  the  balance 
or  residue  of  his  real  and  personal  estate  which  had  not  been  devised  for 
life  to  his  wif e»  should  be  sold,  the  proceeds  to  be  divided  equally  among 
his  children,  excepting  one  daughter,  who  was  to  have  only  the  intersst 
of  one  share  during  lifex  Heldf  that  she  took  under  the  will  an  absoints 
and  not  a  life  estate  in  one  share,  which  her  admimstrator,  after  her 
death,  was  entitled  to  recover.    8WemUer*8  Appeal^  494. 

21.  Devise  of  Interest  of  Fund,  there  being  no  trustees  interposed,  and 
no  investment  directed,  will,  without  more,  carry  an  absolute  estate  in 
the  fund  to  the  devisee.    Id, 

See  GoNFLicr  of  Laws;  Estates  of  Decedents;  Plbaddto  and  pRAcncs, 

32,36 

WITNESSES. 
1.  Interest  Which  Excludes  Witness  must  be  a  certain  interest  in  the 
event  of  the  suit^  and  not  a  remote  or  ooutingent  one.    Hatch  ▼.  Barik, 
4o4. 
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%  CmmumMAtmmmDMmt  abb  OoKpannT  WiniflaniBaitewlifttoir- 
OTiiiftuioaiL  In  an  aotloa  of  tnmt  hj  a  pnvbhaaar  at  a  oooatablo's  nle 
for  an  aitiole  aold,  bat  which  the  dofendaat  refnaed  to  deliTer,  the  con- 
■labia  to  whom  tha  axeeation  waa  directed,  and  the  depnty  who  made 
the  Ifl^y,  are  competent  wxtneaaea  for  the  plaintiff  notwithstanding  the 
pendency  of  an  action  of  trespaaa  against  them  by  the  defendant  in  the 
aoceontiom  £or  levying  npon  and  selling  the  goods  for  which  the  action  of 
trover  waa  brought.    Idm 

9k  WiTNXBB  Called  to  Tbbxztt  ▲OAum  kib  LnxKiBr  u  Lioallt  Oompb- 
TBRT,  notwithstanding  his  physical  and  moral  ]nfirmitie%  where  his 
•  testimony  haa  been  referred  to  the  jnry  with  all  proper  oantiona  and  in- 
stmctions.    ffagertiown  Bank  v.  Adam»  Bxpreu  (7a»  499. 

^  POaiTiVB  AvBWBB  or  Wiranm  to  Qubshozt  nr  Ckibf  dobb  not  Pbbcludb 
Advbbsb  Pabtt,  npon  croaa-ezamination,  from  reqniring  the  witness  to 
reaffirm  or  deny  his  previous  statement^  and  to  give  a  detail  of  the  oir- 
cnmstances  snrronnding  the  fact  to  which  he  haa  testified,  and  tending 
to  disprove  its  existence.    PMOipB  v.  MhoeU,  873. 

§k  TaBTUOVT  OF  DlOBASBD  WmrBM  ON  VOEBIOB  TbIAL  18  OBLT  KflDBWCB 

ON  Sboond  Tbial  between  the  same  partiaa  or  privisa  as  In  the  fiiat^  and 
where  the  snbject-matter  in  oontrovanj  ia  the  sama^ar  the  aaaia  in  part 
harger  v.  Thimaa^  422. 

8aa  ABBomAxnui  and  Awabdi  Blboiiobii  8|  Biibumhi  lBBirBANGi»  6; 

Flbadino  JUK9  FBAana^  i^  H 
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